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PREFACE. 


This  work  has  been  oompiled  with  a  view  of  filling  what  appeared  to  be  a  hiatus 
in  the  legal  literature  of  this  Province. 

The  need  of  such  a  work  was  suggested  to  me  by  the  very  high  value  still 
placed  upon  the  work  prepared  by  His  Honor  Judge  Ramsay  ;  whidi^  however 
useful  it  may  have  l)een  in  its  time  (and  its  great  usefulness  can  be  testified  by 
every  practitioner  in  the  Province  for  the  last  fifteen  years),  has  been  left  behind 
by  an  advancing  jurisprudence,  by  an  accumidation  of  subsequent  decisions,  and 
by  the  improvements  of  more  recent  works. 

It  was  this  last  consideration  which  determined  me  to  undertake  a  complete 

synopsis  of  the  jurisprudence  of  this  Province,  embracing  all  the  reported  decisions 

down  to  the  present  time.    Had  my  desire  been  solely  to  place  my  name  before  the 

profession  as  an  author^  I  could  have  found  a  much  easier  and  shorter  road  to  that 

end  by  digesting  simply  the  decisions  which  have  been  reported  since  the  publication 

of  Bamsay's,  or  rather  of  Lubignah's  Diosst,  which  bnngs  the  reports  down  to  a 

somewhat  later  period.     But,  in  view  of  the  improvements  which  have  been  made 

of  late  years  in  works  of  this  kind,  I  felt  that  diis  would  fiul  to  supply,  in  any 

satisfactory  manner,  the  want  which  appeared  to  eidst.    To  this  ond,  therefore,  I 

have  gone    through  with   considerable  pains,  and  not  without  some  degree  of 

interest  in  the  work  itself,  all  the  published  decisions  in  the  Province,  extending 

back  to  a  period  prior  to  the  Cession,  the  jurisprudence  of  which  renudns  to  us 

now — notwithstanding  thev  ery  high  eulogy  bestowed  upon  it  by  a  writer  in  the 

fieports-^onore  as  a  matter  of  antique  curiosity  than  of  real  value.     In  doing  this 

'  I  have  followed  entirely  my  own  system ;  consulting  in  no  way  the  Digests  already 

extant,  except  for  the  purpose  of  determining  on  such  minor  points  as  the  number- 

ing  of  the  references,  or  the  typ()graphy  of  the  work.     My  aim  has  been  to  present 

to  the  profession  a  chart,  as  it  were,  of  the  jurisprudence  of  the  Province  as  it  exists 

at  the  present  day  ;  from  which  all  effete  matter  should  be  eliminated ;  in  which  all 

overruled  or  modified  decisions  should  be  pointed  out;  and  which,  placed  in 

harmony  with' the  Codes  and  Statutes  affecting  this  part  of  the  Dominion,  should  be 

not  only  a  guide  to  the  practitioner  in  the  present,  but  the  basis  of  a  higher  and 

more  satisfactory  jurisprudence  in  time  to  come. 

In  this  aim  I  cannot  conceal  from  myself  that  I  have  not  wholly  succeeded.  I 
had  not  proceeded  &r  before  I  became  convinced  that  to  make  a  perfect  work  of 
this  kind  would  require  the  labor  of  more  years  than  I  should  be  able  to  devote  to 
the  task,  or  the  profession,  it  may  be,  would  be  inclined  to  wait  for  its  completion. 
The  elimination  of  obsolete  law,  for  instance,  I  found  to  be  as  delicate  an  under- 
taking as  the  amputation  of  a  limb,  or  as  the  severance  of  dead  matter  from  a  living 
body  generally  proves  to  be.  What  as  old  law  could  no  longer  serve  as  a  precedent 
might  still  serve  to  illustrate  the  new;  wbat  might  seem  for  the  present  to  be 
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have  suffered  by  the  dismiaeal  of  hie  io8orip> 
tion.  The  defendant  pleaded  that  plaintifi  has 
always  refused  to  deliver  up  the  defective  copy 
in  order  to  have  it  oorrectea,  and  •also  that  upon 
the  inscription  de  fixux  the  j^aintiff  had  denied 
hisownsignatare,  which  was  the  subject-matter 
of  the  inscription.  On  proof  of  these  allegar 
^  tions — BM,  the  defendant  was  not  responsi- 
ble and  action  dismissed.  Bourdeanx  v.  Dtqntis, 
7  L.  C.  J.  34,  S.  C.  1862. 

23.  Parinership, — ^Evidence  that  the  firm  or 
partnership  was  "A,  B  &  C"  did  not  prove 
that  the  co-partnership  consisted  of  three  or 
more  persons,  Chenic  ei  ah  v.  Gervais^  2  Rev. 
de  lAg.  334,  K.  B.  1820. 

24.  Public  Officer, — An  action  does  not  lie 
against  the  road  inspector  by  the  clerk  of  the 
peace  for  the  recovery  of  fees  due  to  him  for  ser- 
vices performed  by  order  of  the  Court  of  Quarter 
Sessions.  Landry  v.  BaiUargi,  2  Rev.  de  Leg. 
470,  K.  B.  1819,  k  Perrault  v.  BaUlargi,  1 
Rev.  deUg.  347,1814. 

.  26.  An  action  for  a  voie  dt  fait  cannot  be 
maintained  against  an  officer  who  executes  a 
writ  issued  upon  a  judgment  rendered  by  an 
inferior  court  in  a  matter  over  which  such 
court  had  jurisdiction.  Qoudie  v.  Langlois,  2 
Rev.  de  L6g.  670,  K.  B.  1819. 

26.  No  action  will  lie  against  a  $cub  wmer  for 
an  act  done  in  obedience  to  a  proeis-verhal  of 
9k  grand  vcver  duly  homologated.  Mag$an  v. 
Gauvin,  I  Rev.  de  Ug.  360,  K,  B.;  ADaaene  v. 

'    Aneta,  1  Rev.  de  Ue.  377,  K.  B.  1820. 

27.  An  action  will  lie  to  recover  exorbitant 
fees  paid  to  custom  house  officials,  and  in  the 
name  of  the  owner  of  a  vessel  although  paid  by 
the  master.  PHct  v.  Pereecalf  Stuart's  Keports 
189,  S.  B.  1826. 

^.  An  attachment  will  lie  against  two  per- 
sons ^pointed  by  commission  from  the  crown 
to  the  office  of  sheriff  for  the  non-payment  of 
moneys  levied  by  one  of  them,although  the  other 
may  not  have  assumed  the  duties  of  the  office, 
or  acted  in  any  manner  under  their  commission. 
Black  V.  Neloton  k  Budden,  Stuart's  Reports 
298,  K.  B.  1826. 

29.  Shareholder  in  Joint  Stock  Qm^an^.—Jn 
ail  action  against  a  shareholder  for  the  amount 
of  his  unpaid  shares  in  a  joint  stock  company — 
Seldf  on  proof  that  the  officers  and  executors  of 
the  company  had  resigned  and  had  not  been 
replaced,  that,  notwithstanding  Q.  31  Tic.  cap. 
26,  sec.  20,  the  court  would  oraer  the  company 
to  proceed  to  the  election  of  new  officers  or  of  a 
curator  according  to  371  G.  C,  and  produce 
acte  thereof  before  proceeding  with  the  case  in 
question. — Costs  reserved.  La  Compagnie  ^In- 
9trununU  AgricoUi  v.  Egbert,  2  Q.  L  R.  182, 

.  C.  C.  1876. 

30.  Supposed  widow. — ^A  woman  was  sued  as 
a  widow  upon  an  obligation.  In  the  deed  she 
declared  nerself  to  be  a  widow,  but  when 
sued  she  came  into  court  and  said  that  her 

J  husband  was  not  dead.  Another  feature  in 
.  the  qase  was  an  intervention  by  the  husband* 
The.  court-  was  of  opinion  that  th^  evidence 
.  to  jdiow  that,  the  husband  was  Jiving  was  not 
ooDcl^ve,  and  he  wa^  therelbre,  ordered  to 
cb^e  into  ooQzt  tbr  4he  MH^eiM  st^2^<aire«  If 
he  came  into  court  and  said  he  was  not  dead. 


lip^  JiviM,  Ik*  4MM»  I^Mt  be  disiuissed.    The 

InibM^  *0ppttrtll:  \ffkift  the  eourt  In  person,  | 


whereupon  plaintiff's  action  was  dismissed  as 
uainst  the  wife,  and  jodsment  went  only  aeunst 
toe  intervening  party.  Shaitmon  etoL  v.  Wilson 
et  al,  3  C.  L.  J.  120,  S.  C.  1867. 

31.  Wife  separate  as  to  property. —In  aa  ac- 
tion against  a  married  woman,  in  which  it  was 
alleged  that  she  was  separate  as  to  property 
fyom  her  husband— £^«/ar  that  the  plaintiff  was 
bound  to  prove  such  allegation,  either  by  pro- 
duction of  a  marriage  contract  or  by  judicial 
sentence.  Wheder  ei  al.  v.  Burkett  et  at  ,4 
L.  C.  J.  309,  S  C.  1860. 

32.  TTomen.— Where  action  was  brought  on  a 
promissory  note,  the  defendant  bein^  described 
as  tkfille  mafeure  et  usante  ds  ses  droits,  aad  she 
pleaaed  that  she  was  a  minor  and  not  a  «i<ir- 
chande publique,  nor  had  she  any  quality  that 
would  justify  a  suit  being  brouffbt  against  her — 
Held,  that  th enaction  must  be  aismiseed.  Feron 
V.  Donnelly,  14  L.  C.  R.  60,  S.  C  1863. 

m.  Ambndmeut  op,  «eePLEADIWG, writs. 

33.  The  plain tiffb  brought  action  as  the  "  Cor- 
poration of  the  Parish  of  St.  Jerusalem,  repre- 
sented bv  Che  Municipal  Council  of  the  Parish 
^f  St  Jerusalem  ''—Held,  on  motion  of  the 
plaintiff  to  amend  bv  striking  out  the  latter  part 
of  the  description,  that  there  wouU  Uien  be  no^ 
plaintiff  before  the  courtji  and  that,  consequent- 
ly, such  an  amendment  tould  notbe  made.  The 
Corporation  of  the  Parish  of  St.  Jerusaiem  v. 
Gunn,  3  L.  Cf.  J.  234,  S.  C.  1669,  19  &  6$ 
C.  C  P. 

lY.  Appbalabli,  see  APPEAL. 

34.  Wh^re  motion  was  made  to  rewct  an  ap- 
peal from  a  judgment  under  the  Lessor  and 
Lessee  Act,  where  the  total  value  of  the  rent 
for  the  term  of  the  lease  was  only  $60,  on  the 
flTound  that  there  was  no  appeal  to  the  Qween's 
Bench  from  judgments  under  the  Lessor  and 
Lessee  Act,  and  as  the  action  was  fbr  a  sum  iesa 
than  twenty-five  dollars,  it  did  not  finll  within 
the  description  of  any  other  case  susceptible  of 
appeal — Meld,  that  t!ne  defendant  having  plead- 
ed an  agreement  on  the  part  of  the  plaintiff  to 
sell  the  property  to  him,  Uie  defenoant,  upon 
being  paid  $400  or  thereabouts,  the  action  was 
appealable  and  the  motion  must  be  dismissed. 
Gould k  Sweet,  4  L.C  J.  18,  Q.  B.  186$;  1142^ 
eec.  3,  C.  C.  P. 

36.  An  action  in  declaration  of  a  hypothec^ 
being  of  thte  nature  of  a  real  action,  is  appealable, 
and  use  evidence  must  be  taken  in  writingon  the 
demand  of  any  of  the  parties  in  the  suit  ihmonf 
etaLk  Grange,  10  L.  C.  J.  76,  A  16  L.  C.  R. 
146,  kl  L.  C.  L.  J.  62,  Q.  B.  1866,  and  see 
also  11  L.  C.  R.  2S2,  13  L.  C.  R.  499,  k  4 
Lt.  C.  J.  18* 

36.  An  ibtervention  which  tends  to  deprive 
one  of  the  parties  of  the  ownership  and  posses- 
sion of  the  property  rented' by  him,  renders  the 
whole  case  appealM>le.  Kingilwetux*y,Nlzon 
k  Sutherland,  16  L.  €.  J.  27i,  S.  C.  1871  $  1142 
C  C.  P.  '  ' ,  I 

37.  An  actioD  for  $$.33  *jrr#arB  of  eenseiremte 
cannot  be  considered  an  ^ppwable  action,  uid 
a  motion  to  tMt  it  aa  a  non-appealable  aetioD 
must  be  p»nted  with  isbsta.  DeBelUfeMh  ei 
al.  V.  Maekay,  3  R.  L.  33,  C.  C.  187L  1142, 
2A3,C.  0.  P.,A1792C.C. 
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38.  A  hypothecary  action  for  an  amount  lees 
than  $100,  accompaDied  by  coDclueions  to  the 
effect  that  defendant  be  condemned  to  pay  the 
debt  unless  he  prefers  to  abandon  the  property, 
is  an  appealable  action.  Rodier  v.  Hubert,  16 
L.  C.  J.  41,  R.  C.  1872 ;  1142  C.  C.  P.,  reversing 
S.C.,15L.  C  J.  269. 

V.  Assumpsit. 

39.  If  there  be  a  special  agreement  an  action 
indebitatus  cusumpsit  will  not  lie,  Hithcock  v. 
Grani,  2  Rev,  de  Lee.  80,  K.B- 1817,  &  Fieldeis 
V.  BlaeksUme,  lb.  1818. 

40.  The  194th  article  of  the  Customs  enables 
a  proprietor  to  compel  his  neighbor  to  build  a 
mitoyen  wall  between  them.  Therefore,  where 
the  plaintilf  brought  his  action  in  assumpsit  for 
money  laid  out  and  expended — Held,  that  he  was 
entitled  to  recover.  Latouche  v.  Laiouche,  1 
Rev.  de  L6g.  353,  K.  B.  1821,  &,  505  C.  C. 

41.  Where  action  in  assumpsit  was  brought 
by  the  endorsees  of  a  note  agamst  the  endorser 
for  a  sum  less  than  that  made  pavable  by  the 
note,  the  action  was  dismissed.  McLeod  v.  meek^ 
Stuart's  Reports  456,  K.  B.  1831. 

42.  Where  action  in  assumpsit  was  brought 
affainst  the  defendant,  a  contractor,  for  money 
advanced  to  him  for  the  building  of  a  house 
which  he  had  failed  to  build— JET^Zd,  on  the 
argument  of  the  defendant,  that  his  liability  was 
to  Duild  the  house  and  not  repa^  the  money, 
a  thing  which  he  had  never  promised  to  do,  and 
therefore  that  the  action  in  assumpsit  did  not 
lie.  Ingham  v.  Kirkpatrick,  3  L.  C.  J.  282, 
8.  C.  1856. 

43.  In  an  action  in  assumpsit  "  for  work  and 
labor  done/'  where  the  defendant  pleaded  and 
proved  that  the  work  was  done  under  social 
written  agreement,  the  action  was  dismissed. 
McOirmis  v.  McOlosky  ei  oL,  1  L.  C.  J.  193, 
8.  C.  1857. 

44.  A  part^  has  no  right  of  action  in  assump- 
sit against  his  former  partner  for  debts  allied 
to  be  due,  or  money  taken  out  of  the  partnership 
funds,  where  thepartuership  has  been  dissolved, 
the  proper  remedy  being  by  an  action  oro  socio* 
Thurber  v.  Pilon,  4  L.  C.  J.  37,  8.  C  1859. 

45.  But  where  a  settlement  has  been  made 
and  a  balance  struck  between  partners — Held, 
that  an  action  in  assumpsit  would  lie  for  the 
balance.  Bohinson  v.  Meiffenstein,  2  Rev.  de 
L'g.  76,  &  Delagrave  v. Hanna,  1  Rev.  de  L6g. 
363,  K.  B.  1818. 

46.  But  in  a  later  case  in  which  the  parties 
having  been  formerly  in  partnership  made  a 
statement  of  their  partnership  account,  by 
which  the  defendant  acknowledged  himself  to 
be  indebted  to  the  plaintiff  in  the  sum  of  $232, 
and  the  plaintiff  Drought  action  in  assumpsit 
fortheamouut— jBWcI,  that  the  proper  remedy 
was  by  action  pro  soeio^  and  the  action  was  dis- 
missed, Mareoux  v.  Morris,  3  R.  L.  441,  8.  C  R. 
1871 ;  1898  C  C 

47.  Where  a  promissory  note  for  $25  was 
thrown  oat  for  want  of  stamps,  and  the  plaintiff 
aAenrarde  brought  action  in  assumpsit  for  the 
aiDOODt  for  which  the  note  was  given— £«2(i, 
that  there  waa  no  noiration  of  the  debt,  and 
^aintiff  mm  eniiiled  to  recover.  Eiehard  v. 
jB<ns9ert^  3  R.  L.  7,  C.  C.  1871. 


VIII.  Bt. 

48.  Agent— A  special  undertaking  to  pay  a 
note  of  hand  (negotiable  but  not  endorsed)  to 
the  agent  of  the  payee,  in  consideration  of  his 
forbearance  for  a  time,  was  sufficient  to  enable 
the  agent  to  support  an  action  ex  contractu  ia 
his  own    name  for  the  amount   of   the  notec 

I  Aylwin  v.  Cruitenden,  2  Rev.  dt  L6g.  125,  K,B. 
1820. 

49.  Alleged  heirs.— Where  one  claims  to  be 
heir  of  an  estate,  he  cannot  at  the  same  time 
bring  action  as  creditor  of  such  estate.  Fraser 
V.  Mbott  ei  al,  5  R.  L.  234,  S.  C.  1873. 

60.  Default-'lxi  default  cases  the  affidavit  for 
judgfnent  is  equivalent  to  the  deposition  of  a 
witness  in  open  court,  and  the  advocate's  fees  in 
such  cases  are  the  same  as  if  iudgment  were 
rendered  on  such  deposition.  If  Amour  et  aZ.  v. 
Bourdon,  17  L.  C.  J.  85,  C.  C 1873,  &  91  C.C.P. 

51.  Employee, — Where  a  merchant's  clerk, 
who  had  been  engaged  by  the  year,  had  been 
dismissed  without  sufficient  cause— ife^,  that 
he  could  bring  an  action  for  wages  accrued 
under  his  engagement  during  the  time  he  re- 
mfiined  out  of  employment  without  praying  as 
in  an  action  for  damages.  OuelUi  v.  Foumiert 
6  L.  C.  J.  118, 8.  C,  1862. 

52.  Father  of  minor.— A  father  cannot  bring 
action  at  once  m  his  own  name  and  as  natural 
tutor  to  his  minor  child,  and  an  action  so 
brought  will  be  dismissed.  Petit  v.  Bechette,  1 
L.  C.  R.  367,  C.  C.  1852. 

53.  Foreign  Carporation.^A  corporation  duly 
constituted  in  a  foreign  country  may  proceed 
for  the  recovery  of  its  debts  in  Lower  Canada. 
Larocquek  The  Franklin  County  Bank,  8  L, 
C.  R.  m,  Q.  B,  1858. 

54.  if«tr«.— The  children  who  are  proprietors 
of  an  estate  upon  which  the  dower  of  their 
mother  is  charged  cannot  maintain  an  action  to 
recover  possession  of  the  estate  firom  a  tiers 
detenteur  who  holds  under  title  derived  from 
her,  so  long  as  she  survives.  Lemieux  v.  Dionnef 
1  Rev.  de  L6g.  348.  K.  B.  1817. 

55.  But  an  heir  at  law  can  maintain  an  action 
of  account  against  the  executor  of  the  will  of 
hie  ancestor.  McLean  v.  McCord,  1  Rev.  de  L6g. 
344,  K.  B.  1820. 

56.  An  action  in  revendication  cannot  be 
maintained  by  the  presumpuve  heir  of  the  estate 
and  succession  of  an  absentee,  if  he  be  curator 
to  the  estate  of  such  absentee,  or  entitled  to 
the  possession  thereof  by  virtue  of  an  envoie  de 
possession  on  the  death  of  the  absentee.  Oaumn 
V.  Caron,  2  Rev.  de  L6g.  227,  K.  B.  1819. 

57.  In  an  action  by  the  heirs  of  a  wife,  common 
as  to  property  against  their  father,  praying  to  be 
declared  proprietors  of  one  halfof  afarm  belong- 
ingto  the  community,  it  is  necessary  tospecinr 
which  half,  if  a  partition  have  taken  place,  and, 
if  not,  to  pray  for  a  partition  by  the  declaration* 
LaUmde  et  al  v.  LcUonde,  5  L.  C  R.  97,  S.  C. 

58.  Legatee.-- An  universal  legatee  who  is 
also  executor  can  maintain  an  action  as  legatee 
for  a  debt  due  to  the  testator  by  a  third  pera^ 
without  proving  a  d^Zfo^owce  de  legs.*  Duciat  r, 
Dupont;i  Rev.  de  L6g.379,  K.  B.  1820. 

•  8m  note  to  psgo  22.— Bd. 
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69.  Married  wnmen. — A/emme  couver^,  though 
she  be  a  marehandepublique,  ctinnoi  ^ne  alone. 
Her  huRband  must  be  a  co-plaintiff  with  her,  or 
ehe  mu9t  be  expressly  authorised  to  ffue.  Young 
V.  Feehan,  2  Rev.  de  L§g.  437,  &  3  Rev.deL^g. 
306,  KB.  1816 ;  176  €.0. 

60.  If  the  le^l  interest  of  a  deceased  husband 
be  vested  in  his  executor  in  trust,  his  widow 
cannot  sue  alone  for  the  recovery  of  a  note  in 
fhvor  of  her  husband,  although  it  appear  that 
she  is  com  mod  as  to  property.  Coupeau  v. 
Chamberland,  2  Rev.  de  lAg.  4.^7,  K.  B. 

61.  But  a  widow  common  as  to  prope>ty  and 
executrix  of  her  husband  deceased,  can  support 
an  action  for  a  debt  mMliire  due  to  the  com- 
m unity.  Drouin  y.  BeauUeu,  2  Rev.  de  L6g. 
437,  K.  B.  1820. 

62.  A  wife  in  the  event  of  her  husband's  in- 
solvency cannot  sue  by  her  tutor  for  what  she 
brought  in  marriage,  nor  institute  an  action  in 
her  own  name  against  her  husband  for  that 
purpose,  her  proper  remedy  being  an  action  in 
separation  of  property.  Jfa/oum  etaly,  Irdand, 
2  Rev.  de  Ug.  m,  K.  B.  1820. 

63.  Partnerahip. — ^If  it  appear  by  the  evidence 
ihat  the  plaintifflias  a  partner  who  is  not  a  party 
lothe  suit  in  an  action  on  behalf  of  the  partner- 
ship, the  court  will  dismiss  the  action  mumi  d 

f&ent  Roger  v.  Ckamman,  3  Rev.  de  Leg.  362, 
.B.  1817. 

64.  Furchcuer  of  insolvent  elaime, — Where  a 
purchaser  ofinsofvent  claims  at  a  sale  held  by 
the  assignee  of  the  insolvent,  sued  on  such  claims 
— Heldt  confirming  the  judgment  of  the  court 
below,  that  the  plamtiff  was  bound  to  allege  in 
his  action  and  prove  that  all  the  formalities  re- 
quired by  law  nad  been  observed  at  such  sale 
by  the  assignee,  and,  in  defkiult  of  doing  ao,  the 
action  was  clismissed  on  demurrer.  Ste,  Mctrie  v 
Oatdl,  2  R.  L.  624,  8.  C.  R.  1870,  &  Ins.  Act . 
1876,  sec.  69.  > 

66.  R^^eteniaiiveisee  By  Ageni). — ^In  action 
by  a  corporation  describing  itself  as  the  Cor- 
poration of  the  Parish  of  St.  Jerusalem!  repre- 
sented by  the  municipal  council  of  the  Parian  of 
St  Jerusalem — Held,  that  nobod;^  but  the  Queen 
<could  bring  action  by  representative,  and  it  must 
therefore  be  dismissed.  The  Corporation  of  the 
Parish  of  St.  Jerusalem  v.  €hinn,  3  L.  C.  J.  234, 
S.  C.  1869  ;  19  C.  C.  P. 

66.  Seaman* — ^In  an  action  by  an  American 
seaman  for  services  alleged  to  have  been  ren- 
dered on  board  an  American  ship  of  which  the 
defendant  was  master,  a  plea  to  tne  jurisdiction 
was  put  in — Held,  that  the  court  would  enter- 
tain such  suits  for  waces  by  foreign  oeamen,  and 
would  notice  the  lex  loei  to  ascertain  whether 
there  was  a  legal  and  subsisting  contract  to  pre- 
vent the  mariner  from  enforcmg  payment  of 
such  services  as  had  been  renderm.  CarroU  v. 
Ballard,  12  L.  C.  R.  247,  C.  C.  1861,  &  G.  36 
Vic.  cap.  39,  sec  18. 

67.  Tranrferee, — The  transferee  has  a  right 
of  suing  in  the  name  of  his  assicnor  for  the  re 
oovery  of  the  claim  transferred     Oremazie  v. 
Cauchm.  16  L.  C.  R.  483,  S.  C  1863.- 

68.  Widower • — Ad  action  by  a  widower  in  his 
own  right,  and  as  executor  to  his  wife,  can  be 

■  maintamed  for  a  debt  due  to  their  community- 
BUmin  v.  l^efrrim,  2  Rev.  de  L6g.  438,  K.  B.  1821 . 

69.  fft/e.— In  an  action  in  which  the  husband 


is  joined  only  for  the  purpose  of  authorizing  his 
wife,  judgment  can  only  be  demanded  in  fkvorof 
the  wife.  Leford  et  vir.  v.  DesmaraLt  et  al.,  11 
L.G.  J.  122,  S.C.  R.  1848. 

70.  A  wife  separate  as  to  property  may  appeal 
from  a  judgment  rendered  against  her  eveo  after 
the  expiration  of  a  year  and  a  day  and  during 
the  life  of  her  husband.  Walker  ei  vir.  &  The 
Mayor,  Ac,  of  the  TownqfSorel,  10  L.  C.  J»  77, 
Q.B.  1866,&1U8G.  G.  P. 

IX.  Gaubk  of,  see  Right  of. 

71.  On  a  declinatory  exception — Held^  thst 
the  words  <' cause  of  action"  mean  tlie  whole 
cause  of  action — i.e.,  everythinjg  that  is  requisite 
to  show  that  the  action  is  maintainable.  Conr 
nolly  v.  Brannen,  1  Q.  L.  R.  204,  S.  G.  1876,  & 
Rousseau  v.  Hughes,  8  L.  G.  R.  18,  S.  C.  1867 ; 
34  G.  G.  P. 

X.  Ghakoe  of,  seeGOURTS,  Powers  of. 

72.  Where  appeal  was  had  from  a  judgment 
on  an  action  originally  brought  in  the  Circuit 
Gourt  at  Richmond  as  an  action  of  damagts  for 
breach  of  contract,  and  which,  by  consent  of  the 
parties,  was  changed  to  a  petitory  action  founded 
on  a  title — Held,  dismissmg  the  appeal  without 
costs,  that  it  was  not  in  the  power  of  the  parties 
to  change  the  nature  of  the  action  from  that  in 
which  it  was  originally  instituted.  Richard  v. 
Denison,  4  L.  G.  J.  4i,  Q.  B.  1866. 

XL  Commercial. 

73.  The  plaintiff,  a  tavernkeeper,  sued  the  de- 
fendant, a  lieutenant  in  the  army,  on  two  promis- 
sory notes  made  by  the  latter — Held,  that  this 
was  not  a  commercial  matter  so  as  to  uistify  ft 
capias  ad  satisfaciendum.*  Herald  v .  J^kiniuff 
P.  R.  1,  K.  B.1810. 

74.  In  another  case  where  the  question  arose 
on  the  option  of  the  plaintiff  for  trial  by  jury— 
Held^  that  an  action  for  the  non -deli very  of  a 
cargo,  which  the  defendants  who  were  mer- 
chants, had,  as  alleged  in  the  declaration,  bar- 
gained and  sold  to  the  plaintiff,  a  blacksmith,  s 
trial  by  iury  might  be  had.  Hunt  v.  Bruce, 
P.  R.3,K.  B.lflO. 

76.  In  an  action  by  a  merchant  against  a 
brewer  for  a  quantity  of  beer  stored  in  hi«  cellar, 
it  was  held  to  be  a  commercial  matter  so  as 
to  be  within  the  Statute  of  Frauds.  Poter  r. 
Meikl^ohn,  P.  R.  11,  K.  B.  1809. 

76.  An  action  on  a  promissory  note  gi^Q 
by  one  merchant  to  another  is  a  commercial 
transaction  and,  as  such,  liable  to  go  to  a  jury. 
Gerrard  v.  Hayes  et  al.,  3  R.  L.  468,  1830 ;  34S 
G.  G.  P. 

77.  In  an  action  by  a  contractor  on  a  contract 
to  build  the  brick  and  stone  work  of  a  house  and 
furnish  materials — Held,  on  an  objection  to  the 
admissibility  of  a  witness,  that  it  w^  a  oomme^ 
cial  action  so  as  to  admit  the  ruled  of  evidence 
derived  from  the  English  law.  McGraik  v. 
Uovd,  I  L.  C.J.  17,  S.  G.  1866 ;  1206  G.  C 

78.  The  plaintiff  and  others,  bricklayers  aod 
masons,  having  undertaken  to  make  oeftain  mr 

•  Hie  oaplas  ad  sat.  no  longer  ezlsti.— JBdw 
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mnry  onder  a  written  ftffreement  from  the  defen- 
dant on  the  Quebec  and  Richmond  railway,  and 
having  during  the  proge»8  of  the  work  been  em- 
ployed with  8ome  other  men  at  extra  work  by  the 
oay,  brought  action  against  the  defendant  and 
produced  tneir  brother  as  a  witness  to  prove  such 
extra  work ;  but,  upon  objection,  the  evidence 
of  the  brother  was  declared  to  be  inadmissible. 
Subsequently,  the  defendant  attempted  to  prove 
by  parol  evidence  payment  of  such  extra  work, 
and,  after  objection,  the  evidence  was  allowed  to 
be  taken  de  bene  east.  Eventually  the  action 
was  dismissed,  and  thecal  having  been  carried 
CO  appea^ — Held,  to  le  a  commercial  action, 
and  the  judgment  of  the  court  below  reversed. 
Faheif  et  af.v,  Jacknon  et  al,  7  L.  C.  R.  27,  Q. 
B.  1857,  &  122)3  C.  G. 

79.  Action  was  brought  for  the  value  of  fire- 
wood sold  and  delivered  by  the  plaintiff,  neither 
of  the  parties  being  traders — Held^  that  the 
action  was  not  a  commercial  one.  DesbaraU  ▼. 
Mttrray^  3  L.  C.  J.  27,  8.  C. 

SO.  The  claim  of  a  notary  public  for  his  ser- 
vices, etc.,  is  not  a  commercial  matter,  and,  there- 
fore, the  English  rnles  of  evidence  do  not  applv. 
Thomaa  v.  ArchambaikdU  9  L.  G.  J.  203,  Q.  B. 
1B63. 

XII.  GovcERViKO  Moveables. 

81.  Where  an  action  in  revendication  was 
brought  to  recover  possession  of  a  violin  which 
bad  been  wrongfully  in  poesesnion  of  the  defen- 
dant— Held,  that  in  sucn  an  action  each  party 
bad  a  right  to  go  into  the  question  of  property, 
J7cr6er^  v.  Fennell,  7.  L.  C .  J.  203,  A  13  Lu  G.  ft. 
385,  Q.  B.  1863. 

Xm.  GovDioTio   IvDiBiTi.    See  Ev  Rcpbti- 

TIOX. 

82.  Xo  action  lies  to  recover  back  a  fee  paid 
(oconnsel.  It  is  a  vol untarv  donation.  Bergeron 
T.  Panet,  2  Rev.  de  lAz.  205,  K.  B.  1809. 

83.  Money  voluntarily  paid  in  excess  of  six 
l)ercent.  interest  during  the  time  that  the  statute 
16  Vic  cap.  80  was  in  force  could  not  l»e  re- 
covered back  by  an  action  condictio  indebiH, 
M(U9ue  &  Dansereau  et  al.,  10  L.  G.  J.  179.  & 
I  L.  C.  L-  J.  36,  Q.  B.  1865.  A 1048  G.  G. 

84.  But  an  action  condictio  indebiti  lies  to 
noover  back  money  which  has  been  paid,  but 
nnder  protest,  in  satisfaction  of  a  prescribed 
debt,  when  coercion  has  been  employed  to  ob- 
tain the  pavment  Tke  Corporatton  of  Quebec 
A  Caron,  fO  L.  G.  J.  317,  Q.  B.  1866;  994 
A  1047  C.  G. 


X7.  GiTMULATivE.  See  Incompatible  Gbouitds 
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85.  A  possessory  and  a  petitory  action  can- 
not be  jointd,  and  if  such  has  been  done,  the 
vice  cannot  be  cured  bv  consent  of  the  parties. 
Treponmer  A  DupuU]  P.  R.  24  K.  B.,  &  1 
Bev.  de  Leg.  351,  1810,  A  15  G.  G.  P. 

B6.  The  cooclusioDB  of  two  distinct  actions 
cannot  be  joined  in  one  and  the  same  declara- 
tioa.  Gagmm  v.  TVemblay,  3  Rev.  de  Ug.  38, 
K.  B.18ll;l6C.G.  P. 

87.  But  several  ooants  in  a  declaration  for 
<f  100,  each  tended  on  promises  which  are  with- 
in the  scope  of  ooe  and  the  same  actionf  with 


conclusions  for  £100  only  is  good.     Casey   v. 
Brown,  3  Rev.  de  L6g.  39,  K.  B. 

88.  If  the  plaintiff  state  in  the  declaration 
that  he  is  proprietor  and  possessor  of  a  certain 
lot  of  landi  but  concludes  en  complaint  only, 
that  is  not  a  cumulation  of  the  petitory  with 
the  pojtseesorv.  Bouchette  v.  Tach^,  1  Rev.  de 
Ug.  351,  K.'b.  1820. 

89.  Where  the  plaintiffbrou^ht  action  atonce 
for  slander  and  for  personal  injury  in  the  shape 
of  violence,  etc.,  and  the  defendant  pleaded  cu- 
mulation of  actions,  the  plea  was  dismissed  as  un- 
founded. Paqaette  v,  Owbenski,  6  L.  G.  R>  185, 
Q.  B.  1856,  i  15  G.  C.  P. 

90.  In  an  action  of  damages  against  an  indi- 
vidual in  his  private  capacity — Held,  confirm- 
ing S.  G.,  that  acts  committed  by  him  in  such 
capacity  cannot  be  joined  with  other  acta  com- 
mitted in  his  capacity  as  a  justice  of  the  peace. 
O'Neill  A  AtvHiter,  9  L.  G.  R.  442,  Q.  B.  1867, 
A 15  G.  G.  P. 

91.  Where  the  executor  of  a  deceased  person 
whose  life  had  been  insured  brought  action  for 
the  amount  of  the  insurance,  but  was  unable  to 
produce  the  policy  owing  to  the  fact  that  it  had 
oeen  transferred  as  security  for  advances  made 
by  a  ^hird  partv,  but  bv  his  declaration  asked 
that  such  thirdi  party  be  compelled  to  deliver 
up  the  policy — Held,  that  the  action  contained 
two  separate  and  incompatible  issues  which 
could  not  be  joined  in  the  same  action,  and  must 
consequently  be  dismissed.  Conway  A  The 
Britannia  Life  Insttrance  Company  et  oL,  *8 
L.  G.  J.  162,  8.  G.  1864,  A  15  G.  G.  P. 

92.  In  an  action  against  a  school  commis- 
sioner for  having  fraudulently  procured  a  sum 
of  money  from  the  Government  on  a  false  certi- 
ficate— Beld,  that  such  a  complaint  could  only 
have  reference  to  one  matter  and  an  informa- 
tion had  to  one  offence,  not  to  two  or  more, 
unless  the  law  under  which  the  one  or  the  other 
waA  made  permit  it.  Pacaud  v.  Boy,  15  L.  G.  R. 
205,  G.G.  1865. 

93.  On  an  attachment  in  revendication  of  a 
quantity  of  timber — Held,  that  a  party  cannot 
claim  to  be  proprietor  of  such  timber  and  at  the 
same  time  bring  action  for  thf>  price  at  which  he 
sold  it.  Gibson  et  al.  v.  Moffat  A  Young,  2 
L.  G.  L.  J.  66,  Q.  B.  1866,  A  lo  C.  G.  P. 

94.  A  demand  in  reprise  dHnstance  on  the  pro- 
ceeding in  execution  of  the  judtrment  against  the 
repre.'«entative  of  the  partv  condemn^,  and  a 
demand  that  the  judgment  be  declared  executory 
again H  them,  are  a  necessary  consequence  the 
one  of  the  other,  and  are  not  incompatible  or 
contradictory,  but  tend  only  to  the  same  con- 
demnation. D' Estimauville  v.  Tousignant,  1 
Q.  L.  R.  52,  S.  C.  1874. 

95.  But  a  demand  in  declaration  of  a  judgment 
executory  amnst  the  represent! ves  of  a  uni- 
.versal  usufructuary  legatee,  rendered  against 

him  and  the  universal  legatees  enproprUte,  con- 
demning them  to  pay  to  a  particular  legatee  the 
capital  and  interest  of  his  legacy,  and  a  demand 
against  the  representatives  of  the  said  usufruc- 
tuarv  of  the  payment  of  the  entire  capital  and 
interest  of  saia  legacv,  founded  on  (he  allegation 
that  the  revenue  AnA  value  of  the  usufruct  ex- 
ceeded the  amount  in  capital  and  interest  of  his 
legacy,  are  distinct  and  separate  demands  to 
which  the  same  enqn^te  will  not  apply,  and 
wh  ich  are  otherwi  se  incompatible.    Id  . 
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96.  Where  the  plaintiff  brought  an  action  for 
damages,  setting  up  bv  way  of  deciaratioo  as- 
sault and  battery  and  defamatory  language  and 
throwing  stones  with  intent  to  injure,  and  de- 
fendant pleaded,  by  means  of  demurrer,  that 
the  declaration  contained  several  causes  or 
grounds  of  action  which  could  not  be  joined  in 
the  same  suit,  and  asked  that  the  plaintiff  be 
held  to  chose  between  said  causes  of  action — 
Htldt  that  the  different  causes  of  action  men- 
tioned were  not  contradictory  or  even  incompa- 
tibieyand  were  psMerly  laid  in  the  declaration. 
Methoi  ^  qual  v.  Perrin  etal,5  R.  L.  695,  S.  0. 
1874,&16&I20C.  CP. 

97.  And  held,  also,  that  where  the  defendant 
wishes  to  avail  himself  of  an  accumulation  of 
actions  in  the  plaintiff's  declaration,  he   must 
do  so  by  declinatory  exception  and  not  by  de 
mUrrer.    lb. 

XVn.  Details  op. 

98.  The  details  of  an  action  need  not  be  an- 
nexed to  or  mentioned  at  length  in  a  declaration, 
and  the  code  has  effected  no  change  in  this  re- 
spect. La  Banque  Nationale  y.  The  City  Bankj 
3  R.  L.  28,8.  C.  R.  1871,  A  17  L.  C.  J.  197,4  60 
C.C.  P. 

XVIII.  Effect  of  Reservation  in. 

99.  Where, the  plaintiff  reserved  his  subse- 
quent recourse  against  the  defendant  in  the 
event  of  its  being  adjudged  in  another  cause 
then  pending  between  the  parties,  that  he,  the 
plainuff,  was  entitled  to  an  additional  sum,  such 
reservation  was  held  not  to  vitiate  the  action, 
especially  as  the  effect  of  it  was  to  avoid  two 
contestations  concerning  the  same  object.  T^tu 
V.  Qameau  ei  al^  1  Q.  L.  R.  356,  Q.  B.  1876. 

XIX.  Eh  autre  Droit. 

100.  A  plaintiff  who  sues  in  an  action  en  autre 
droit  must  make  proof  of  his  authority,  and  a 
tutor  must  therefore  file  his  acte  de  tutelle  with 
his  declaration.  Lees  v.  Scott,  1  Rev.  de  IA2. 
350,  K.  B.  1821. 

XX.  En  BoRNAttE,  see  BOUNDARIES. 

101.  An  action  en  homage  cannot  be  main- 
tained if  the  lands  of  the  plaintiff  and  defendant 
are  separated  bv  a  highway.  Blanchet  v.  Jobin 
&  ThiHault  V.  Leclerc,  1  Rev.  de  Ug.  354,  K.  B. 
181 7,  A  504  C.C. 

102.  A  mitoyen  wall  erected  by  aereement 
by  two  proprietors  of  adjoinim;  lots  of  land  is  a 
bar  to  an  action  of  bornase  instituted  by  either 
of  them.  Fortier  v.  Ehinhartt  1  Rev.  de  Leg. 
364,  K.  B.  1817. 

103.  In  an  action  en  homage  the  defendant 
may  claim  and  prove  title  by  prescription  and 
possession  outre  eon  Hire,  but  he  cannot  claim 
contreson  titre.  ThMault  v.  Leclerc,  1  Rev.  de 
Ug.  364,  K.  B.  1817. 

104.  Evidence  of  an  existing  homage,  without 
further  testimony,  affords  no  proof  of  title  of 
any  description.  Thibault  v.  Hancowrt^  1  Rev. 
de  L6g.  364,  K.  B.  1820. 

106.  Id  an  action  en  hamate  where  it  was 
proved  that  do  trace  of  a  previous  boroage  re- 


mained, the  land  being  only  divided  by  a  fence 
— Held,  that  ttie  action  was  properlv  brou^t. 
Lanouette  et  al.  &  Jackson,  7  L.  C.  R.  362. 
Q.  B.  1857. 

106.  The  defendant  in  an  action  en  bomagt 
cannot  be  condemned  to  compel  his  neighbor  to 
homer  with  him,  and  conclusions  to  that  eficci 
will  be  held  bad  on  demurrer.  Fradet  v.  La- 
breeze,  S  L.  C.  R.  21 H,  S.  C.  1858. 

10/.  In  an  action  en  homage  where  the  de- 
fendant pleaded  that  for  upwards  of  ten  year^ 
previous  to  the  institution  of  tKe  action  he  had 
possessed  his  property  in  good  faith  and  under 
a  good  title,  and  tuat  during  all  that  time  there 
had  existed  between  the  plamtiff  and  defendaoi 
well  known  and  recognized  boundaries  in  the 
shape  ofamur  mitoyen — Held,  that  the  exist- 
ance  of  such  a  mur  mitoyen  was  no  bar  to  ^he 
plamtiff^s  rieht  of  action,  and  a  survey  would  be 
ordered  to  be  made,  the  costs  of  which  to  be 
Itorue  by  both  parties.  MaefarlwM  v.  Thayer, 
2  L,  C.  J.  204,  S.  C.  1868,.  &  2242  k  2261  C.  C. 

108.  Where  the  plaintiff's  title  showed  a  de- 
ficiency in  superficies,  an<i  the  defendant's  title 
showed  a  uniform  width  throughout  the  whole 
depth  of  hiR  property,  and  line  fences  and  ditche« 
were  proved  to  oave  existed  to  a  certain  extent 
between  the  two  properties — Hefd,  thai  the 
division  line  should  be  run  in  the  direction  of 
the  said  fences  and  ditches,  but  so  as  in  any  case 
to  give  the  defendant  his  full  length  and  breadth 
according  to  his  title.  Lambert  v.  Berirani,  ^ 
L.  C.J.  116,  8.  C.  1868. 

109.  The  existence  of  a  fence  for  upwarde  of 
forty  years  as  f^  dividing  line  between  two  pro- 
perties  will  not  prescribe  the  right  to  bring  so 
action  en  homage,  or  the  right  of  the  lawful  owner 
to  such  portions  of  the  properly  as  may  have 
been  improperly  enclosed  Inr  such  feuoe.  Lff 
Curi  et  Marguilliers  de  Vdfavre  et  Fabrique  de 
Ulsle  Perrot  v.  Ricard,  9  L.  C.  J.  99, 8.  C.  1864 ; 
&  2242  G.  C. 

110.  But  in  a  later  case — Held,  th  it  the  exist 
ence  of  a  fence  tor  upwards  of  thirty  years  before 
action  entitles  the  defendant  to  claim  such  fence 
as  the  legal  boundary  or  division  line  between 
the  properties.  Eglaugh  k  the  Society  ofikt 
Montreal  General  Hospital,  12  L.  G.  J.  39  A 4 
G.  L.  J.  61,  Q.  B.  1868,  &  2242  G.  C. 

111.  And  this  prescription  holds  ^oA, 
although  the  defendant's  possession  only  aat« 
back  a  little  over  four  years,  and  although  ibe 
title-deeds  of  the  property  show  the  line  of  divi- 
sion to  be  a  straight  line  throughout  its  entire 
length,  while  the  fence  is  so  constructed  a?  to 
form  an  irreeular  encroachment  on  the  plain- 
tiff's land.    lb. 

112.  Held,  also,  that  verbal  evidence  that  the 
fence  ha<l  been  for  upwards  of  thirty  years  in  the 
same  line  as  it  was  at  the  time  of  the  insdto- 
tion  of  the  action  was  sufficient,  although  it  be 
proved  that  such  fence  was  destroyed  by  nre-and 
remained  so  destroyed  for  upwards  of  a  year* 
and  none  of  the  witnesses  testify  to  having  seea 
a  vestige  of  the  old  fence  after  the  fire,  or  to 
having  been  present  when  the  new  fence  was 
built.    lb. 

113.  In  an  action  eii6oma^ethe  oourtoay 
order  a  plan  of  the  property  m.;  quMlion  lo  ie 
made  by  surveyore*  for  the  purpose  «f  deAtin^ 
the  ririits  of  the  parties.  JVoiiruMi  v.dirMBr, 
14  L.  C.  J.  236,  £r  C.  1870  {  942  C.  0.  F. 
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114.  Unlees  the  boundariefi  be  established 
the  court  cannot  decide  the  rights  of  the  parties 
ID  a  petitory  action,  and  unless  such  bornage  be 
demapMit  cannot  be  ordered.  Foumier  v. 
i!^:^f^i.  hS^'  ^'  ^^^'  S.  C.  R.  1870 ;  604  C.  C. 

115.  Where  no  boundary  line  ezirts  between 
the  property  of  two  parties,  an  action  m  bm- 
nage  should  be  brought  by  him  whose  property 
IS  encroached  upon,  and  not  a  petitory  action. 

116.  Where  it  was  proved  that  a  division 
fence  had  ejnsted  for  upwards  of  thirty  years 
between  the  properties  to  be  bom^es,  and  one  of 
the  parties  had  enjoyed  his  possession  franehe- 
ment  pubUquement,  and  aam  inquUtatian  for 
that  period,  he  had  a  right  to  demand  that  the 
boundary   be  drawn  accordinff  to    that    line. 

m3?22f2  c:  a"^"'"'  ''  ^•^- ''  '""^  ^'  ^- 

117.  Where  the  plaintiff  brought  action  en 
Ocrnage  instead  of  a  petitory  action,  and  the 
acuon  was  maintained— JScW,.iD  appeal,  that,  as 
the  question  had  not  been  raised  by  the  plead- 
ings,  and  as  the  judgment  had  settled  correctly 
the  r^ta  of  the  parties,  it  would  not  be  dis- 

rsJaB*  ifeTn  a  c*  ¥^'  '*  «*•'"  ^  ^'  •'• 

118.  Where  the  defendant  prayn  for  the  dis- 
missal of  the  action  on  offering  to  le-esUblish 
"*i  o*<>  J»nndarjes,  he  will  be  condemned  in. 
cwto.    7%ibauH  k  IdwalUe,^  L.  C  80,  8.  C 

io74. 
XXI.  Es  COIIPLAIKTE,  «eeP088C880BT. 

119.  Ad  action  en  cotiyiflmnie  cannot  be  sup- 
ported minat  a  fiibrique  for  the  disturbance  of 
ApMiehioner  in   the  poMeasioD  of  his  pew. 

L6g.  277,  K.  B.  1820. 

120.  No  individual  can  maintain  an  action 
encomplainie  for  a  vote  defadi  committed  by 

»  il5P??,*°«  ^^  •  ^""n  >n  »  PuWic  street, 
p  ^^, ""'  ^^^PMh  I  Rev.  de  L6g.  360, 
'^-  D.  1821. 

121.  In  order  to  maintain  an  action  en  eom^ 
piamU  for  a  vote  de  fait  on  a  fishery  on  the 
»nks  of  the  St.  Lawrence,  it  is  necessary  to 
prove  posseesion  by  title  arising  from  the 
K  B "isifi^^**  V.  Lefebvre,  1  Rev.  de  Ug.  364, 

122.  ComplainU  cannol  be  maintained  by 
one  parishioner  against  another  for  disturbance 
by  entering  his  pew.  Auger  v,  Gingras,  I  Rev. 
de  Leg.  3fY,  K.  B.  1819. 

i\}^  ?"*  P^^^  to  bring  an  action  en  eamplainte 
^°^Jp»ii)ttff  should  have  had  actual  posseesion 
of  the  property  for  a  year  and  a  day  prior  to 
ttoe  uwtitutiVm  of  the  action.  Morin  FiU  v. 
fn^^  1  L.  C.  J.  94,  S.  C.  R.  1866,  &  2 
L  a  L  J.  Ill,  Q.  B.,  A  946  C.  C.  P. 

124.  EM,  reversing  S.  C.  R.,  that  the  po»- 
•*MJonof  ayearand  a  day  must  immediately 
P[foede  the  Iroti^  complained  of,  and  must 
WW  be  oontiavoiM  and  decided .  Chtittemette  v. 
f«ycWb,  ^L.  C.  L.  f.  lU,  Q.  B.  1866.    And 

2L£^  »**jte  deiXoU iiifUpieiit  to  found 
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126.  A  legacy  vests  in  the  heir  at  law,  and 
must  be  divested  by  the  action  en  d^iv&ance  de 
legs,   or    by  his    own   voluntary    deliverance. 
Campbell  v.  Shepherd,  1  Rev.  de  L^g.  378,  K.  B. 

126.  When  the  testator  by  his  will  disposes  of 
the  whole  of  his  estate  and  possession  and  leaves 
legacies  to  his  heirs,  it  is  net  naoeeeary  for  them 
to  renounce  his  succession,  and  their  actaoa 
en  dSliv&ance  may  be  brought  a^inst  t'^e- 
executor  of  the  will,  whose  duty  it  is,  if  there  be 
other  heirs,  to  call  them  into  thq  sui t.  Gesserou 
V,  Canac,  1  Rev.  de  L6g.  379,  K.  B.  1816;  891 
C.  C. 

XXV.  En  D^nokoution  De  Noutel  (fcuvRB- 

127.  Action  was  brought  asking  damases- 
and  the  destruction  of  a  wharf  which  the 
defendant  had  erected  on  the  opposite  side  of  a 
navig;able  river,  thereby  altering  the  course  of 
the  river  and  injuring  the  plaintifi->.&e2d,  con- 
firming the  judgments  of  the  Queen's  Bench 
aud  Sui>erior  Court,  that  such  an  action  would 
not  lie,  inasmuch  as  it  could  only  be  brought  by^ 
a  party  claiming  protection  against  a  work  com- 
menced, and  by  which,  if  completed,  be  will 
suffer  injury.  Brown  A  Gugy,  14  L.  C.  R.  213,. 
P.  C,  A  11  L.  C.  R.  401,  Q.  B.  1864. 

XXVI.  Ev  DESTiTUTioir  de  Tutbllb. 

128.  In  an  action  en  deatUutUm  de  tuielie  by  » 
person  who  was  in  no  way  related  to  the  miaor 
— Held,  that  a  stranger  was  not  competent-  to 
bring  such  action,  (yjfeara  Exp,  &  MeOleoeriy^ 
1  L.  C.  J.  196,  8.  C.  1867 ;  286X5.  C. 

XXVn.  Ek  ExHiBinoir  de  Titbe. 

129.  In  an  action  en  exhibUion  de  Hire  in  ld6T 
by  the  seigniors  of  the  seigniory  of  Mille  Isle — 
Held,  that  such  action  was  abolished  by  the- 
statute  abolishing  lode  et  venies,  18  Vic  ca^  103.. 
Dumont  et  al.  v.Chauretie,  1  L.  C.  J.  186,  S.  C^ 
1867. 

XXIX.  En  Gakantib.  Costs  in,  $ee  COSTS- 
ISO.  No  action  en  aarantie  lies  against  the- 
sheriff  or  aeainst  the  defendant  in  consequence 
of  a  judicial  sale.    Frua  v.  Martineauet  oZ.,  $ 
Rev.  de  Leg.  476,  K.  B.  1809  ;  708  C,  C.  P. 

131.  A  garant  formel  or  simple  must  be* 
called  into  the  cause  by  writ  Gauthier  v.. 
Trembla^,  1  Rev.  de  L6ff.  379,  K,  B.  1811. 

132.  A  purchaser  who  nas  been  compelled  to 
pay  ,a  third  .party  to  the  discharge  of  his 
vendor  may  be  summoned  en  aarantie  in  an 
action  against  his  vendor  for  tne  pavment  of 
the  claim.  Darche  v.  Gauthier  e/  at,  I  L.  C-  J.. 
291,  Q.B.  1857,  reversing  8.  C.  1  L.  C.  J.  42, 
1856. 

133.  The  defendants  were  sued  as  contractors 
and  mftoufkcturers  carrying  on  business  with, 
divers  persons  unknown  to  the  plaintifife  ii»> 
oopartnershij)  under  the  style  and  firm  of* 
'*  The  Montreal  Railroad  Car  Company^"  and 

•By  tti  0.  G.  ibnaetkm  en  dUMrmce  de  U§i  te 
•bouslied.-* Sd. 


^ 


ACTION. 


ACTION. 


24 


the  defendants  proceeded  en  garaniie,  alleging 
•that  they  were  a  joint  stock  company  and  entitled 
io   call    in   their  coKSorporatora  to  indemnify 
them  asainst  their  proportional  share  of  loss — 
Hddt  til  at  though  one  debtor  had  a  rieht  to  sue 
hie  co-debtors  in  aolido  en  aarantie,  that  there 
was  no  action  en  garantit  oy  one  set  of  share- 
holders   affainst   another.     Howard   el  aL  v. 
^kilds  et<u.y  it  Childa  eloLv.  Chapman  et  al., 
1  L.  C.  J.  160,  8.  C.  1867. 

134.  A  purchaser  of  real  property  praying  for 
ratification  of  title  was  met  b^  opposition  afin 
<U  conserver-^Held,  that  he  was  entitled  to  an 
action  en  garaniie  against  his  vendori  to  compel 
him  to  intervene  aiM  hold  him  harmless  from 
'«uch  opposition.  Judah,  Exp.f  &  Judah  & 
BollatM^l  L.  C.  J.  194,8.  C  1867;  1608  C.  C. 

136.  And  also  that  in  such  action  en  garaniie 
-where  the  writ  had  issued  in  the  same  name 
and  number  as  the  original  procedure,  and  as  it 
were  in  the  same  causei  it  was  not  necessaiy 
••either  to  produce  a  copy  of  the  title  deed  or 
4iny  portion  of  the  record  in  such  original  pro- 
cedure,   lb. 

136.  Under  a  clause  in  an  agreement  between 
•«  contractor  and  a  railroad  company,  the  con- 
tractor was  authorised  to  collect  for  his  own 
benefit  and  profit  arrears  due  by  certain  stock- 
holders for  the  price  of  their  stock  to  a  certain 

» specified  amount — Held,  that  in  such  case  the 
stockholders  could  not  be  sued  in  the  name  of 
ihe  contractor,  and  that  the  company  was  not 
liable  to  warrant  or  defend  such  contractor 
■acainst  a  plea  by  a  stockholder  alleging  facts  to 
^how  that  he  was  not  indebted  to  the  company. 
White  V.  Daly  k  White  k  The  Industry  Village 
^nd  Rawdon  Railway  Company^  7  L.  C.  K. 
^60,  8.  C.  1867. 

137.  Where  a  purchaser  had  resold  a  part  of 
the  property  purchased  to  another,  witn  gua- 
rantee against  all  hypothecs,  debts,  &c.,  and  the 
latter  in  taking  proceeding  in  ratification  of 
^tle  was  met  by  an  opposition  for  amounts  and 
<slaim8  against  which  he  was  guaranteed,  and 
his  vendor  intervened  in  the  cause  for  the  pur- 
pose of  calling  in  his  auieur  as  guarantee,  and 
^afier  allowing  judgment  to  be  taken  exparie, 
appealed  on  the  mround  that  a  demand  in  ratifi- 
cation of  title  did  not  give  rise  to  an  action 
'en  garaniiet  the  pretension  was  held  to  be 
entirely  unfounded,  Douglas  k  Dinning,  3  L. 
C.  J.  33,  &  8  L.  G.  B.  601,  Q.  B.  1868 ;  2062 
O.  C. 

138.  Where  the  plaintiff  en  ^aran^t«  was  sued 
hy  his  tenant  for  damages  occasioned  by  the 
pulling  down  of  the  mitoyen  wall  by  oraer  of 
theidefendant  en  ^aronH'e  between  the  properties 
of  the  plain  tiff  and  defendant  en  garaniie,  and 
«the  defendant  en  garaniie  demurred  on  the 
ground  that  the  principal  defendant  had  no 
right  of  action  en  garantie—Held^  that  as  the 
defendant  en  aarantie  only  could  be  aware  of 

'  the  facts  which  occasioned  the  damage  and  of 
the  defence  which  could  be  made  to  the  action, 
that  the  plaintiff  en  garaniie  had.  a  ffioA  right 
•of  action,  and  that  although  the  plaintiff  en  gar- 
<miie  himself  might^be  responsiole  for  a  part  of 
the  damtige  recoyerable  by  the  tenant  Del- 
weehio  v.  Josmh,  3  L.  C  J.  226,  S.  G.  1859. 

139.  But  held  in  a  later  case,  overruling  the 
•above,  that  the  landlord  had  no  right  of  action 
'n  garantit SLgtanst  the  neighboring   landlord 


in  such  case.    Lyman  et  al.  k  Peck,  6  L  C.  J. 
214,  Q.  B.  186?. 

140.  In  an  action  against  ^  reiristrar  for 
damages  occasioned  by  the  neglect  of  the  def»* 
dant  to  register  a  moTias^e—Held,  genenilj. 
without  reversing  the  decision  of  the  court  it- 
low,  which  maintained  the  action,  that  the  pro- 
ceeding should  have  been  one  en  garaniie  odIj. 
the  registrar  being  the  garant  of  the  partr 
Rustaining  the  loss.  Montitambert  k  Tait^^, 
10  L.  G  R.  269,  Q.  B.  I860. 

141.  The  defendant  in  an  hypothecary  actioc 
brought  an  action  en  yaranHe  against  four  oai 
of  six  of  his  vendors,  co-proprietors  liable  amkr 
their  deed  of  sale  to  a  warranty  against  tb« 
claim  of  the  principal  plaintiff.  The  action  » 
garaniie  was  discontinued  a^  to  one  of  the  ^ 
fendants  en  garaniie — Held,  that  under  tbe 
deed  of  sale  each  co-vendor  sold  only  hk 
share  in  the  succession  of  the  common  aoceat^i 
and  was  only  liable  to  the  extent  of  such  ektfe 
in  the  action  en  garaniie;  the  obligation  of  pi* 
rantee  being  divisible  quo  ad  damnationem,Vri 
the  three  defendants  en  garaniie  were  oondeimi- 
ed  to  indemnify  the  plaintiff  en  garanHe  to  tb^ 
extent  of  one  half  of  the  hypothecary  debt,  be* 
ing  one- sixteenth  for  each  defendant,  with  co^* 
of  the  principal  demand  and  costs  of  the  d» 
mand  en  garaniie  only  up  to  the  filine  of  ti)' 
plea,  inasmuch  as  the  defendants  offered  bj  their 
pleas  to  allow  judgment  to  go  against  them  ()r 
naif  of  the  sum  mentioned  in  the  priocipii 
action.  McCarthy  et  al  v.  SSn4cdl  &  S^nk^^ 
V.  Bonneau  et  al,  11  L.  C.  R.  4l,  8.  G.  1860. 

142.  In  an  action  by  a  sub-tenant  for  dama^^ 
by  reason  of  the  place  not  being  wind  and  water 
tight — Held,  that  an  action  en  garanHe  woai^ 
lie  against  the  principal  lessor  by  the  tenao^ 
although  the  lease  between  them  oontaineif  & 
clause  that  the  tenant  should  not  sublet  with 
out  the  consent  of  the  lessor,  and  the  teoui 
notwithstanding  had  sublet  without  such  coo- 
sent,  but  the  lessor  afterwards  received  f^om 
him  the  extra  premium  of  insurance  caused  br 
such  subletting,  the  sub-tenant  being  a  ta^ero 
keeper. .  Theberge  v.  Hunt  ei  al.,  11  U  C  B. 
179,  G.G.  1861. 

143.  A  municipality  has  no  right  of  action  ^ 
garanHe  against  its  councillors  on  accoont  of 
malversation,  malice  or  bad  faith,  but  onlj  f^ 
action  of  indemnity.  LecUrc  v.  The  CorpoTH^ 
of  the  Parish  of  St  Joachim  k  Valoit  et  «^. 
7  L.  C.  J.  83,  S,  G. ;  199  M.  G. 

144.  A  r^istrar  gave  a  certificate  of  registrt* 
tionin  his  office  of  an  obligation  to  the  e^' 
that  three  lots  in  another  registration  district 
were  hypothecated  for  the  amount  oftheobli^' 
tion,  omitting  to  state  that  certain  lots  vitbni 
his  own  district  were  also  hypothecated  for  the 
same  debt,  and  the  purchaser  was  sued  for  ^ 
amount  of  such  hypothec — Heldf  that  he  hv 
an  action  en  garaniie  against  the  registrar  to 
hold  him  harmless  by  reason  thereon  va^,^ 
recover  costs  as  well  of  the  hypothecary  ic^^j 
as  of  the  action  en  garaniie .  Dorian  v.  BobffJ^ 
son  ei  al  k  Robertson  et  al  y.  Ryland,  15  !>•  ^ 
B.  469,  8.  G.  1865. 

146.  To  an  action  by  the  transferee  d* 

lease  arimng  out  of  a  violation  of  the  \eB»  ^ 

the  lessee,  the  exception  of  caaraatee  can  be 

opposed  by  the  defendant,  and,  as  the  \xvif^ 

I  was  stipulated  to  be  without  any  gnArantefy  »^ 
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traosferee  was  boand  in  kw  in  the  same  way  as 
his  autewr$  were  boand>  OwUr  St  Moreau,  2 
L.  C.  J.  84,  Q.  B.  1866. 

146.  Ad  assignee  to  an  insolvent  estate  can> 
not  be  fined  en  aaranHe  in  respect  of  a  matter  for 
which  the  insolvent  was  liable  to  guarantee  the 
plaintiff  en  garantie.  Hutchins  et  oL  v.  Cohen  & 
Cohen,  16  L.  C.  J.  235,  S.  C.  1871. 

147.  Under  the  Municipal  Code  of  the  Pro- 
vioce  of  Qnebeo  a  corporation  tliat  is  sued  for 
dsmsces  occasioned  bv  the  bad  state  of  the 
roads  lias  a  right  to  call  in  the  proprietor  whose 
property  boands  the  part  of  the  road  in  question 
as  gnarantee.  Goupille  v.  The  Corporation  of 
the  Township  of  Chester  k  RaU€,  3  U.  L.  3,  C.  C. 
1871 ;  824  «i<eg.M.C. 

148.  A  signature  to  a  note  having  been  ob- 
tained from  an  old  woman  by  threats  that,  if  she 
did  not  sign  it,  her  eon  would  be  arrested  for 
etealing  money — Heldy  that  an  action  en  garan- 
tie  would  Ue  against  the  person  who  issued  the 
threats  to  protect  the  siener  from  a  judgment 
obtained  by  an  innocent  oona^/fcie  thiitl  holder. 
Macfarlane  &  Dewey,  15  L.  C  J.  85,  Q.  B.  1871. 

149.  Action  of  diunages  was  brought  for  the 
DOD-performance  of  a  contract  for  the  sale  of 
*' certain  spars  and  timber,  to  be  delivered  free 
of  charge  to-morrow,  or  as  soon  as  they  can  be 
got  out  of  the  hands  of  the  guardian,  but  the 
parchaeers  not  bound  to  take  them  if  not  deli- 
vered in  one  week,  unless  they  like."    No  deli- 
very having  been  made  within  the  time  specified, 
by  reason  of  the  guardian  in  possession  of  the 
spare  and  timber  insisting  on  retaining  it  in  con- 
Mqnence  of  a  writ  of  saisie  arr^t  issued  in  an 
action  against  the  ostensible  owner  of  the  spars 
aud  timber,  whose  marks  they  bore,  bavin e  oeen 
eerved  on  him,  notwithstandiine  it  was  relieved 
by  subsequent  proceedings  ana  might  have  le- 
gally been  given  Mp^Held^  that  an  action   en 
garantie,  founded  on  the  former  right  of  action 
against  the  euardian  as  garani,  by  the  original 
Contractors  wr  damages  for  wrongful  detention 
of  the  spars  and  timber,  could  not,  under  the  cir- 
cumstances, ;  be  sustained,  aud  the  judgment 
awaniing  damages  in    such    action    must    be 
re  verged.    Maetaren  &  Murphy^  9  M.  P.  C.  R. 

1,  P.  C.  1872. 

150.  Where  the  Bank  of  Montreal  had  through 
Its  oianaser  accepted  cheques  drawn  on  it  by  the 
Citj  Bank,  and  the  City  Bank  had  deposited  them 
in  the  Banque  Nationale,  receiving  consideration 
therefor,  and  the  cheques  on  presentation  were 
refused  and  protested — Held,  that  the  Bank  of 
Montreal  could  not  repudiate  its  acceptance  thus 
made,  and  was  bound  to  warrant  and  protect  the 
City  Bank  from  all  loss  thereunder.  La  Banque 
Xationale  &  The  City  Bank  k  The  Bank  of 
Montreal,  17  L.  C.  J.  197,  S.  C.  R.  1873;  1727 
C.  C. 

151.  Where  the  endorser  of  a  promissory  note 
was  9ued  for  an  amount  due  under  it — Held, 
that  he  was  entitled  to  a  dilatory  exception  to 
fetiable  him  to  call  in  the  maker  of  the  note  in 
piarantee.  Beaubitn  k  Demers  ti  al.y  5  R.  L. 
i44,  C.  C.  1874. 

152.  The  nnblisher  of  a  public  journal  who  is 
-ued  for  a  libellous  corredpondence  published 
tberein  has  no  action  en  garantie  against  the 
writer  of  such  correspondence.  Armstrong  k 
B^rrihe  d  al.,  5  R.  L.  217,  S.  C.  1873. 

153.  An  action  en  garantie  will  lie  against  a 


municipal  Corporation  by  the  purchaser  of  land 
sold  for  taxes  when  he  is  troubled  in  his  possiee^ 
sion  by  the  original  owner,  even  after  the  lapse 
of  two  years,  and  even  after  the  land  has  been 
transferred  to  another  who  has  himself  called  io 
the  purchaser.     Wurtele  et  eU.  k  The  Corpora- 
tion of  Township  of  GrantJiam,  6  R.  L.  547^. 
Q.  B.  1874 ;  1004  M.  C. 

154.  The  purchaser  of  land  sold  bjr  a  corpora- 
tion for  taxes  has,  even  after  the  lapse  of  twa 
years  from  the  time  of  sale,  an  action'  en  garan- 
tie against  the  corporation  which  sold  and  the- 
cornoration  which  caused  it  to  be  sold,  for  errors 
ana  irregularites  of  their  respective  secretary- 
treasurers.  Bartley  k  Boon  k  Armstrong  &. 
The  Corporation  of  the  County  of  Beauce  et  al.y 
19  L.  C.  J.  10,  &  1  Q.  L.  R.  33,  S.  C.  R.  1874? 
1004  M.  C. 


XXIX.  En  Licitation,  Set  Ek  Partagk. 

155.  Plaintiff  brought  action  in  licitationr 
of  an  immoveable  property  held  par  indivis  by 
the  parties— jETe^d,  that  an  action  em  lidtation- 
always  contained  a  demand  enpartage,  and  that- 
in  such  action  the  parties,  plaintiff  and  defeo 
dant,  are  in  the  same  relative  positions,  each' 
party  being  at  the  same  time  plaintiff  and  de- 
fendant, ioswell  V,  Lloyd  et  aLf  12  L.  C.  R. 
447,  S.  C.  1862. 

156.  And  held,  also,  that  the  cause  of  action 
in  such  case  is  the  joint  ownership  par  indivis, 
and  not  the  alleged  indivisibility  of  the  property 
itself.    lb. 

^  XXXI.  En  Pjlrtage,  see  En  Licitation. 

157.  In  an  sciion  en partage  d^h&^ditS  all  the 
co-heirs  must  be  parties  to  the  suit,  either  ws 
plaintiffs  or  defendants.     Laverdiire  v.  Laver- 
dihre,  1  Rev.  de  Leg.  347,  K,  B.  1816  ;.920  C.  C.  P. 

158.  Although  a  usufructuary  be  in  possessionr 
an  action  en  partage  will  lie  for  the  assignment 
of  the  portion  of  each  heir  of  the  property  which 
is  so  poesessed.  Poulin  v.  Fatardeau,  1  Rev. 
de  Leg.  505,  K.  B.  1821 ;  690  C  C. 

XXXII.  En  Passation  de  Notjvel  Tube. 

159.  In  an  action  by  the  transferee  of  a  con- 
stituted rent  to  obtain  a  renewal  of  the  title,  the 
plaintiff  not  having  previously  demanded  such 
renewal — Held,  that  he  could  not  obtain  the  con- 
clusions of  his  action,  and   must  pay  costs». 
Gurnard  v.  Guay,  4  L.  C.  R.  27,  C.  C.  1853. 

XXXIIL  En  Paternity,  see  SEDUCTION. 


160.  The  mother  of  an  illegitimate  child, 
though  not  appointed  tutrix,  has  an  action 
against  the  father  of  the  child  for  its  main- 
tenance. Bilodeau  v.  Tremblayt  3  R.  L.  445 
S,  C.  R.  1871;   240  C.C. 

161.  But  held,  in  a  later  case,  titat  in  such 
action  the  plaintiff  must  join  with  herself  a  tutor 
ad  hoc,  or  be  herself  appointed  tutrix.  Giroux 
V.  Hubert,  5  R.  L.  439,  S.  C.  1874. 

XXXIV.  En  Reddition  de  Compte. 

162.  In  an  action  en  reddition  de  compte,  if 
the  defendant  does  not  render  his  account,  the 
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plaintiff  cannot  de  piano  obtain  judgment  for 
the  sum  he  demands ;  he  mnst  prove  what  in  due 
to  him  or  move  for  an  attachment  Wilson  v. 
McClurts  1  Bev.  de  L^g.  361,  K.  B.  1809 ;  653 
€.  C.  P. 

163.  Where  the  rent  wae  to  be  determined  bj 
the  value  of  the  articles  manufactured  in  the 
premises  leased — HeLd,  that  the  lessor  could 
not  maintain  an  action  to  account.  Young  v. 
Mdkl^ohn,  1  Bev.  de  L6g.  351,  R.  B.  1809, 

164.  in  an  action  to  account  against  a  tutor, 
'  the  oath  of  the  defendant  as  to  defenses  modiques 

is  a  sufficient  voucher.  Racine  v.  Radne,  1 
Rev.  de  Ug.  361,  K.  B.  1810. 

165.  Where  various  sums  have  been  received 
tj  a  defendant,  and  the  facts  are  such  that  the 
^creditor  may  sue  him  in  account,  still,  if  he  sees 
£t,  he  may  oring  his  action  for  money  had  and 
received,  for  in  his  action  the  plaintiff  takes  the 

-xmus  probandi  on  himself,  ana  of  this  the  defen- 
<lant  cannot  complain.  Leclerc  v.  Roy,  1  Rev. 
^e  Ug.  351,  K.  B.  1817. 

166.  All  joint  executors  who  have  acted  must, 
in  an  action  to  account  against  them,  be  made 
parties  to  the  suit.  Dame  v.  Chray,  1  Bev.  de 
L6g.  352,  K.  "B.  1812. 

167.  In  an  action  to  account,  the  defendant 
must  not  file  an.  account  but  must  plead  to  the 
«otion,  and  if  he  do  not,  the  plaintiff  on  motion 
•will  obtain  leave  to  proceed  eacparte.  Charron 
V.  LinotU.  1  Bev.  de  Uf;.  362,  K.  B.  1818. 

168.  Where  a  Sum  is  leased,  and  the  rent 
is  to  be  half  of  the  annual  proceeds,  and  is 
to  be  paid  and  delivered  to  tne  landlord,  an 
action  to  account  can  be  maintained  against 
the  tenant.  Bainbridge  v.  Demera,  1  Biv.  de 
lAg.  362.  K.  B.  1819. 

169.  The  heir  at  law  can  maintain  an  action 
to  account  against  the  executor  of  the  will  of  a 
testator.  McLean  v.  JUcCord,  1  Bev.  de  L^g. 
362,  K.  B.  1820 ;  918  C.  C. 

170.  The  Boman  Catholic  Bishop  has  no 
authority  to  compel  the  maii^lliers  of  a  parish 
to  render  an  account  of  their  gestion  in  office ; 
but  an  action  to  account  can  be  maintained  for 
that  purpose  by  the  Fabrique.  The  Fdbrique  de 
St  Jean  Port  Joly  v.  Chouinardj  1  Bev.  deLeg. 
352,  K.  B.  1820. 

171.  When  between  co-partners  a  balance  has 
been  struck,  an  action  of  assumpsit  or  of  debt 
will  lie  for  the  amount,  but  if  nd  balance  has 
been  struck  the  action  will  be  to  account. 
Robinson  v.  Reiffenstein,  1  Bev.  de  L§g.  352, 

K.  B.  1821. 

172.  A  principal  may  sue  his  agent  to  account 
or  for  moneys  he  made  at  his  election.  Dubord 
v   R&y,  1  iiev.  de  L6g  362,  K.  B.  1818;  1713 

C.  C. 

173.  A  stockholder  in  a  joint  stock  company 
may  bring  an  action  to  account  against  the  cor- 
poration, and  hereby  contest  the  validity  of  a 
^-law  made  by  a  l)oard  of  its  directors.  Keys 
T.  The  Quebec  Fire  Assurance  Oo.,  8.  B.  426, 
K.  B.  1830. 

174.  In  an  actipn  to  account — Heldy  that  the 
defendant  may  be  compelled  to  render  an  ac- 
count either  by  pecuniary  condemnation  or  by 
contraintepar  corps,  Hayes  &  Davids  3  Bev.  de 
L6g.  246,  Q.  B.  1^ ;  2272  k  2273  C.  C. 

176.  In  an  action  to  account  against  a  curator 
to  an  absentee— JETeM,  that  such  action  would  lie 
.  at  the  instance  of  any  of  the  ^rediton,  he  ' 


the  mandatory  of  all  the  creditors,  and  that  ic 
such  action  it  is  not  necessary  to  call  ia  the 
absentee  by  advertisement,  but  that  service  oa 
the  curator  was  sufficient  Murphy  v.  Knm 
ei  al,  4  L.  G.  B.  14,  8.  G.  1863. 

176.  A  tutor  sued  in  an  action  to  aoooant  mar 

Elead  that  he  has  rendered  an  account  bef(»«  vit 
ringing  of  the  action,  renew  his  aoooant  i& 
court,  and  conclude  that  his  said  aoooant  be 
declared  good  and  valid,  and  that  the  plaintiif 
be  condemned  in  costs.  TrudeUe  et  oZ.  v.  £o«, 
4  L.  C.  B.  222,  S.  G.  1863. 

177.  But  in  another  action  to  account — HeU 
not  competent  for  the  defendant  to  plead  that  he 
bad  acknowledged  himself  bound  to  render  aa 
account,  and  that,  further,  he  had  rendned  ao 
account  by  which  he  acknowledged  to  owe  a 
certain  balance  for  which  he  confessed  jadr 
ment  Aubin  v.  RisUns,  4  L.  G.  B.  226,  S.  C 
1864. 

178.  Held,  9\8o,  that  during  the  peodencjof 
the  action  the  defendant  could  not  be  ordered  to 
pay  the  balance  acknowledged  by  hiqi  to  bedae 
to  the  plaintiff.    lb. 

179.  Where,  in  an  action  to  account  brought 
by  the  plaintiff  as  curator  to  a  vacant  saccesaoo 
against  the  defendant  as  being  in  poasessioo  of 
the  estate,  the  defendant  pleaded  that  the  de- 
ceased died  in  one  of  the  United  States,  and  that 
her  estate  devolved  upon  her  heirs,  there  bemg 
no  vacant  succession  in  this  country,  and  that 
the  plaintiff  was  named  curator  without  notice 
on  petition  of  a  party  not  a  relative  or  creditor 
of  the  deceased  or  interested  in  her  estate,  and 
on  the  advice  ofparties  not  related,  nor  creditors, 
nor  interested  in  the  estate,  and  without  any  d^ 
cessity  beinff  shown  for  such  appointment — Iff  eld 
that  the  defendant  had  no  right  or  intbrat  to 
contest  the  quality  of  the  curator  on  anch 
grounds,  and  that  the  plea  must  tlierefore  be 
dismissed.  Sexton  v.  Boston^  6  L.  G.  B.  ISO, 
8.  G. 1866. 

180.  In  an  action  to  account  against  these* 
cretary- treasurer  of  the  School  (JommiseioDen 
of  Ghambly,  where  the  defendant  pleaded  that 
he  had  already  rendered  his  account  and  received 
a  final  discharge — HM,  that  the  proper  re- 
course was  by  an  action  en  reformation  dt 
compte^  The  School  Commissioners  of  Chamhbi 
V.  Mickey,  1  L.  G.  J.  189, 8.  G.  1867. 

181.  And  in  another  similar  action — ffeld,(m 

Slea  of  the  defendant  that  he  had  ali>eady  reo- 
ered  his  account  and .  received  his  discharp, 
that  the  action  would  not  lie  with  all^atiOQ 
of  fhiud  in  the  first  account  The  School  Con- 
missioners  of  the  Municipality  of  St.  Mtchdde 
Vaudreua  y.  Bastien,  4  L.  G.  J.  123,  8.  G.  1859. 

182.  Action  to  account  was  brought  against 
the  secretary-treasurer  of  a  municipality,  and 
on  his  refusal  to  do  so  judgment  was  rendered 
ordering  him  to  pay  the  amount  established  hf 
proof  to  be  due,  with  interest  at  the  rate  of 
twelve  per  cent,  and  subject  on  his  failure  (o 
eontrainte  par  corps.  The  Corporation  of  t^ 
Qmnty  ofVhambty  v.  LouprtLAh.  G.  jT  12^i 
S.  G.  185? ;  167  M.  G. 

183.  In  another  case  where  the  defendant 
pleaded  that  he  had  already  aooonnted  and 
filed  with  his  pleas  copies  of  two  aocoiua 
aile^^edto  have  been  previously  rendered,  and 
the  issues  were  sojoineSl— iTelei,  that  the  pfauntifi 
could  not  file  dibais  de  eompte  until  the  iaiae 
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eboatd  be  decided,  and  that  the  dihaU  de  compte 
filed  by  the  plaintifif  would  be  rejected  by  motion 
on  the  part  of  the  defendant  to  that  effect. 
Cummings  v.  Taylor t  4  L.  C.  J.  304,  S.  C  1854. 

184.  And,  held,  on  a  subfiequent  hearing  before 
three  judges  of  the  same  case,  that,  where  an 
agent  has  rendered  account  of  his  adminstra- 
tion  to  his  principal,  and  such  account  has 
been  duty  received  by  the  principal  without 
any  objection  being  made  to  it,  that  an  action  en 
redditum  would  not  lie.    lb.  1856. 

185.  An  action  en  reddition  de  compie  is  not 
susceptible  of  trial  by  jury.  Mann  ei  a^  ▼• 
LamSe,  5  L.  C.  J.  330,  S.  C.  1861  ;  348  C.  C.  P. 

186.  Where  action  was  brought  against  one 
of  three  executors  to  an  estate  for  a  specific 
earn  of  money — ^^eM,  confirming  S.  C,  that  the 
proper  course  was  by  an  action  to  account 
against  all  the  executors,  and  the  action  was 
congequeDtly  dismissed.  McPkeev.  Woodbridae^ 
11  L.  r  ^.  100,  &  1  L.C.  L.  J.  86,  Q.  B.  1865; 
918  C.  C. 

187.  The  defendant  holding  a  DOwer  of 
attorney  had  collected  and  not  paid  over  a 
dividend  awarded  plaintiff  by  a  court  of  bank- 
Tuptcy— JfcU,  that  the  plaintiff's  recourse  was 
not  confined  to  an  action  to  account,  but  that 
they  may  sue  for  the  specific  sum  awarded  by  I 
€ach  court.  PkilUps  ei  al.  v.  Joseph,  15  L.  C  J. 
335,  S.  C.  1871,  A  19  L.  C.  J.  162,  Q.  B.  1875. 

XXXVI.  Ek  REiNTtoaANDE,  see  Petitory. 

188.  Judgment  tfnr^'n^<;rraiu2e  and  of  damages 
may  be  asKed  and  awarded  by  one  and  the 
fame  action.  CoU  v.  Riome,  1  Rev.  de  L^g.505, 
£.  B.  1818. 

189.  In  order  to  bring  an  action  en  rHntigrande 
the  plaintiff  must  have  had  possession  for  a 
year  and  a  day,  especially  if  his  possession 
results  from  a  voie  de  fait  Samson  v.  Bolduc, 
3  Rev.  de  Les.  361,  E.  B.  1848. 

1 90.  The  plaintiff  sued  the  defendant  by  action 
enrHnUgrande  to  recover  possession  of  a  lot  of 
land  from  which,  as  he  alleged,  he  had  been 
forcibly  ejected  by  the  defendant  and  for 
(lamagee — HM,  that  ao  allegation  of  posses- 
sion by  the  plaintiff  was  sufficient  to  maintain 
such  action  without  alleging  an  annual  posses- 
sion. Stuart  y.  Langley  et  al,,  1  L.  C  R.  338, 
S.  C.  1851. 

191.  In  an  action  en  rHnUgrande  by  the 
plaintiff  to  be  reinstated  in  a  piece  of  land  and 
mill  privUege  acquired  by  him  some  eighteen 
years  previous  for  die  purpose  of  preventing  any 
ooe  else  from  unog  the  mifl  site,  but  it  was  never 
separated  ftom  the  land  to  which  it  belonged  at 
the  time  of  porchaae,  and  the  vendor,  claiming 
possession,  disposed  of  it  anew  to  the  defendant, 
which  eave  rue  to  the  action — Held,  that  as 
the  land  had  been  omrked  off  from  the  other  to 
which  it  had  belonffed  by  marks  on  trees,  and  as 
it  had  never  pamrd  out  of  the  possession  of  the 
plaintiff,  thai  the  defendant  must  be  condemned 
to  abandon  it»  and  to  pay  nominal  damaoes  and 
<o«ts.  Blmm  v.  Boyston,  ^  L-  0.  J.  53,  S.  G.  B. 
1854.  ^ 

192.  In  ao  actioD  en  rHnt^grande  where 
«<iamagss  are  demaoded»  the  notice  of  one  month 
required  by  23  C.  C.P.  is  Aot  necesaary.    Doyon 


V.  I%e  Corporation  of  the  Parish  of  St.  Joseph, 
17  L  C,  J.193,  Q.  B.1873. 

193.  And  held,  also,  that  in  an  action  of  this ' 
kind,  where  the  conclusions  contain  all  that  is 
necessary  for  an  action  en  complainte,  the  action 
must  be  maintained.    lb. 

XXXVII.  EvRem^b^. 

194.  An  action  en  rimiri  roust  be  returned 
into  court  before  the  expiration  of  the  stipulated 
delay,  and  not  merely  served  within  that  time, 
and  must  be  aoconipanied  with  offres  r6dles. 
Walker  ei  vir  v.  Sk^herd,  19  L.  0.  J.  103, 
S.  R. ;  1550  C.  C. 

XXXVIII.  Ek  RtpiTiTiON,   see  Condiotio 

Ikdbbiti 

195.  Where  money  has  been  paid  through 
error  de  droit,  such  as  where  a  party  has 
voluntarily  paid  a  tax  imposed  by  a  bye-law  of 
a  municipal  corporation  which  has  been  since 
set  aside,  be  has  a  right  to  an  action  for  the 
recovery  of  the  money  paid.  Leprohon&  The 
Mayor,  Ac,  of  Montreal,  2  L.  C.  K.  80,  Q.  B. ; 
1047  et  seq.  C.  C. 

196.  In  an  action  by  a  transferee  to  recover 
back  usurious  interest  under  the  old  law — Held, 
reversing  court  below,  that  notwithstanding  the 
money  had  been  paid  by  only  one  of  the  assi- 
gnors and  his  wife^  the  assignee  or  transferee 
could  legally  claim  under  an  assignment  fh)m 
the  whole  family,  the  others  having  no  interest 
in  the  transaction.  Kierskowski  &  Dorion^  14 
•L.  C.  J.  29,  p.  C,  2  L.  C.  L.  J.  69,  Q,  B,  1866. 

197.  An  action  en  rip6iition  will  not  lie  to 
recover  moneys  paid  as  custom  dues  under  the 
appraisement  of  the  collector  of  customs. 
Rooney  v.  Letois,  14  L.  G.  J.  155,  S.  C.  R.  1870. 

198.  In  an  action  en  ripitition  by  a  wife 
separate  as  to  property  by  marriage  contract,  in 
consequence  of  tne  nullity  of  her  certificate, 
interest  will  not  t>e  granted  her  when  the  debtor 
of  the  money  reclaimed  is  in  good  faith .  Brunelle 
etvir.  V.  Buckley^  3  R.  L.B95,  S.  C.  B.  1872: 
1047  &  1051  c.  a 

199.  Travellers  who  have  paid  to  a  hotel* 
keeper  extravagant  amounts  for  liquor  drunk 
may  have  an  action  for  the  recovery  of  the 
amount  Lachapelle  v.  Renaud,  6  R.  L.  217, 
Mag.  Gt.l873;38Q.L.A.     . 

XXXIX.  En  Rbsoissiok. 

200.  An  action  en  restitution  and  en  rescission 
may  be  maintained  in  the  case  of  an  exchange 
of  real  property.  Laferriire  y>  Thibaudeau,  1 
Rev.  deL^g.  566,  E.  B.  1821. 

201.  Where  the  rescission  of  certain  deeds  set 
up  in  an  opposition  was  demanded — Held,  that 
such  demand  could  not  be  granted  unless  all 
the  parties  to  the  deeds  were  joined  in  the  pro- 
ceeding ;  and  in  such  case  recourse  should  be  had 
to  revocatory  action  or  action  en  reseission, 
Migniar  v.  Mignier  it  Mignier,  2  L.  G.  R.  251. 
8.  G.  1852. 

202.  An  action  to  rescind  a  lease  cannot  be 
brought  by  a  surety  of  a  tenant,  an  absentee,  on 
account  of  the  premises  being  out  of  repair, 
either  in  his  own  name  or  in  the  name  or  Uie 
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59.  Married  wnmen. — A/emme  rouver^,  though 
8h«  be  a  marehande publique,  cannot  ^ite  alone. 
Her  husband  must  be  a  co-plaintiff  with  lier,  or 
she  must  be  expressly  authorized  to  sue.  Young 
V.  Feehan,  2  Rev.  de  L§g.  437^  k  3  Rev.deL^g. 
305,  KB.  1816 ;  176  G.C. 

60.  If  the  )e^l  interest  of  a  deceased  husband 
be  vested  in  his  executor  in  trust,  his  widow 
cannot  sue  alone  for  the  recovery  of  a  note  in 
fevor  of  her  husband,  although  it  appear  that 
she  is  com  mod  as  to  property.  Coupeau  v. 
Chamberland,  2  Rev.  de  lAg,  4.^7,  K.  B. 

61.  But  a  widow  common  as  to  property  and 
executrix  of  her  husband  deceased,  can  support 
an  action  for  a  debt  mMliire  due  to  the  com- 
m unity.  Drouin  v.  BeauUeu,  2  Rev.  de  Leg. 
437,  K.  B.  1820. 

62.  A  wife  in  the  event  of  her  husband's  in- 
solvency cannot  sue  by  her  tutor  for  what  she 
brought  in  marriage,  nor  institute  an  action  in 
her  own  name  against  her  husband  for  that 
purpose,  her  proper  remedy  being  an  action  in 
separation  of  property.  MtUouin  etalv,  hdand, 
2  Rev.  de  Ug.  438,  K.  B.  1820. 

63.  Partnerahip' — ^If  it  appear  by  the  evidence 
ihat  the  plaintiff  nas  a  partner  who  is  not  a  party 
lothe  suit  in  an  action  on  behalf  of  the  partner- 
«hip,  the  court  will  dismiss  the  action  quani  d 
pr&ent  Roger  v.  Chapman,  3  Rev.  de  Leg.  352, 
K.B.  1817. 

64.  Purehaaer  of  ituolveni  claime, — Where  a 
purchaser  of  insolvent  claims  at  a  sale  held  by 
the  assignee  of  the  insolvent,  sued  on  such  claims 
— Heldt  confirming  the  judgment  of  the  court 
below,  that  the  plaintiff  was  bound  to  allege  in 
his  action  and  prove  that  all  the  formalities  re- 
quired by  law  had  been  observed  at  such  sale 
by  the  assignee,  and,  in  defikult  of  doing  so,  the 
action  was  dismissed  on  demurrer.  Ste.  liarie  v 
Oetdl,  2  R.  L.  624,  8.  C.  R.  1870,  &  Ins.  Act 
1875,  sec.  69.  » 

65.  Repreientativeisee  By  Ageni)' — ^Inaction 
by  a  corporation  describing  itself  as  the  Cor- 
poration of  the  Parish  of  St.  Jerusalem,  repre- 
sented by  the  municinal  council  of  the  Parlen  of 
St  Jerusalem — Hela,  that  nobody  but  the  Queen 
<Gould  bring  action  by  representativet  and  it  must 
therefore  &  dismissed.  The  Corporation  of  the 
Parish  of  St  Jerusalem  v.  Qunn,  3  L.  C.  J.  234, 
S.  C.  1859  ;  19  C.  C.  P. 

66.  Seaman. — In  an  action  by  an  American 
seaman  for  services  alleged  to  have  been  ren- 
dered on  board  an  American  ship  of  which  the 
defendant  was  master,  a  plea  to  tne  jurisdiction 
was  put  in — HeXd^  that  the  court  would  enter- 
tain such  suits  for  waces  by  foreign  seamen,  and 
would  notice  the  lex  loei  to  ascertain  whether 
there  was  a  legal  and  subsisting  contract  to  pre- 
▼en  t  the  mariner  from  enforcing  payment  of 
such  services  as  had  been  render^.  CarroU  v. 
Ballard,  12  L.  C.  R.  247,  C.  C.  1861,  &  C.  35 
Vic.  cap.  39,  sec.  18. 

67.  Transferee. — The  transferee  has  a  right 
of  suing  in  the  name  of  his  assignor  for  the  re 
covery  of  the  claim  transferred.     Oremazie  v. 
Cauchon,  16  L.  G.  R.  483,  S.  C  1863: 

68.  Widower, — An  action  by  a  widower  in  his 
own  ri^ht,  and  as  executor  to  his  wife,  can  be 

•  maintained  for  a  debt  due  to  their  community. 
Blauin  v.  Lebrun,  2  Rev.  de  L6g.  438,  K.  B.  1821 . 

69.  Wife. — ^In  an  action  in  which  the  husband 


is  joined  only  for  the  purpose  of  authorising  his 
wife,  judgment  can  only  be  demanded  in  favor  of 
the  wife.    Leford  et  mr.  v.  Desmarais  et  aZ.,  11 
L.C.  J.  122.S.  C.  R.  1848. 

70.  A  wife  separate  as  to  property  may  appeal 
from  a  judgment  rendered  against  her  even  after 
the  expiration  of  a  year  and  a  day  and  during 
the  life  of  her  husband.  Walker  ei  vir.  k  The 
Mayor,  ^c,  of  the  Town  of  Sorely  10  L.  C.  J*  77, 
Q.B.  1865,&1118C.  C  P. 

IX.  Caubb  of,  see  Right  of. 

71.  On  a  declinatory  exception — Held^  that 
the  words  "cause  of  action"  mean  the  whole 
cause  of  action — i.e.,  everythinjgthatis  requisite 
to  show  thai  the  action  is  maintainable.  Conr 
nolhf  y.  Brannen,  1  Q.  L.  R.  204,  S.  G.  1875,  & 
Rousseau  v.  Hughes,  8  L.  C.  R.  18,  S.  G.  1857  ; 
34  G.  C.  P. 

X.  Ghanoe  of,  see  GOURTS,  Powers  of. 

72.  Where  appeal  was  had  from  a  judgment 
on  an  action  originally  brought  in  the  Girouit 
Gourt  at  Richmond  as  an  action  of  damages  for 
breach  of  contract,  and  which,  by  consent  of  the 
parties,  waschangjed  toa  petitory  action  founded 
on  a  title — Held,  dismissing  the  appeal  without 
costs,  that  it  was  not  in  the  power  of  the  parties 
to  change  the  nature  of  the  action  from  that  in 
which  it  was  originally^  instituted.  Richard  v. 
Denison,  4  L.  G.  J.  42,  Q.  B.  1856. 

XL    GOMMEBOIAL. 

73.  The  plaintiff,  a  tavernkeeper,  sued  the  de- 
fendant, a  lieutenant  in  the  army,  on  two  promis- 
sory notes  made  by  the  latter— ^e^f,  that  this 
was  not  a  commercial  matter  so  as  to  justify  a 
capias  ad  satisfaciendum.*  Herald  v .  Skinner, 
P.  R.  1,  K,  B.  1810. 

74.  In  another  caw  where  the  question  arose 
on  the  option  of  the  plaintiff  for  trial  by  jury — 
Held,  that  an  action  for  the  non-delivery  of  a 
cargo,  which  the  defendants  who  were  mer- 
chant!»,  had,  as  alleged  in  the  declaration,  bar- 
gained and  sold  to  the  plaintiff,  a  blacksmith,  a 
trial  by  jury  might  be  had.  Hunt  v.  Bruce, 
P.  R.3,  K.  B.lflO, 

75.  In  an  action  by  a  merchant  against  a 
brewer  for  a  quantity  of  beer  stored  in  hid  cellar, 
it  was  held  to  be  a  commercial  matter  so  as 
to  be  within  the  Statute  of  Frauds.  Pozer  v. 
Meikl^ohn,  P.  R.  11,  K.  B.  1809. 

76.  An  action  on  a  promissory  note  given 
by  one  merchant  to  another  is  a  commercial 
transaction  and,  as  such,  liable  to  so  to  a  jury. 
Gerrard  v.  Hayes  et  al,  3  R.  L.  458,  1830 ;  .348 
G.  G.  P. 

77.  In  an  action  by  a  contractor  on  a  contract 
to  build  the  brick  and  stone  work  of  a  house  and 
furnish  materials — Held,  on  an  objection  to  the 
admissibility  of  a  witness,  that  it  wm  a  commer- 
cial action  so  as  to  admit  the  ruled  of  evidence 
derived  from  the  English  law.  McGraih  v. 
Llovd,  I  L.  G.J.  17,  S.  G.  1856  ;  1206  G.  G. 

78.  The  plaintiff  and  others,  bricklayers  and 
masons,  having  undertaken  to  nuike  certain  ma- 

•Tha  oaplat  od  sat,  no  longw  exlsti.— BOb 
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mmry  onder  a  written  agreennent  from  the  def€n- 
•danton  the  Quebec  ana  Richmond  railway,  and 
havioff  during  the  progeps  of  the  work  been  em- 
ployed with  eome  other  men  at  extra  work  bj  the 
oaj,  brotiffht  action  against  the  defendant  and 
inroduced  tneir  brother  as  a  witness  to  prove  such 
extra  work ;  but,  upon  objection,  the  evidence 
of  the  brother  was  declared  to  be  inadmissible. 
Subsequently,  the  defendant  attempted  to  prove 
by  narol  evidence  payment  of  such  extra  work, 
and,  after  objection,  the  evidence  was  allowed  to 
be  taken  de  bene  etse.  Eventually  the  action 
was  dismissed,  and  the  cai«e  having  been  carried 
to  appea^ — Eeld,  to  le  a  commercial  action, 
and  the  judgment  of  the  court  below  reversed. 
Fahetf  et  at.  v.  Jaek»on  e<  at,  7  L.  C.  R.  27,  Q. 
B.  1857.  &  1283  C.  G. 

79.  Action  was  brought  for  the  value  of  fire- 
wood sold  and  delivered  by  the  plaintiff,  neither 
of  the  parties  being  traders — Heldt  that  the 
action  was  not  a  commercial  one.  DesbaraU  v. 
Mitnay,  3  L.  C.  J.  27,  8.  C. 

SO.  The  claim  of  a  notary  public  for  his  ser- 
vices, etc.,  18  not  a  commercial  matter,  and,  there- 
fore, the  English  rules  of  evidence  do  not  applv. 
Thomas  v.  ArchambiXidt,  9  L.  G.  J.  203,  Q.  B. 
1863. 

Xir.  CovcBRVivo  Moveables. 

81.  Where  an  action  in  revendication  was 
brought  to  recover  possession  of  a  violin  which 
had  been  wrongfully  in  poesesAion  of  the  defen- 
dant— HMy  that  in  sucn  an  action  each  party 
bad  a  right  to  go  into  the  question  of  property. 
Eerbert  r.  Fennell,  7.  L.  G .  J.  203,  &  13  Lu  G.  R. 
385,  Q.  B.  1863. 

Xlll.  GoKDiOTio   IvDEBiTi.    See  Ev  Repbti- 

TIOV. 

82.  No  action  lies  to  recover  back  a  fee  paid 
(ocounsel.  It  is  a  voluntarv  donation.  Bergeron 
T.  Panei,  2  Rev.  de  Wj?.  206,  K.  B.  1809. 

83.  Money  voluntarily  paid  in  excess  of  six 
percent,  interestdurinjg  thetime  that  the  statute 
i6  Vic  cap.  80  was  in  force  could  not  1«  re- 
I'overed  hack  by  an  action  condictio  indebiH. 
Matstte  A  Daiuereau  et  ah,  10  L.  G.  J.  179,  & 
I  L.  C.  U  J.  36,  Q.  B.  1865,  A 1048  G.  G. 

84.  But  an  action  eondicHo  indebiH  lies  to 
Teoover  back  money  which  has  been  paid,  but 
under  protest,  in  sati^^faction  of  a  prescribed 
debt,  when  coercion  has  been  employed  to  ob- 
tain the  pavment  The  Corparaiion  of  Quebec 
^  Caron,  10  L.  G.  J.  317,  Q.  B.  1866 ;  994 
A  1047  C.  C. 


X7.  CnfULATivB.  See  Inoompatiblb  GRonvDs 
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85.  A  poonessory  and  a  petitory  action  can- 
not be  jomf  d,  and  if  such  has  been  done,  the 
viee  eaonot  be  cured  bv  consent  of  the  parties. 
Tr^ammer  A  IhmuU',  P.  R.  24  K.  B.,  k  1 
Bev.  dhe  Ug.  351, 1810,  k  16  G.  G.  P. 

86.  The  eoDclaaiooa  of  two  distinct  actions 
canaol  be  joined  in  one  and  the  same  declara- 
tipo.  Oflmoii  ▼.  Tr^mblay,  3  Rev.  de  Ug,  38, 
K  B.lSUt»C.aP. 

87.  ftii  tefcnl  conata  in  a  declaration  for 
r^M|ii0kftva^iad  on  promtsea  which  are  with- 
m  tU  iMpg  ^  ^M  and  the  same  action,  with 


conclusions  for  £100  only  is  good.     C<uey   v. 
Broumy  3  Rev.  de  L6g.  39,  K.  B. 

88.  If  the  plaintiff  state  in  the  declaration 
that  he  is  proprietor  and  possessor  of  a  certain 
lot  of  land,  but  concludes  en  eomploint  only, 
that  is  not  a  cumulation  of  the  petitory  with 
the  poftseesorv.  Boucheiie  v.  Tach^,  1  Rev.  de 
Uff.  351,  K.'b.  1820. 

89.  Where  the  plaintiff  brought  action  at  once 
for  slander  and  for  personal  injury  in  the  shape 
of  violence,  etc.,  and  the  defendant  pleaded  cu- 
mulation of  actions,  the  plea  wa8  dismissed  as  un- 
founded. Paquette  v.  Globenekif  6  L.  G.  R-  185, 
Q.  B.  1866,  i  16  0.  G.  P. 

90.  In  an  action  of  damages  against  an  indi- 
vidual in  his  private  capacity — Heldy  confirm- 
ing 8.  G.,  that  acts  committed  by  h4m  in  such 
capacity  cannot  be  joined  with  other  acts  com- 
mitted in  his  capacity  as  a  justice  of  the  peace. 
0*Ndll  k  AiwaUsTy  9  L.  G.  R.  442,  Q.  B.  1867, 
k  16  G.  G.  P. 

91.  Where  the  executor  of  a  deceased  person 
whose  life  had  been  insured  brought  action  for 
the  amount  of  the  insurance,  but  was  unable  to 
produce  the  policy  owing  to  the  fact  that  it  had 
been  transferred  as  securitjr  for  advances  made 
by  a  ^hird  partv,  but  by  his  declaration  asked 
that  such  thirdi  party  be  compelled  to  deliver 
up  the  policy — Heldy  that  the  action  contained 
two  separate  and  incompatible  issues  which 
could  not  be  joined  in  the  same  action,  and  must 
consequently  be  dismissed.  Conway  k  The 
Britannia  Life  Insurance  Company  et  oL,  *8 
L.  G.  J.  162,  8.  G.  lB64i  k  16  G.  G.  P. 

92.  In  ail  action  against  a  school  commis- 
sioner for  having  fraudulently  procured  a  sum 
of  money  from  the  Government  on  a  false  certi- 
ficate—J7e/(2,  that  such  a  complaint  could  only 
have  reference  to  one  matter  and  an  informa- 
tion had  to  one  offence,  not  to  two  or  more, 
unless  the  law  under  which  the  one  or  the  other 
waA  made  permit  it.  P<icaudv,Roy,  16L.G.R. 
206,  G.  G.  1865. 

93.  On  an  attachment  in  revendication  of  a 
quantity  of  timber — Held,  that  a  party  cannot 
claim  to  be  proprietor  of  such  timber  and  at  the 
same  time  bring  action  for  th<*  price  at  which  he 
sold  it.  Oibeon  et  al,  v.  Moffat  k  Young,  2 
L.  G.  L.  J.  66,  Q.  B.  1866,  &  fS  G.  G.  P. 

94.  A  demand  in  reprise  dHnstance  on  the  pro- 
ceeding in  execution  of  the  judgment  againstthe 
repre-^entative  of  the  party  condemn^,  and  a 
demand  that  the  judgment  be  declared  executory 
again->t  them,  are  a  necessary  consequence  the 
one  of  the  other,  and  are  not  incompatible  or 
contradictory,  but  tend  only  to  the  same  con- 
demnation. D* Estimauville  v.  Tousignant,  1 
Q.  L.  R.  62,  8.  G.  1874. 

96.  But  a  demand  in  declaration  of  a  judgment 
executory  against  the  representives  of  a  uni- 
.versal  usufructuary  legatee,  rendered  against 
htm  and  the  universal  legatees  enpropriitif  con- 
demning them  to  pay  to  a  particular  legatee  the 
capital  and  interest  of  his  legacy,  and  a  demand 
against  the  representatives  of  the  said  usufruc- 
tuary of  the  payment  of  the  entire  capital  and 
interest  of  said  legacy,  founded  on  (he  allegation 
that  the  revenue  and  value  of  the  usufruct  ex- 
ceeded the  amount  in  capital  and  interest  of  his 
legacy,  are  distinct  and  separate  demands  to 
which  the  same  enqu^te  will  not  apply^  and 
wh  ich  are  otherwi  se  inoompatible.    lb . 
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a  plea  of  deffuerpUaemenig  but  it  must  be  found* 
ed  OD  an  avis  de  parents.  Taek6  v.  Levasseuf^ 
3  Rev.  de  Leg.  38,  E.  fi.  1812. 

237.  In  a  hypothecary  action  the  plaiiUlff 
inu9t  prove  a  mortgage  debt,  and  that  tne  land 
mortgaged  for  the  security  of  that  debt  is  in  poe* 
fieasioD  of  the  defendant  Beaulieu  v.  Siroy^  1 
Hev.  de  Ug.  380,  K.  B.  1817. 

238.  A  widow  for  a  debt  due  to  her  by  the 

community  cannot  support  an  action  a^net 

thb  iUienteur  of  her  husband's  propre^  without 

proving  that  the  community  cannot  satinfy  her 

-demand.    Hausserman  r.  vasgrairit  I  Rev.  de 
*iAjt.  380,  K.  B.  1817. 

239.  Wher«  the  proprietor  of  an  immoveable 
^ranted  a  mortgage  upon  it  by  the  name  of  Jean 
Olivier  Danis  in  favor  of  the  plaintiff,  and  after- 
wurda  by  the  nameof  Joeeph  Olivier  Danis  sold 
it  to  the  defendant,  and  plaintiff  brought  action 
in  declaration  of  his  hvpothec,  setting  up  the 
f^aud,  &c. — Held,  that  tne  defendant ,  having  act- 

•«d  entirely  in  good  faith  and  in  ignorance  of  the 
f^udi  could  not  be  made  to  suffer  thereby,  and 

^the  action  was  dismissed.  Lafleur  &  Danegani, 
7L.  C.J.  102,  Q.B.  1849. 

240.  In  an  hypothecar}r  action  aeainst  a  third 
.holder — Held,  tnat  be  might  validly  plead  the 
«exception  of  discussion,  notwithstanding  the 
Hnortgage  sued  on  was  h  special  mortgage,  but 

that  he  had  no  right  to  claim  to  hold  the  proper- 
'ty  until  his  improvements  and  ameliorations  nad 
l>e€n  paid  for.  Price  v.  Kelson  &  MacKay,  2  L. 
•'C.  R.  456,  S.  C.  1861 ;  2066  C.  C 

241.  The  dilaisaement  in  a  hypothecarv  ac- 
^iion  may  be  made  at  the  office  of  the  Protliono- 
''tary,an(l  notice  thereof  need  not  beeiven  to  the 

plaintiff.  Greaves  k  Macfarlanei  3  L.  G.  R.  426, 
•Q.  B.  1863. 

'242.  In  a  hypothecary  action — Held,  that  the 
•<lefiendant  could  not  claim  to  be  paid  for  his 

•  improvements  before  being  compelfed  to  aban- 
-  don  the  property,  and  the  only  thing  he  could 
Miemand  was  security  that  the  immoveable  would 

be  sold  for  a  sufficient  amount  to  reimburse  him. 
Withall  v.  Ellis,  4  L.  C.  R.  358,  S.  C.  1854 ; 
:2072C.  C. 

243.  In  a  hypothecary  action  judgment  was 
r rendered,  condemning  the  defendant  as  pro- 
prietor and  holder  of  the  land  to  pay  the 
plaintiff's  claim,  unless  hepreferred  to  al^ndon 
and  deliver  up  the  land  to  be  sold  within  fifteen 
days  from  the  signification  of  the  judgment,  and 
in  default  thereof  after  said  delay  he  was  con- 
demned purely  and  simply  to  pay  the  debt. 
The  judgment  was  signined  on  the  fifteenth  of 
March,  and  a  dilaissement  made  on  the  18th 
May  de  piano  and  without  leave  of  the  court. 
A  motion  made  to  reject  the  diUnssement  was 

•  dismissed,  and  execution  issued  against  the 
defendant's  moveables,  as  being  the  personal 
debtor  of  the  plaintiff— iTe^d,  confirming  court 
below,  that  an  opposition  to  such  sale  on  the 
ground  that  the  cUlaissement  was  duly  made 
must  be  maintained  and  main  Zev^eof  the  seizure 
eranted.    B€langer  v.  Duroeher,  9  L.  C.  R.  430, 

•Q.B.  1869. 

244.  Where  hypothecary  action  was  brought 
by  the  vendor  against  the  transferee  of  the  land 
flold  for  the  amount  of  his  bailleur  de  fonds 
claim — Held,  that  the  defendant  could  not 
invoke  a  judgment  rendered  some  years  pre- 
viously at  the  suit  of  the  plaintiff  aa  settling 


the  amount  due  by  the  purchaser,  and  that  tk 
defendant  could  otily  deduct  the  amonfit  of 
money  actually  received  from  his  auteur*  tbc 
purcbiiaer.  Katham  &  Dunn,  12  L.  €>  &.  Sa 
Q.B.  1861. 

245.  In  order  to  sustain  a  hypothecary  action, 
the  debt  set  up  Inr  the  plaintiff  must  be  due  tod 
exigible.  Ayltoin  v,  Judah,  7  L.  G.  R.  128, S. C 
1867,  A  9  L.  C.  J.  179,  &  14  L.  C  R.  421,  Q.  B. 
1864. 

246.  And  held,  also,  that  b  order  to  susUie 
such  an  action  by  a  transferee  the  debtor  m^ 
have  had  notice  of  the  transfer.  lb;  1571  et 
seq.  C.  C.  &  Q.  36  Vie.  cap.  6,  sees.  3, 4  &  5. 

247.  Hypothecary  action  brought  by  plaintif 
aeainst  de^ndant,  as  the  holder  of  an  imIDOT^ 
able,  hypothecated  by  a  third  party  for  a  d^ 
due  by  him  to  the  nrm  of  which  plaintiff  w» 
a  member,  the  partnership  having  been  dir- 
solved,  and  plaintiff  having  become  proprietor 
of  all  the  debts  due  to  the  partnersbip^^e^4 
that  the  sole  effect  of  a  hypothecary  actioD  wv 
to  have  the  defendant,  holder  of  the  immovetbk, 
hypothecated,  condemned  to  abandon  it,  9oi 
that  the  creditor  had  no  personal  recoone 
against  the  holder  in  default  of  his  abandooiog 
the  immoveable.  Renaud  v.  Proulx,  10  L.C.R 
476,  S.  C.  1866 ;  2066  &  2076  C  C. 

248.  And  keldt  also,  that  the  conclusions  of  the 
action,  praying  that  the  holder  be  condemned  v^ 
pay  the  amount  of  the  mortgage  aeaindt  the  said 
immoveable,  unless  he  prefer  to  abandon  it,  aR 
illegal.    lb.,  2061  C.  C. 

249.  And  that  in  the  above  case,  the  tno^ 
fer  of  the  assets  of  the  partnership  to  ihe  pUin* 
tiff  ought  to  have  been  intimated  to  the  third 
party  who  had  given  the  mortgage.  And  a]») 
that  it  was  necessary  to  prove  that  at  the  tine 
of  passing  the  act  oV  deed  which  created  tlK 
mortgage,  the  party  who  gave  the  mortgs^ 
was  really  proprietor  of  the  immoveable^  vA 
that  the  holder  derived  his  title  from  such  pr^" 
prietor.  lb.,  &  2  L.  C.  L.  J.  126,  Q.  B. ;  15TI 
C.  C. 

260.  A  hypothecary  action,  which  concludes 
by  askine  that  the  defendant  be  condemned  to 
pay  the  claim  or  abandon  the  property,  is  so^ 
cient  Homier  v.  Lemoine,  14  L.  C.  J.  68,  S.C 
1869;  2061  C.  C. 

261.  There  is  no  hypothecary  action  wheK 
the  transfer  has  not  been  served  on  the  origio^ 
debtor.  Pacaud  v.  Provencher,  3  R»  L.  454, 
S.  C.  R.  1871  ;  1671  C.  C.  &  Q.  35  Vic  cap «. 
sees.  3,  4  &  5,  A  Q.  38  Vic.  cap.  6,  sec.  6. 

262.  Where,  in  a  hypothecary  action  for  $200, 
the  ri^ht  to  which  had  been  transferred  to  the 
plaintiff  without  signification  to  the  debtor,  u^i 
the  only  plea  was  that  defendant  did  not  hold  «^ 
proprietor  but  simply  as  occupant — Held,  that 
the  question  of  signification  did  not  arise  at  all 
Gibeau  y.  Dupuu,  18  L.  C  J.  101,  &  C.  &S. 
C.  R.  1873 ;  ft71  C.  C 

263.  Heidi  reversing  the  judgmentof  theooart 
below,  that  an  action  for  less  man  $100t  askii^ 
that  tne  defendant,  who  is  only  held  hypothe* 
carily,  be  condemned  to  pay  the  amount,  onle^ 
he  prefelts  to  abandon  the  property,  is  a  hypo* 
thecary  action  under  2061  C.  (f,  Eodier  t. 
mbert,  16  L.  C.  J.  41,  S.  C.  R.  1874,  A 15  L.  C 
J.  269,  S*  C. 

264.  Where  the  purchaser  of  an  immoveable 
gave  a  mortgage  for  a  portion  of  the  porcha^ 
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uonej  and  afterwards  re-sold  the  property — 
Wdd,  thai  hypothecary  action  brought  against 
be  mortgagor  was  well  founded,  the  subsequent 
raosfer  not  being  r^stered.  Lalonde  v.  Lynch^ 

0  L.  C.  J.  158,  Q.  B.  1875,  reversing  17  L.  G. 
f.  38.  8.  C. 

255.  And  hdd,  al90,  that  in  such  action  the 
iefendant  could  be  compelled  to  pay  costs  up  to 
he  filing  of  his  plea,  and  that  the  proper  course 
f  the  plaintiff  would  then  be  to  call  in  the  Hera 
^4tejUeur,    lb. 

LXVII.  IvooMPATiBLE  Gbouvbs  or,see  Cuuv- 

ATIVE. 

256.  Where  the  petitioner  by  his  petition 
lle^  that  the  person  elected  and  holding  the 
06ition  or  major  of  Montreal  was  at  the  time 
f  his  election  disqualified  flrom  being  so  elected, 
nd  vas  therefore  illegally  occupying  the  posi- 
ioD,  and  alleged  also  Dj  the  same  petition  that 
be  election  in  question  was  null  and  void  for 
easoDS  therein  stated — Held,  on  dilatory  ex- 
eptioo,  that  such  allegations  and  conclusions 
rere  incompatible  within  the  meaning  of  the 
iTorisions  of  the  G.  G.  P.  Beaudry  v.  Workman, 
3  L  C.  J.  16,  S.  C.  1868  j  16  C  G.  P. 

LXIX.  Ik  Demolitiok,  see  Ek  D^nokciation. 

257.  An  action  for  damages  and  in  demolition 
fa  mill  dam,  which  caus^  the  water  to  rise 
ikI  flood  the  adjacent  property,  can  only  be 
iroaght  after  a  service  has  (leen  made,  and  ic 
ccordance  with  cap.  1 ,  G.  S.  L*  G.  Blais  v. 
^Icds,  k  Blaia  k  iMrochelle,  13  L.  G.  J.  277,  S.  G. 
569. 

258.  Where  an  action  in  demolition  of  aservi- 
ude  was  brought  before  the  Gircut  courf— 
^eZd,  that  the  valueof  the  servitude  muRt  be 
alleged  and  proved  to  be  not  beyond  $200  in 
>ider  to  establish  the  jurisdiction  of  the  court. 
%nal  V.  CheoaUerj  U  L.  G.  J.  263,  S.  G.  R. 
870. 

LXX.  In  Ejectm bkt. 

2o9.  The  proceedings  in  ejectment  cannot  be 
ltd  uoder  the  act,  unless  founded  on  a  lease  or 
ipon  proof  of  the  occupation  with  consent  of 
be  proprietor.  Dubeauk  Dubeau,  8  L.  G.  R. 
17,  g.  B.  1857. 

2G0.  Where  a  gardener  was  engaged  at  $30  a 
Dooth,  with  the  right  of  occupying  a  tenement 
reif  from  rent  as  long  as  he  sLould  continue  to 
M  the  situation,  on  condition  that  he  should 
"^^utject  to  dismissal  at  a  month's  notice,  and 
f^'-'^g  eubsequently  dismissed  for  incompetence, 
^n  ftction  in  ejectment  was  brought  asamst  him 
iL  kr  the  lessor  and  lessee  aci—ffela,  that  the 
»cUoo  was  properly  brought,  the  defendant  being 
i  l«(9ee  within  the  meanmg  of  the  statute.  Hart 

O'Brien,  2  L.  C.  L.  J.  187,  S.  G.  R.  1866. 

2i>l.  An  action  in  ejectment  cannot  be  brought 
:i«ier  the  lessor  and  lessee  act  unless  there  be 

1  holding  by  permission  of  the  proprietor,  with- 
out leaee-*that  is,  unless  the  relation  of  landlord 
^'i  tenant  exist  twtween  the  parties.  Doran  v. 
^>^99any  2  L.  0.  L.  J.  127,  S.  G.  R.  1866. 

262.  And  held,  also,  that  where  the  plaintiff 
kUegee  there  is  a  lease  or  holdins  by  his  permis- 
^oa,  the  defect  cannot  be  cured  by  the  allegation 


of  the  defendant  in  his  plea  to  the  merits  that 
there  is  a  lease.  lb. 

263.  In  actions  in  ejectment  the  jurisdictioQ 
of  the  court  is  determined  by  the  amount  of  the 
lease  and  not  by  the  amount  claimed,  and  there- 
fore the  Circuit  court  cannot  resiliate  a  lease] 
where  the  amount  of  the  rent  is  upwards  of  $100 
although  the  amount  claimed  be  less  than  $100 ' 
Darion  v.  Poulain,  4  R.  L.  666,  G.  G.  1872  j  88T 
G.  G.  P. 

264.  An  action  in  ejectment  will  lie  against 
an  insolvent  and  his  assignee  to  obtain  posses- 
sion of  premises,  the  lease  of  which  expired 
before  the  assignment.  The  Fraser  InatiMe  v. 
Moore  et  al.,  19  L.  G.  J.  133,  S.  G.  1875. 

LXXn.  In  Name  of  Agekt,  see  AGENGY 

266.  An  attorney  or  asent  in  the  interests  or. 
for  the  preservation  of  the  rights  of  his  principal 
cannot  oring  an  action  in  his  own  name,  not  even 
where  there  is  an  agreement  to  that  effect  between 
his  principal  and  the  other  contracting  party. 
NeMtt  et  aL  v.  Turgeon  et  al.,  2  Rev.  de  L6g«i 
43,  Q.  B.  1845,  k  Allsop  k  Huot,  2  Rev.  de  L6g« 
79,  K.  B.  1817  ;  19  G.  C.  P. 

LXXin.  In  Nullity  OF  Mabriage,  see  MAR- 
RIAGE. 

266.  An  action  to  annul  a  marriaee  with  a 
minor  can  only  be  brought  by  the  father  to  the 
minor,  unless  the  minor  herself  be  in  the  case 
assisted  according  to  law.  Bum  v.  Fontame,  3 
R.  L.  616,  S.  G.  1871  ;  160  G.  G. 

267.  Where  in  an  action  to  annul  a  marrii^e 
on  the  ground  of  impotency,  the  proof  is  insuffi- 
cient, the  consort  aeainst  whom  the  action  is 
brought  may  be  onfered  to  submit  to  a  surgical 
exammation,  and  in  default  of  doing  so  the 
grounds  of  action  may  be  taken  pro  confessis 
and  judgment  be  rendered  accordingly.  Dorion 
V.  Laurent,  17  L.  G.  J.  324,  Q.  B.  1873,  k  117  G.G. 

LXXIV.  In  Recognition  of  Giyil  Status. 

268.  Where  action  was  brought  by  the  plaintiff 
to  establish  his  status — Held,ihAi  where  registers 
did  not  exist  of  the  birth  of  a  person,  such  person 
had  a  right  of  action  to  establish  by  a  judgment 
of  the  court  the  date  and  place  of  his  birth,  and 
he  did  not  require  to  show  any  special  interest 
to  procure  such  judgment  apart  fh)m  the  non- 
existence of  such  registers.  Lane  k  Campbell, 
8  L.  G.  J.  68,  Q.  B.  1863 ;  61  G.  G. 

LXXV.  In  Recognition  of  Title. 

269.  A  title  to  certain  shares  of  bank  stock 
was  claimed  by  plaintiff  in  an  action  against  the 
bank  to  obtain  a  recognition  of  title,  and  the 
bank  pleaded  that  the  shares  in  question  had 
previously  been  transmitted  to  other  partien, — 
Held  to  be  the  dutv  of  the  court  to  order  ^uch 
parties  to  be  cal lea  into  the  cau^e.  Woolruch 
k  Bank  of  Montreal,  16  L.  G.  J.  329,  Q.  B.  1872. 

LXX  VII.  Institution  op. 

270.  The  issue  of  a  writ  of  attachment  in  re- 
vendication  is  an  institution  of  an  action  within 
the  meaning  of  12  Vic-  cap.  30.  (G.  S.  G.  cap. 
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69.  Married  wtmen, — A/emme  cotirer^,  though 
she  be  a  tnarchande publique,  o^nuoi  piie  alone. 
Her  hustmnd  mast  be  a  co-pIaintifT  with  her,  or 
Bhe  must  be  expressly  authorized  to  bup.  Young 
▼.  Feehan,  2  Rev.  de  L6g.  437,  &  3  Bev.de  Leg. 
306,  KB.  1816 }  176  C.C. 

60.  If  the  legal  interest  of  a  deceased  husband 
be  vested  in  his  executor  in  trust,  his  widow 
cannot  sue  alone  for  the  recovery  of  a  note  in 
fbvor  of  her  husband,  although  it  appear  that 
she  is  conannoil  as  to  propertv.  Uoupeau  v. 
Chamberland,  2  Bev.  de  L6g.  4.^7,  K.  B. 

61.  But  a  widow  common  as  to  property  and 
executrix  of  her  husband  deceased,  can  support 
an  action  for  a  debt  mobilih'e  due  to  the  com- 
munity. Drotttn  V.  Beaulieu,  2  Bev.  de  L^g. 
437,  K.  B.  1820. 

62.  A  wife  in  the  event  of  her  husband's  in- 
solvency cannot  sue  by  her  tutor  for  what  she 
brought  in  marriage,  nor  institute  an  action  in 
lier  own  name  against  her  husband  for  that 
purpose,  her  proper  remedv  being  an  action  in 
separation  of  property.  Mdumin  daLv,  Ireland, 
2  Rev.  de  Ug.  438,  K.  B.  1820. 

63.  ParinerBhip' — ^If  it  appear  by  the  evidence 
that  the  plaintiff  lias  a  partner  who  is  not  a  party 
lothe  suit  in  an  action  on  behalf  of  the  partner- 
«bip,  the  court  will  dismiss  the  action   cruoni  d 

fisent  Roger  v.  Chapman,  3  Rev.  de  Leg.  352, 
.B.  1817. 

64.  Purcluuer  o/  VMohoeni  claims. — Where  a 
purchaser  ofinsoWent  claims  at  a  sale  held  by 
the  assignee  of  the  insolvent,  sued  on  such  claims 
— Held^  confirming  the  judgment  of  the  court 
below,  that  the  plaintiff  was  bound  to  allege  in 
his  action  and  prove  that  all  the  formalities  re- 
quired by  law  had  been  observed  at  such  sale 
by  the  assignee,  and,  in  default  of  doing  so,  the 
action  was  aismtssed  on  demurrer.  Ste,  Marie  v 
OiUll,  2  R.  L.  624,  8.  C.  R.  1870,  &  Ins.  Act  • 
1876,  sec.  69.  » 

65.  Eepresentaiiveiaee  By  Agent). — In  action 
by  a  corporation  describing  itself  as  the  Cor- 
poration of  the  Parish  of  St.  Jerusalem*  repre- 
eented  l^  the  municipal  council  of  the  Parian  of 
Bt.  Jerusalem — Held,  that  nobod;^  but  the  Queen 
•could  bring  action  by  representative!  and  it  must 
therefore  te  dismissed.  The  Corporation  of  the 
Parieh  of  St  Jerusalem  v.  Gunn,  3  L.  C.  J.  234, 
S.  C.  1859  ;  19  C.  C.  P. 

66.  Seaman. — ^In  an  action  by  an  American 
«eaman  for  services  alleged  to  have  been  ren- 
dered on  board  an  American  ship  of  which  the 
defendant  was  master,  a  plea  to  tne  jurisdiction 
was  put  in — Held,  that  the  court  would  enter- 
tain such  suits  for  wages  by  foreign  seamen,  and 
would  notice  the  lex  loci  to  ascertain  whether 
there  was  a  legal  and  subsisting  contract  to  pre- 
vent the  mariner  from  enforcing  payment  of 
such  services  as  had  been  render^.  Carroll  v. 
Ballard,  12  L.  0.  R.  247,  C  C.  1861,  &  C.  35 
Vic.  cap.  39,  sec  18. 

67.  Tranter ee. — The  transferee  has  a  right 
of  suing  in  the  name  of  his  assignor  for  the  re 
oovery  of  the  claim  transferreoT    Cremazie  v. 
Cauchon,  16L.  C.  R.  483,  S.  C  1863.- 

68.  Widower, — An  action  by  a  widower  in  his 
own  ri^ht,  and  as  executor  to  his  wife,  can  be 

.  maintained  for  a  debt  due  to  their  community. 
BUndn  v.  Lebrwh  2  Rev.  de  L6g.  438,  E.  B.  1821 . 

69.  Wife. — ^In  an  action  in  which  the  husband 


is  joined  only  for  the  purpose  of  authorising  his 
wife,  judgment  can  only  be  demanded  in  favor  of 
the  wife.  Leford  et  vir.  v.  Desmarais  et  al.,  11 
L.  C.  J.  122,  S.  C.  R.  1848. 

70.  A  wife  separate  as  to  property  may  appeal 
from  a  judgment  rendered  against  ner  even  after 
the  expiration  of  a  year  and  a  day  and  during 
the  life  of  her  husband.  Walker  eivir.  k  The 
Mayor,  d:c,,  of  the  Toum  of  Sorel,  10  L.  C.  J.  77, 
Q.B.  1865, &  1118 C.C.  P. 

IX.  Cause  of,  see  Right  of. 

71.  On  a  declinatory  exception — Held,  that 
the  words  "cause  of  action"  mean  the  whole 
cause  of  action — i.  e.,  everything  that  is  requisite 
to  show  thai  the  action  is  maintainable.  Con- 
nolly V.  Brannen,  1  Q.  L.  R.  204,  8.  G.  1875,  & 
Rousseau  v,  Hughes^  8  L.  C.  R.  18,  S.  C.  1867 ; 
34  C.  C.  P. 

X.  Chaitgb  of,  «m  courts.  Powers  of. 

72.  Where  sppeal  was  had  from  a  judgment 
on  an  action  onginally  brought  in  the  Circuit 
Court  at  Richmond  as  an  action  of  damages  for 
breach  of  contract,  and  which,  by  consent  of  the 
parties,  was  changed  to  a  petitory  action  founded 
on  a  title — Held,  dismissing  the  appeal  without 
costs,  that  it  was  not  in  the  power  of  the  parties 
to  change  the  nature  of  the  action  from  that  in 
which  it  was  originally  instituted.  Richard  v. 
DenUon,  4  L.  C.  J.  42,  Q.  B.  1856. 

XL  Commercial. 

73.  The  plaintiff,  a  tavernkeeper,  sued  the  de 
fendant,  a  lieutenant  in  the  army,  on  two  promis- 
sory notes  made  by  the  latter — Held,  that  this 
was  not  a  commercial  matter  so  as  to  justify  a 
capias  ad  satisfaciendum.*  Herald  v.  Skinner, 
P.  R.  I,  K.  B.  1810. 

74.  In  another  caM  where  the  question  arose 
on  the  option  of  the  plaintiff  for  trial  by  jury— 
Held,  that  an  action  for  the  non-delivery  of  a 
cargo,  which  the  defendants  who  were  mer- 
chantf),  had,  as  alleged  in  the  declaration,  bar- 
gained and  sold  to  the  plaintiff,  a  blacksmith,  a 
trial  by  jury  might  be  had.  Hunt  v.  Bruce, 
P.  R.3,K.  B.1810, 

75.  In  an  action  by  a  merchant  ajgainst  a 
brewer  for  a  quantity  of  beer  stored  in  hid  cellar, 
it  was  held  to  be  a  commercial  matter  so  as 
to  be  within  the  Statute  of  Frauds.  Pozer  v. 
Meikl^ohn,  P.  R.  11,  K.  B.  1809. 

76.  An  action  on  a  promissory  note  given 
by  one  merchant  to  another  is  a  commercial 
transaction  and,  as  such,  liable  to  go  to  a  jury. 
Gerrard  v.  Hayes  et  al.,  3  R.  L.  458,  1830  j  .348 
C.  C.  P. 

77.  In  an  action  by  a  contractor  on  a  contract 
to  build  the  brick  and  stone  work  of  a  house  and 
furnish  materials — Held,  on  an  objection  to  the 
admissibility  of  a  witness,  that  it  was  a  commer- 
cial action  so  as  to  admit  the  ruled  of  evidence 
derived  from  the  English  law.  McGrath  v. 
Uoud,  I  L.  C.J.  17,  S.  C.  1856  ;  1206  C.  0. 

78.  The  plaintififis  and  others,  bricklayers  and 
masons,  having  undertaken  to  make  certain  ma- 
cule eapias  ad  Ml.  no  longer  exlsti.— So. 
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Koorj  ander  a  written  amement  from  the  JefcD- 
<iaDtOD  the  Quebec  and  Richmond  railway,  and 
havine  during  the  progees  of  the  work  been  ero- 
plojred  with  eome  other  men  at  extra  work  by  the 
day,  bronsht  action  against  the  defendant  and 
produced  tneir  brother  as  a  witneBd  to  prove  such 
extra  work ;  but,  upon  objection,  the  evidence 
of  the  brother  was  declared  to  be  inadmissible. 
Subsequently,  the  defendant  attempted  to  prove 
by  parol  evidence  payment  of  such  extra  work, 
and,  after  objection,  the  evidence  was  allowed  to 
be  taken  de  bene  esee.  Bventually  the  action 
was  dismissed,  and  thecal  having  been  carried 
<o  appea^ — Held,  to  le  a  commercial  action, 
and  the  judgment  of  the  court  below  reversed. 
F<»he!f  et  al.  v.  Jaeknon  etal,7  L.  C.  B.  27,  Q. 
B.  1857,  A  1283  C.  G. 

79.  Action  was  broujirht  for  the  value  of  fire- 
wood sold  and  delivered  by  the  plaintiff,  neither 
of  the  parties  being  traders — Held,  that  the 
action  was  not  a  commercial  one.  Desbcsrats  v. 
Murray,  3  L.  C.  J.  27,  8.  C. 

SO.  The  claim  of  a  notary  public  for  his  ser- 
vices, etc.,  is  not  a  commercial  matter,  and,  there- 
fore, the  English  rules  of  evidence  do  not  applv. 
Thomas  y.  Arehambmili,  9  L.  C.  J.  203,  Q.  6. 
1863. 

XII.  CoircBRiriKO  Moveables. 

81.  Where  an  action  in  revendication  was 
brought  to  recover  possession  of  a  violin  which 
had  been  wrongfully  in  posse s^ion  of  the  defen- 
dani — Heldj  that  in  sucn  an  action  each  party 
had  a  right  lo  go  into  the  question  of  property. 
Herbert  v.  Fennell,  7.  L.  C.  J.  203,  &  13  L.  C.  K. 
386,  Q.  B.  1863. 

ft 

Xni.  CoKDioTio   Ikdebiti.    See  En  Repeti- 

TIOK. 

82.  No  action  lies  to  recover  back  a  fee  paid 
tocounsel.  It  is  a  voluntarv  donation.  Bergeron 
V.  Panei,  2  Rev.  de  Lei?.  205,  K.  B.  1809. 

83.  Money  voluntarily  paid  in  excess  of  six 
percent,  interest  during  the  time  that  the  statute 
16  Vic.  cap.  80  was  in  force  could  not  !«  re- 
f^overed  back  by  an  action  condicHo  indebiti, 
Moisue  &  Daneereau  et  al,  10  L.  C.  J.  179,  & 
1  L.  C.  L.  J.  36,  Q.  B.  1866,  *  1048  C.  C 

84.  But  an  action  condiciio  indebiti  lies  to 
Teeover  back  money  which  has  been  paid,  but 
under  protest,  in  satisfaction  of  a  prescribed 
debt,  when  coercion  has  been  employed  to  ob- 
tain the  pavment  The  Cnrporaiion  of  Quebec 
k  Caron,  fO  L.  C.  J.  317,  Q.  B.  1866 ;  994 
A  1047  C.  C. ' 


XV.  Cumulative.  See  Incompatible  Grounds 


or. 


85.  A  ponnccsory  and  a  petitory  action  can- 
not be  joinrd,  and  if  such  has  been  done,  the 
vice  cannot  be  cured  bv  consent  of  the  parties. 
Trepammer  k  Dupuig]  P.  R.  24  K.  B.,  A  I 
Bev.  de  Leg.  351,  1810,  A  15  C.  C.  P. 

86.  The  conclusions  of  two  distinct  actions 
cannot  be  joined  in  one  and  the  same  declara- 
tion. Ooffnan  v.  Tremblay,  3  Rev.  de  L6g.  38, 
K.B.181l;l5C.C.  P. 

87.  But  several  counts  in  a  declaration  for 
•f  100,  caeh  fiMinded  on  promises  which  are  with- 
in the  scope  of  oue  and  the  same  actiony  with 


conclusions  for  £100  only  is  sood.     Ccuof   v. 
Broton,  3  Rev.  de  L6g.  39,  K.  B. 

88.  If  the  plaintiff  state  in  the  declaration 
that  he  is  proprietor  and  possessor  of  a  certain 
lot  of  land,  but  concludes  en  complaint  only, 
that  is  not  a  cumulation  of  the  petitory  with 
the  po<«se88orv.  Bouchette  v.  Tach^,  I  nev.  de 
Uff.  .361,  K.^.  1820. 

89.  Where  the  plaintiff  brought  action  at  once 
for  slander  and  for  personal  injury  in  the  shape 
of  violence,  etc.,  and  the  defendant  pleaded  cu- 
mulation of  actiouB,  the  plea  was  dismissed  as  un- 
founded. Paquetie  v.  Otobenski,  6  L.  C.  R*  186, 
Q.  B.  1866,  i  16  C.  C.  P. 

90.  In  an  action  of  damages  a^inst  an  indi- 
vidual in  his  private  capacity — Held^  confirm- 
ing S.  C,  that  acts  committed  by  him  in  such 
capacity  cannot  be  joined  with  other  acts  com- 
mitted in  his  capacity  as  a  justice  of  the  peace. 
O'Neill  A  Atwater,  9  L.  C.  R.  442,  Q.  B.  1857, 
A 16  C.  C.  P. 

91.  Where  the  executor  of  a  deceased  person 
whose  life  had  been  insured  brought  action  for 
the  amount  of  the  insurance,  but  was  unable  to 
produce  the  policy  owing  to  the  fact  that  it  had 
oeen  transferred  as  security  for  advances  made 
by  a  ^hird  partv,  but  bv  his  declaration  asked 
that  such  tnira  party  be  compelled  to  deliver 
up  the  policy — Held,  that  the  action  contained 
two  separate  and  incompatible  issues  which 
could  not  be  joined  in  the  same  action,  and  must 
consequently  be  dismissed.  Conway  A  The 
Britannia  Life  Inmrance  Company  et  at.,  -8 
L.  C.  J.  162,  S.  C.  1864.  A  16  C.  C.  P. 

92.  In  an  action  against  a  school  commis- 
sioner for  having  fraudulently  procured  a  sum 
of  monev  from  the  Government  on  a  false  certi- 
ficate— tield,  that  such  a  complaint  could  only 
have  reference  to  one  matter  and  an  informa- 
tion had  to  one  offence,  not  to  two  or  more, 
unless  the  law  under  which  the  one  or  the  other 
wan  made  permit  it.  Poicaud  v.  Roy,  16  L,  G.  R. 
205,  C.  C.  1866. 

93.  On  an  attachment  in  revendication  of  a 
quantity  of  timber — Held,  that  a  party  cannot 
claim  to  be  proprietor  of  such  timber  and  at  the 
same  time  bring  action  for  th*"  price  at  which  he 
sold  it.  Qibeon  et  al.  v.  Moffat  A  Young,  2 
L.  C.  L.  J.  66,  Q.  B.  1866,  &  lo  C.  C.  P. 

94.  A  demand  in  reprise  dHnstance  on  the  pro- 
cee<lingin  execution  of  the  judifment  against  the 
representative  of  the  partv  condemn^,  and  a 
demand  that  the  judgment  be  declared  executory 
again-it  them,  are  a  necessary  consequence  the 
one  of  the  other,  and  are  not  incompatible  or 
contradictory,  but  tend  only  to  ihe  same  con- 
demnation. D* Estimauville  v.  Tousignant,  1 
Q.  L.  R.  62,  8.  C.  1874. 

95.  But  a  demand  in  declaration  of  a  judgment 
executory  against  the  representives  of  a  uni- 
,versal  usufructuary  legatee,  rendered  against 

him  and  the  universal  legatees  enpropriite,  con- 
demning them  to  pay  to  a  particular  legatee  the 
capital  and  interest  of  his  legacy,  and  a  demand 
against  the  representatives  of  the  said  usufruc- 
tuarv  of  the  payment  of  the  entire  capital  and 
interest  of  saia  legacv,  founded  on  ihe  allegation 
that  the  revenue  and  value  of  the  usufruct  ex- 
ceeded the  amount  in  capital  and  interest  of  his 
legacy,  are  distinct  and  separate  demands  to 
which  the  same  enqn^te  will  not  apply,  and 
which  are  otherwise  mooropatible.    lb. 
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96.  Where  the  plaintiff  brought  an  action  for 
damages,  setting  up  by  way  of  declaration  as- 
sault and  battery  and  defamatory  language  and 
throwing  stones  with  intent  to  injure,  and  de- 
fendant pleaded,  by  means  of  demurrer,  that 
the  declaration  contained  several  causes  or 
grounds  of  action  which  could  not  be  joined  in 
the  same  suit,  and  asked  that  the  plaintiff  be 
held  to  chose  between  said  causes  of  action — 
Heldf  that  the  different  causes  of  action  men- 
tioned were  not  contradictory  or  even  incompa- 
tible, and  were  properly  laid  in  the  declaration. 
Methot  ^  qual  v.  Pemn  etal  ,5  R.  L.  695,  S.  C. 
1874,&16&120C.  C.  P. 

97.  And  held,  also,  that  where  the  defendant 
wishes  to  avail  himself  of  an  accumulation  of 
actions  in  the  plaintiff's  declaration,  he  must 
do  so  by  declinatory  exception  and  not  by  de 
mUrrer,    lb. 

XVn.  Details  of. 

98.  The  details  of  an  action  need  not  be  an- 
nexed to  or  mentioned  at  length  in  a  declaration^ 
and  the  code  has  effected  no  change  in  this  re- 
spect La  Banque  Nationalt  v.  The  City  Bank^ 
3  R.  L.  28,8.  C.  R.  1871,  A  17  L.  C.  J.  197,4  60 
C.  C.  P. 

XVIII.  Effect  of  Reservation  in. 

99.  Where  .the  plaintiff  reserved  his  subse- 
quent recourse  against  the  defendant  in  the 
event  of  its  being  adjudged  in  another  caufie 
then  pending  between  the  parties,  that  he,  the 
plainuff,  was  entitled  to  an  additional  sum,  such 
reservation  was  held  not  to  vitiate  the  action, 
especially  as  the  efftet  of  it  was  to  avoid  two 
oontestations  concerning  the  same  object.  T^fu 
V.  Oameau  ei  aU  1  Q.  L.  R.  356,  Q.  B.  1876. 

XIX.  En  AUTRE  Droit. 

100.  A  plaintiff  who  sues  in  an  action  en  autre 
droit  must  make  proof  of  his  authority,  and  a 
tutor  must  therefore  file  his  ocfe  de  tutelle  with 
his  declaration.  Lees  v.  Scott,  1  Rev.  de  L^e. 
360,  K.  B,  1821. 

XX.  En  BornaOe,  see  BOUNDARIES. 

101.  An  action  en  homage  cannot  be  main- 
tained if  the  lands  of  the  plaintiff  and  defendant 
are  separated  by  a  highway.  Blanehei  v.  Jobin 
&  ThMault  V.  Leclere,  1  Rev.  de  Leg.  364,  K.  B. 
181 7,  &  604  C.  C. 

102.  A  mitoyen  wall  erected  by  agreement 
by  two  proprietors  of  adjoining  lots  of  land  is  a 
bar  to  an  action  of  bornase  instituted  by  either 
of  them.  Fortier  Y.Bhtfiharti  1  Rev.  de  Leg. 
364,  K.  B.  1817. 

103.  In  an  action  en  homage  the  defendant 
may  claim  and  prove  title  by  prescription  and 
possession  outre  son  Htre,  but  ne  cannot  claim 
contreson  titre,  ThMault  v.  Leclerc,  1  Rev.  de 
Uig.  364,  K.  B.  1817. 

104.  Evidence  of  an  existing  homage,  without 
further  testimony,  affords  no  proof  of  title  of 
any  description.  Thibault  v.  Mancourt,  1  Rev. 
de  Ug.  364,  K.  B.  1820. 

106.  Id  an  action  en  homage  where  it  was 
proved  that  do  trace  of  a  previoos  bornage  re- 


mained, the  land  being  only  divided  by  a  fence 
— Held,  that  Uie  action  was  properly  brouf^t. 
Lanouette  et  al,  &  Jackson,  7  L.  C  R.  362, 
Q.  B.  1867. 

106.  The  defendant  in  an  action  en  bomagt 
cannot  be  condemned  to  compel  his  neighbor  to 
homer  with  him,  and  conclusions  to  that  eficci 
will  be  held  bad  on  demurrer.  Fradei  v.  La- 
brecaue,Sl,  G.  R.  21 H,  S.  C.  1868. 

10/.  In  an  action  en  homage  where  the  <l^ 
fendant  pleaded  that  for  upwards  of  ten  years 
previous  to  the  institution  of  the  action  be  had 
poBsessed  his  property  in  good  faith  and  under 
a  good  title,  and  that  during  all  that  time  there 
had  existed  between  the  plamtiff  and  defendant 
well  known  and  recognized  boundaries  in  the 
shape  of  n  mur  mitoyen — Held,  that  the  exist- 
ance  of  such  a  mur  mitoyen  was  no  bar  to  the 
plaintiff's  right  of  action,  and  a  survey  would  be 
ordered  to  oe  made,  the  costs  of  which  to  be 
liorue  by  both  parties.  Maefarlane  v.  Thaytr, 
2  L.  C.  J.  204,  S.  C.  1868,.  &  2242  k  2261  G.  C. 

108.  Where  the  plaintiff's  title  showed  a  de- 
ficiency in  superficies,  ami  the  defendant's  title 
showed  a  uniform  width  throughout  the  whole 
depth  of  his  property,  and  line  fences  and  ditchcti 
were  proved  to  oave  existed  to  a  certain  extent 
between  the  two  properties — HeM,.  thai  the 
division  line  should  be  run  in  the  direction  of 
the  said  fences  and  ditches,  but  soae  in  any  case 
to  give  the  defendant  his  full  length  and  breadth 
according  to  his  title.  Lambert  y>  Bertrand^^ 
L.  C.  J.li6,  S-e.l868. 

109.  The  existence  of  a  fence  for  upwarde  of 
forty  years  as  i^  dividing  line  between  two  pro- 
perties will  not  prescribe  the  right  to  brin|;tn 
action  en  homage^  or  the  right  of  the  lawful  owner 
to  such  portions  of  the  properly  as  may  have 
been  improperly  enclosed  Jw  such  feuce.  hti 
Curi  et  Marguilliers  de  Vdfuvreei  Fabriqut  de 
UIsU  Perrot  v.  Ricard,  9 L.  C.  J.  99,  8.  C.  1864; 
&  2242  G.  C. 

110.  But  in  a  later  case — Held,  th  \t  the  exist 
ence  of  a  fence  tor  upwards  of  thirty  years  before 
action  entitles  the  defendant  to  claim  such  fence 
as  the  legal  boundary  or  division  line  between 
the  properties.  Eglaugh  k  the  Society  of  the 
Montreal  General  Hospital,  12  L.  G.  J.  3d  A 4 
G.  L.  J.  61,  Q.  B.  1868,  &  2242  G.  G. 

111.  And  this  prescription  holds  eood, 
although  the  defendant's  possession  only  dates 
back  a  little  over  four  years,  and  although  the 
title-deeds  of  the  property  show  the  line  of  diri* 
sion  to  be  a  straight  line  throughout  its  entire 
length,  while  the  fence  is  so  constructed  as  to 
form  an  irregular  encroachment  on  the  plain- 
tiff's land.    lb. 

112.  j9<s2(2,  also,  that  verbal  evidence  that  the 
fence  ha<l  been  for  upwards  of  thirty  years  in  the 
same  line  as  it  was  at  the  time  of  the  insdto' 
tion  of  the  action  was  sufficient,  although  it  be 
proved  that  such  fence  was  destroyed  by  fireand 
remained  so  destroyed  for  upwards  <k  a  yearr 
and  none  of  the  witnesses  testify  to  having  seen 
a  vestige  of  the  old  fence  after  the  fire,  or  to 
having  been  present  when  the  new  fence  w 
built.    lb. 

113.  In  an  action  en  homape  the  court  ««7 
order  a  plan  of  the  property  iQ;  f|iiMtion  io^ 
made  by  surveyora*  for  the  purpoae  «f  detting 
the  ririits  of  the  parties.  Mourusm  t^Ckr^ttk, 
14  L.  G.  J.  236,  S.  a  1870 ;  942  C.  0.  P. 
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114.  Unless  the  boundftries  be  established 
the  court  cannot  decide  the  rights  of  the  parties 
?  *  ^^^  action,  and  unless  such  bornace  be 
demanded  It  oannot  be  ordered.    Fourth  v. 

&?42C  C    V         *^^'  ^'  ^  ^'  ^^^^ '  ^^^-  ^• 

115.  Where  no  boundary  line  ents  between 
the  proper^  of  two  parties,  an  action  m  Imt- 
mgt  should  be  brought  by  him  whose  property 
weocroached  upon,and  not  a  petitory  action. 

mi tTo/b^S!*^^^^ ''  ^-  ^-  ''  ^'  ^.  C.  B. 

116.  Where  it  was  proved  that  a  division 
fence  had  existed  for  upwaids  of  thirty  yeare 
between  the  properties  to  be  hcrnies,  and  one  of 
the  parties  had  enjoyed  his  possession  franehe' 
merU  pubhquement,  and  sam  inquUiatum  for 
that  penod,lie  had  a  right  to  demand  that  the 
boundary   be  drawn  according  to    that    line. 

m^2  c:  c^"'''*'  ''  ^-^^ ''  '^^  «•  ^• 

117.  Where  the  plaintiff  brought  action  m 
boniage  instead  of  a  petitory  action,  and  the 
•ctiOD  was  maintained-<5eW,in  appeal,  that,  as 
the  question  had  not  been  raised  by  the  plead- 
ings,  and  as  the  judgment  had  eeUled  oonrecUy 
nrKl^^*!.?f  '^*  P*^*«'  '*  ^0°^  not  be  dis- 

Jlt\  ^r^  ^?  defendant  prays  for  the  dis- 
?K^li  1.?®  f*^"*  9°  offering  to  re-esUb)ish 
the  old  boundanes,  he  will  be  condemned  in. 
corts.    Thibauli  k  LavalUe,^  L.  C.  80,  8.  G. 

iM.  Eh  CoMPLAmi;  «eeP088X880BT. 

119.  All  action  en  eompkdnU  cannot  be  sup- 
ported apin«t  a  flibrique  for  the  disturbance  of 
%J^t^toaer  m   the  possewion  of  his  pew. 

&:  K^B.^     "^  «-^' '  ^^-  '^ 

120.  No  individual  can  maintain  an  action 
«cowpte»l«  fw  a  vois  defait  committed  by 

j?l?P?Ji"*«  ^l  •  ?«'»  «  »  P«Ww  street. 
|^»|<«ife  V.  OwtjiWi,  1   Bev.  'de  L6g.  360, 

121.  In  order  to  maintain  an  action  en  com- 
Pjamte  for  a  vote  de  fait  on  a  fishery  on  the 
»nks  of  the  St.  Lawrence,  it  is  necessary  to 
Wre  possession  by  title  arising  from  the 
K  R^isii^'^  ^-  Xe/c6w^  1  Bev.  de  Ug.  364, 

122.  Complainte  dknnol  be  maintained  by 
one  panshiotter  against  another  for  disturbance 
aI  i?*^^  ^iS  P^'    ^^9^r  V.  Qingr<a,  I  Bev. 

fJ^  ?'IS^?'  *®  **"**«  •«*  ^t^o**  ^  eomplainte 
"jrJPJ'^w should  have  had  actual  possession 
oTtbe  moperty  for  a  year  and  a  day  prior  to 
^«  inrtrtotwm  of  the  action.    Mann  FiU  v. 

A-  C.  U  J.  Ill,  Q.  B.,  A  d«  C.  C.  P. 

^.ly-  jfeftt  wverwng  8.  C.  B.,  that  the  pos- 
■2"5«f  ayetraod  a  day  must  immediately 
PJJJW  Ibt  *«ii5lc  complained  of,  and  must 
^m  U  AtedaMw  and  dficlded .  ChiUlemette  v. 
HLC.  L./.1U,Q.B.  1«66.  And 
•***"*^*'"'  iw^,  wood  already  cut 
^"  4nw^nt  to  found 
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126.  A  legacy  vestfl  in  the  heir  at  law,  an(t 
must  be  divested  by  the  action  en  cUliv&cmce  de 
legs,  or    by  his    own   voluntary    deliverance. 
Campbell  v.  Shepherd,  I  Bev.  de  Ug.  378,  K.  B. 
lol9. 

126.  When  the  testator  by  his  will  disposes  of 
the  whole  of  his -estate  and  possession  and  leaves 
legacies  to  his  heirs,  it  is  not  neccaaary  for  them 
to  renounce  his  succession,  and  their   aotioD 
en  dSlivSrance  may  be   brought   against    t'le- 
executor  of  the  will,  whose  duty  it  is,  if  there  be 
other  heirs,  to  call  them  into  thq  suit.     Oesserau 
V.  Canac,  1  Bev.  de  L6g.  379,  K.  B.  1816 i  891 
C.  C. 

XXV.  En  D^nokoiatiok  De  Noitvbl  (ISuvre-^ 

127.  Action  was  brought  asking  damages- 
and  the  destruction  of  a  wharf  which  the 
defendant  had  erected  on  the  opposite  side  of  a 
navigable  river,  thereby  altering  the  course  of 
the  river  and  injuring  the  plaintiff— JJeld,  con- 
firming the  judgments  of  ^e  Queen's  Bench 
and  Sui>erior  Court,  that  such  an  action  would 
not  lie,  inasmuch  as  it  could  only  be  brouffht  by^ 
a  party  claiming  protection  against  a  work  com- 
menced, and  by  which,  if  completed,  he  will 
suffer  injury.  Broum  k  Quay,  U  L.  C.  B.  213,. 
P.  C,  A  11  L.  C.  B.  401,  q7b.  1864. 

XXVI.  £9  DI8TITUTIOV  Dl  TUTBLLB. 

128.  In  an  action  en  desUMUm  de  tuielle  by  m 
person  who  was  in  no  way  related  to  the  minor 
— Sdd,  that  a  stranger  was  not  competent,  to 
bring  such  action,  (ylfeara  Exp.  A  McOleoeriyy 
1  L.  C.  J.  196,  8.  C.  1867 ;  286  U  C. 

XX  Vn.  Ek  ExHiBinov  db  Titbe. 

129.  Id  au  action  en  exhibition  de  titre  in  186T 
by  the  seigniors  of  the  seigniory  of  Mille  Isle — 
Seldi  that  such  action  was  abolished  by  the- 
statute  abolishing  lods  et  ventes,  18  Vic.  cap.  103.. 
Dumant  et  aL  v.Chaurette,  I  L.  C.  J.  186,  S.  C 
1867. 

XXIX.  Ek  Garaktib.  Costs  in,  see  COSTS- 

130.  No  action  en  aarantie  lies  against  the- 
sheriff  or  asaiDSt  the  defendant  in  cooeequence 
of  a  judicial  sale.  Frees  v.  Martineauet  ah,  $ 
Bev.  de  Leg.  476,  K.  B.  1809  j  708  C,  C.  P. 

131.  A  garant  formel  or  eimple  must  be- 
called  into  the  cause  by  writ  Oauthier  v. 
Tremblay,  1  Bev.  de  Uk-  379,  K,  B.  1811. 

132.  A  purchaser  who  has  been  compelled  to 
pay  a  third  party  to  the  discharge  of  his 
vendor  may  be  summoned  m  aarantie  in  an 
action  against  his  vendor  for  the  payment  of 
the  claim .  Darche  v.  Oauihier  ef  a2.,  1  L.  C  J-. 
291,  Q,  B.  1857,  reversing  8.  C.  1  L.  C.  J.  42, 
1856. 

133*  The  defendants  were  sued  as  contractord 
and  manufacturers  carrying  on  business  wiUi. 
divers  persons  unknown  to  the  plaintiff  in. 
copartnership  under  the  style  and  firm  of 
'' The  Montreal  Bailroad  Car  Company^"  and 

4^^^8n  0.  C.  «he oefloN  «ii  dMUrtmoe  de  legs  im 
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the  defendants  proceeded  en  garaniity  alle^ins 
■that  they  were  a  joint  stock  company  and  entitled 
io   call    in   their  co-corporators  to  indenanify 
them  against  their  proportional  share  of  loss — 
Hdd^  tTtat  though  one  dehtor  had  a  rieht  to  sue 
his  co-debtors  in  solido  en  aarantit,  that  there 
was  no  action  en  garantit  oy  one  set  of  share- 
holders   asainst  another.     Howard    et  al.  v. 
<!kild8  et<u.,  &  Childs  etoLv.  Chapman  et  al., 
1  L.  C.  J.  160,  S.  C.  1867. 

134.  A  purchaser  of  real  property  praying  for 
ratification  of  title  was  met  b^  opposition  afin 
-de  conserver^Held,  that  he  was  entitled  to  an 
action  en  garantie  against  his  vendori  to  compel 
iiim  to  intervene  and  hold  him  harmless  from 
«uch  opposition.  Judahy  Exp,^  &  Judah  A 
Molland^l  L.  C.  J.  194,8.  C  1867;  1608  C.  C. 

136.  And  also  that  in  such  action  en  garantie 
where  the  writ  had  issued  in  the  same  name 
•and  number  as  the  original  procedure,  and  as  it 
were  in  the  same  cause,  it  was  not  necessaiy 
•either  to  produce  a  copy  of  the  title  deed  or 
•4iny  portion  of  the  record  in  such  original  pro- 
•ceanre.    lb. 

136.  Qnder  a  clause  in  an  agreement  between 
^  contractor  and  a  railroad  company,  the  con- 
tractor was  authorised  to  collect  for  his  own 
benefit  and  profit  arrears  due  by  certain  stock- 
holders for  the  price  of  their  stock  to  a  certain 

» specified  amount — Held,  that  in  such  case  the 
«tockholder8  could  not  be  sued  in  the  name  of 
4he  contractor,  and  that  the  company  was  not 
liable  to  warrant  or  defend  such    contractor 

r'nst  a  plea  by  a  stockholder  alleging  facts  to 
w  that  he  was  not  indebted  to  the  company. 
WhiU  V.  Daly  &  White  &  The  Industry  Village 
^and  Rawdon  Railway  Company^  7  L.  C  K. 
^60,  S.  C.  1867. 

137.  Where  a  purchaser  had  resold  a  part  of 
the  property  purchased  to  another,  witn  gua- 
rantee against  all  hypothecs,  debts,  &c.,  andthe 
latter  in  taking  proceeding  in  ratification  of 
title  was  met  by  an  opposition  for  amounts  and 
claims  against  which  ne  was  guaranteed,  and 
his  vendor  intervened  in  the  cause  for  the  pur- 
pose of  calling  in  his  auieur  as  guarantee,  and 
^afler  allowing  judgment  to  be  taken  eoeparte, 
appealed  on  the  ground  that  a  demand  in  ratifi- 
cation of  title  did  not  give  rise  to  an  action 
^en  garantiet  the  pretension  was  held  to  be 
entirely  unfoundea.  Douglas  &  Dinning,  3  L. 
C.  J.  33,  &  8  L.  C.  B.  601,  Q.  B.  1868 ;  2062 
O.  C. 

138.  Where  the  p\B,iii%\ff  en  garantie  was  sued 
hy  his  tenant  for  damages  occasioned  by  the 
pulling  down  of  the  mitoven  wall  by  order  of 
the|defendant  en  garantie  oetween  the  properties 
of  the  plaintiff  and  defendant  en  garantie,  and 
the  defendant  en  garantie  demurred  on  the 
.ground  that  the  principal  defendant  had  no 
Tight  of  action  engarantie—Held,  that  as  the 
defendant  en  aaranUe  only  could  be  aware  of 

•  the  facts  which  occasioned  the  damage  and  of 
the  defence  which  could  be  made  to  the  action, 
that  the  plaintiff  en  garantie  had.  a  i^ood  right 
of  action,  and  thai  although  the  plaintiff  en  gar- 
<mtie  himself  might^be  responsible  for  a  part  of 
the  damiage  recoverable  by  the  tenant.  Del- 
weehio  v.  Josmh,  3  L.  G.J.  226,  S.  G.  1869. 

139.  But  held  in  a  later  case,  overruling  the 
•above,  that  the  landlord  had  no  ri^ht  of  action 
•ji  ijraronfe'e  against  the  neighboring   landlord 


in  such  case.    Lyman  etal.  St  Peek,  6  L.  C.  J. 
214,  Q.  B.  1862. 

140.  In  an  action  against  a>  registrar  for 
damages  occasioned  by  the  neglect  of  the  defen- 
dant to  register  a  mori^t^e-^Heldt  geDeralij, 
without  reversing  the  decision  of  the  court  be 
low.  which  maintained  the  action,  that  the  pro- 
ceeding should  have  been  one  en  garantie  on  It, 
the  registrar  being  the  garant  of  the  partj 
sustaining  the  loss.  Montitambert  &  Taibot, 
lOL.  G  R.  289,  Q.B.  1860. 

141.  The  defendant  in  an  hypothecary  actioo 
brought  an  action  en  garantie  against  four  oat 
of  six  of  his  vendors,  co-proprietors  liable  under 
their  deed  of  sale  to  a  warranty  against  the 
claim  of  the  principal  plaintiff.  The  action  tn 
garantie  was  discontinued  a9  to  one  of  the  de* 
fendants  en  garantie — Held,  that  under  the 
deed  of  sale  each  co-vendor  sold  only  )m 
share  in  the  succession  of  the  common  ancestor, 
and  was  only  liable  to  the  extent  of  such  share 
in  the  action  en  garantie;  the  obligation  of  gua- 
rantee being  divisible  quo  ad  damnaUonem,  aod 
the  three  defendants  en  garantie  were  condemD- 
ed  to  indemnify  the  plaintiff  en  garantie  to  the 
extent  of  one  half  of  the  hypothecary  debt,  be 
ing  one-sixteenth  for  each  oefendant,  with  ooets 
of  the  principal  demand  and  costs  of  the  dft* 
mand  en  garantie  only  up  to  the  filine  of  tbe 
plea,  inasmuch  as  the  defendants  ofibredby  their 
pleas  to  allow  judgment  to  go  against  them^ 
naif  of  the  sum  mention«l  in  the  principtl 
action.  McCarthy  et  aL  v.  S4n4eal  St  SMcal 
V.  Bonneau  et  al,  11  L.  O.  R.  4l,  8.  C.  1860. 

142.  In  an  action  by  a  sub-tenant  for  damiges 
by  reason  of  the  place  not  being  wind  and  water 
tight — Held,  that  an  action  en  garantie  wwM 
lie  against  the  principal  lessor  by  the  tenaot, 
although  the  lease  between  them  contained  & 
clause  that  the  tenant  should  not  sublet  with- 
out the  consent  of  the  lessor,  and  the  tenant 
notwithstanding  had  sublet  without  such  con- 
sent, but  the  lessor  afterwards  received  fh)m 
him  the  extra  premium  of  insurance  caused  bj 
such  subletting,  the  sub-tenant  being  a  tavero 
keeper. .  Theberge  v.  Huntet  al,,  11  L.  C.  B. 
179,  C.  C.  1861. 

143.  A  municipality  has  no  right  of  action  en 
garantie  ajgainst  its  councillors  on  account  of 
malversation,  malice  or  bad  faith,  but  only  sq 
action  of  indemnity.  Leclerc  v.  The  Corporation 
of' the  Parish  of  at  Joachim  &  Valott  et  •i* 
7  L.  G,  J.  83,  S.  G. ;  199  M.  G. 

144.  A  registrar  gave  a  certificate  of  registra- 
tion in  his  office  of  an  obligation  to  the  eflect 
that  three  lots  in  another  registration  district 
were  hypothecated  for  the  amount  of  the  obliga^ 
tioU)  omitting  to  state  that  certain  lots  withio 
his  own  district  were  also  hypothecated  for  the 
same  debt,  and  the  purchaser  was  sued  for  the 
amount  of  such  hypothec — Held,  that  he  had 
an  action  en  garantie  against  the  registrar  to 
hold  him  harmless  by  reason  thereof,  and  to 
recover  costs  as  well  of  the  hypothecary  action 
as  of  the  action  en  garantie,  Dorion  v.  Rthertr 
son  et  al.  &  Robertson  et  al.  t.  Byland,  16  L  C 
R.  469,  S.  G.  1866. 

146.  To  an  action  hf  the  transflerse  of  * 
lease  arising  out  of  a  violation  of  the  lease  bjr 
the  lessee,  the  exception  of  ruaraatee  can  ht 
opposed  br  the  defendant,  and,  as  the  traosftr 
was  stipulated  to  be  without  any  gnanuBtee,  tht 
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trtD8fer«e  was  boand  in  law  in  the  sane  way  as 
Lie  auieuTi  were  bound,  Owkr  &  Moreau,  2 
L.  C.  J.  84,  Q.  B.  1866. 

146.  An  asBignee  to  an  insolyent  estate  can- 
DOt  be  sued  en  aaranHe  in  respect  of  a  matter  for 
which  the  inBolveDt  was  liable  to  guarantee  the 
pliiniiff  en  garantU,  Huichins  et  cU.  v,  Cohen  A 
Cohen,  15  L.  C.  J.  235,  S.  C.  1871. 

147.  Under  the  Municipal  Code  of  the  Pro- 
TiDoe  of  Quebeo  a  corporation  tliat  is  sued  for 
damaees  occasioned  by  the  bad  state  of  the 
roadslias  a  right  to  cafl  in  the  proprietor  whose 
property  boands  the  part  of  the  road  in  question 
as  guarantee^  Goupille  v.  The  Corporation  of 
the  ToHmkip  of  Chester  &  RaU€,  3  K.  L.  3,  C.  C. 
1671 ;  824  ei  seq.  M.  C. 

148.  A  signature  to  a  note  having  been  ob- 
tained from  an  old  woman  by  threats  that,  if  she 
did  not  sign  it,  her  son  would  be  arrested  for 
stealing  money — Held,  that  an  action  en  garcm- 
tie  would  lie  against  the  person  who  issued  the 
threats  to  protect  the  signer  from  a  judgment 
obtained  by  an  innocent  oonajfSflfethira  holder. 
MacfarUme  &  Dewey,  15  L.  C  J.  85,  Q.  B.  1871. 

149.  Action  of  damages  was  brousht  for  the 
nonperformance  of  a  contract  for  the  sale  of 
"certain  spars  and  timber,  to  be  delivered  free 
of  charge  to-morrow,  or  as  soon  as  they  can  be 
got  out  of  the  hands  of  the  guardian,  but  the 
parchaeers  not  bound  to  take  them  if  not  deli- 
rered  in  one  week,  unlebs  they  like."  No  deli- 
very having  been  made  within  the  time  specified, 
by  reason  of  the  guardian  in  possession  of  the 
spars  and  timber  insisting  on  retaining  it  in  con- 
frequence  of  a  writ  of  saisie  arrSt  issued  in  an 
action  against  the  ostensible  owner  of  the  spars 
aud  timber,  whose  marks  they  bore,  havioe  been 
served  on  him,  notwitLstanaine  it  was  relieved 
by  subsequent  proceedings  ana  might  have  le- 
gally been  given  up — Held,  that  an  action  en 
Sixrantie^  founded  on  the  former  right  of  action 
against  the  guardian  as  garant,  by  the  original 
contractors  for  damages  for  wrongful  detention 
of  the  spars  and  timber,  could  not|  under  thecir- 
camfitances,  ;  be  sustained,  aud  the  judgment 
awarding  damages  in  such  action  roust  be 
reTersed.  Maehxren  &  Murphy ^  9  M.  P.  C.  R. 
1,  P.  C.  1872. 

150.  Where  the  Bank  of  Montreal  had  through 
ite  manager  accepted  cheques  drawn  on  it  by  the 
City  Bans,  and  the  City  Bank  had  deposited  them 
in  the  Banque  Nationale,  receiving  consideration 
therefor,  and  the  cheques  on  presentation  were 
refused  and  protested-— JJe^,  that  the  Bank  of 
Montreal  could  not  repudiate  its  acceptance  thus 
made,  and  was  bouna  to  warrant  andf  protect  the 
City  Bank  from  all  loss  thereunder.  La  Banque 
yationaU  &  The  City  Bank  &  the  Bank  of 
Mmireal,  17  L.  C.  J.  197,  S.  C.  R.  1873;  172*7 
C.C. 

16L  Where  the  endorser  of  a  promissory  note 
was  med  for  an  amount  due  under  it — Held, 
that  he  was  entitled  to  a  dilatory  exception  to 
enable  him  to  call  in  the  maker  of  the  note  in 
|i»raQtee.  Beaubien  &,  Demers  et  a^,  5  R.  L. 
244,  C.  C.  1874. 

1&2.  The  publisher  of  a  public  journal  who  is 
^ned  Ibr  a  libellous  corredpondence  published 
theftiat.kaB  no  action  en  garanUe  against  the 
^'^itesCiaeh  correspondence.  Armstrong  & 
^^^titd^  5  B.  L.  217,  S.  C.  1873. 
^w»- Jbl  aotkm  €H  garantie  will  lie  against  a 


municipal  Corporation  by  the  purchaser  of  land 
sold  for  taxes  when  he  is  troubled  in  bis  pos^ea- 
sion  by  the  original  owner,  even  after  the  lapse 
of  two  years,  and  even  after  the  land  has  been 
transferred  to  another  who  has  himself  called  id 
the  purchaser.     Wurtele  et  al.  &  The  Corpora- 
iicn  of  Township  of  Grantham,  6  R.  L.  547,. 
Q.  B.  1874 ;  lOM  M.  C. 

154.  The  purchaser  of  land  sold  by  a  corpora- 
tion for  taxes  has,  even  after  the  lapse  of  two* 
years  from  the  time  of  sale,  an  actipn  en  garanr 
tie  against  the  corporation  which  sold  and  the- 
corporation  which  caused  it  to  be  sold,  for  errors 
ana  irregularites  of  their  respective  secretary- 
treasurers.  Bartley  &  Boon  &  Armstrong  Jk 
The  Corporation  of  the  County  of  Beauce  et  al., 
19  L.  C.  J.  10,  &  1  Q.  L.  R.  33,  8.  C.  R.  187*5 
1004  M.  C. 


XXIX.  En  Licitation,  8u  En  Part  age. 

155.  Plaintiff  brought  action  in  licitationr 
of  an  immoveable  property  held  par  tndivis  by 
the  parties^jBie2(^  that  an  action  en  licitatioit^ 
always  contained  a  demand  enpartage,  and  that- 
in  such  action  the  parties.  ;)]aintifl  and  defen 
dant,  are  in  the  same  relative  positions,  eacl» 
party  being  at  the  same  time  plaintiff  and  de- 
fendant. Boswell  V.  Lloyd  et  al,  12  L.  C.  R. 
447,  S.  C.  1862. 

156.  And  held,  also,  that  the  cause  of  action 
in  such  case  is  the  joint  ownership  par  indivis, 
and  not  the  alleged  indivisibility  of  the  property 
itself.    lb. 


^  XXXI.  En  Partage,  see  En  Licitation. 

157.  In  an  action  en  partage  d^hirMit€siX\  the 
co-heirs  must  be  parties  to  the  suit,  either  as 
plaintiffs  or  defendants.  Lacerdi^re  v.  Lover- 
dihre,  1  Rev.  de  Leg.  347,  K.  B.  I8I61 920  C.  C.  P. 

158.  Although  a  usufructuary  be  in  possession,, 
an  action  en  partage  will  lie  for  the  assignment 
of  the  portion  of  each  heir  of  the  property  which 
is  so  possessed.  Poulin  v.  Faiirdeau,  1  Rev. 
de  Leg.  505,  K.  B.  1821 ;  690  G.  C. 

XXXII.  En  Passation  de  Nouvel  Titre. 

159.  In  an  action  by  the  transferee  of  a  con- 
stituted rent  to  obtain  a  renewal  of  the  title,  the 
plaintiff  not  having  previously  demanded  such 
renewal — Held,  that  he  could  not  obtain  the  con- 
elusions  of  his  action,  and  munt  pay  oost8». 
Gu6nard  v.  Guay,  4  L.  C.  R.  27,  C.  C.  1853. 

XXXIIL  En  Paternity,  see  SEDUCTION. 

160.  The  mother  of  an  illegitimate  cbild» 
though  not  appointed  tutrix,  has  an  action 
agaiuBt  the  father  of  the  child  for  its  main- 
tenance. Bilodeau  v,  Tremblai/f  3  R.  L.  445 
S.  C.  R.  1871;  240 C.C. 

161.  But  held,  in  a  later  case,  that  in  such 
action  the  plaintiff  must  join  with  herself  a  tutor 
ad  hocy  or  he  herself  appointed  tutrix.  Giroux 
V.  mberi,  5  R.  L.  439,  S.  C.  1874. 

XXXIV.  En  Reddition  de  Compte. 

a 

162.  In  an  action  en  reddition  de  compte,  if 
the  defendant  does  not  render  his  account,  the 
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plaintiff  cannot  de  piano  obtain  judgment  for 
the  sum  he  detnandfi ;  he  must  prove  what  iH  due 
to  him  or  move  Cor  an  attachment.  Wtlaon  v. 
JicClure,  1  Bev.  de  Leg.  351,  K.  B.  1809 ;  553 
C  C.  P. 

163.  Where  the  rent  was  to  be  determined  by 
the  value  of  the  articles  manufactured  in  the 
premises  leased — Held,  that  the  lessor  could 
not  maintain  an  action  to  account.  Young  v. 
Jidkl^ohn,  1  Rev.  deL6g.  351,  R.  B.  1809. 

164.  in  aa  action  to  account  against  a  tutor, 
'  the  oath  of  the  defendant  as  to  cUpenaet  modiques 

is  a  sufficient  voucher.  BaciTie  v.  Bacine,  1 
Hev.  de  Ug.  351,  K.  B.  1810. 

165.  Where  various  sums  have  been  received 
t>7  a  defendant,  and  the  facts  are  such  that  the 
•creditor  may  sue  him  in  account,  still,  if  he  sees 
£t,  he  may  oring  his  action  for  mone^  had  and 
received,  tor  in  his  action  the  plaintiff  takes  the 

'^mus  probandi  on  himself,  ana  of  this  the  defen- 
dant cannot  conoplain.  LecUrc  v.  Boy,  1  Rev. 
de  Ug.  351,  K.  B.  1817. 

166.  All  joint  executors  who  have  acted  must, 
in  an  action  to  account  against  them,  be  made 
parties  to  the  suit.  Dame  v.  Chray,  1  Bev.  de 
Dg.  352,  E.  B.  1812. 

167.  In  an  action  to  account,  the  defendant 
must  not  file  an.  account  but  must  pl^sd  to  the 
action,  and  if  he  do  not,  the  plaintiff  on  motion 
•will  obtain  leave  to  proceed  exvarie,  Charron 
•V.  iMotU,  1  Rev.  de  L6g.  352,  £.  B.  1818. 

168.  Where  a  farm  is  leased,  and  the  rent 
is  to  be  half  of  the  annual  proceeds,  and  is 
to  be  paid  and  delivered  to  the  landlord,  an 
action  to  account  can  be  maintained  against 
the  tenant.  Bainbridge  v.  Demers,  1  Rev.  de 
l^eg.  352.  K.  B.  1819. 

169.  The  heir  at  law  can  maintain  an  action 
to  account  against  the  executor  of  the  will  of  a 
testator.  HkLean  v.  McCord,  1  Rev.  de  Leg. 
352,  K.  B.  1820 ;  918  C.  C. 

170.  The  Roman  Catholic  Bishop  has  no 
authority  to  compel  the  mar^uilliers  of  a  parish 
to  render  an  account  of  their  gestion  in  office ; 
but  an  action  to  account  can  be  maintained  for 
that  purpose  by  the  Fabrique.  The  Fabrique  de 
St  fean  Port  Joly  v.  Chouinard^  1  Rev.  deLeg. 
352,  K.  B.  1820. 

171.  When  between  co-partners  a  balance  has 
been  struck,  an  action  of  assumpsit  or  of  debt 
will  lie  for  the  amount,  but  if  no  balance  has 
been  struck  the  action  will  be  to  account. 
Rolnnaon  v.  BeifeMtein,  1  Rev.  de  L§g.  352| 
K.  B.  1821. 

172.  A  principal  may  sue  his  agent  to  account 
or  for  moneys  he  made  at  his  election.  Dubord 
V.  Boy,  1  Rev.  de  L6g  352,  K.  B.  1818 ;  1713 

€.  C. 

173.  A  stockholder  in  a  joint  stock  company 
may  bring  an  action  to  account  against  the  cor- 
poration, and  hereby  contest  the  validity  of  a 
^•law  made  by  a  board  of  its  directors.  Keys 
V.  The  Quebec  Fire  Assurance  CV>.,  8.  R.  425, 
K.  B.  1830. 

174.  In  an  actipn  to  account— ITeJd,  that  the 
defendant  may  be  compelled  to  render  an  ac- 
count either  by  pecuniary  condemnation  or  by 
contraintepar  corps.  Hayes  k  Davids  3  Rev.  de 
Ug.  245,  Q.  B.  1848 ;  2272  k  2273  G.  0. 

175.  In  an  action  to  account  against  a  curator 
to  aa  abaentee — HM,  that  such  action  would  lie 
at  the  inatance  of  any  of  the  cnditon,  he  beiqg 


the  mandatory  of  all  the  creditors,  and  that  in 
such  action  it  is  not  necessary  to  call  in  the 
absentee  by  advertisement,  but  that  service  on 
the  curator  was  sufficient  Murphy  v.  Knapp 
et  aL,  4  L.  C.  R.  14,  S.  C.  1853. 

176.  A  tutor  sued  in  an  action  to  account  may 
plead  that  he  has  rendered  an  account  before  the 
bringing  of  the  action,  renew  his  account  in 
court,  and  conclude  that  his  said  account  be 
declared  good  and  valid,  and  that  the  plaintiff 
be  condemned  in  costs.  TrudeUt  et  al.  v.  Boy, 
4  L.  C.  R.  222,  S.  C.  1853. 

177.  But  in  another  action  to  account — HeU 
not  competent  for  the  defendant  to  plead  that  he 
had  acknowledged  himself  bound  to  render  an 
account,  and  that,  further,  he  had  rendered  an 
account  by  which  he  acknowledged  to  owe  a 
certain  balance  for  which  he  confessed  jnd^ 
ment  Aubin  v.  BUlois,  4  L.  C.  R.  225,  S.  C. 
1854. 

178.  Held,  also,  that  during  the  pendency  of 
the  action  the  defendant  could  not  be  ordered  to 
pay  the  balance  acknowledged  by  hiqi  to  be  due 
to  the  plaintiff.    lb. 

179.  Where,  in  an  action  to  account  brought 
by  the  plaintiff  as  curator  to  a  vacant  succession 
against  the  defendant  as  being  in  possession  of 
the  estate,  the  defendant  pleaded  that  the  de- 
ceased died  in  one  of  the  United  States,  and  that 
her  estate  devolved  upon  her  heirs,  there  being 
no  vacant  succession  in  this  country,  and  that 
the  plaintiff  was  named  curator  without  notice 
on  petition  of  a  party  not  a  relative  or  creditor 
of  tne  deceased  or  interested  in  her  estate,  and 
on  the  advice  of  parties  not  related,  nor  creditors, 
nor  interested  in  the  estate,  and  without  any  ne- 
cessity being  shown  for  such  appointment — Held 
that  the  defendant  had  no  right  or  interest  to 
contest  the  quality  of  the  curator  on  such 
srounds,  and  that  the  plea  must  tlierefore  be 
dismissed.  Sexton  v.  Boston,  6  L.  C.  R.  180, 
S.  C. 1856. 

180.  In  an  action  to  account  against  the  se- 
cretary-treasurer of  the  School  Commissioners 
of  Ghambly,  where  the  defendant  pleaded  that 
he  had  already  rendered  his  account  and  received 
a  final  discharge — Held,  that  the  proper  re- 
course was  by  an  action  en  reformation  de 
eon^te-  The  School  Commissioners  ofChambly 
V.  Hickey,  1  L.  C.  J.  189,  S.  C  1857. 

181 .  And  in  another  similar  action — Held,  on 

Slea  of  the  defendant  that  he  had  already  ren- 
ered  his  account  and  received  his  discnai]ge, 
that  the  action  would  not  lie  with  all^ation 
of  fraud  in  the  first  account  The  School  Com- 
missioners of  the  Municipality  of  St.  Michel  de 
VaudreuU  v.  BasHen,  4  L.  C.  J.  123,  S.  G.  1859. 

182.  Action  to  account  was  brought  against 
the  secretary-treasurer  of  a  municipality,  and 
on  his  refusal  to  do  so  judgment  was  rendered 
ordering  him  to  pay  the  amount  established  by 
proof  to  be  due,  with  interest  at  the  rate  of 
twelve  per  cent,  and  subject  on  his  failure  to 
eontrainte  par  corps.  The  Corporation  of  the 
OouiUy  ofChambly  v.  Loupret,iL.  C.  J.  126, 
S.  C.  185?;167M.  C. 

183.  In  another  case  where  the  defendant 

f leaded  that  he  had  already  accounted  and 
led  with  his  pleas  copies  of  two  aooouats 
alleged  to  have  oeen  previously  rendered,  and 
the  issues  were  so  joined— ITetd,  that  the  phuatiff 
could  not  file  dibais  dc  ampte  antil  tM  * 
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fibonld  be  decided,  and  that  the  tUbcUs  de  compte 
filed  by  the  plaintiff  would  be  rejected  by  motion 
on  the  part  of  the  defendant  to  that  effect. 
Cummings  v.  Tiwhr,  4  L.  C.  J.  304,  S.  C  1854. 

184.  Andy  held,  on  a  subsequent  hearing  before 
three  judges  of  the  same  case,  that,  where  an 
i^ent  has  rendered  account  of  his  adminstra- 
tion  to  his  principal,  and  such  account  has 
been  duly  received  by  the  principal  without 
any  objection  being  maide  to  it,  that  an  action  en 
rtddition  would  not  lie.    lb.  1856. 

185.  An  action  en  reddition  de  compte  is  not 
ousoeptible  of  trial  by  jury.  Mann  et  aL  v. 
Lambe,  5  L.  C.  J.  330,  S.  C.  1861 ;  348  C.  C.  P. 

186.  Where  miction  was  brought  against  one 
of  three  executors  to  an  estate  for  a  specific 
sum  of  money — ife^cl,  confirming  S.  C,  that  the 
proper  course  was  by  an  action  to  account 
against  all  the  executors,  and  the  action  was 
consequently  dismissed.  McPkeev.  Woodhridge^ 
11  L.  r  T.  ioo,  &  1  L.  C.  L.  J.  86,  Q.  B.  1866; 
318  C.  C. 

187.  The  defendant  holding  a  power  of 
attorney  had  collected  and  not  paid  over  a 
dividend  awarded  plaintiff  by  a  court  of  bank- 
Tuptcy— dEfeZ{2,  that  the  plaintiff's  recourse  was 
not  confined  to  an  action  to  account,  but  that 
they  may  sue  for  the  specific  sum  awarded  by 
eoch  court  FMUips  et  al.  v.  Joseph,  15  L.  C  J. 
335,  S.  C.  1871,  A  19  L.  C.  J.  162,  Q.  B.  1875. 

2LXXVI.  En  RtivTiGBANDs,  set  Petitory. 

188.  Judgment  en  r6int6grande  and  of  damages 
may  be  asKed  and  awaraed  by  one  and  the 
eame  action.  Cot4  v.  Riome^  1  Rev.  de  L6ff .  506, 
K.  B.  1818.  ^ 

189.  In  order  to  bring  an  action  en  rHnUgrande 
the  plaintiff  must  have  had  possession  for  a 
year  and  a  day,  especially  if  his  possession 
results  from  a  voie  de  fait  Samson  v.  Bolduc^ 
3  Rev.de  Lee.  361,  K.  B.  1848. 

190.  The  plaintiff  sued  the  defendant  by  action 
enriinUgrcmde  to  recover  possession  of  a  lot  of 
land  from  which,  as  he  alleged,  he  had  been 
forcibly  ejected  by  the  defendant  and  for 
damages — Held,  that  an  allegation  of  posses- 
sion by  the  plaintiff'  was  sufilcient  to  maintain 
euch  action  without  alleging  an  annual  posses- 
won.  Stuart  V.  Langky  et  al,  1  L.  C  R.  338, 
S.C.1851. 

191.  In  an  action  en  rHnUgrande  by  the 
plaintiff  to  be  reinstated  in  a  piece  of  land  and 
mill  privilege  acquired  by  him  some  eighteen 
years  previous  for  the  purpose  of  preventing  any 
one  else  from  uaiog  the  miU  site,  but  it  was  never 
separated  from  the  land  to  which  it  belonged  at 
the  time  of  purchase,  and  the  vendor,  claiming 
poflseseion,  disposed  of  it  anew  to  the  defendant, 
which  eave  nse  to  the  action— iTe^ei,  that  as 
the  land  had  beea  marked  off  from  the  other  to 
which  it  had  belonced  by  marks  on  trees,  and  as 
It  had  never  paaaed  out  of  the  poeseaaion  of  the 
plaintifL  that  the  defeodant  must  be  condemned 
to  abaodon  it,  and  to  pay  nominal  damages  and 
<^    ^fcpm  v.iJoy*(om  4  L.C.  J.  6S,S.C.R. 

192.  Id  a»  Mtion  en  rHnt^grande  where 
<^amage8  are  detnioded,  the  notice  of  one  month 
required  by  23  C.  C.  P.  is  not  necesaary .    Doyan 


V.  The  Corporation  of  the  Parish  of  St,  Joseoh. 
17  L  C,  J.193,  Q.  B.1873.  ^  * 

193.  And  held,  also,  that  in  an  action  of  this  ' 
kind,  where  the  conclusions  contain  all  that  is 
necessary  for  an  action  en  complainte,  the  action 
must  be  maintained.     lb. 

XXXVII.  EkRemere. 

194.  An  action  en  rimiri  must  be  returned 
into  court  before  the  expiration  of  the  stipulated 
delay,  and  not  merely  served  within  that  time, 
and  must  be  accompanied  with  offres  r^eUes. 
Walker  et  vir  v.  Shepherd,  19  L.  C.  J.  103 
S.  R. ;  1650  C.  C, 

XXXVIIL  Ek  Repetition,   see  Condiotio 

Inoebiti 

195.  Where  money  has  been  paid  through 
error  de  droit,  such  as  where  a  party  has 
voluntarily  paid  a  tax  imposed  by  a  bye-law  of 
a  municipal  corporation  which  has  been  since 
set  aside,  he  has  a  right  to  an  action  for  the 
recovery  of  the  money  paid.  Lm-ohon  &  The 
Mayor,  Ac,  of  Montreal,  2  L.  C.  R.  80,  O.  B.  • 
1047  et  seq.  C.  C.  >  ^        > 

196.  In  an  action  by  a  transferee  to  recover 

back  usurious  interest  under  the  old  law Held, 

reversing  court  below,  that  notwithstanding  the 
money  had  been  paid  by  only  one  of  the  assi- 
gnors and  his  wife,  the  assignee  or  transferee 
could  legally  claim  under  an  assignment  from 
the  whole  family,  the  others  having  no  interest 
in  the  transaction.  Kierskowski  &  Dorian,  14 
L.  C.  J.  29,  P.  C,  2  L.  C.  L.  J.  69.  Q.  B,  1866. 

197.  An  action  en  r^itition  will  not  lie  to 
recover  moneys  paid  as  custom  dues  under  the 
appraisement  of  the  collector  of  customs. 
Rooney  v.  Lewis,  14  L.  C.  J.  155,  S.  C.  B.  1870. 

198.  In  an  action  en  ripitiUon  by  a  wife 
separate  as  to  property  by  marriage  contract,  in 
consequence  of  the  nullity  of  her  certificate 
interest  will  not  be  granted  her  when  the  debtor 
ofthemon^  reclaimed  is  in  good  faith.  Brunette 
etvir.  V.  Bucklat^  3  R.  L.695,  S.  C.  R.  1872: 
1047  &  1051  c.  a  ' 

199.  Travellers  who  have  paid  to  a  hotel- 
keeper  extravagant  amounts  for  liquor  drunk 
may   have  an  action  for  the  recovery  of  the 
amount.    Lachapelle  v.  Renaud,  6  R.  L.  217 
Mag.  Ct.  1873 ;  3g  Q.  L.  A.     . 

ZXXIX.  Ek  Rescissioit. 

200.  An  action  en  restitution  and  en  rescission 
may  be  maintained  in  the  case  of  an  exchange 
of  real  property.  Laferrih'e  v.  Thibaudeau.  1 
Rev.  deUg.  506,  K.B.  1821. 

201.  Where  the  rescission  of  certain  deeds  set 
up  in  an  opposition  was  demanded— ^eU,  that 
such  demand  could  not  be  granted  unless  ail 
the  parties  to  the  deeds  were  joined  in  the  pro- 
ceeding;  and  in  such  case  recourse  should  be  had  • 
to  revocatonr  action  or  action    en  reseiesion. 

¥^^^.l'  ^^9nier  &  Mignier,  2  L.  C.  R.  261, 
o.  v/'  1862. 

202.  An  action  to  rescind  a  lease  cannot  be 
brought  by  a  surety  of  a  tenant,  an  absentee,  oa 
account  of  the  premises  being  out  of  repair, 
either  in  his  own  name  or  in  the  name  ofthe 
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tenant,    (y Donahue  t\  Monon,  1  L.  C.L.  J.  92, 
S.  C.  1866. 

203.  Where  a  creditor  transfers  his  claim, 
the  action  in  rescission  follows  the  claim,  aniess 
otherwise  reserved  bj  the  creditor.  Birard  v. 
BarretU  et  ux»,  &  Lambert  A  Salvos,  5  R.  L.  703, 
S.  C.  1874 ;  1674  C.  C. 

204.  In  an  action  in  rescission  of  a  deed  of 
sale  on  account  of  being  disturbed  in  possession, 
all  the  parties  must  be  brought  into  the  case. 
Molleur  &  D^adan  et  vtr.,  6  fi.  L.  106, 8.  C. 

XLI.  En  Retrait  FfioDAL. 

206.  In  an  action  based  on  the  ri^ht  of  retrait 
fiodal — Htldf  that  such  action  instituted  before 
the  passing  of  the  statutes  abolishing  feudal  and 
seigniorial  rights  could  not  be  fleeted  by  anj- 
thine  contained  in  those  statutes.  Harv>ood  et 
ux.  &  WhiUock  et  al,  6  L.  G.  J.  269,  Q.  B..  A 
12  L.  C.  R.  294, 1862 ;  C.  S.  L.  G.  cap.  41. 

XLn.  En  Rstbait  Lionager.* 

206.  In  an  action  en  retrait  lignager  on  an 
exception  by  the  defendant — Held,  that  the 
omission  to  state  in  the  plaintifPs  return,  certi- 
fying the  service  of  the  writ  of  summon  and 
the  offrea  therein  mentioned,  the  residence  or 
domicile  of  the  bailiff,  or  the  domicile,  names, 
etc.,  of  the  person  who  accompani^  him  as  his 
recora,  is  fatal  to  the  plaintiff's  demand,  and 
such  omissioD  may  be  pleaded  in  such  action 
aufonds  and  not  merely  by  prelim ioary  excep- 
tion. DaTisereau  v,  Collette,  6  L.  0.  J.  fl,  Q.  B. 
1847 ;  78  &  79  C.  C-  P. 

XLIII.  Ev  Retrait  Suocesboral. 

207.  The  action  en  retrait sticcessoral  does  not 
exist  where  the  transfer  has  for  its  object  a  fixed, 
and    determinate    share    m    an     immoveable. 
Leclerc  et  al  v.  Beaudry  et  aL,  10  L.  C.  J.  20, 
8.0.1866;  710  G.  C. 

XLIY.  £n  SiPARATioN  DE  BiENS,  $ee  MAR- 
RIAGE. 

208.  A  wife  in  case  of  her  husband's  insol- 
vency, cannot  sue  by  her  tutor  for  what  she 
brought  in  marriage.  Her  remedy  is  an  action 
en  separation  de  hiens  in  her  own  name.  Melvin 
V.  Ireland,  1  Rev.  de  Leg.  350,  K.  B.  1820;  1311 
C.C. 

209.  Held,  in  appeal,  reversing  the  judgment 
of  the  court  below,  tnat  there  was  error  in  taking 
the  interrogatories  sur  fails  et  articles  served  on 
the  husband,  pro  confessts,  the  aveu  or  consent 
being  inadmissible  in  such  case,  MaUniey  k 
Quinn,  10  L.  0.  R.  464,  Q.  B.  1860;  1311  (5.  C. 

210-  Action  bv  a  wife  for  separation  of  pro- 
perty from  her  husband — Heldy  on  appeal  had 
^  from  a  judgment  dismissing  a  contestation  by  a 
creditor  of  the  husband,  that  he  could  only  in- 
tervene for  the  preservation  of  his  rights. 
Marchand  &  Lamirande,  10  L.  C.  R.  375,  6.  B.: 
1316  C.  C. 


•  Sttcb  action  is  al)0ll8hed  by  C.  S.  L.  C.  cap.  68.— Ed. 


XLV.  En  SipABATioN  db  Corps. 

211.  In  ^neral  nothing  less  than  frequent 
danger  to  life  and  limb  will  support  an  actioD 
ensiparation  de  corps;  yet  any  peculiar  circum- 
stances, such  as  disparity  of  age,  or  the  general 
conduct  of  the  husband,  such  as  violence,  ill 
treatment,  contempt,  hatred  or  neglect,  though 
danger  to  life  or  limb  cannot  be  inferred,  is,  ift 
an  amavated  form,  sufficient.  Chalon  v.  Tra- 
han.  1  Rev. de  L6g.  607,  K.  B.  1820 ,•  186  ei  seq. 
C  G. 

212.  A  general  allegation  of  ill-treatment  wilt 
not  support  an  action  en  separation  de  corps,  aod 
the  facts  on  which  the  demand  is  founded 
must  be  set  forth  especially  as  to  time,  place 
and  circumstances.  Boulanger  v.  Wheat,  I  Eev. 
de  L6g.  608,  K.  B.  1821. 

213.  A  confirmed  habit  of  intoxication  ie  s 
menace  of  neglect  and  its  consequence,  and 
as  such  a  legal  cause  of  s^aration  de  corps. 
Craven  v.  Craven,  I  Rev.  de  L6g.  608,  K.  B. 
1821. 

214.  Long  absence  of  the  husband  is  not  a 
cause  of  separation  de  corps,  but  is  a  sufiScieot 
cause  for  a  separation  ae  biens.  Grmvel  v. 
Oirard,  1  Rev.  de  lAg.  608,  K.  B.  1821. 

216.  Where  in  an  action  by  the  wife  for 
separation  from  bed  and  board  the  plaintif 
desisted  from  her  demand  with  resaotl  to  the 
separation  of  person,  but  adhered  to  her  demand 
for  separation  of  property— jBcW,  that  her 
demand  was  good,  andT  separation  of  property 
was  ordered.  Dudevoir  v.  Turcot,  8  L-  C.  J. 
163,  S.  C.  1866. 

216.  In  an  action  en  separation  de  corps  et  de 
biens,  the  proof  being  only  sufficient  to  establish 
mere  incompatibility  of  temper— JJe2(2,  con- 
firming the  judgment  of  the  court  below,  that 
the  action  must  be  dismissed.  Targeon  t. 
Turgeon,  1  L.  C.  L.  J,  109,  a  C.  R.  1866. 

217.  And  where  the  action  was  for  separation 
from  bed  and  board  on  the  ground  of  the 
adultery  of  the  husband  in  the  common  house- 
hold of  himself  and  wife — Held,  that  the 
admissions  of  her  husband  made  by  him  to 
third  parties,  or  resulting  from  his  default  to 
answer  interrogatories  on  fails  et  articles,  would 
be  considered  by  the  court,  where  the  court  was 
of  opinion  they  did  not  arise  from  collusion 
between  plaintiff  and  defendant.  Stta-ke  ▼. 
Massey,  17  L.  C.  J.  242.  S.  C.  1873:  186  C.  C. 
&  976  C.C.  P. 

XLVI.  Evocation  op. 

218.  Evocation  will  not  be  allowed  in  an  actjon 
for  a  life  rent  brought  in  the  Commissioner? 
court,  Dalpe  v.  Brodeur  ei  ux.,  9  L.  C.  R.  56, 
S.  C;  1198C.  C.  P. 

XLVII.  For  Alimentary  Allowance. 

219.  Where  in  an  action  for  separation  from 
bed  and  board  an  order  for  alimentary  allow- 
ance was  granted  to  the  wife  during  the  pen- 
dency of  the  suit,  and  the  parties  came  together 
again,  and  again  separated— ^^M,  that  an 
action  by  the  wife  for  the  allowance  was  bad 
without  proof  of  cause  for  the  second  separation. 
Eeid  v.  liobinson  &  Robinson,  9  L.  C.  J.  102. 
S.C.  1864;  202  C.C. 
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L.  Fob  Down^  see  DOWER. 

220.  Action  wa0  brought  against  a  third 
holder  of  immoveable  properW  by  children  for 
their  cnstomary  dower — Mela,  that  the  action 
CDQld  not  be  dismiBsed  simply  because  the 
plainti£fo  had  omitted  to  state  in  their  declaration 
that  in  the  snccessioD  of  their  fi&ther  there  was 
no  property  of  sufficient  value  to  satisfy  their 
right  of  dower.  Lepage  et  al,  v.  Chartier,  1 1 
L.  C.  J.  29,  S.  C.  1866. 

221.  And  held,  al60>  that  in  order  to  attack 
such  declaration  it  was  necessary  to  proceed  by 
prem ptory  exception i  and  show  that  the  father 
Dad  left  in  his  succession  sufficient  property  for 
that  pnrpoee.    lb. 


performance,  or  he  may  disaffirm  it,  and  sue  for 
money  had  anil  rtK^eiVe^i.  Bnineli  v.  Lee,  I 
Rev.  de  Leg.  :^46,  K.  B.  lHi2,  &  Dnmas  v. 
Patonelle,  1  Rev.  de  Leg.  353,  K.  B.  181H. 

228.  A »  action  for  money  pfiid  and  advaDced 
to  a  minor  must  be  instituted  against  his  tutor. 
Mariinuccio  v.  Jaconelli,  1  Rev.  de  L6a.  349, 
E.  B. 1818. 

LXL  For  Services  betweev  Relations. 


LL  For  False  Imprisonment. 


229.  The  defendant  and  her  husband  de^ 
ceased,  uncle  and  aunt  of  the  plaintiff,  had  one 
daujEhter  who  married  contrary  to  their  wishes, 
and  they  thereupon  transferred  their  affections 
to  their  two  nephews.  The  uncle  died,  recom- 
mending his  nepliews  to  the  care  of  his  wife. 
Oneof  tne  nephews  remained  a  considerable  time 
with  her,  but  some  mic>undertanding  having 
occurred,  he  now  brought  a  heavy  claim  fbr 
wages,  and  for  the  produce  of  a  certain  farm. 
The  defendant  pleaded  that  she  had  brought 
him  up  as  her  cnild,  and  had  more  than  repaid 
rwfoTi^bytiie  second  8^^^  kindness.    She  also  plea»led  prescrip- 

tion of  one  year,  which  latter  plea  was  main- 
tained, and  judgment  for  $180  and  costs  ren« 
dered.  Beaudry  v.  Brouillei,  3  L.  C.  L.  J.  19, 
S.  C.  1867  i  2261  &  2262  G.  G. 


222.  An  action  against  a  justice  of  the  peace 
for  fk\ne  imprisonment  must,  under  14  and  15 
Vic.  cap.  54,  Ite  commenced  within  six  months 
after  the  act  complained  of,  and  notice  of  such 
action  a         ^  \ 

Btatate  ih  ni»t  a  commencement  of  the  action. 
Latme  v.  Gregoire,  9  L.  C.  R.  255,  8.  G.  1859 ; 
C.  S.  U  C.  cap.  101,  f»ecs.  1  &  7 ;  22  0.  G.  P. 

223.  There  is  no  action  for  false  imprison- 
meDt,  nn«ier  a  conviction  which  is  valid  on  it> 
face,  while  Puch  conviction  is  in  full  force  and 
vigor  and  ha«  not  been  annulled  by  the  courts. 
Buard  V.  Ihtnn,  3  R.  L.  28,  S.  G.  1871. 

Llll.  For  Goods  Sold. 

224.  An  action  for  goods  ^old  and  delivere<l 
cannot  be  maintaine<l  if  a  note  payable  to  order 
hsTe  been  taken  for  the  amount  and  is  not  pro- 
"loced.  Caegrain  v.  Fay,  1  Rev.  de  Leg.  347, 
K.B.  1814. 

LV.  For  Malicious  Arrest,  see  GAPIAS» 
GsotNDs  or. 

225.  In  an  action  for  malicious  arrest  in  a  < 
criminal  prosecution,  the  absence  of  any  allega- 
tion tliat  the  arrest  was  made  without  probable 
cause  is  a  fatal  defect  in  the  declaration.     Tuft 
▼.  Irvin,  5  L.  G.  J.  340,  S.  G.  1861. 

LTI.  Form  of,  see  COURTS,  Powers  of. 

226.  Where  the  plaintiff  had  advanced  a 
knndred  dollars,  in  consideration  of  a  transfer 
to  be  made  to  him  by  the  defendant,  and  the 
s^greemefit  was  never  carried  out,  and  the  plain- 
t'ff  brought  action  simply  for  the  recovery  of 
the  arooQot  advanced — Htld,  on  the  defendant's 
demurrer  that  the  action  should  be  one  of 
<lamage0,  that  the  action  was  properly  brought, 
and  the  demurrer  was  dismissed.  Bougie  v. 
i^duc,  5  R.  L.  548,  S.  G.  1874. 

LVH  Fob  Hoset  Advaxced,  ^^e  Assumpsit. 

227.  If  R  minor  contract  to  do  a  thing,  and 
f'^vt  aiooey  in  advance  for  it,  and  does  not  do 
it.  he  lAo  h$B  paid  may  either  afBrm  the  con- 
tract aad  iulitiite  AD  action  of  damages  for  non- 


LXir.  For  Slander,  9M  LIBEL  A  SLANDER. 

230.  Id  an  action  for  slander  every  fact  which 
rebuts  the  inference  of  malice  may  be  proved 
by  the  defendant  upon  the  defense  en  fait.  Du- 
pont  V.  St.  Pierre,  2  Rev,  ae  Leg.  334,  K.  B. 
IH19. 

231.  In  an  action  d'injures  verbales  it  is  suffi- 
cient if  the  substance  of  the  words  laid  be 
proved.  Hosser  v.  Arnold,  1  Rev.  de  Leg.  503, 
K.  B.  1819. 

2.32.  An  action  for  slander  will  lie  where  a  per- 
5ton  calls  another  a  thief,  even  though  the  state- 
ment be  true.  Petrin  v.  Larochelle,  i  R.  L  286, 
C.  G.  1872. 

LXIII.  For  Tithes,  see  TITHES. 

2.33.  The  action  for  tithes  is  a  mixed  action, 
and  the  GommiMsioners'  Gourt  has  no  jurisdic- 
tion ill  such  cane.  Roy  v.  Bergeron,  2  R.  L.  532, 
G.  G.  1867j  1188G.  G.  P. 

LXIV.  For  Trespass,  see  TRESPASS. 

234.  In  an  action  for  trespass  by  making  and 
opening  a  road  on  the  plaintiff's  farm,  where  the 
defendant  pleaded  that  he  did  so  by  order  of  the 
road  surveyor,  and  was  entitled  to  a  month's 
notice,  the  plea  was  dismissed.  Esinhari  & 
McQuillan,  6  L.  G.  R.  456,  Q.  B.  1855,  reversing 
S.  G. 

235.  The  remedy  for  acts  of  trespass  on  real 
estate  by  a  person  not  pretending  to  have  any 
right  of  any  kind  to  the  property  trespassed  on 
is  a  personal  and  not  a  real  action.     Bourget  v. 
Monn,  1  Q.  L.  R.  191,  S.  G.  1875. 

LXV.  Hypothecary. 

236.  In  a  hypothecary  action  a  tutor  may  file 
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a  plea  of  deguerpis$emeni,  but  it  must  be  found-  ■  the  amount  doe  by  tbe  puTDhaBer,  and  that  the 
ed  on  tm  avis  de  vitrenU.  Taeh^v,  Levasseur,  defeodani  conk!  odIt  dednet  the  amoUDt  of 
3  Rev.  de  lAg,  38,  K.  fi.  1812.  1  roooer  actuallj  received  from   his  auUur,  the 

237.  In  a  hypothecary    action  the  plaintiff;  rarcbaser.    Katkam  k  Dtpm^  12  L.  C  B.  85, 
muFt  prove  a  mortgage  debt,  and  that  the  land '  Q.  B.  1861. 
mortgaged  for  the  eecuritj  of  that  debt  ie  in  poe*  I     245.  In  order  to  suttatn  a  hypothecary  action, 


«eMion  of  the  defendant. '  Beaulieu  v.  Sirohf  1 '  the  debt  mC  np  by  the  plaintiff  ronst  be  due  and 
Bev.  de  Ug.  380,  K.  B.  1817.  '  exigible.    Aylwin  r.  Judakj  7  L.  G.  R.  128, 8.  C 

238.  A  widow  for  a  debt  due  to  her  by  the  1 1857,  A  9  L.  €.  J.  179,  A  14  L.  C  B.  421,  Q.  B. 
•community  cannot  support  an  action  a^netil864. 

the  dUenUuT  of  her  hueband*a  ^opret  without  i     246.  And  kM,  abo,  that  m  older  to  sustain 
proving  that  the  communitv  cannot  satisfy  her  such  an  action  by  a  transferee  the  debtor  most 
demand.    Haiuierman  r.  OoMgrain^  1  Rev.  de '  have  had  notice  of  the  transfer.     lb;  1571  et 
'l>g.  380,  K.  B.  1817.  ;  seq.  C.  C.  A  Q.  35  Vie.  cap.  6,  sees.  3,  4  A  5. 

&9.  Where  the  proprietor  of  an  immoveable  |  247.  Hypothecary  action  brought  by  plaintiff 
granted  a  mortgage  upon  it  by  the  name  of  Jean  against  defendant,  as  the  holder  of  an  immov»- 
Olivier  Danis  in  favor  of  the  plaintiff,  and  after- 1  able,  hypothecated  by  a  third  party  for  a  dei)t 
wurds  by  the  nameof  Joseph  Olivier  Danis  sold  j  due  by  him  to  the  firm  of  which  plaintiff  wm 
it  to  the  defendant,  and  plaintiff  brought  action  '  a  member,  the  partnership  having  been  di»- 
in  declaration  of  his  hvpotbec,  setting  up  the  \  solved,  and  plaintiff  having  become  proprietor 
f^aud,  Ac — Hddy  that  the  defendant  .having  act-  i  of  all  the  debts  due  to  the  partnershipp-^eU) 
•«d  entirely  in  good  faith  and  in  ignorance  of  the  |  that  the  sole  effect  of  a  hypothecary  action  was 
fhiud,  could  not  be  made  to  suffer  thereby,  and  ,  to  have  the  defendant,  holder  of  the  immoveable, 
■the  action  was  dismissed.  Lafleur  A  Donegcmi,  i  hypothecated,  condemned  to  abandon  it,  and 
7  L.  C.  J.  102,  Q.  B.  1849.  |  that  the  creditor  had    no   personal    recourse 

240.  In  an  hypothecary  action  against  a  third  i  against  the  holder  in  default  of  his  abandoning 
.holder — Held,  that  be  might  validly  plead  the  j  the  immoveable.    Renaudw.  ProHlx,\0  L.C.B- 
•exception  of  discussion,  notwithstanding    the  !  476,  S.  C.  1866 ;  2065  A  2075  C  C. 
:mortffage  sued  on  was  h  special  mortgage,  but  I     248.  And  il»e2d^  also,  that  the  conclusions  of  the 

that  he  had  no  right  to  claim  to  hold  the  proper  .  action,  praying  that  the  holder  be  ooodemned  to 
'ty  until  his  improvements  and  ameliorations  nad  ;  pay  the  amount  of  the  mortgage  asain^t  the  said 

'been  paid  for.  Price  v.  Kelson  k  MacKay,  2  L. :  immoveable,  unless  he  prefer  to  abandon  it,  are 
''C.  R.  455, 8.  C.  1851 ;  2066  C.  C.  |  illegal.    lb.,  2061  C.  C. 

241.  The  dilaUsemeni  in  a  hypothecarv  ac- 1  249.  And  that  in  the  above  case,  the  trans* 
Hion  may  be  made  at  the  office  of  the  Protliono- '  fer  of  the  assets  of  the  partnership  to  the  plain- 
>tar|r,an<i  notice  thereof  nef*d  not  be  given  to  the  i  tiff  ought  to  have  been   intimated  to  the   tbini 

plaintiff.  Greavei  k  Macfarlanej  3  L.  C.  R.  426,  >  party  who  had  given  the  mortgage.  And  aleo 
•Q.  B.  1853.  I  that  it  was  necessary  to  prove  that  at  the  time 

'242.  In  a  hypothecarv  action — Held,  that  the  |  of  passing  the  act  or  deal  which  created  the 


•<lefendant  could  not  claim  to  be  paid  for  his 
improvements  before  being  compelled  to  aban- 
don the  property,  and  the  only  thing  he  could 

«4ieroand  was  security  that  the  immoveable  would 
be  sold  for  a  sufficient  amount  to  reimburse  him. 
Withall  V.  Ellis,  4  L.  C.  R.  358,  S.  C.   1854 ; 

:2072C.  C. 

243.  In  a  hypothecary  action  judgment  was 
rendered,  condemning  the  defendant  as  pro- 
prietor and  holder  of  the  land  to  pay  the 
plaintiff's  claim,  unless  be  preferred  to  alxindon 
and  deliver  up  the  land  to  be  sold  within  fifteen 
days  from  the  signification  of  the  judgment,  and 
in  default  thereof  after  said  delay  he  was  con- 
demned purely  and  simply  to  pay  the  debt. 
The  judgment  was  signined  on  tne  fifteenth  of 
March,  and  a  dilaissement  made  on  the  18th 
May  de  piano  and  without  leave  of  the  court. 
A  motion  made  to  reject  the  dilaissement  was 
dismissed,  and  execution  issued  against  the 
defendant's  moveables,  as  being  the  personal 
debtor  of  the  plaintiff—iTeM,  confirming  court 
below,  that  an  opposition  to  such  sale  on  the 
ground  that  the  aHaissement  was  duly  made 
must  be  maintained  and  main  lev4eof\h%  seizure 
granted.    BHanger  v.  Durocher,  9  L.  C.  R.  430, 

•Q.B.  1859. 

244.  Where  hypothecary  action  was  brought 
by  the  vendor  against  the  transferee  of  the  land 
flold  for  the  amount  of  his  hailleur  de  fonds 
claim — Held,  that  the  defendant  could  not 
invoke  a  judgment  rendered  some  years  pre* 
"viouslyat  the  suit  of  the  plaintiff  as  settling 


mortgage,  the  party  who  gave  the  mortgage 
was  really  proprietor  of  the  immoveable,  and 
that  the  holder  derived  his  title  from  such  pro- 
prietor,   lb.,  A  2  L.  C.  L.  J.  126,  Q.  B. ;  1571 

250.  A  hypothecary  action,  which  ooncludee 
by  askine  that  the  defendant  be  condemned  to 
pay  the  claim  or  abandon  the  property^  is  suffi- 
cient. Homier  v.  Lemoine,  14  L.  C.  J .  58,  S.  C- 
1869;  2061  C.  C. 

251.  There  is  no  hypothecary  action  where 
the  transfer  has  not  been  served  on  the  original 
debtor.  Pacaud  v.  Provencher,  3  R.  L.  454, 
S.  C.  R.  1871  ;  1571  C.  C.  A  Q.  35  Vic.  cap.  6, 
sees.  3,  4  A  5,  A  Q.  38  Vic.  cap.  6,  sec.  6. 

252.  Where,  in  a  hypothecary  action  for  $200, 
the  ri^ht  to  which  had  been  transferred  to  the 
plaintiff  without  signification  to  the  debtor,  and 
the  only  plea  was  that  defendant  did  not  hoJd  as 
proprietor  but  simply  as  occupant — Held,  thai 
the  question  of  signification  did  not  arise  at  all. 
Gibeau  v.  DupuM,  18  L.  C  J.  101,  &  C.  A  S. 
C.  R.  1873  J  ft71  C.  C. 

253.  Heldt  reversing  the  judgment  of  the  court 
below,  that  an  action  for  less  wan  $100i  asking 
that  tne  defendant,  who  is  only  held  hypothe- 
carily,  be  condemned  to  pay  the  amount,  unless 
he  prefers  to  abandon  tbe  l>Npe^>  i^  ^  ^JV^ 
thecary  action  under  2061  C.  C.  Rodier  t. 
ir^5€r^,  16  L.  C.  J.  41,  S.  C.  R.  1874,  A  15  L.  C 
J.  269,  S*  C. 

254.  Where  the  purchaser  of  an  immoveable 
gave  a  mortgage  for  a  portion  of  the  purchase 
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nooey  and  afterwards  re-sold  the  property — 
Sddj  that  hypothecary  action  brougbt  agaioBt 
Cbe  mortgagor  was  wdl  founded,  the  aubeequent 
iraosfer  not  oeing  r^stered,  Lalonde  v.  Lynch^ 
20  L  C.  J.  158,  Q.  B.  1875,  reversing  17  L.  C. 

^»  38y  8.  \j% 

255.  And  hdd,  also,  that  in  each  action  the 
defeodant  could  be  compelled  to  pay  costs  up  to 
4he  filing  of  his  plea,  and  that  the  proper  course 
^f  the  pGtintiff  would  then  be  to  call  in  the  Hera 
^kUfUeur.    lb. 

LXVII.  IvooMPATiBLE  Gboukds  or,see  CuMn- 

CArrF£. 

256.  Where  the  petitioner  by  his  petition 
alicjged  that  the  person  elected  and  holding  the 
position  ofmayor  of  Montreal  was  at  the  time 
of  his  election  disqualified  flrom  being  so  elected, 
aod  was  therefore  illegally  occupying  the  posi- 
tioD,  aod  alleged  also  oy  the  same  petition  that 
the  election  in  question  was  null  and  void  for 
reasons  therein  stated — Held,  on  dilatory  ex- 
ceptioB,  that  such  allegations  and  conclusions 
were  incompatible  within  the  meaning  of  the 

f  revisions  of  the  C.  C.  P.  Beaudry  v.  Workman , 
3 L.  C.  J.  15,  S.  C,  1868 ;  15  C  C.  P. 

LXTX.  In  Dejiolitiok,  see  Ev  DfiNOXoiATioK. 

257.  An  action  for  damages  and  in  demolition 
of  a  mill  dam,  which  caus^  the  water  to  rise 
And  flood  the  adjacent  property,  can  only  be 
^oaght  after  a  service  has  oeen  made,  and  in 
accordance  with  cap.  ] ,  C.  S.  L*  G.  Blais  v. 
Blaif,  Sl  BlaU  &  iMrochelle,  13  L.  G.  J.  277,  S.  G. 

im. 

258.  Where  an  action  in  demolition  of  a  servi- 
tude was  brought  before  the  Gircut  courf— 
HtH  that  the  value- of  the  servitude  munt  be 
alleged  and  proved  to  be  not  beyond  $200  in 
Older  to  establish  the  jurisdiction  of  the  court. 
Donal  V.  ChttaUer,  U  L.  G.  J.  263,  S.  G.  R. 
1*70. 

LXX.  Is  Ejectment. 

259.  The  proceedings  in  ejectmf'nt  cannot  be 
bad  uDdf  r  the  act,  umess  founded  on  a  lease  or 
ttpoD  proof  of  the  occupation  with  consent  of 
(be  proprietor.  Dvbtauk  Dubeau,  8  L.  G.  R. 
217,  Q.  R  1857. 

2S0.  Where  a  gardener  was  engaged  at  $30  a 
moath,  with  the  right  of  occupying  a  tenement 
fr^  from  rent  as  long  as  he  suould  continue  to 
bold  the  situation,  on  condition  that  he  should 
t«  subject  to  dismissal  at  a  mouth's  notice,  and 
tei&g  sabeequently  dismissed  for  incompetence, 
&I1  action  in  ejectment  was  brought  aeainst  him 
uoder  the  Iceaor  and  lessee  act— ^e^a,  that  the 
Mtioo  was  properly  brought,  the  defendant  being 
a  lessee  within  the  meaning  of  the  statute.  Hart 
V.  (/Brim, 2  L.  G.  L.  J.  187,  S.  G.  R.  1866. 

2€1.  AaacCiOQ  in  ejectment  cannot  be  brought 
coder  the  kwor  and  lessee  act  unless  there  be 
a  hoMiBg  \ff  permission  of  the  proprietor,  with- 
out ]t^m  'itiMit  IB,  onless  the  relation  of  landlord 
aad  teajurtcxul  between  the  parties.  Doran  v. 
Dwaih  t  JU  0.  L.  J.  127,  S.  G.  R.  1866. 

&%  Aq4  kdd,  Also,  that  where  the  plaintiff 
Alleges  tlMfS  is  %  Isase  or  holding  by  his  permis- 
^on,  tlie  MbcUcftnnol  be  cored  by  the  allegation 


of  the  defendant  in  his  plea  to  the  merits  that 
there  is  a  lease.  lb. 

263.  In  actions  in  ejectment  the  jurisdiction 
of  the  court  is  determined  by  the  amount  of  the 
lease  and  not  by  the  amount  claimed,  and  there- 
fore the  Circuit  court  cannot  resiliate  a  lease, 
where  the  amount  of  the  rent  is  upwards  of  $100 
although  the  amount  claimed  be  less  than  $100 
Dtyrion  v.  Poulain,  4  R.  L.  666,  G.  G.  1872;  88T 
G.  G.  P. 

264.  An  action  in  ejectment  will  lie  against 
an  insolvent  and  his  assignee  to  obtain  posses- 
sion of  premises,  the  lease  of  which  expired 
before  the  assignment.  The  Fraser  InaUMe  v. 
ifoore  et  al.,  19  L.  G.  J.  133,  S.  G.  1875. 

LXXU.  In  Name  of  Agent,  see  AGENGY 

266.  An  attorney  or  asent  in  the  interests  or. 
for  the  preservation  of  the  rights  of  his  principal 
cannot  bring  an  action  in  his  own  name,  not  even 
where  there  is  an  agreement  to  that  effect  between 
his  principal  and  the  other  contracting  party. 
Netbitt  eial.v.  Turgeon  et  al,  2  Rev.  de  L6g« 
43,  Q.  B.  1846,  &  Allsop  &  Huot,  2  Rev.  de  L6g« 
79,  K.  B.  1817  ;  19  G.  C.  P. 

LXXin.  In  Nullity  OF  Mabriaoe,  see  MAR* 
RIAGE. 

266.  An  action  to  annul  a  marriaee  with  a 
minor  can  only  be  brought  by  the  father  to  the 
minor,  unless  the  minor  herself  be  in  the  case 
assisted  according  to  law.  Bum  v.  Fontcdney  3 
R.  L.  616.  S.  G.  1871  ;  160  G.  G. 

267.  Wliere  in  an  action  to  annul  a  marri^e 
on  the  ground  of  impotency,  the  proof  is  insuffi- 
cient, the  consort  asainst  whom  the  action  is 
brought  may  be  oraered  to  submit  to  a  surgical 
examination,  and  in  default  of  doing  so  the 
grounds  of  action  may  be  taken  pro  confeasia 
and  judgment  be  rendered  accordingly.  Dorion 
V.  LaurenU  17  L.  G,  J.  324,  Q.  B,  1873,  &  117  G.G. 

LXXIV.  In  Recognition  of  Givil  Status. 

268.  Where  action  was  brought  by  the  plaintiff 
to  establish  his  status — ^e2d,that  where  registers 
did  not  exist  of  the  birth  of  a  person,  such  person 
had  a  right  of  action  to  establish  by  a  juc^ment 
of  the  court  the  date  and  place  of  his  birth,  and 
he  did  not  require  to  show  any  special  interest 
to  procure  such  judgment  apart  from  the  non- 
existence of  such  registers.  Lane  &  Campbell^ 
8  L.  G.  J.  68,  Q.  B.  1863 ;  61  G.  G. 

LXXV.  In  Reooonition  of  Title. 

269.  A  title  to  certain  shares  of  bank  stock 
was  claimed  by  plaintiff  in  an  action  against  the 
bank  to  obtain  a  recognition  of  title,  and  the 
bank  pleaded  that  the  shares  in  question  had 
previously  been  transmitted  to  other  parties, — 
Held  to  he  the  dutv  of  the  court  to  order  nuch 

Sartiestobecalleainto  the  cause.     Woolryck 
'.  Bank  of  Montreal,  16  L.  C.  J.  329,  Q.  B.  1872. 

LXX VII.  Institution  op. 


270.  The  issue  of  a  writ  of  attachment  in  re- 
vendication  is  an  institution  of  an  action  within 
the  meaning  of  12  Vic.  cap.  30.  (G.  S.  G.  cap. 
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23),  sufficient  to  entitle  the  grantee  of  timber 
limits  after  the  expiration  of  the  license  which 
he  holds,  to  proceea  with  such  action  in  reven- 
dication  a^jamet  anj  person  unlawfiiDj  holding 
timber  which  has  been  cat  upon  his  limits,  even 
if  the  declaration  in  the  cause  should  not  be 
served  upon  the  defendant  until  after  the  expi- 
ration of  the  license.  Ennii  it  The  Grand 
Trunk  Railway,  2  L.  C  L.  J.  113,  Q.  B.  1866. 

LXXVin.  Joint. 

271.  A  joint  action  on  a  promissory  note 
brought  against  the  maker  by  two  persons  to 
whom  it  is  made  payable  by  endorsement  of  the 
payee  is  good,  although  it  is  not  alleged  that  the 
plaintifib  are  co-partners  or  had  the  riebt  to  sue 
jointly.  Stevenson  ei  aL  t.  Bisset,  8  L.  C.  B. 
191,  8.  C.  1868. 

272.  In  an  action  by  two  persons  not  co- part- 
ners on  a  verbal  agreement  by  which  the  defen- 
dant and  another  man  agreed  to  furnish  a 
certain  unantity  of  cord  wood  delivered  in  a 
certain  pMSoe,  and  the  plaintiffs  advanced  money 
for  the  purpose,  but  the  defendants  failed  to 
carry  out  their  contract — Held,  that  the  action 
was  properly  brought,  and  judgment  was  ren- 
derea  for  plaintiff  accordingly.  Trudeau  et  aL 
V.  Menard,  3  L.  C.  J.  52,  S.  C.  1858. 

273.  Where  several  persons  have  sufibred  by 
the  same  act,  they  cannot  bring  a  joint  action 
for  the  recovery  of  the  amount  of  damage  they 
have  respectively  suffered.  Benard  et  ai.  v. 
Bourdon,  13  L.  C.  J.  233,  S.  C.  1869. 

LXXIX.  Liability  for. 

274.  On  appeal  fh)m  a  judgment  of  the  Supe- 
rior Court  condemning  the  defendant,  a  lessor, 
in  damages  for  having  caused  to  issue  a  writ 
of  saisie  gagerie  against  the  lessee — Held,  re- 
versing the  judgment  of  the  court  below, 
that  no  responsibility  attaches  to  the  exercise 
of  an  absolute  right,  such  as  the  right  of  a 
lessor  to  proceed  at  will  by  way  of  saisie  gage- 
rie against  his  tenant,  ana  that  the  exercise  of 
such  a  rieht  cannot,  in  law,  give  rise  to  an 
action  of  damages,  whatever  &  the  motive  by 
which  the  landford  was  prompted,  and  however 
rigorously  such  right  may  be  exercised.  David 
&  Thomas,  1  L.  C.  J.  69,  Q.  B.  1857. 

LXXX.  M^NDATi,  see  AGENCY. 

275.  Where  a  mandatory  has  collected  money 
for  his  principal  and  not  paid  over,  the  principal 
need  not  resort  to  the  action  mandati.  Joseph 
&  Phillips  et  al,  19  L.  C.  J.  162,  Q.  B.  1875. 

LXXXI.  Mixed. 

276.  An  action  for  tithes  is  a  mixed  action. 
Roy  V.  Bergeron,  2  R.  L.  532,  C.  C.  1867. 

LXXXII.  Naturk  of. 

277.  Where  the  plaintiff  sued  the  defendant, 
a  railway  company,  for  damages  alleged  to 
have  been  caused  to  the  property  of  the  defen- 
dant, by  the  construction  of  the  road,  and  asking 
'that  the  defendant  be  condemned    to  perform 


certain  wdrks  and  to  put  an  end  to  such  dam- 
age for  the  future— ffcW,  in  review,  that  fodi 
action  was  not  a  real  action.  Dessaini  v.  The 
Grand  Trunk  Railmay  of  Canada^  16  L.  C.  &^ 
49,S.  C.  a  1866. 

LXXXIII.  Njboatoire,  set  INJUNCTION. 

278.  The  judgment  in  an  action  negatoire  if 
in  the  nature  of  an  injunction  in  chaooor. 
Savard  v.  Moisan,  1  Rev.  de  L^g.  378,  K.  R 
1820. 

279.  The  parties  in  the  cause  were  neighbor- 
ing proprietors  of  farmins  property,  the  froptf 
of  whicn  inclined  towards  each  other,  formiag 
a  hill.  The  buildings  of  the  appellant  wnt 
situated  at  the  foot  of  this  hill,  the  house  itwlf 
being  close  to  the  lane.  In  August,  1867,  two 
inspectors  were  called  upon  by  another  neijjb- 
bor  to  legalize  a  water  course  formed  by  the 
declivity,  and  which  traversed  the  properties  ia 
question  and  those  of  some  of  the  neighbors- 
The  inspectors,  after  visiting  the  spot,  drew  up 
9k prochs-verhal  lefsalizing  this  water  course  fw 
the  purpose  of  draining  the  properties  in  aa^ 
tion .  The  respondcut,  however,  desiring  a  anm 
to  be  constructed  for  the  purpose,  oppose^!  th« 
homologation  of  this  report,  but  not  succeedinf, 
appointed  another  inspector  to  have  a  drain 
constructed  between  the  two  properties.  The 
appellant  brought  action  negatoire  m  the  Sope- 
rior  Court,  which  was  dismissed,  and  on  appeal 
to  Q.  B.,  AeW,  reversing  the  decision  of  tii« 
court  below,  that  the  action  was  properly 
brought,  inasmuch  as  the  order  of  an  inspecUr 
ordering  a  ditch  to  be  constructed  to  dram  the 
property,  the  drainage  of  which  is  already  pro- 
vided for,  and  which  or«ler  was  not  eiven  as  it 
should  have  been,  and  which  could  not  be 
carried  out  without  causing  serious  damage  to 
ihe  property  of  those  interested,  was  illegal  aovt 
mu«t  be  set  aside.  Lemire  &  Couchene,  I  fi. 
L.  158,  Q.  B.  1863 ;  420-424  M.  C. 

LXXXVI.  Of  Damages,  see  DAMAGES. 

280.  An  action  for  damages  due  to  the  plaio 
tiff's  real  property  may  w  supported    by  trf 
dence  of  constructive  possession.    Hwiter  v, 
Viait,  I  Rev.  de  Leg.  380,  K.  B.  1811. 

281.  An  action  for  a{>sault  or  defamation  s 
lost  if  the  party  defamed  or  assaulted  die  before 
the  suit  is  commenced,  or  if  he  die  p?nding  tk 
«uit.  Salbert  v.  Chouinard,  1  Rev.  de  JLeg.  3S0, 
K.  B.  1812. 

282.  If  two  persons  arrest  a  third,  without 
grounds,  both  are  answerable  in  an  action 
dHnjures  soUdairement,  Pouliot  y.  SianUy^ 
Rev.  de  Leg.  380,  K.  B.  1813. 

283.  An  action  of  damages  may  be  maintaJDel 
for  imprudently'  setting  fare  to  the  woods  in  » 
dry  season  and  during  a  high  wind.  Guay^- 
Lahelle,  I  Rev.  de  Leg.  50.%  K.  B.  1820. 

284.  No  damages  can  be  recovered  for  an 
injury  which  has  been  sustained  in  consequence 
ot  an  accident  produced  by  imprudence  on  th<^ 
part  of  the  person  injured.  Tousignant  v. 
Boisrert,  1  Rev.  de  Leg.  503,  K.  B.  1820. 

285.  An  action  of  damages  lies  for  maI»ciou< 
arrest  of  the  person,  and  for  a  malicious  arre-t 
and  seizure  of  property.  Sims  v.  Scholefifldj  1 
Rfcv.  de  Leg.  503,  K.'B.  1820 ;  796  C.  C  P. 
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286.  Ao  action  of  damages  lies  for  exciting  a 
dog  to  bite  the  plaintiff's  horse,  whereby  Uie 
hone  was  injured  and  the  plaintiffs  cart 
broken.  Davidson  v.  Cole,  1  Rev.  de  L6g.  603, 
K.  B.  1821 ;  1053  &  1065  C  C. 

287.  A  demand  for  £100  damages  as  an 
incident  to  an  action  for  the  removal  of  an 

«encroacbment  on  pirtilic  property  does  not 
vitiate  the  rest  of  the  action.  La  Corporation  de 
Si.  Martin  k  La  Compagnie  des  vhemins  de 
Piage  de  Vhle  Ji9u$,  15  L.  C.  J.  106,  Q.  B. 
1871 ;  15  C.  C.  P. 

288.  In  an  action  for  damages  based  on  2055 
G.  C.)  accompanied  by  the  arrest  of  the  defen- 
dant on  a  writ  of  capias,  the  measure  of  the 
damages  is  not  the  value  of  the  wood  cut  from 
the  immoveable  in  question,  but  the  injury  done 
to  and  deterioration  of  the  value  of  the  property 
■bv  reason  of  such  cutting.  Desautels  et  vir.  v. 
ithier,  15  L.  C.  J.  301,  S.  C.  R.  1871. 

LXXXVn.  Or  Debt. 

289.  Ad  action  brought  against  a  person  for 
fwilful  and  illegal  voting  is  an  action  of  debt,  and 
anbject  to  all  the  rules  of  such,  and  the  defen- 
dant in  such  action  is  bound  to  answer  inierro- 
ifatoires  surf  aits  et  articles .  Perry  v .  Adams,  8 
L C.J.  165,  C.  C.1864. 

XC.  Of  Trespass,  ace  TRESPASS. 

290.  An  action  of  trespass  on  the  case  for 
inii<rea9aBce  can  be  maintained  against  a  col- 
lector of  customs  for  exacting  a  larger  sum  for 
duties  than  the  law  authorizes,  unless  some 
reatKmahie  ground  of  excuse  for  hie  conduct  ie 
thown,  or  such  facts  be  laid  before  the  court  as 
'«'ill  exclude  every  imputation  of  malice  or 
wilful  intent.  Per'eecal  v.  Paterson  et  aL,  S.  R. 
^70,  K.  B.  1828. 

291.  But  in  an  action  of  trespass  for  assault 
and  impriFonment  against  the  provincial  judge 
of  the  inferior  district  of  St.  Francis,  for  issuing 
process  of  attachment  for  contempt  against  the 
editor  and  printer  of  a  public  newspaper  for 
pnbliahine  oertain  papers — Held,  that  as  the 
acts  commained  of  were  performed  by  the  jud^e 
Au  bis  judicial  capacity,  tne  court  could  not  take 
<ogni£ance  of  them,  and  therefore  had  no  juris- 
•  diction.    Dickerson  v .  Fletcher,  S.  R.  276,  K.  B. 

im. 

292.  An  action  will  not  lie  against  a  judge  for 
an  act  done  by  him  within  tne  extent  of  his 
jurisdiction.  Ougy  v.  Kerr,  S.  R.  292,  E.  B. 
1828. 

293.  An  action  of  trespass  for  entering  the 
plaintiff's  close  and  destroying  certain  bttildin>ts 
tnav  be  maintained  against  persons  acting  undf^r 
*4be  orders  of  the  road  surveyor,  who  does  ii"i 
3)lead  a  justification  of  their  conduct.  Cannon 
V.  Larue  ^  al^  S.  R.  338,  K.  B.  1828. 

XCI.  On  Accounts. 

294.  Where  there  was  a  doubt  as  to  the 
iproper  kind  of  action  to  be  brought— iTeM,  that 
the  plaintiff  oould,  nevertheless,  recover  on  a 
•balance  of  account  stated  which  bad  been  ad- 
onitted  bv  the  defendant  to  be  due.  Miller  v. 
-Snell  7  L.  C.  J.  228,  S.  C.  1863. 

■295.  In  ao  acUon  «n  an  account  it  is  not 


necessary  to  serve  a  cop^  of  the  account  with 
the  action,  it  bein^  sumcient  to  return  such 
copy  when  the  action  is  returned  into  court. 
Moffatt  ^  qual  v.  Ouimet,  6  R.  L.  744,  C.  C. 
1875;  99C.  C.  P. 

296.  When  one  brings  an  action  on  account 
stated  and  acknowledgment  between  the  parties 
— Held,  that  he  would,  nevertheless,  be  obliged 
to  furnish  particulars.  Labbi  v.  McKenziet  10 
L.  C.  R.  77,  C.  C.  1860. 

XCII.  On  Agreement,  see  CONTRACT. 

297.  If  a  written  agreement  be  made  with  one 
person  only,  that  person  must  bring  his  action 
alone,  although  others  be  jointly  interested  with 
him.  GarUpy  et  al.  v.  Bochette,  1  Rev.  deLeg. 
348,  K.  B.  1818. 

XCIII.  On  Bills  and  Notes,  see  BILLS,  &o. 

298.  In  an  action  by  the  endorsees  of  a  pro- 
missory note  aeainpt  the  endorser,  protest,  de- 
mand, refusal  hy  the  drawer  and  notice  to  the 
defendant  must  be  proved,  or  that  he  is  not 
entitled  to  notice.  Sutherland  v.  Oliver,  2  Rev. 
deLeg.  31  K.  B,  1821. 

299.  In  order  to  be  allowed  to  prove  that  the 
f> tamps  on  a  note  or  bill  were  not  placed  there 
at  the  time  the  note  or  bill  was  made,  an  affi- 
davit mupt  be  filed  with  such  pleading.  Desilets 
V.  Trahauj  5  R.  L.  62,  S.  C.  1873;  C.  31  Vic. 
cap.  9,  &  C.  33  Vic  cap.  13. 

300.  When  lost. — Action  was  brought  on  a 
note  which  was  not  produced,  and  the  plaintiff* 
not  being  able  to  proceed,  the  action  was  almost 
prescribed  when  an  allusion  to  the  note  in  (j|uee- 
tion  was  found  in  some  paper.  The  plamtiff 
then  moved  to  amend  his  cfeolaration  m  order 
to  allege  the  loss  of  the  note,  and  moved  to 
amend  also  so  as  to  make  the  declaration  con- 
form to  the  proof.  These  motions  were  rejected 
by  the  court  below,  and  on  appeal  the  judgment 
was  confirmed  on  the  ground  that  the  plaintiff, 
even  were  the  motion  granted,  could  not  prove 
that  the  note  had  ever  been  in  his  possession,  or 
that  he  had  ever  any  rijzht  of  action  on  it. 
Raymond  &  LaRocque^  20  L.  C.  J.  175,  Q.  B. 
1875. 

XCIV.  On  Contract,  see  CONTRACT. 

301.  All  parties  jointly  interested  must  join 
in  an  action  ex  contractu.  McLeish  v.  Lees,  2 
Rev.  de  Leg.  207,  K.  B.  1818. 

XCV.  On  Foreign  Bond. 

302.  A  bond  eiven  for  salvage  in  an  admir- 
alty court  in  ^va  Scotia  c^n  be  recovered  in 
Canada.    Moore  v.  Mure,  2  Re  *•   de  L?g.  207» 
&  1  Rev.  de  Leg.  3t>3,  K.  B.  Ibl8. 

XCVI.  On  Judgment,  w«  JUDGMENTS. 

303.  Where  action  was  brought  on  a  judg- 
ment obtained  in  Upper  Canada,  which  assessra 
the  plaintiff  for  breach  of  contract  by  the  de- 
fendant, over  and  above  his  costs  and  charses 
by  him  about  his  suit  expended  at  £26  7s.  2a—' 
Held,  that  proof  aliunde  was  required  of  such 
promise,  a  ad,  failing  such  proof  made,  interest 
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would  be  ennted  from  the  date  of  aucb  judc- 
ihent.  CMpman  ▼.  Gordon,  8  L.  C.  J.  196, 
8.  C,  1864. 

'  304'.  Where  action  is  brought  on  a  judg- 
ment rendered  in  a  foreign  oountry^  the  account 
upon  which  it  is  rendered  muAt  be  produced. 
Soppotk  et  al.  V.  Demerti  13  L.  C.  J.  224. 
8.  C.  A  16  L.  C.  R.  399,  1867. 

305.  In  an  action  on  a  foreign  judgment  if 
the  exemplification  ahows  no  cau^e,  nor  that  the 
defendant  was  duly  summoned  and  regularly 
condemned*  the  action  must  be  dismissed, 
y.  Riehu,  16  L.  C.  J.  81,  A  3  R.  L.  440, 


n 


. R.  1871. 

306.  A  new  action  on  a  judgment  formerly 
obtained  in  the  same  court  in  a  hypothecary 
action  cannot  be  maintained.  Oagnon  y.  Blag- 
dan,  I  Rey.  de  L6g.  348,  K.  B.  1818. 

307.  Where  action  of  capias  was  brought 
upon  a  jud^ent  condemning  the  defendant  to 

Sy  the  plamtifb  a  certain  sura  of  money,  and 
e  declaration  set  forth  that  the  judgments 
h$d  neyer  been  paid  or  satisfied  in  any  way,  and 
that  the  defendant  was  immediately  about  to 
quit  the  Province  of  Canada  with  the  intention 
of  defrauding  his  creditors  in  general  and  the 
pJaintifiTs  in  particular,  and  that  by  his  departure 
the  plaintifls  would  loose  their  recount  a^inst 
^im^  and  prayed  that  a  writ  of  capias  do  issue, 
'^c. — SMj  that  if  judgment  could  be  maintainea 
^at  all  upon  a  judgment  already  rendered,  which 
was  yery  doubtftil,  that  it  could  only  be  main- 
tained upon  propf  of  the  allegation  that  the 
defendant  was  about  to  leaye  the  proyince  with 
intent  to  defi^ud  his  creditors  of  which  there 
was  none,  and  the  action  was  dismissed.  Pel- 
leHer  et  al  y.  iVecr,  12  L.  G.  R.  199,  S.  G.  1862. 

XCVn.  Ov  Pbomisb  of  Sals,  $ee  SALE. 

308.  In  an  action  to  compel  a  party  to 
execute  a  deed  of  sale  according  to  a  yerbal 
up4<8ntanding  between  the  parties — Eeld,  that 
the  plaintiff  was  bound  to  tender  by  his  action 
^apd  tp  dejKMit  in  court  the  purchase  money, 
iqore  p«!ticularly  if  the  defendant  pleaded  that 
h^  was  unable  to  execute  the  required  deed. 
Ferrault  ^.Ateand,  4  h.  C.  R.  449,  S.  C.  1864. 

XCIX.  P£BBOIf  AL. 

309.  Where  the  purchaser  of  an  iromoTable 
reserved  to  himself  the  right  of  abandoning  the 
property  before  the  payment  of  the  hypothec 
thereon — Heldt  that  the  vendor  had  no  right  of 
personal  action  against  the  purchaser  therefor. 
The  Permanent  Building  Society  of  Montreal  v. 
Larose,  17  L.  C.  J.  87,  S.  C.  R.  1873. 

C.  Petitory,  Bee  £v  RAintboravde. 

310.  The  plaintiff  brought  petitory  action  in 
bis  quality  of  curator  to  a  minor  whose  father 
and  mother  were  dead,  for  the  purpose  of  reven- 
dicating  an  immoveable  of  wnicb  the  defend- 
ants were  in  possession,  and  the  defendant  de- 
murred on  the  ground  that  it  belonged  in  part 
to  the  female  defendant  as  widow  by  a  former 
marriage  of  the  plainti£Ps  father,  and  that 
the  plaintiff  was  farther  only  entitled  to  a 
partage — Held,  that  the  heir  could  proceed  by 
petitory  action,  and  was  not  confined  to  an  action^ 


en  parUuie,  Cannon  ^  qual.  v.  O'ifetf  f<  vx.,  1 
L.  V.  R.  160,  8.  C.  1861. 

311.  Where  the  acyudicataire  of  a  property 
sold  by  the  sheriff  brought  a  petitory  actioD  t» 
gain  possession  of  the  property — Aeid,  thit 
tne  petitory  action  after  tne  lapse  of  a  year  wod 
a  day  from  the  date  of  adjudication  was  the 
proper  i^medv  for  a  plaintiff  adfudicaUurt^ 
Hart  V.  McNeil,  4  L.  C  J.  8,  8.  C. R.  1854 ;  lit 
&  946  C.  C.  P. 

812.  In  a  petitory  action  for  the  recovery  of  a 
farm  where  the  defendant  pleaded  thai  he  wa» 
a  co-proprietor  with  the  plaintiff — Sefd,  to  be  s 
^od  defence  to  the  action.  McAdam  v. 
Kingsbury,  1  L.  G.  J.  287,  8.  G.  1857. 

313.  A  proprietor  of  an  undivided  immove- 
able cannot  bring  a  petitorv  action  against  hi» 
co-proprietor.  Gauthier  k  vladue,  7  JL.  G.  J.  99,. 
Q.  B.  1862. 

314.  Proprietors  limitrophes  againsl  wboo 
no  boundary  has  ever  been  fixed  cannot  Ivic^ 
petitonr  action  asainst  one  another  an  ihe 
ground  of  encroachment  without  first  takiog 
measures  to  establish  the  boundaries  between 
their  properties.  The  Harbor  Commisnonen  of 
Montreal  yr,  HMM  Lyman  et  al^  5  L.  G.  J.  155, 
S.G.1861. 

315.  An  action  en  petHoire  cannol  be  miio- 
tained  by  a  proprietor  against  his  neighbor 
complaining  of  encroachment,  the  proper  actioii 
being  an  action  en  bomage.  Bobert^on  y.  Sbiartr 
13  L.  G.  R.  462,  S.  G.  1863. 

316.  Where  petitory  action  was  brought  U> 
recover  possession  of  a  certain  lot  of  land  sold 
to  the  plaintiff— ^eM,  that  the  plaintiff  coaU 
not  recover  under  a  conveyance  against  a  per 
son  in  possession  at  the  date  of  such  cooyeyaooer 
without  its  being  established  that  the  person 
conveying  had  a  right  in  the  property  oonvejed. 
Gibson  A  Wear,  6  L.  G.  J.  78,  Q.  B., Mill. 
C.  R.  98, 1863. 

317.  And  heldf  also,  that  in  such  action  the 
plaintiff  cannot  succeed  upon  a  title  which  bas- 
net been  pleaded,  and  which,  conseouenlly,  the 
defendant  has  had  no  opportunity  of  answeriiig* 
lb. 

318.  In  a  petitory  action— HeU;.  that  to* 
enable  a  purchaser  to  sustain  such  an  mtdqc^ 
it  was  not  necessary  that  he  should  have  had  tbe- 
possession  or  actual  tradition  of  the  property 
claimed,  provided  that  the  yenck>r  was  in 
possession  of  such  immoveable  at  the  time  of 
the  sale.  Bilodeau  &  Zidran^ds^  12  L.  G.  B- 
25,  Q.B.1861. 

319.  In  a  petitory  action  where  the  plaintiff 
based  his  claim  upon  a  deed  of  sale  dated  subee 
queotly  to  the  defendant's  occupaitioD  aoi 
peaceable  possession  of  the  land  in  dispute,  tlie 
plaintiff's  auteur  not  having  been  in  possessioa 
of  the  land  previous  to  the  date  of  the  deed^ 
Held,  that  ne  could  ^ot  recover.  Poisy  v. 
Demere  k  Demers  k  MaiXhiot,  12  L.  G.  R  210. 
8.  G.  1862. 

320.  Where  it  was  proved  that  the  poseessioD 
of  the  defendant's  preoecessors  in  the  occupation 
of  the  land  claimed  was  antecedent  to  the  date 
H)f  the  plaintiff^s  title,  although  the  defendsot 
had  not  been  able  to  avail  himself  of  such  posses- 
sion in  support  of  a  prescription  of  thirty  years 
for  want  oi  a  title  thereto — Held,  confirming 
the  indgment  of  the  court  below,  that  the  action 
of  tLe  plaintiff  would  nevertheless  be  diSmissci- 
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Sioddart  ei  al.  &  Lefehvre,  11  L.  G.  R.  286, 
S.  C.  1861,^  8  L.  C.  J.  31,  Q.  B.  1863;  2200 
C.C. 

321.  In  an  action  to  recover  possession  of 
land  held  by  a  transferee  of  a  person  to  whom 
land  was  granted  by  the  Crown  in  the  district 
of  Qasp6  under  the  provisions  of  59  Geo.  Ill, 
cap.  Z^Heldy  confirming  the  judgment  of  the 
court  below,  tbat  the  description  of  the  property 
claimed  was  too  vague  and  indefinite  to  enable 
the  court  to  grant  the  conclusions  taken.  Millar 
V.  MiUar,  16  L.  C  R.  229,  Q.  B.  1864. 

322.  The  corporation  sold  a  small  strip  of  land 
which  they  did  not  require  to  the  plaintifif. 
The  land  was  of  no  use  to  any  one  but  Fullum. 
whose  proper^  it  adjoined.  Fullum  ofibred 
X15  to  plaintiff  for  it»  which  was  refused,  £20 
being  demanded.    Subsequently  Fullum  sold  his 

1)mperty  to  defendant>  including  that  piece  of 
aod.  Petitory  action  was  brought  by  plaintiff, 
and  Fullum  waa  called  in  as  defendant  en 
garanUe  and  condemned  to  pay  £20  and  coets. 
WaUon  A  Spindlh  IL.  C.  L.  J.  133,  Q.  B. 
1865. 

323.  In  a  petitory  action  the  nullity  of  the 
defendant's  title  on  acooupt  of  tnnd  and  collu- 
sion cannot  be  invoked,  unless  it  have  afareadv 
been  jndicially  pronounced,  without  calling  all 
the  parties  hiterested  into  the  ease.  Laenrix 
k  Mareau,  16  L.  G.  R.  486,  ft  1  L.  C.  L.  J:  33, 
9.  B.  1866. 

324.  And  held,  also,  that  such  nullity  oannot 
be  invoked  after  the  lapee  of  ten  years.  lb.  2254 
CC. 

325.  A  petitory  action  may  be .  instituted 
pending  proceedings  by  defendant  In  a  posses- 
sory action.  MaeJtay  &  Cook,  13  L.  G.  J.  821, 
Q.B,;948C.  C.  P. 

326.  A  petitory  action  not  setdns  out  the 
ifietrictin  wbiiib  the  land  claimed  is  situated 
will  be  dismifl^  In  the  absence  of  evidence  or 
an  admission  of  the  identity  of  the  township 
within  which  the  land  is  alleged  to  lie  with  the 
township  mentioned  in  thetitlesproduced.  Hart 
V.  Rotty  16  L.  0.  J.  133, 8.  C.  B.  1871. 

327.  An  action  for  the  value  of  a  certain 
qaanti^  of  wood  cut  on  a  piece  of  land,  the 
owneruiip  of  which  is  contested,  is  in  the  nature 
of  an  action  petUoire.  Fowmier  v.  Lavoie,  16 
L.  C.  J.  270,  8.  C.  R.  1871. 

CL  POPULAIBB. 

328.  Two  proprietors  of  real  property  in  a 
monidpality  may  bring  an  action  pofmtaire  in 
order  to  compel  the  removal  of  obstructions 
which  have  been  made  with  authority  on  a 
pnbHc  street  Benard  et  al  v.  Bourdon,  13  L. 
C.  J.  233,  8.  G.  1869. 

329.  Bat  KM,  in  a|^)eal,  that  the  right  of 
action  to  compel  the  removal  of  obstructions  on 
the  public  roads  and  streets  belonged  exclusive- 
ly to  the  municipality,  and  that  private  in- 
dividuals had  no  such  right,  at  least  none  by 
which  they  could  claim  damages,  real  or 
epodal.  Bourdtm  k  Benard,  15  L.  G.  J.  60, 
(I.B.  1871. 

CIL  PoasissQRT,  tee  £k  Govplaiktk. 

330.  Where,  land  was  sold  by  the  munici^ 
pikliiy  tor  taxes  due  by  a  pe^on  not  being  a 


proprietor  in  possession  of  the  land,  and  the  pro* 
prietor  was  thereby  di8turt)ed  in  his  possession 
— ffeld,  that  he  was  entitled  to  an  action  en  com- 
plainte  fusainst  the  purchaser,  etc.,  adjftdiect' 
taire,  andthat  without  the  necessity  of  procur- 
ing the  resiliation  of  the  deed  of  sale.  La  Cor- 
poration du  Comtide  Yamaska  &  Rh^aume,  12 
L.  C.  R.  488,  Q.  B.  1861.  . 

331.  Where  a  possessory  action  was  brought^ 
coupled  with  a  aemand  fbr  $250  damazes  for 
a  t>oie  de  fait — Held,  that  as  the  plaintiff  had 
failed    to    prove    any   separate    and    distinct 
possession  by  well  foundecT  and  fixed  bounds  or  • 
limits  on  the  property  On  which  the   alleged 
trespass  was  said  to  have  been  conjinitted,  but 
on  tne  contrary  as  the  properties  of  the  plaintiff 
and  defendant  were  contigubu^  to  eacn  6th^r,  ] 
and  were  not  separated  oy  visible   limits  ol^' 
boundaries,    that  the    action    must   be    dis- 
missed, leaving   to  the  parties  their  right  of 
remedy  by    means  of  an  action  p^tUpire  or' 
en  homage.    Lalonde  v.  Dao4iki, 8  L.  G.'J.ld^;'^ 
B.C.  1864.  '' 

332.  Where  the  plaintiff  had  been  in  posses-' 
sion  of  certain  lots  of  land  for  nearly  ten  years . 
when  the  defendant  trespassed  by  cutting  i|re- 
wood  thereon,  and  the  plaintiff  brought  an  actlbu 
en  complainte,  complaining  of  the  acts  of  defjpn^ 
dant,  and   praying  that  lie  be    compellea  u> 
desist  therefrom,  and  Hiking'  alscrfbr  di|Mi|ige» 
— ffdd,  confirming  the  judgment  of  the  court 
below,  that  an  individuafin  possession  of  it  loH 
of  land  in  a  township'  for  more  than  a  year  tad ' 
a  day  may  bring  an  acti^ofn  en  cdttwlainie  against 
a  person  who  enters  upon  suoh  land  merely  for 
the  purpose  of  cutting  mewofodl,  '^nd  thai  in  sucb. 
case  it  is  not  necessary  thit  thfe  Action  brought 
should  be  simply  an  acti6n'  of  damages.     VcUUci 
k  Paeaud,  14  L.  G.  Rl  I8T.  Q:  B.  1864. ' 

333.  One  of  several  joint  proprietors  of  ad  tiii-^^ 
divided  property,  who  is  troubled  in  his  posses-^ 
sion  by  a  co-proprietor,  has  a  right  to  apoases- 
sory  action  in  order  to  terminate  the  difficulty. 
DeBelUfeuiUe  et  ah  k  Olobensky  ei  oL : II  h,  G. 
J.  75,  Q.  B.  1866. 

334.  And  where  in  partition  of  a  fief,  with  con-' 
dition  that  the  revenue  of  a  mill  built  upon  thft 
share  of  one  of  the  co-partitioners  should  be* 
divided  according  to  their  respective    shares 
until  the  proprietor  of  the  j;round  should  have- 
reimbursed  to  his  co-partitionerthe  value  of  his 
share  in  the  said   mill — Held,    reversing  the 
judgment  of  the  court  below^  that  the  latter  had 
a  right  of  action  to  be  put  m  possession  of  his 
ri^ht  to  receive  his  share  of  the  revenue  of  the 
said  mill,  where  the  proprietor  of  the  ground 
failed  to  pay  him  the  value  of  his  share  of  such 
mill.    lb.  U  L.  G.  R  260,  Q.  B. 

335.  The  holder  of  a  property  neither  bounded 
or  enclosed  is  entitlea  to  a  possessorv  action 
when  troubled  in  his  possession,  when  the  IhnSta 
or  extent  of  the  property  is  determined  by  any 
mark  by  which  the  boundaries  of  the  proper- 
ty  can  be  recognized ;  and  that  such  holder 
in  such  case  is  not  bound  to  have  recourse  ta 
an  action  en  homage.  Laprade  v.  Qauihier,. 
1  R  L.  145,  Q.  B.  1867,  recersing  S.  G.,  10  L.  G. 
J. 139. 

336.  The  circuit  com  t  ha^  no  jurisdiction  over 
possessory  actions.  Mackay  h  Cooki  13  L.  G» 
5.  321,  Q.  B.  1869 ;  1053  et  seq,  C.  C.  P. 

337.  An  action  by  a  seignior  to  recover  posses^ 
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8ion  of  tlie  f>eigniorial  pew  in  the  parish  church 
ie  a  iK)ti6e6H)iy  action  pure  and  simplei  and  such 
action  exists  in  law  without  it  being  necessary 
to  allege  or  produce  any  title  as  in  an  action  en 
plein  possessoire  ou  plHne  tnaintenue,  which 
inust  be  lw»ed  on  a  title.  La  Fabfique  de 
Deschambault  v.  Dubeau,  2  Q.  L.  R.  6,  Q.  B. 
1871. 

338.  A  possessory  action  will  lie  against  a 
niunicipality  where  the  latter  seeks  by  prochs- 
verbal  to  reopen  a  road  through  a  private  pro- 
perty, if  it  appear  that  the  occupant  Iian  been  in 
peaceable  possession  for  a  year  and  a  day  ;  and 
although  the  plaintiff  in  such  action  pray  only 
for  damages,  it  is  nevertheless  a  iiossessory 
action.  Sail  &  The  Corporation  ojthe  Town 
ofLivis  et  al.,  3  R.  L.  389,  Q.  B.  1871,  &  946  C. 

339.  And  held,  also,  that  although  such 
proprietor  has  enclosed  with  his  own  land  a 
public  road,  if  he  have  had  undisturbed  posses- 
sion of  it  for  a  year  and  a  day  his  possession 
is  sufiBcient  to  brinz  the  possessory  action 
against  the  municipality,  notwithstanding  that 
the  object  of  the  road  has  never  been  changed, 
lb. 

340.  The  plaintiff  in  a  possessory  action  for 
the  enjoyment  of  a  servitude  is  boun(i  to  produce 
his  title  to  the  servitude.  Cross  v.  Judah,  16 
L.C.J.  264,S.  C.  R.  1871. 

341.  In  a  possessory  action  to  compel  the  re- 
placement of  boundaries  which  have  been 
established  by  a  survey,  or  with  the  consent  of 
plaintiff  and  defendant,  between  their  respective 
properties,  and  subsequently  removed  by  the 
defendant  without  the  plaintiffs  consent,  it  is 
not  competent  to  the  defendant  to  contend  that 
the  boundaries  have  been  erroneously  made,  and 
in  such  action  the  yearly  possession  of  plaintiff 
is  sufficiently  estaolished  by  the  production  of 
the  prochs'verbal  de  bornage.  Laviolette  & 
Lectirc,  19  L.  C.  J.  183,  Q.  B.  1876. 

342.  The  procedure  of  the  ordinance  of  1667 
with  reference  to  possessory  actions  is  still  in 
force,  but  where  the  possession  is  denied,  the 
action  dej^enerates  into  a  simple  action  of  darn* 
ages  which  follows  the  ordinary  procedure. 
Girard  v.  BiUmger  et  al,  17  L.  C.  J.  36,  S.  C. 
1873. 

343.  To  found  a  possessory  action  the  plain- 
tiff must  have  had  an  exclusive  possession  for 
upwards  of  a  year  and  a  day,  and  the  trouble 
from  which  he  seeks  to  be  relieved  must  have 
existed  within  the  year  and  a  day  previous  to 
the  institution  of  the  action.  De  GaspietaL 
hs  qual  &  Asseliut  6  R.  L.  490,  Q.  B.  1876  ; 
946  &  947  C.  C.  P. 

CIV.  Pro  Socio,  see  Assumpsit- 

344.  Where  in  an  action  pro  socio  it  was 
alleeed  in  the  declaration  that  the  plaintiffs  had 
rendered  an  annual  account  of  the  portion  of 
the  partnership  business  under  their  control  to 
the  defendant — Held,  not  to  be  necessary  to 
offer  and  file  with  such  declaration  an  account 
of  the  said  portion  of  the  partnership  business, 
but  it  will  be  necessary  to  the  maintenance  of 
the  action  to  prove  the  allegation  that  an 
account  had  been  rendered  by  the  plaintiffs  to 
the  defendant.  McDonald  et  al  v.  Miller  et  al.j 
8L.C.  R.214,S.  C.  1867. 


CV.  QUANTO    MiNOBIS. 

346.  Where  in  the  description  of  a  lot  in  a 
deed  of  sale  it  was  said  to  be  "131  feet  toward 
Hope  St.,"  and  it  turned  oui  that  there  was  only 
100  feet  frontage,  but  the  back  of  the  premises 
extended  to  176  feet,  and  the  lot  contained  eveo 
more  than  was  intended  to  be  conveyed,  the 
deed  giving  a  full  description  of  the  bou&daries 
on  each  side — Held,  that  the  sale  was  by 
meaf^urement,  and  the  vendor  could  not  be 
allowed  to  take  monev  for  wiiat  he  did  not  de- 
liver. Patterson  v.  Csborne,  3  R.  L.  458,  S.  0. 
1830  ;  1500  &  1501  C.  C. 

346.  A  purchaser  at  a  sheriff^s  sale  of  an 
immoveable  which  proves  not  to  contain  the 
amount  of  ground .  descril>ed,  and  for  which  it 
was  sold,  has  a  right  to  demand  a  reduction  of 
the  price  in  proportion  to  the  deficiency. 
Paradis  v.  Alain  &  Zeau,  2  L.  C.  R,  194,  S.  C. 
1851 ;    708  C.  C  P. 

.^47.  An  adjudicataire  who  buys  at  a  sheriffs 
sale  a  fief  described  in  the  sheriffs  advertise- 
ment as  containing  400  arpents,  whereas  it  only 
contained  188  arpents — Held,  that  an  action 
would  lie  against  the  seizing  plaintiff,  to  whom 
the  proceeds  of  the  sale  went  as  mortgage  credi- 
tor, to  recover  from  the  latter  the  excess  of  price 
Desjardins  &  La  Banque  du  Peuphj  8  L.  C.  J. 
106  &  10  L.  C.  R.  325,  Q.  B.  1860  ;  708  C.  C.  P. 
Reversing  judgment  of  court  below,  which  held 
that  such  action  would  not  lie  until  the  defi- 
ciency was  established  by  an  action  to  reform 
the  sherifi^s  title  in  which  all  the  parties  should 
be  called. 

348.  And  held,  also,  thut  neither  the  defep- 
ant  whose  land  has  been  so  sold,  nor  the  sheriff 
need  be  brought  into  the  action  for  the  recovery 
of  the  excess  of  price.    lb. 

349.  And  held,  also,  that  such  action  could 
not  be  barred  by  any  prescription  short  of  ten 
years.    lb. 

350.  Where  the  defendant  was  sued  for  the 
price  of  five  lots  of  land  purchased  by  him  from 
the  plaintiff,  and  he  pleaded  that  he  had  never 
received  possession  of  one  of  the  lots,  which 
was  worth  more  than  all  the  other  lots  together, 
and  that  he  was  entitled  to  have  the  value  of  it 
deducted  from  the  price  of  sale — Held,  rever- 
sing the  judgment  of  the  court  below,  that  the 
plea  was  well  founded  and  judgment  must  go 
according.  Lussier  v.  McVeigh,^  L.  C.  J.  Iw, 
S.  C. ;  7L.  C.  J.  132,  Q.  B.  1863  j  1601  C.  C.  P. 

361.  An  action  quanto  minoris  does  not  lie 
in  the  case  of  a  purchase  described  as  contain- 
ing 100  acres  more  or  les^*,  on  the  ground  that 
a  portion  of  the  lot  is  traversed  by  a  railway 
wnich  reduces  the  contentsVto  the  extent  of  the 
property  of  such  railway,  wBen  the  existence  of 
sncn  railway  was  known  to  the  purchaser  prior 
to  the  sale.  Derby  &  Herrick,  19  L.  C.  J.  24, 
Q.  B.  1873. 

CVI.  Quantum  Meruit. 

362.  In  an  action  on  a  quantum  meruit  for 
work  and  labor  done,  with  the  common  counts 
only  in  the  declaration,  if  it  appear  that  the 
work  was  performed  under  a  written  contract, 
the  action  will  be  dismissed.  Huot  v.  Cremagie, 
2  Rev.  de  lAg.  123,  K.  B.  1819. 

353.  In  an  action  on  a  special  cootract  for 
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'work  and  labor  done,  if  the  contract  be  not 
proved,  no  evidence  of  a  quantum  meruit  can 
ie  received  unlese  there  be  a  common  count  for 
4i  quantum  fneruit  m  the  declaration.  Barry  v. 
Deaetm,  2  Rev.  de  Leg.  124,  K.  B.  1820. 

.S54.  If  there  be  no  express  contract  the 
.action  ^quantum  meruit  can  be  maintained. 
Tizo  V.  Jones,  2  Rev.  de  Leg.  208,  K.  B.  1820. 

355.  A  carpenter  cannot  maintain  an  action 
generally  in  aebitatus  assumpsit^  as  for  a  quau' 
'turn  meruit,  for  work  and  labor  pf  rformed  and 
maleriais  found  by  hini^  if  such  work  and 
labor  and  materials  ,were  for  extra  work  to  be 
valued  in  an  express  authentic  written  agree- 
ment, according  to  a  specified  standard,  viz., 
the  contract  price ;  in  other  words,  the  law  does 
not  pernitt  an  action  in  debiiatus  assumpsit  to 
be  brought  on  a  specialty  or  deed,  nor  on  any 
special  agreement  in  execution  of  which  any- 
tiiidg  remains  to  be  done,  the  proper  course  of 
(he  plaintiif  being    to    allege    the    contract    in 

5ursuance  of  which  any  extra  work  was  to  be 
one.      Stuart  v.  Trepannier,  1    Rev,  de  Leg, 
297,  Q.B.  1846;  1690  C.  C. 

356.  An  advocate  may  recover  by  action  on 
the  quantum  meruit  fees  for  professional  ser- 
vices which  are  of  a  nature  sufficiently  de- 
nned to  come  under  a  regular  rate  of  charges, 
but  not  for  services  of  an  indefinite  kind,  such 
as  consultations  for  which  the  rate  of  charcre 
is  arbitrary.  Devlin  v.  TumbUty^  2  L.  C.  J.  182, 
S.  C.  185S. 

357.  In  an  appeal  from  a  judgment  of  the 
Circuit  Court  homologating  a  report  of  experts 
in  an  action  on  the  quantum  meruit — Held,  con- 
firming the  homologation  of  the  report,  even 
thought  the  work  had  been  executed  under  and 
in  conformity  with  a  noiaTial  contract  between 
the  parties.  La  Fabrique  de  <S7.  Julie  de 
Somerset  &  Paquet,  1  R.  L.  430,  Q.  B.  1869. 

358.  By  the  law  of  France,  which  governs 
the  relation  of  advocate  and  client  in  this  Prov- 
ince, the  advocate  has  an  action  against  his 
client  to  recover  remuneration  for  his  services 
either  ou  an  express  contract  or  an  implied  con- 
tract for  a  quantum  meruit  Amyot  k  GugUf  2 
Q.L.  R.  201,  Q.B.  1876. 

CVri.  Qui  Tam,  Evidescb  in,  see  EVI- 
DENCE. 

359.  The  affidavit  required  in  a  ^t  iam  action 
in  null  and  irregular,  if  the  deponent,  following 
the  French  version  of  the  statute,  declare— 
**  qu'il  n^Qffii  pas  dans  le  hut  de  se  procurer  d 
iut-mime  aucune  avant<ige,"  instead  of  saying 
**  for  the  purpose  of  procuring  him  (the  defend- 
ant) any  advanta^^,"  according  to  the  English 
version  and  the  intentions  of  the  legislature. 
€agnon  v.  St.  Denis  et  aU  12  L.  C.  J.  279,  C. 
€.  1867;  Q.  27  &  28  Vic  cap.  45,  sec.  1. 

360.  And  held,  also,  that  the  plaintitf*  in  a 
^m'  tam  action  when  he  has  made  his  affidavit, 
ts  not  bound  to  appear  personally  in  order  to 
Ijrove  bia  existence  and  oeclare  his  real  condi- 
^on,  bis  residence  and  his  right  to  prosecute, 
notwithstanding  the  deposition  of  the  defendant 
under  oath  that  he  searched  for  him  with  all 
<lue  dijifeoce,  but  did  not  know  him.    lb. 

361.  The  French  version  of  the  C.  8.  L.  C. 
27  A  28  Vic.  cap.  4.3,  sec.  1,  con  tain  8  an  error 
And  a  fatal  discrepancy  with  the  object  of  the 


statute,  and  the  English  version  must  be  fol- 
lowed for  the  proper  allegations  of  the  affidavit 
in  out  tam  actions.  Leclerc  v.  Blanchard,  12 
L.  C.  J.  236,  C.  C 1868. 

362.  The  defendant,  a  road  inspector,  was 
prosecuted  for  neglect  to  make  a  procis^er- 
Sa^ofa  projected  road  as  oniered,  and  a  con- 
demnation of  $32  was  prayed  against  him — 
Held,  on  the  demurrer  of  defendant,  that  as  the 
plaintiff  or  prosecutor  could  receive  only  one 
naif  of  the  condemnation  money,  that  the 
action  should  have  been  brought  both  in  the 
name  of  the  municipality  and  of  his  own« 
Lami  v.  Rabouin,  I  R.  L.  687,  S.  C.  1870. 

363.  But  heldt  at  the  same  time,  that  any  |>er- 
son  could  being  such  an  action  without  being 
previously  authorized  by  the  municipality.    lb. 

364.  And  held,  also,  that  in  an  action  qui  tam 
the  defendant  cannot  be  called  as  a  witness 
against  himself,  and  if  he  is,  his  evidence  will  be 
set  a^ide  by  the  court.    lb.   381  M.  C. 

365.  In  an  action  ajgainst  a  person  for  cutting 
trees  without  permission  of  the  proprietor, 
under  section  three  of  the  Agricultural  Act,  the 
action  must  be  for  a  penalty  as  well  as  for 
damages.  Houle  v.  Martin,  6  R.  L.  10  A  641, 
C.  C.  1874;  C.  8.  L.  C.  cap.  26,  sec.  3. 

CVIII.  Redhibitory. 

366.  In  an  action  arising  out  of  a  purchase  of 
horses,  held,  that  no  action  for  vice  redhibitoire 
would  be  maintained  unle^  brought  within 
eight  dava  after  the  sale  of  the  horses.  Dart  v. 
Kennedy,  15  L.  C.  J.  280,  C.  C.  1871  ;  1530  C.  C. 

867.  An  action  to  rescind  a  contract  on 
'  account  uf  breach  of  warranty  must  be  brought 
I  with  due  diligence,  and  must  have  the  effect  of 
I  replacing  the  other  in  the  same  position  with 

res{)ect  to  the  eoods  which  are  the  subject  of 

the  contract  as  ne  occupied  before  their  delivery. 

Lewis  et  al.  v.  Jeffrey  et  al,  18  L.  C.  J.  132,8.  C. 

1874:  1530  C.C. 

368.  The  redhibitory  action  must  be  in- 
stituted within  the  shortest  delay  possible  under 
the  circumstances  of  the  case,  but  it  is  for  the 
defendant  to  set  up  the  plea  of  unnecessary 
delay,  a^  it  is  a  plea  of  prescription  and  will  not 
be  ftupplied  hv  the  court.  Pant*  v.  Taillefer,  5 
R.  L.  404,   C.  C.  1874 ;  2188  C.  C. 

369.  Where  the  parties  reside  within  twenty 
miles  of  each  other,  a  redhibitory  action  in- 
stituted six  weeks  atter  the  sale  will  not  be 
considered!  to  have  been  brought  with  reason- 
able diligence  and  will  be  dismissed.  Begin  v, 
Dubois,  1  Q.  L.  R.  381,  C.  C.  1875;  1530  C.  C. 

ex.  Residekce  OF  Parties  TO. 

370.  Ill  a  petitory  action  the  defendants  being 
des.roiiH  of  serving  the  plaintiff  with  a  rule  for 
fails  et  articles,  And  not  beins  sure  that  in- 
terrogatories served  at  the  protnonotary's  office 
could  \>e  taken  jw-ocon/M^M,  they  made  applica- 
tion that  the  plaintiff's  attorney  should  be  called 
on  to  declare  where  his  client  was — Held,  that 
the  attorney  ntight  be  called  on  to  state  the 
residence  of  his  client,  but  he  could  not  be  com- 
pelled to  answer,  though  it  could  not  be  con- 
sidered a  breach  of  professional  etiquette  for 
him  to  do  «o.  Ranson  v.  The  Corporation  of 
Montreal,  I  L.  C  L.  J.  94,  S.  C.  1865. 
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CXI.  Right  of,  tee  Cause  of. 

371.  CircumstanceB  of  fraud  give  rifie  to  a 
right  of  action  sufficient  to  create  jurisdiction. 
Coulomhe  ▼.  Lemieux,  9  L.  C.  J.  73,  S.  C.  1866. 

372.  A  right  of  civil  action  exists  againf^t  a 
faief  wherever  found.     The  Royal  Inmrcmce  Co. 

V.  Knapp  &  Oriffin,  11  L.  C.  J.  19  &  2  L.  C.  L. 
J.  189,  8.  C.  1867. 

373.  On  usurious  contract^ — The  right  of 
action  under  the  old  French  law  to  recover  back 
from  the  lender  money  received  by  him  on  a 
usurious  contract  in  excess  of  the  principal  and. 
legal  interest,  is  aasi^able,  and  tne  fact  that  a 
number  of  nersons  without  interest  in  the  con- 
tract have  oeen  joined  in  the  transfer  does  not 
afltet  its  validity.  Kierskowski  &  Dorion  et  a/., 
14  L.  C.  J.  294,  P.  C  1868. 

374.  Where  the  payments  sought  to  be  re- 
covered, however,  were  made  under  a  new  con- 
tnot  which  was  substituted  for  the  usurious  one, 
and  entered  into  for  good  and  sufficient  con 
flideration  subsequently  to  the  passing  of  the 
Provincial  Act  of  March,  1853— Iff mT  that  no 
right  of  action  existed.    lb.  C.  8.  C.  cap.  58. 

375.  Where  arises, — ^Where  a  hypothecary 
action  was  attacked  by  declinatory  exception — 
Meld,  that  the  circuit  within  which  the  deten- 
teur  held  possession,  and  not  the  circuit  in  which 
the  contract  was  made,  was  the  place  where  the 
oaose  of  action  arose.  Morkill  v,  VoBDenagh,  4 
L.C.  J.  7,  8.  C.  1854;    37C.C.P. 

376.  A  sale  effected  by  correspondence  be- 
tween the  plaintiff  and  the  defendant,  residing  in 
difi^rent  custricts,  and  delivery  made  in  the 
plaintiff's  district,  pa^rment  to  be  by  note  payable 
in  defendant's  district,  does  not  constitute  a 
right  of  action  arising  in  the  plaintiff'tf  district 
Warren  v.   Kay  etal,  6  L.  C.  K.  492, 8.  C.  1856. 

377.  B  agreed  verbally  with  H  at  Nioolet  to 
tow  his  raft  trom  Nioolet  to  Quebec,  upon  which 
H  telegraphed  to  his  agent  in  Quebec  to  in- 
•truct  the  agent  of  B  in  Quebec  to  send  up  B's 
steamboat  from  Quebec  to  perform  the  towage 
inquestion,  which  was  done,  and  the  raft  towed 
to  Quebec  accordingly — Held,  that  the  cause 
of  action  did  not  arise  in  Quebec  so  as  to  give 
the  court  there  jurisdiction,  and  the  cause  of 
action  meant  the  whole  cause  of  action  or  all 
the  circumstances  connected  with  the  transac- 
tion which  gave  rise  to  the  action.  Rousseau  v. 
Eughu,  8  L.  C  B,  187,  8.  C.  1857 ;  34  C.  C.  P. 

378.  The  master  of  a  vessel  from  Glasgow  to 
Montreal  failed  to  deliver  the  luggage  of  a  pas- 
senger shipped  from  the  steamer  to  the  latter 
place  on  board  of  his  vessel,  and  the  plaintiff 
Drought  action — Heldj  that  the  cause  of  action 
did  not  arise  in  a  foreign  country,  but  in  Von- 
treal.  Macdougall  v.  Torrance,  5  L.  C.  J.  148, 
8.  C.  1861. 

379.  Where  the  plaintiff  brought  action  for 
the  recoverv  of  a  certain  sum  of  money  which 
by  the  declaration  was  payable  in  London  on 
an  obligation  passed  at  Quebec — Held,  thai  the 
cause  OT  action  arose  in  Quebec.  Jackson  et  ah 
T.  Coxworthy  ei  ah,  12  L.  C.  B.  416,8.  C.  1862. 

380.  Where  a  resident  of  Toronto  ordered 
goods  by  letter  from  a  merchant  in  Montreal,  and 
Juso  gave  verbal  order  for  goods  to  the  travel- 


•  The  general  Uwi  of  uiury  were  ftboUahedby  22  Vic. 
«ap.  60,  Mc.  2.  See  G.  S.  C.  cap.  56.-^£d. 


ing  agent  of  the  merchant  at  Toronto,  and  action 
was  brought  in  Montreal— JJe2d,  on  declinatory 
exception,  that  the  cause  of  action  arose  in 
Montreal,  nojt. in  Toronto.  CZorX;  v.  Riiokf^^ 
L.  G.  J.  23,  k  14  L.  C.  B.  48,  8.  G.  186.3. 

381 .  Where  a  defendant  was  sued  foe  a  j^ 
de  vente  of  a  lot  of  land  situated  iq  the  district 
in  which  the  action  was  commenced,  and  service 
was  made  upon  the  defendant  ftt  bis  domicile 
within  another  district,  in  which  also  the  deed 
of  sale  wan  passed— ^6l({,  that  the  court  had 
no  jurisdiction,  the  cause  of  action  having  arisen 
in  another  district  Oauthier  v.  Oration,  14 
L.  G.  B.  442,  C.  G.  1864  j  37  A  38  C.  G.  P. 

382.  Where  a  nawspaper  proprietor  hrou^t 
action  against  the  |)ostmaster  of  Montreal  Tor 
an  allegS  subscription  to  his  oewppaper,  but 
failed  to  make  proof  of  any  subscription — Meldr 
maintaining  the  declinatory  exception  of  the, 
defendant,  that  the  mailing  of  th^  PH^^  ^  ^ 
Quebec  post  office  did  not  give  rise  to  aright 
action  there,  though  it  might  h&ve  done  so  bad 
the  paper  lieen  ordered.  FooU  v.  .FVmt,  15 'L.  -C. 
B.46,  G.O.  1864<j 

383.  The  delivery  i^t  the  post.  o£lce  of  a  ^ews*7 

Saper  addressed  t«^  a  perH>P  j^siding  \n  anoth^ 
istrict  gives  rise  to  «  right  of  aoM<Ml  in  t\kp  dia- 
trict  where  it  was  to- delivered.  Pemn^  $taL  ^ 
BerthdoU  9  L.  G.  4..i(^^P.  G.  1865, 

384.  Where  a  coakt^t  ff>x  thswi^l^  Of  gpo^t 
was  made  with  defendant  in  Montreal;,thro9giv 
the  agent  in  Montri^iof  theplMAtjflhi  y^QTfH^ 
a  foreign  company,  and<  theuioa^y^  W^i^  ¥^^ 
the  agent  so  that  the  defendant  coold  not  bava 
got  the  goods  from  the  G«stoiq  6qu^  in  lio^t-' 
real  without  applying,  tei  the  ^gsnt  of  the  plain- 
tifls,  but  were  at  detendant's  jv^^ki  ^,  unk^^^t^ 
thev  were  plaoed  on  the  ndlwuy  4t  Boatoo?— 
Held,  that  the  cause  of  aotioo4idaoiHfiVMtaJ«> 
foreign  country.  Gregory.  M  T^  B99Ummd 
Sandwich  Glass  Co.,  9  i..  G.  J.  m^M  l&^^ti 
B.  475,  A  1  L.  G.  L.  J.  37,  0.  fr.W«6.    :  ,- 

385.  The  plaintiffs  sued  in  Hootreal  pa^aC^o- 
tract  made  at  Verch^res  for  a  baiaooe^  Wttpaj 
which  they  had  advanced  to  the  d#(Q94il|k^^^ 
the  purchase  of  grain.  The .  d^fl lyt^gt^ ; f^g^ 
the  question  of  jurisdiction.  The  objection  was 
held  to  be  unfounded  in  itself  A|iq)irr9g^p^y. 
as  being  raised  in  a  plea  to  the  merito,.  4af*aAr 
of  by  exception.*  Amxoieivir.  v.  MorHntau^  VLS 
G.  L.  J.  26,,  B.  G.  1865. 

386.  An  action  for  separation  of  property  \» 
properly  brought  in  tne  district  where  .tlie 
defendant  has  been  personally  served  in  aooord- 
ance  with  C.  8.  L.  G.  cap.  82, sfec.  26.  Eof^MU'^, 
St.  Jean,  10  L.  G.  J.  7^  &  16  L.  G.  B.  256^  JkZ 
L.  G.  L.  J.  19,  Q.   B.  1866 ;  35  C.  C.  P.         .   ^  • 

387.  An  action  cannot  be  brought  in  H'distffbi 
in  which  the  defendant  has  no  domi^iler  •iiM 
where  he  has  not  been  served  with  procfSBi  ji|i^ 
less  the  whole  cau^e  of  action  has  arisen  in  Aat 
dif«trict.  GauH et al  v.  Wright  et  di:,'l3  He.  H 
60,  S.  G.  1868 ;;  34  G.  G.  P. 

388.  Where  a  commercial  traveller  had  com- 
missions  to  act  for  various  houses  in'Montival 
and  to  sell  goods,,  and  he  took  an  order  itk 
Ea  mouraska  for  one  of  the  houses  in  Montreal 

which  he    represented,    and  sttch  Order  wtm 

.      I        »       .. 

•The  groands  of  this  decision  are  not  gtT«njwltSialA~ 
dent  clearness  in  the  report  to  make  l8e  Jtta0MBt*il^ 
teiligible.— £pr 
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accepted  by  such  houee^HM,  that  the  right  of 
action  did  not  arise  m  Kamouraska,  bat  in 
MoDtreal.  Liunerre  v.  GquvreatL  17  L.  C  J.  241, 
S.  C.  R.  187?i  34  C.  C.  P, 

389.  The  cause  qI  action  upon  the  acceptaooe 
of'aU^ajx>]i6aiipo  for  a  policy  of  life  insuraDce  by 
^agfbf  dofl^  uoi  arise  wh^re  it  was  taken,  but 
whft^jjb^  offifif  o(;,ibe  compapy  is  situated. 
rqttuim  y.,l!li€jiuiudl  Inwrwifit  Co,  afStan" 


^^a4andS^brq6Hi^  16  L.  C.  J.  26,  S.  C.  R 
■  39v..  Acuon,on]f)rou)iH8ory  notes  made  in  one 


F.^  A  C/38  Vic.  cap.  20,  sec.  11. 

on.f)rou)iH8ory  notes  made  in  one 

l^ace  and  ^yable,  iu  aDother  may  be  brought  in 


CXVI.  Union  of. 


"*<JjJijtrict  iwh^re.,tj^ey.arei  payable.     Ctaxton 
yt:  Metu^  4^al^  iBr,  H  Wt>  C.  1873$  34  C. 

y.  P.  "  '    '*     -.    . '  ~ 

'•^1-  #* debtor  is;  liable  to  be  sued  at  the  place 
where Ui< ' detii  wascpntracted,  but  not  at  the 
pl^ce  yfh^T$  it .  was'  m^e  payable  merely  on 
aecouptpT^e  debt  having  p^i^made  payable 

1874  ;-34'<?.'  cTP:  ^  ^  v^  ^'  ^ 

392.  Where  a  contract  though  bearing  date 
at  Montreal  was  proved  to  have  been  made  in 
Ontaiio^ffM.  thai  the  cause  of  action  arose 
ID  Ontario,  and  the  action  here  was  dismissed. 
T^^eJjMmf^lmM^j^mtitpqpir  J^^  Co. 

▼-»  Ai9^^«^ai«:20.JU  CTJ.  28,8.  G.  1876. 

398«  Whiarfr  a  hits  InfimiD^e  Co.  haying  its 

amm^'pOot  ia  New^Tork,*  and  ita  priaoipal 
»fAw.tli^PjK>iniMa  ofQvebac  in  Montreal, 
^atoM.fiQMfiii  Qoebsoy  had,  upon  appli- 
ottpo^^maatiiQ  QfieUa#  iattted  a  policy  to  a  per 
^  .9wiQS(i9.<M  otot  «Dd  baiBg  sued  for  the 
amouat  of  such  nolicy  was  required  by  prooesa, 
aenred  at  the  Montreal  office,  to  appear  and 
plead  before  the  Sup^wrxGoort  at  Quebec,  and 
dedined  the  jurisdiction— i7e2d,  that  it  was 
inp^Biiint  ffn  |ha»  ]Nbia«iff  to  show  that  the 
|Qli«  had/been  «Ueutad  in.  tha  district  of  Que- 
bec tlhat'liMr|*ocl  addooad  wsaa  insufficient  for 
4>atf«fpQie|.that  on  theccmtrary  there  waa 
^yiaiafr..tOv.|iraaaa>iai.tJ^.  tha  pdicy  had  been 
miti  mdtwtaoM  ai the  hosK office  in  New 
Xcfli^.and  Ibat  lhf[4ablbatorr  esoeption  iDust 
i;txMM|a«^aa.te.aDi«iQ(aiiied:  VeMina  ▼.  The 
Nt»  York  Idfe  Insurance  Co.,  I Q.  L.  A.  207, 

ji9Ht.Sh»  coart  at  Monireal  haa  no  jurisdic- 
IQo^l^iaM&idd^iia&ilt  ta'aaawer  a  suit  on 
%^ri|hMiaa  04  >lla«^aftl;.«biit.  payable  ^t  St 
Hyacmihe,  and  accepted  accordingly.  Chreene 
eiaky.  EUmckeU^  20  ^  Q^  J.  X^  8.  a  ia76. 
396.  In  an  a^uonjM'o  socio  arising  out  of  a 
"l«wjw»  oaatfucte^  in  t^sL^id  of  Jersey, 
I  n|]p||lg  iteAead  office  there,  but  canying  on 
V^ffmyS^^^.f^  owning  property  in 
^'"Xff fi^.^f?f)ri  M^e  deliqdants  who  had 
never  bmadBiicued  in  the  said  district  were 
sommoned  through  ifae  newspapers  to  appear 
anddM thrrriu  and ' declined  tAe jurisdiction 
— IMa^'oanilrming  court  below,  that  the  declina- 
tai7  eaeenlion  was  w«Ulaken.  Ooseei  &  Robin 
<<  at,  2  <)»  L.  R.  91,  Q.  B.  1876. 

39I.  Uatil  the  rendaHng  of  the  account  as 
tutor,  the  only  action  by  the  minor  become 

~* -^alW»>*>r>;JVi^?«  out  of  the 

D  IS   the   action   iuteUB  dtreeta* 

▼•  Moan,  17  L.  C.  J.  236, 8.  C.  1873. 


»>'>  A.\ 


397.  Where  motion  was  made  to  unite  twoi 
causes  on  the  ground  that  the  matters'  audi 
things  in  both  were  the  same,  and  the  actjpot 
in  both  oases  depended  upon  the  validity  of  bl 
will,  the  motion  was  held  to  be  at  variance  witjiii 
the  uniform  practice  of  the  courts  ai^d  waa  ren 
jected  accordmglv.  Simard  v.  Perrault  &  Per- 
rault  &  Simard.'!  L.  C.  J.  249,  S.  G.  1867. 

398.  Where  the  pleas  to  four  different  actions- 
and  between  the  same  parties  were  precisely 
similar,  being  on  promissory  notes  matured  at 
difierent  dates,  an  application  by  defendant  to 
unite  the  action  was  refused.  Poky,  ^t  oL-^J^ 
Tarratt  et  al.,  9  L.  C,  J,  108,  &  16  L.  C.  R  246,^ 
Q.  B.  1866. 

399.  The  court,  howeveri  it  would  appear,, 
may  in  its  discretion  allow  a  motion  to  unite- 
two  actions  on  sufficient  cause  shown,  althoufh 
the  consent  of  the  opposite  party  be  withheld, 
lb. 

400.  Two  actiona  may  be  united  and  proee*- 
cuted  under  the  same  procedure  by  order  of 
the  court  on  the  demand  of  one  of  the  partiea 
when    there    is  oonection  between    the    twc 
Hiheri  v.  Qtusnel,  10  L.  C.  J.  83,  S.  0.  1866. 


ACTS   IMPERIAL— See  LAWS   OP 

ENGLAND. 


ACTS  OF  PARLIAMENT. 

L  AoBioiTLTtJRALAoT,«eeAGRlCnLTUBAXi. 
ACT. 

n.  Alteration  or,  401. 

m.  Canada  Tsnubs  Aot,  Me  C.  T*  A. 

IV.  Constitutionality  op,  402-408. 

y.  DuTiss  of  Courts  with  Rbspbot  to,  see.- 
COtJETS, 

VI.  ErraoT  op,  40^-413. 

VII.  Elbotion  Aot  op  1849,  see  ELECTIOIT 
LAW. 

Vm.  Errors  or,  414. 

IX.  Interpritation  or,  416-416. 

X.  Operation  op,  see  SEIGNIORIAL. 
RIGHTS. 

XI.  Seigniorial  Aot  OP,  1864,  «e«SEIGNIO* 
RIAL  RIGHTS. 

Xn.  South  Sea  Bubble  Act,  417. 

n.  Alteration  op. 

401.  Where  a  etatute  impoeed  a  punishment 
of  two  monthe  imprisonment  with  or  without 
hard  labor  for  vagrancy,  and  by  a  subsequent • 
etatute  it  was  enacted  that  the  imprisonment 
mieht  be  extended  to  six  months,  but  said; 
nothing  about  hard  labor— ^eid,  that  this  alter- 
ation.  was  equivalent  to  anew  punishment  which 
abroga^  the  former,  and  that  a  oonviotioa 
under  the  latter  act  acHudging  six  months  im- 
prisonment with  hard  labor  was  bad.  Williams^ 
Exp,,  19  L.  C.  J.  120,  S.  C.  1876. 

IV,  Constitutionality  op. 

402.  The  powers  conferred  on  the  Corporatioib 
of  Montreal  by  the  act  of  the  Province  of  Quebeo; 
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^2  Vic.  cap.  70,  sec.  17,  to  inflict  cumulative 
|)UDi6hmei)t  as  herein  enacted  are  unconstitu- 
tional.   Poptn,  Exp.,  15  L.  C.  J.  334,  &  16  L. 

*C.  J.  319,8.0.1871-72. 

403.  Notwithstanding  the  91st  section  of  the 
British  North  America  Act,  by  which  exclusive 

Jurisdiction  is  given  to  the  Parliament  of  Can- 
4ida  in  matters  of  insolvency,  an  act  of  the  Legis- 
lature of  Quelle  changing  the  constitution  of 
-an  incorporated  benefit  society,  so  as  to  compel 
41  widow  to  receive  ftom  the  society  the  sum  of 
:$200,  instead  of  a  life  rent  of  seven'shillingsand 
sixpence  weekly,  on  the  ^ound  that  the  society 
is  insolvent,  is  constitutional  and  within  the 
powers  of  the  said  legislature.  The  Union  St. 
•Jacques  &  Belisle,  20  L.  C.  J.  29,  P.  C  1874, 
reversing  15  L.  C.  J.  212,  1871. 

404.  The  petitioner  was  imprisoned  by  the 
Pire  Commissioner  on  the  ground  of  incendiar- 
ism. He  prayed  for  his  release  on  the  ground 
that  the  statute  creating  the  oflSce  of  Fire  Com- 
.missioner  was  contrary  to  the  confederation  act, 
inasmuch  as  it  established  a  criminal  procedure 
'Which  by  the  act  is  restricted  to  the  federal 

Parliament  — Held,  that  the  statute  in  question 
had  no  reference  to  criminal  procedure  and  wa.« 
perfectly  constitutional.  Dixon,  Exp.,  2  R.  C. 
231,  Q.  B.  1872. 

405.  The  License  Act  of  Quebec  is  constitu- 
tional .  Duncan,  Exp.  &  Marquis,  Exp.,  4  R.  L. 
?28,  S.  C.  1872. 

4^6,    The  Contested  Election  Act  of  1873  is  \ 
constitutional.    Duval  v.  Casgrain  k  Michaud, 
5  R.  L.  712,  E.  C.  &  19  L.  C.  J.  16, 1874. 

407.  The  Quebec  Statute,  33  Vic.  cap.  5, 
entitled  the  Quebec  Parliamentary  Act,  is  con- 
stitutional. Dansereau,  Exp,,  19  L.  C.  J.  210, 
•Q.  B.  1875. 

408.  The  Dominion  Controverted  Elections 
Act  of  1874,  imposing  on  the  judges  of  the 
j)rovinciai  courts  the  duty  of  trying  election 

petitions  under  such  act,  is  withm  the  power 
-and  jurisdiction  of  the  Parliament  of  Canada. 
Hyan  et  al  v.  Devlin,  20  L.  C.  J.  77,  8.  C.  R., 
-A  Owens  et  ah  v.  Gushing,  20  L.  C.  J.  86,  S.  0. 
K.  1875.  ^ 

VL  Effect  of,  see  MUNICIPAL  CORPO- 
.RATIONS,  By-Laws  of. 

409.  Where  an  act  of  Parliament  declares 
that  the   banks  of  a  river  on  which   the  abut- 

^juents  of  a  bridge  have  been  erected  by  an  in- 
-dividual  are  to  be  public  property,  the  right  of 
•the  former  owner  is  necessarily  extinguished, 
■whether  he  has  or  has  not  been  indemnified. 
Sausserman  v.  Casgrain,  1  Rev.  de  Leg.  509, 
K.B.  1821.  * 

410.  A  permanent  statute  replaced  by  a  tem- 
.porary  one  which  contains  nothmg  to  show  that 
ihe  intention  of  the  legislature  was  that  the 
repeal  should  be  absolute,  will  revive  at  the 
-expiration  of  the  temporary  act.    Falconbridge 

V.  Tourangeau,  2  Rev.  de  L^g.  188,  K.  B.  1821. 

411.  An  act  declared  by  the  legislature  gen- 
-erally  to  be  temporary  has  no  more  than  a  tem- 
porary effect ;  yet  a  temporary  aot  may  repeal  a 
^permanent  statute,  if  the  intention  of  the  legisla- 
ture to  effect  such  repeal  be  manifest.  Chasseur 
w.  HameU  S.  R.  310,  K.  B.  1828. 

412.  An  act  of  the  parliament  of  Great 
JBritain  declared  that  all  laws  passed  by  the 


legislature  of  a  colony  should  be  valid  and 
binding  within  the  colony,  and  directed  that  the 
colonial  court  of  appeal  should  be  subject  to 
such  aopeal  as  it  was  previous  to  the  passing  <tf 
the  said  act,  and  also  to  such  further  and  otaer 
provisions  as  micht  be  made  in  that  behalf  by 
any  act  of  the  colonial  legislature — Held,  that 
an  act  having  been  passed  by  the  colonial 
legislature  limiting  the  right  of  appeal  to  cases 
where  the  sura  in  dispute  was  not  less  than 
<£500  sterling,  a  petition  for  leave  to  appeal  in  a 
case  where  the  sum  was  of  less  amount  could 
not  be  received  by  the  king  in  council,  although 
there  was  a  special  saving  clause  in  the  colonial 
act  of  the  rights  and  prerogatives  of  the  crown. 
CuHllier  &  Aylvdn,  S.  R.  527,  £.  B.  1832. 

413.  An  act  of  the  le^slature  of  a  colony 
belonging  to  the  crown  is  in  every  case  to 
which  It  is  aoplicable  of  binding  authority, 
equally  in  the  Queen's  hieh  court  of  admiralty 
and  in  the  vice-admiralty  court  of  Canada. 
The  Hibernian  in  re,  1  Q.  L.  R.  319,  P.  G. 
1872. 

VIII.  Errors  in. 

414.  A  typographical  or  clerical  error  in  the 
English  text  of  a  statute,  as  by  the  insertion  of 
the  word"  these*'  insteaii  of  tne  word**  third** 
cannot  be  corrected  by  reference  to  the  French 
text  in  which  no  such  error  occurs,  and  the 
court  will  not  presume  what  meaning  the  legis- 
lature intendeo,  but  will  take  the  text  as  itiinds 
it.  Archambault  v.  Roy  &  Poirierj  2  L.  G.  R. 
25,  S.  C.  1851. 

IX.  Interpretation  of. 

415.  On  the  trial  of  an  election  petition — 
Held,  that  the  French  and  English  versions  of 
the  Provincial  Statutes  have  equal  force.  When 
they  exactly  contradict  they  destroy  each  other ; 
but  if  one  be  ambiguous  only,  the  other  may  be 
resorted  to  for  explanation  of  the  intent  and. 
meaning  of  the  law.  Bellingham.  &  AhboU,  % 
L.  C.  J.  13.  &  (TFarrell &  De  Tilley,  2  L.  C.  J.  26, 
E.  a  S.  C.  1858. 

416.  And  A«2(2,  also,  that  the  words  **  superior 
or  circuit  court  judge,  *'  used  in  the  Contro- 
verted Elections  Act  of  1857,  mean  judge  of 
the  superior  court  or  of  the  circuit  court.    lb. 

Xll.  South  Sea  BtTBBLE  Aot. 

417.  The  Act  6  Geo.  I.,  cap.  18,  commonly 
called  the  South  Sea  Bubble  Act,  does  not 
extend  to  the  American  colonies.  White  et  al. 
V.  The  Daedalus,  S.  R.  130,  K.  B.  1818. 


ADJUDICATION— S6«  SALE, 
Judicial. 


ADMINISTRATOE— S«5  EXECU- 

TOE. 

I.  Omnium  Bonobum,  see  AGENCT,  Power 
OF  Aoevt. 


■i 
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AJ)VOCATBS. 


ADVOCATES. 
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ADMINISTRATORSHIP. 

1.  Etidbncs  of,  see  EVIDENCE. 


ADMISSIONS— See  EVIDENCE, 
PLEADING. 


j     IX.  Respoksibilitt    or,    for   adyicc,    see- 
\  ADVICE. 

X.  Rights  of,  430-432. 

n.  Ceasiko  to  Practice. 


420.  A  court  cannot  lake  cognizance  of  itseir 
of  the  fact  that  an    advocate  has  ceaeed    to 

Practise.    Doy  v.  Decouste  &  DortaL  12  L.  C- 
.  265,  S.  C.  1868. 


ADULTERY— iSe6  MARRIAGE. 


I.  A  Ground  of  Separation  from  Bed  and 
BoAU>,«ee  ACTION  en  eiPARATioN. 

II.  Of  Widow    deprites    of    Dower,    9ee 
DOWER. 


ADVANCES. 

I.  Attachment  for,  ««e  ATTACHMENT  of 
Timber. 

II.  Commission  on,  see  COMMISSION. 

m.  Lien  for,  see  ATTACHMENT,  PRIVI- 
LEGE, SHIPPING. 


ADVERTISEMENT  in  Official 
Gazette. 

I.  LuBiLiTT  FOR,  Bte  SHERIFF,  Liability 


or. 


II,  Op  Land  sold  by  Sheriff,  see  SALE 

JCDICUL. 


ADVICE. 

I.  Criminal,  418. 
n.  Mauciot78,419. 

I.  Criminal. 

418.  An  advocate  who  has  advised  a  client 
to  oppose  the  execution  of  a  writ  against  him 
by  force,  if  necessary,  believing  the  writ  to  be 
null,  cannot  be  convicted  on  a  criminal  infor- 
mation for  such  advice.  Regina  v.  Morrison  k 
Pagnuelo,  3  R.  L.  525,  Q.  B.  1872. 

n.  Malicious. 

419.  An  action  will  lie  against  a  person 
advising  another  to  a  breach  of  contract  for 
any  damc^e  resulting  thereflrom.  Mathieu  v* 
Lafiammey  4  R.  L.  371,  S.  C.  1872. 


ADVOCATES— Sc«  ATTORNEYS. 

I.  Actios  against,    see   ACTION    against 
Attorney. 
n.  Ceasikg  to  Practice,  420. 
m.  Fees  OP,  421-424. 
IV.  Liability  of. 

When  not  practising i  426. 

F&r  Neglect,  426. 
T.  Powers  of,  427. 

VI.  PlUTILEGE8  0F,428. 

Vn,  PsonssiONAL  Etiquette,  429. 


III.  Fees  of,  see  FEES. 

421.  An  advocate  may  recover  by  action  oi^ 
the  quantum  meruit  fees Yor  protessional servicer 
which  are  of  a  nature  sufficiently  defined  to 
come  under  a  regular  rate  of  charges,  but  not 
for  services  of  an  indefinite  kind,Puch  as  con 
sultaUons,  for  which  the  rate  of  charge  is  arbi.- 
trary.  Detlin  v.  Tumblety,  2  L.  C.  J.  182,. 
S.  C.  1858. 

422.  On  a  motion   to  revise    tlie  prothono- 

tary's  taxation  of  the  defendant's  bill  of  costs 

Heldtih&t  no  fee  for  rehearing  would  be  alJuwed 
unless  the  rehearing  took  place  by  special 
order  of  the  court  and  to  enable  the  court  to  be 
more  fully  informed  of  the  case.  Boswell  v.. 
Llovd,  13  L.  C.  R.  18,  S  C.  1862. 

423.  Where  several    parties    had   signed    a 
document  authorizing  an  advocate  to  take  a. 
certain  proceeding,  the  latter  cannot  hold  them 
jointly  and  severally  responsible  for  the  pay- 
ment of  his  fees.    Voutre  v.  Dempset/,  9  L.  C 
J.  176,  C.  C.  1865. 

424.  And  held,  also,  that  where  an  advocate^ 
proceeds  in  virtue  of  nuch  document  he  i» 
bound  by  the  understanding  of  the  parties  to  it,., 
although  he  himself  be  not  a  party  to  the  docu- 
ment and  is  ignorant  of  what  it  contains,  even 
where  it  is  part  of  the  agreement  that  one  or 
the  signatanes  is  to  be  exempt  from  the  cost* 
incurred  thereunder.    lb. 

IV.  LlABlUTT  OF. 

425.  When  not  practising. ^In  an  action  by 
the  prothonotary  against  an  advocate  who  had 
long  since  ceased  to  practice,  for  the  tax  iuj— 
posed  by  13  and  14  Vic.  cap.  37,  for  paying  re- 
porters—-fficicf,  that  he  was  not  liable,  As  the 
term  advocate  therein  used  only  applied  to 
such  as  were  actually  in  practice.  Monk  ei  aL 
V.  Viger,  2  L.  C.  R.  13,  S.  C.  1861. 

426.  For  neglect—An  attorney  is  not  liable 
to  his  client  except  for  gross  neglect,  and  allow- 
ing an  action  to  become  perim^e  does  not  con- 
stitute such  neglect.  Beaudry  v.  Ouimet  et  ah^ 
9  L.  C.  J.  158,  S.  C.  R.  1865. 

V.  Powers  of. 

427.  An  advocate  has  no  power  of  himself  to 
agree  concerning  the  rights  of  the  parties  he 
represents.  King  &  Pinsonneauli,  6  R.  L.  703* 
P.  C.  1875. 

VI.  Privileges  of. 


428.  On  an  attachment  in  garnishment  it  was 
held,  that  an  attorney  or  advocate  beine  Hers- 
saisi  in  a  cause  could  not  refuse  to  declare 
what  moneys  or  effects  he  had  in  his  hands  be- 
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iongine  to  the  dtfeodhnt,    hi 4  client,  on  the 

IgtonoStbtA  hia  doing  eo  would  be  a  t>etrajal  of 

t^rofeseioiial  confidence.  Mackenxie  eial-^.  Mac- 

JcmzU  &  MaekenzU  ei  al^  9  La  0.  J.  87,  S.  G. 

1864. 

Vn.  Pro PE88IOVAL  Etiquette. 

429.  An  attorney  maj  be  called  on  to  de- 
art  die  retideace  of  his  client,  bot  he  cannot 
he  compelled  to  answer,  thongh  it  woald  be  no 
4)reach  of  profeMtonal  etiquette  for  him  to  do 
-flo.    BoHSon  V.  ITie  CorporaHon  of  Montreal^  1 
L.  C.  L.  J.  24,  S.  C.  1865. 

X.  Bights  of. 

430*  An  advocate  or  attorney -at-law  has  no 
ri^t  of  action  acainst  his  client  for  costs  of  a 
mui  which  is  stilt  pending.  Atwell  ic  Browne, 
^  L.  C.  J.  165,  Q.  B.  1865. 

431.  And  where  a  client  supplied  his  attorney 
^  litem  with  money  to  cany  on  a  suit,  and 
judgment  goin|{  in  his  fkyor  with  costs  the 
4Utomey  was  paid  his  taxed  costs  by  the  other 
side,  and  the  client  brought  action  to  recover 
«he  money  so  supplied — Meld,  that  the  attorney 
iiad  a  right  to  of»et  against  the  demand  of  the 
-client  the  value  of  his  services  rendered  in  the 
case  over  and  above  the  taxed  costs  paid  to  the 
attorney  by  the  other  side.  Beaudry  v.  Ouimet 
^al.,  9  L.  G.  J.  158,  S.  G.  B.  1865. 

432.  An  advocate  and  attorney  at  law  has 
the  right  to  reclaim  from  his  client  the  cost  of 
<a  factum  made  for  such  client  and  submitted  to 
the  judge,  such  costs  not  beine  provided  for  in 
Ibe  Unff;     Vandale  v.  Gauthier,  5  B.  L.  132, 

€•  1873. 


AFFIDAVIT. 

L  Fob  Attachmxvti  see  ATTAGHMENT, 
IN80LVENGY. 

II.  Fob  Gapiab,  see  G APIAS. 

HE.  Fob  Immediate  Examivatiok  or  Wir- 
VEBB,  see  WITNESS. 

IV.  Fob  Mandamub,  see  MANDAMUS. 

v.*  ly  Actions  on  Notes,  see  AGTION  on 

JBlLLB,  &o, 

VI.  In  Default    Gases,  see  ACTION  by 
Default. 

VII.  In  Election  Gases,  see  ELECTION 
LAW. 

Vni.  In  Intebvektion,   see   INTERVEN- 
TION. 

IX.  In  Qui  tam  Cases,  see  ACTION  Qui  tam. 

X.  JuBAT  IN,  see  JURAT. 

XL  With  Motion  fobSecubitt,  see  COSTS. 
XIL  With  Opposition,  see  OPPOSITION. 
XIIL  With  Pleading,  see  PLEADING. 


AFFINITY— See  KINDRED,  RELA- 
TIONSHIP. 


AFFREIGHTMENT,  set  CARRIERS. 

I.  filLL  OF  LaDDIO. 

CondUumsim4S3-^6. 

InterpretatUm  of,  436-438. 

Bighi  to,  439. 

TfWisferofi  44#. 

n.  Chabtbb  Pabtt. 

LiabUiiy  of,  441. 
IIL  Condition  OF  GooM  WHEN  Shipped,  442 

IV.  CONSIOVEE. 

IrtoMiiiy  o)r,  443-445. 

NoUee  of  loss  fty,  446. 

Powers  of  447. 

Ria]Usof44». 

Who  isy  449. 
V.  Consignment. 

Effect  of,  450. 
VI.Fbeight. 

Action  for,  451. 

LiabiUt^  for,  452. 

I.  Bill  of  Lading. 

433.  Conditions  in,^K  eommon  carrier  mmy 
limit  his  liability  by  oondiUons  inserted  ia  the 
bill  of  lading,  and  where  a  bill  of  lading  con- 
tained a  clause  or  a  condition  that  if  from  any 
cause  the  eoode  did  not  eo  forward  on  that  ship, 
they  shotud  be  forwarded  by  the  next  steamer 
of  that  line— .SeM,  that  the  carrier  was  not 
liable  for  loss  arising  from  delay  in  tranship- 
ment where  the  ocean  vessel  was  found  to  be 
full.  Torrance  et  aX.  k  Allan,  8  L.  C.  J.  57, 
Q.  B.,  A6  L.  G.  J.  190,  S.  C. ;  1676 C.  C 

434.  Where  a  bill  of  lading  contained  a  con- 
dition that  demurraffe  would  be  charged  on  all 
cars  not  unladen  within  twenty-four  hours  after 
their  arrival — Held,  that  under  such  condition 
there  was  a  lien  upon  the  goods  carried  as  well 
for  demurrage  as  for  freight.  Murray  v.  The 
Grand  Trunk  Bailway  Company,  6  B.  L.  746, 
S.  G.  1874;  2457  et  seq.  C.  C. 

435.  The  conditions  on  the  back  of  a  bill  of 
lading  limitin|[  the  liability  of  the  company  will 
bind  the  consignee  if  signed  without  reserve. 
Chartier  eial  v.  The  Grand  Trunk  Railway  Co., 
17  L.  G.  J.  26,  S.  G.  18734  2422  G.  G. 

436.  Interpretation  ^.— The  plaintifis'  and 
appellants'  action  was  for  $9,553,  the  value  of 
the  damage  alleged  to  have  been  suffered  by 
306  packages  of  tea  on  the  voyage  from  London 
to  Montreal.  By  the  bill  of  iaidtng  the  goods 
were  to  be  delivered  from  the  ship's  dock  at 
Montreal,  where  the  ship's  responsibility  should 
cease,  to  the  Grand  Trunk  Bailway,  and  by 
them  to  be  forwarded  by  rail  to  Toronto,  there 
to  be  delivered  to  the  plaintiffs.  One  provision 
of  the  bill  Of  lading  was  that  "  no  damage  that 
can  be  insured  against  will  be  paid,  nor  will  any 
claim  whatever  be  admitted,  unless  made  before 
the  eoods  are  removed  "—Held,  that  the  latter 
words  applied  to  the  removal  from  the  ship  at 
Montreal,  and  were  strictly  binding  on  the  con- 
signees} and  that  such  a  condition  was  not  an 
unreasonable  one,  and  covered  all  damage 
latent  as  well  as  apparent.  Moore  et  cU,  &  Harris, 
2Q.  R.  L.  147,  P.  C. 

437.  And  held,  also  that  a  delay  of  several 
weeks  in  makinjg  a  claim  for  damage  done  to 
goods  on  the  ship  itself  could  not  of  itself,  and 
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spart  fh>m  the  stated  conditions^  be  a  sufficient 
answer  to  the  action.    lb. 

438.  And  held,  also,  that  a  bill  of  ladine 
made  in  England  by  the  master  of  an  English 
ahip  is  a  contract  to  be  governed  and  determined 
by  English  law.    lb. 

439.  Bight  *o.— Where  plaintifib  shipped  a 
^aniiiy  oTflolir  od  b6ard  a  vessel  of  which 
defendant  was  master,  and  the  defendant  reftised 
to  sign  or  deliver  bills  of  lading  therefor— 
Sela,  that  according  to  the  usage  of  trade  a 
shipper  was  entitled  to  bills  of  lading  of  the 
itoods  shipped.  McCtdhoh  et  at.  k  Hatfield,  7 
L.  C.  J.  225;  &  13  L.  C.  R.  321,  Q.  B.  1863 ;  2424 

C  C. 

440.  TroMfer  o/— In  an  action  for  flreijghtin 
which  the  question  of  liability  arose— ^(CfaT  that 
a  bill  of  lading  could  be  transferred  by  mere  de- 
livery without  endorsement.  Fowler  v.  Stirling 
€tal„Z  L.  C.  J .  103,  S.  C,  &  Fowler  Sc  Meikleham^ 
7  L.  C.  R  367,  Q.  6.  1867^8;  2421  &  2422  C  C. 

II.  Charter  Party. 

441.  Liability  under—In  a  charter  party  les 
acaries  de  la  mer  et  de  la  saison  were  excepted 
from  a  general  covenant  of  repponsibility  for  the 
chartered  vessel,  and  ihe  charterer  was  held 
not  to  be  answerable  tor  her  loss  bv  ice.  Fougtre 
V.  Boucher,  2  Bev.  de  Ug.  78,  K.  B.  1821. 

IIL  COKDITTOKOF  GoODS  WHKK  SHIPPED. 

442.  In  an  action  of  damages  done  to  a  cargo 
of  lea  in  the  voyage  fron)  London  to  Montreal 
—Held,  tbat  as  to  proof  of  the  condition  of  the 
goods  when  shipped  there  was  no  general  rule 
of  law  or  evidence,  aud  it  must  depend  on  the 
circumstances  of  each  case  how  far  such  proof 
is  necessary,  and  when  the  case  is  to  be  urged  as 
insufficiently  proved  without  it.  Moore  etaL  & 
Harru,  2  Q.  L  R.  147.  P.  C.  1876. 

IV.  GOKSiaKBE. 

443.  Liability  of.^K  consignee  who  has  re 
ceived  goods  shipped  to  be  delivered  on  payment 
of  freight  may  be  sued  for  the  amount  of  such 
freight,  and  can  support  an  incidental  demand 
for  damages  occasioned  to  such  goods  by  the 
master's  neglect.  Oldjield  v.  Hutton,  2  Rev. 
deLeg.  77,K.  B.1812. 

444.  Where  action  for  damajge  was  brought 
against  the  consignee  of  a  tradmg  vessel  laden 
inth  gniu—Held,  that  according  to  the  provi- 
sions of  C.  S.  L.  C,  cap.  160,  he  was  not  bound 
to  discharge  such  cargo  at  a  greater  rate  than 
2,000  minots  per  diem.  Marckand  v.  Eenaud, 
6  L.  C.J.  119;   8.  C.  1862  J  2458  &  2460  C.  C. 

445.  Action  was  brought  by  the  owners  of  a 
vessel  against  the  owners  and  consi^ees  of  a 
quantity  of  grain  for  damage  occasional  by  delay 
in  receiving  the  cargo.  The  pain  was  brought 
by  the  plaintiffs'  vessel  fh>m  Chicago  to  Kingston, 
where  the  defendants  employed  a  forwarding 
hoose  to  receive  it  and  carry  it  to  Montreal. 
Defendant^  pretension  was  that  these  second 
carriers  were  ready  to  receive  it,  and  that  the 
dday  was  occasioned  by  the  captain  of  the 
plaintiflh'  vessel,  which  was  not  proved— fleW, 
that  the  defendants  were  liable  notwithstanding 
^he  delay  was  occasioned  by  the  carriers  em- 


ployed by  defendants  to  receive  and  convey  it 
forward  on  their  account.  Henderson  v.  Oavet^ 
hill  et  al,  13  L.  C  B.  77,  8.  C.  1862. 

446.  Notice  of  loss  by,— In  an  incidental  de* 
mand  by  a  defendant  for  loss  suffered  during 
voyage — Held,  confirming  court  below,  that  in  a 

general  way,  a  consignee  who  complains  of  short 
elivery  or  damage  to  goods  ought  to  protest 
with  all  possible  diligence  in  order  that  the 
alleged  loss  may  be  investigated.  Gaherty  & 
Torrance  et  al,  6  L.  C.  J.  313,  Q.  B..,  &  13 
L.  C.  R  401, 1862. 

447.  Powers  of. — In  an  action  in  revendica- 
tion  of  certain  goods  consigned  to  the  defendant 
by  the  plaint i£&—ireZd,  that  prior  to  10  &  11 
Vic.  cap.  10,  ihe  consignee  ot  goods  could  not 
pledge  tnem  for  his  own  debt,  and  that  the  con- 
signor might  revendicate  them  in  the  hands  of  a 
third  party  if  they  were  po  pledged.  Rostron  et 
al.  &  Walker,  1  L.  C.  B.  318,  Q.  B.  1848 ;  1740 
etsfq.  ^.  C. 

44d.  /lights  of, — Where  the  plaintifi^  claimed 
for  damages  suffered  by  goods  which  had  been 
delivered  on  the  wharf  at  Quebec,  after  they  had 
notified  the  defendants  that  they  wished  to  have 
them  delivered  into  a  lighter  provided  bji  them- 
selves, but  which  the  defendants  refused  to  do 
before  payment  of  the  freight — Held,  reversing 
judgment  of  court  below,  that  the  master  or 
owner  of  a  vessel  could  not  be  compelled  to 
delivery  goods  into  a  liehter  before  payment  of 
freight,  and  that  the  delivery  on  the  wharf  was 
a  good  deliverv.  Juson  et  aL  &  Aylward,  14 
L.C.  R  164,  Q.  B.  1862. 

449.  TTAoi^.^Wherenn  invoice  mentions  in 
effect  that  the  goods  are  consigned  to  the  party 
making  the  entry,  he  will  be  held  to  be  the  con- 
signee of  such  goods  within  the  meaning  of  the 
Customs  Act,  even  although  the  bill  of  lading 
of  such  goods  affirm  that  the  eoods  are  to  be 
delivered  to  other  parties  or  their  assignees. 
Lyman  et  al.  &  Bouthillier,  7  L.  C.  J.  169,  Q.  B. 
1863. 

V.  COKSIONMEVT. 

450.  Effect  of— The  defendant  was  conduct- 
ing a  fishing  and  hunting  establishment  at  the 
ismnd  of  Antioosti,  and  l^ing  in  difficulties,  in 
order  to  satisfy  one  of  his  creditors  at  Quebec, 
consigned  to  nim,  but  without  his  knowledge,  a 
large  quantity  of  salmon.  On  arrival  of  the  car- 
go at  Quebec  it  was  seized  by  the  plaintiff, 
another  creditor,  and  on  an  op{)Osition  by  the 
consignee — Held,  that  there  being  no  sale  or 
agreement  between  the  defendant  and  the  con- 
signee with  regard  to  the  salmon  that  the  pro- 
perty had  not  nassed,  notwithstanding  the  Dili 
of  lading  signea  by  the  master  of  the  schooner 
in  which  they  were  carried,  and  the  seizure  hav- 
ing taken  place  before  the  ^oods  reached  the 
hands  of  the  consignee  must  be  held  to  be  good 
and  valid.  Frechet  v.  Corbet  &  divers,  5  L.  C.  B. 
211,  S.  C.  1865. 

VI.  Freight. 

451.  Action  for, — ^If  under  a  charter  party, 
in  which  a  gross  sum  is  stipulated  for  the 
freight,  part  of  the  cai^KO  is  delivered  and  ac- 
cepted, an  action  will  lie  pro  tanto  for  the 
flight,  and  damages  for  the  non-delivery  of 
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the  residue  of  the  cargo  cannot  be  aet  up  against 
such  action ;  they  must  be  claimed  by  an  in- 
cidental cross  demand  or  a  new  and  distinct 
action.  Chiay  v.  Bunier,  2  Rev.  de  L6g.  11,  K. 
B.1810;  1679,  1680  A 2453  C.  C. 

462.  Liability  for. — ^In  ao  action  against  the 
consignor  of  iron  at  Glasgow  to  their  aeent  at 
Montreal  as  consignee^  but  in  reality  to  tne  ven- 
dor^  who  had  given  instructions  to  hisaeent  at 
Glasgow  to  have  it  so  shipped — Held,  tnat  as 
the  evidence  of  record  showed  that  the  goods 
shipped  were  the  property  of  the  vendor  and 
not  of  the  defenJant,  that  the  liability  of  the 
defendant  was  not  established,  and  the  action 
was  dismissed.  Fowler  v.  Sti^'ling  et  al.,  3  L.  C. 
J.  103,8.  C,  &  Fowler  &  Meikleham,  7  L.  C.  R. 
367,  Q.  B.  1857-68;  2464  C.  C. 


'*  AGAINST  THE    FORM     OF     THE 
STATUTE/'  &c. 

I.  Omission  of,  when  Fatal,  «c«  PLEADING 
IN  Inf6rmatiox. 


AGE. 


I.  Disparity  of,  a  GrouND  op  Skparatiok, 
tee  ACTION  en  Separation. 

II.  Evidence  of,  see  EVIDENCE  of  Birth. 

III.  Mention  OF,  IN  Deposition,  «e«  DEPOSI- 
TION. 


AGENCY. 

I.  Agent. 

Actions  against,  463. 

Actions  byy  464. 

Action  on  contract  made  by,  466. 

Acts  o/,466. 

Bills,  etc.,  to,  467, 468. 

Commission  of,  459. 

Endorsement  of  note  by,  460. 

Evidence  of  ,  461. 

Goods  pledged  by,  462. 

Liability  of,  463-467. 

Liability  ^Corporationfor  acts  of,  468-470. 

Lien  of,  for  money  advanced,  471. 

Power  of,  472-478. 

Promises  to,  479. 

Ratification  of  Ads  of,  480,  481. 

Bemuneration  of,  482,  483. 

Sale  to,  484. 

II.  Auctioneers,  486. 

III.  Bank  Manager, 
Powers  of,  486. 

IV.  Brokers. 
Contract  notes,  487-490. 
Remuneration  o/*,  491 . 

V.  Brokers  AND  Factors. 
Difference  between,  492. 
Liahility  o/,  493,  494. 
Who  are,  496. 

•    VI.  Communications  between  Principal  and 
Agent,  496. 

VII.  Del  Credere  Commission,  497-499. 

VIII.. Disavowal  of,  600. 


IX.  Factors. 
Powers  of,  CtOl,  602. 
Rights  of.  603. 

X.  In  Marine  Insubakob,  604. 

XI.  Liability  for  Expenses  of,  see  CON- 
TRACTS, Intkbfbitation  op. 

XII.  Of  Attorneys  ad  litem,  see  ATTOR- 
NEYS ad  litem. 

XIII.  Of  Bank  Officer,  605. 

XIV.  Of  Clerk,  606. 

XV.  Of  Husband  fob  Wife,  507. 

XVI.  Of  Officers  of  Corporations,  608- 
610. 

XVri.  Of  Partner,  611. 
XVIII.  Of  Wife  for  Husband,  see  MABr 
RIAGE,  Liability  of  Wife. 

XIX.  Power  op  Attorney. 

Btf  Foreign  PlainUff,  612,  613. 
Mectofb\4~b\^. 
Evidence  of  Execution,  617,  618. 
Validity  of,  b\%. 

XX.  Prescription  of,  620. 

XXI.  Principal. 

•  Liability  of,  621,  622. 

Power  of,   with    regard    to    action,    see 
PROCEDORE  Desistemekt. 
Rights  of,  623-626. 

XX II.  Promise  of  Sale  by  Agent,  see  SALE. 
XX  in.  Sub- Agent. 

Liahility  for  default  of,  626. 
XXIV.  What  Constitutes,  527. 

I.  Agent. 

453.  Action  against — Where  an  agent,  hold- 
ing a  power  of  attorney,  had  collected  and  not 
paid  over  a  dividend  awarded  plaintiff  b?  a 
court  of  bankruptcy — Held^  that  the  plaintiffs 
recourse  was  not  confined  to  an  action  lo  account, 
I  ut  be  could  sue  for  the  specific  sum  awarded 
by  the  court.  Phillips  et  al.  v.  Josqph,  15 
L.  C.  J.  336,  S.  C,  &  1^  L.  C  J  162,  Q.  B.  1875. 

464.  Action  by. — An  agent  or  attorney  cannot 
bring  an  action  in  his  own  name  on  behalf  of 
his  principal,  not  even  when  there  is  an  agree- 
ment to  that  effect  between  the  principal  and 
the  other  contracting  party.  Alsopp  v.  Hart,  2 
Rev.  de.  Leg.  29,  K.  B.1817,  &  Nesbitt  et  al  v. 
Turgeon  et  al.,  2  Rev.  de  Leg.  43,  Q.  B.  1845; 
19  C.  C.  P. 

466.  Action  on  contract  made  by. — In  an  action 
to  recover  the  price  of  a  hogshead  of  wine  the 
defendant  pleaded  that  he  had  not  bought  from 
the  plaintiff,  but  from  one  Watson,  and  produced 
an  account  in  Watson's  name,  and  the  plaintiff 
answered  that  Watson  was  his  agent,  and  sold 
for  his  account,  which  was  provSi — Held,  that 
an  action  on  contract  made  by  an  agent  in  his 
own  name  may  be  brought  in  the  name  of  the 

frincipal.     Re<id  v.  Birks,  2  L.  C.  J.  161,  C.  C. 
868. 

456.  Acts  oj. — In  the  absence  of  proof  to  the 
contrary,  the  act  of  the  mandatory  in  collecting 
moneys  for  his  principal  will  be  held  to  be  a 
non-commercial  act  Joseph  &  Phillips  et  al, 
19  :L.  C.  J.  162,  Q.  B.,  &  16  L.  C  J.  104,  S.  C. 
1875. 

457.  Bills  and  notes  to. — A  note  promising  to 
pay  A  or  his  order  £20  on  accountof  B  enables 
the  endorsee  of  A  to  recover  the  amount  Neto- 
ion  v.  Allen,  2  Rev.  de  Leg.  29,  K,  B.,  &  Moir 
V.  Allen,  ib.  1817. 
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458.  And  on  such  a  note  payment  must  be 
made  to  A  or  A's  order  and  not  to  B.  lb.  1820. 

459 .  Commission  of, — Although  a  mandate  in 
commercial  matters  is  of  an  onerous  nature,  an 
agent  can  claim  commission  if  he  have  been 
engaged  to  execute  the  mandate  by  a  synallag- 
matic contract,  and  when  it  is  presumable  that 
such  commission  was  considered  as  part  of 
the  consideration  of  the  contract.  Renattd  v. 
Walker  &  t  contra,  13  L.  C,  J.  180,  8.  C.  1868 ; 
1720  ei  seq.  C.  C. 

460.  Endorsement  of  note  by, — ^Action  was 
brought  on  a  promissory  note  made  by  the  de- 
fendant and  endorsed  as  follows:  <*K  W  per 
B  W  W  ''—Held,  that  the  agency  must  be  estab- 
lished, as  such  case  did  not  come  within  tbe 
provision 8  of  20  Vic  cap.  44,  sec.  87.  Joseph 
45i  al  V.  HutUm,  9  L.  C.  R.  299,  C.  C.  1859. 

461.  Evidence  of — The  statements  of  asents, 
made  after  the  contract  has  been  perfected,  are 
inadmissible  as  evidence.  Redpaih  et  al,  v.  Sun 
Mutual  Inswrance  Co.  &  Redpath  ei  al.,  14 
L.  C.  J.  90,  S.  C.  1869. 

462.  Goods  pledged  by. — When  goods  en- 
trusted to  an  agent  had  been  pledged  by  him  to  a 
third  party  for  advances,  and  action  was  brought 
hj  the  owner  to  revendicate  the  goods — B€ldy 
confirming  court  below,  that  the  pledgee  could 
hold  them  even  against  the  owner,  and  that 
where  the  pledgee  knew  that  the  ownership  was 
Dot  in  the  pledgor,  and  where  the  pledgor  had 
had  no  notice  mnn  the  owner  forbidding  him  to 
pledge.  Johnson  et  al.  v.  Lomer,  6  L.  G.  J.  77, 
Q.  B.  1861 ;  1739, 1748  &  1751  C.  C. 

463.  Liability  of — ^One  who  contracts  as  acent 
for  the  public  is  not  personally  responsible. 
Perrault  et  al.  v.  Baillargi  &  Scott  v.  Idndsay, 
2  Rev.  de  Ug.  207  &  208,  K.  B.  1814  &  1818. 

464.  In  an  action  to  account  against  the 
tnietees  of  an  insolvent  estate  by  one  of  the  cre- 
ditors—^0/<j^  that  a  mandatory  wEo  does  not 
execute  tbe  mandate  committed  to  him  mu»t 
notify  the  mandator  of  his  execution  of  the 
triuL  Torr<xnee  v.  C^pman  et  al.,  6  L.  C.  J. 
o2,  S.  C.  1861 ;  1701  C.  C. 

465.  And  where  the  mandatory  pleaded  that 
he  bad  sold  the  estate  committed  to  nim  as  such 
trustee  to  one  of  the  insolvents,  who  had  under- 
taken to  pay  tbe  creditors,  without  notifying  the 
latter— iXsM,  that  he  was  not  thereby  absolved 
from  liability  to  account.    lb.  1713  Cf.  C 

466.  The  plaintiff  was  the  purchaser  at  sheriff's 
sale  of  the  seigniory  of  Deschambeault,  and  had 
been  in  possession  of  said  seigniory  and  ail  the 
rights  thereto  belonging' for  some  time,  includ- 
ing right  of  occupy ina;  the  seigniorial  pew  or 
hone  patronal,  when  the  FabriquCj  ignoring  his 
riffhi  to  such  pew,  caused  it  to  b«  torn  down  and 
taken  away.  The  plaintiff  brought  possessory 
action  coupled  witn  a  demand  for  damages 
jointly  against  the  Fabrique  and  against  the 
man  thev  had  employed  to  take  it  down — Held, 
that  as  tne  action  was  a  possessory  action  and 
not  purely  for  damages  it  could  not  be  main- 
tained aninst  the  person  employed  in  the 
matter,  who  had  acted  merely  as  the  paid  ser- 
▼aot  of  the  other  defendants  and  unJer  their 
orders.  Dubeau  Sc  La  Fabrique  de  Decham- 
6€att/<,2  Q.  L.  R.  6,  8.  C.  1868 ;  1727  C.  C. 

467.  A  lumberer  culling  and  sorting  deals  for 
nie  employer  is  not  liable  to  the  fine  imposed  by 
^  Vic.  cap.  49,  sec,  22,  upon  persons  culling 


without  being  d uly  authori  zed .  The  Supervisor 
of  Cullers  y,  Oagnon,  3  Rev.  de  Leg.  241,  Q.  B. 
1848. 

468.  Liability  of  Corporation  for  acts  of — 
Corporations  are  bound  by  the  acts  of  their 
agents  in  the  same  way  as  private  individuals, 
and  to  the  same  extent.  Ferrie  k  The  Wardens 
of  the  House  of  Industry,  1  Rev.  de  Leg.  27, 
Q.  B.  1845 ;  356  C  C. 

469.  A  civil  corporation  is  responsible  like  an 
individual  for  the  acts  of  those  authorized  to 
represent  it.  Brown  et  at  v.  The  Corporation  of 
Montreal,  4  R.  L.  7,  8.  C.  1871 ;  356  C.  C. 

470.  A  municipal  corporation  is  responsible 
for  the  acts  of  its  officers  if  it  have  ordered  them, 
or  if  it  ha ve  attem  pted  to  j  ustifV  them .  Doyon  v. 
The  Corporation  of  the  Parish  of  St.  Joseph,  17 
L.  C.  J.  193,  Q.  B.  1873;  366  C.  C. 

471.  Lien  of,  for  money  advanced. — A  mercan- 
tile house  at  Newry  directs  a  house  at  Quebec 
to  contract  for  the  building  of  a  ship,  for  which 
they,  the  Newry  house,  would  send  out  the 
rising.  The  Quebec  house  enter  into  a  contract 
with  some  ship  builders  accordingly.  The 
Newry  house  then  direct  their  correspondent  at 
Liverpool  to  send  out  the  rigginff.  He  did  so, 
and  it  having  been  actually  delivered  to  the 
Quebec  house — Held,  that  the  property  in  it 
vested  in  the  Newry  house,  bat  that  the  Quebec 
house  had  a  right  to  retain  it  against  the 
Liverpool  correspondent  on  account  of  their 
lien  on  it  for  advances  made  to  the  builders  and 
for  payment  of  custom  house  expenses,  althoueh 
previously  to  the  delivery  they  had  obtained  a 
transfer  of  the  ship  to  themselves  fh)m  the 
builders,  atod  had  registered  it  in  the  name  of  one 
of  the  partners  of  tlieir  house.  Rogerson  et  al. 
V.  Reid,  S.  R.  412,  K.  B.  1830. 

472.  Potoer  of, — Action  was  brought  on  a  pro- 
missory note  signed  by  F  B,  agent  of  M  S. 
F  B  was  the  brother  of  M  8,  the  defendant,  to 
whom  the  latter,  being  about  to  leave  for  Europe, 
gave  a  power  of  attorney  to  manage  and  admin- 
ister her  property  during  her  absence,  particu- 
larly the  Seieniory  of  Lasalle;  also  to  sell,  con- 
cede and  exchange  all  her  property,  including  the 
8eigniory,  and  all  her  land  in  Lower  Canada, 
except  certain  houses  in  Montreal ;  with  power 
to  pay  all  debts,  submit  claims  to  arbitration  or 
to  compound  the  same,  to  institute  and  defend 
all  actions,  and  also  with  a  general  power  to  do 
all  matters  and  things  relative  to  her  estate  as 
if  she  were  personally  preBeni— Held,  that  under 
that  the  agent  was  an  administrator  omnium 
bonorum  with  no  power  to  borrow  except  for 
purposes  within  the  limits  of  his  administration! 
which  did  not  extend  to  signing  and  discounting 
the  prom ifisopy  note  in  question.  Castle  v.  Baby, 
5L.  C.  R.  411,8  C  1854, 

473.  The  action  was  id  damages  for  the  sum 
of  £500,  against  the  defendant,  for  having,  in  his 
capacity  of  agent  or  attorney,  made  afi[tdavit  upon 
which  writ  of  attachment  issued  to  seize  a 
schooner  allegetl  to  have  been  the  property  of 
the  p\siint\f[— Held,  that,  in  the  case  submitted, 
the  defendant  was  liable.  Warren  v.  Noad,  8 
L.  C.  R.  177,  8.  C.  1857 ;  796  C.  C.  P. 

474.  Where  two  persons  were  appointed  as 
assignees  to  an  insolvent  estate,  and  one  of  the 
creditors  who  did  not  sign  the  deed  seized  the 
stock  of  the  insolvent,  and  the  assignee  filed 
opposition — Held,  on   the  contestation   of  the 
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pUkintifl;  thai  sudi  mppoiotment  of  Maignce 
wa«  a  wuMndat,  and  oo  the  principle  nul 
nt  peui  plaidir  par  proeureur  the  aeeigoee 
M  mandaUnre  could  not  aoe  or  mainUin  an 

rMitJOD.*    Chevali  ▼.  DtchanialA  Thanuu  et 
4  Ohewat,  8  L.  C.  J.  86,  8.  C.  1861  $  19 

c.  c.  p. 

475.  Where  the  defendaot  purchaaed  from  the 
plaintiff  a  quantity  of  futtocks  to  be  of  a  cer- 
tain aiie  or  aixea  eet  forth  in  a  written  contract 
between  them,  and  further  agreed  to  send  i^  man 
to  superintend  the  getting  out  of  the  futtocks, 
agreeing  to  receive  eTeiything  marked  off  for 
her  by  the  man  ehe  would  select,  but,  on  the 
plaintiff  tendering  a  quantity  which  were  of 
inferior  aixe  and  quality  to  those  set  out  in  the 
contract,  she  refused  to  accept  and  the  plaintiff 
brought  action — Hdd,  reversing  the  judgment 
of  the  court  below,  that  the  man  sent  to  mark 
off  the  futtocks  had  no  power  to  bind  the 
defendant  by  markinir  off  futtocks  that  were  of 
an  inferior  size  and  quality  to  thof^e  stipulated 
in  the  contract*  Vanftlson  &  Xannf  -16  L.  C.  R. 
243,  Q.  B.  1866. 

476.  On  an  action  by  the  Bank  of  Upper 
Canada  against  its  manager  for  breach  of  trust 
and  for  misapplication  of  moneys  belonging  to 
them — Held,  confirming  the  judgment  of  the 
court  below,  that,  without  qualifying  or  abridg- 
ing the  general  rule  that  one  standing  in  the 
position  of  a^eut  cannot  be  allowed  to  place  his 
duty  in  conflict  with  his  interests,  it  is  within 
the  power  of  a  manager  to  deal,  iu  the  ordinary 
and  proper  course  of  banking  business,  not 
merely  with  the  individuals  but  also  with  trad- 
ing corporations  in  the  places  in  which  he  acts 
as  manager,  and  to  deal  in  that  way  with  the 
trading  corporations,  even  although  he  himself 
may  hold  snares  in  one  of  tbem.  The  Bank  of 
Upper  Canada  k  Bradshaw  ei  alyll  L.  C.H. 
2:f3;P.  C.  1867. 

477.  In  an  action  on  a  promissory  note  where 
want  of  consideration  ana  want  of  Knowledge  of 
the  existence  of  the  note  before  the  institution  of 
the  action  were  pleaded,  it  appeared  that  the 
note  had  been  signed  by  tne  agent  of  the 
defendant  in  settlement  of  an  account  between 
defendant  and  plaintiff,  but  the  defendant 
actually  knew  nothing  of  its  existence — Held, 
that  the  agent  beine  under  a  special  procuration 
which  did  not  give  nim  authority  to  make  and 
sign  the  note  in  settlement  betweea  the  parties, 
and  as  defendant  had  never  in  any  way  acKuow- 
ledged  it,  that  the  action  should  have  been 
dismissed.  MesHer  &  Davignon,  3  C.  L.  J.  67, 
Q.  B.  1867;  1704  &  1727  C.G. 

478.  The  agent  at  Quebec  of  an  insurance 
company,  the  company  itself  having  its  principal 
office  at  Montreal,  caused  an  advertisment  to  be 
published  in  the  respondent's  paper  for  a  consi- 
derable period,  incurring  a  bill  of  $1 16.40.  The 
agent,  on  beine  asked  for  payment,  referred  the 
respondent  to  tne  company  as  his  principal,  and 
the  latter  denied  all  knowledge  of  the  advertising, 
and  all  power  on  the  part  of  tbe  agent  to  order 
it — Hela,  confirming  court  below,  that  the 
special  power  to  publish  advertisements  was 


*  Under  the  present  iiuolvent  law  the  aBsiffnee  can 
aaaintaln  all  saita  or  proceedings  on  behalf  of  tAe  in8ol> 
vent  eatate  in  hie  own  name  aa  fully  as  the  ineolvent 
hlmaelf  might  have  done.    Ini.  Act  1870,  boc.  39.— £o. 


inherent  in  the  ofilce  of  an  ai^evt  ai^inted  i» 
take  risks  and  receive  premiuma;  that  socb 
authority  was  to  be  presumed;  that  ^ 
advertising  was  intended  to  promote  the 
appellant's  business,  and  tbfX  proof  of  customr 
usage  or  sanction  on  the  part  of  the  compacj 
was  unneceesary.  The  Commercial  Vmcm 
Insurance  Company  ic  FooUf  3  B.  C.  40,  Q-  B. 
1872  ;  1704  &  1727  C.C. 

479.  Promises  to^-^A  special  undertaking  to 
pay  a  note  of  hand,  negotiable  but  noteodone^ 
to  the  agent  of  the  payee,  in  consideration  of 
his  forbMirance  for  a  time,  is  sufficient  to  enaWe 
the  agent  to  support  an  action  ex  contractu  in 
his  own  name  for  the  amount  of  the  not*- 
Aylwin  v.  Cruttenden,  2  Rev.  de  Leg.  125, 
K.  B.  1820.    See  ante  Art  454. 

480.  Batijtcaiion  of  acts  o/:— All  facts  denot 
ing  approbation  and  even  silence  on  the  part  of 
the  mandator,  knowing  the  acts  of  the  man- 
datory, involves  ratification,  and  are  equivalent 
to  express  ratification.  Buchanan  et  al  t 
McMillan  eiux.,  20  L.  C.  J.  105,  S.  C.  18T4, 
1727  C.  C  ^. 

481.  Ratification  is  retroactive,  and  covers  all 
that  has  been  done  by  the  mandatory.     lb. 

482.  Remuneration  o/.— Where  action  was 
brought  by  a  law  student  for  the  value  of  bis 
services  as  legal  representative  of  deft^ndant 
during  the  candidature  of  the  latter  for  election 
as  member  ot  the  legislative  assembly,  and 
piaintitt'  produced  a  written  authorization  frwa 
the  defendant,   in  which  he  styled  the  plaintifl 

*' hie  friend  Mr. ''^Beld,  notwithsUndint 

proof  made  of  the  value  of  the  services  rendered, 
that  a  mandate  is  always  supposed  to  be  gratis, 
unless  a  «»pecial  agreement  to  pay  is  proved  be- 
tween the  parties,  and  that  no  action  on  a  quan- 
torn  iRerut7  could  lie.  Girouardv.  Bedtiarify^ 
L.C.J.  l.C.C.  1858;  1702  C.C 

483.  A  merchant,  in  compliance  with  instr^- 
tions  from  the  commissioner  of  public  wona 
for  them  undr  13  &  14  Vic.  cap.  13,  andr 
on  his  claim  for  remuneration  for  such  services 
being  denied,  sued  out  a  writ  of.  mandamus  «> 
compel  the  commissioner  to  refer  his  claim  i^ 
arbitration  under  the  eighth  section  of  socb 
act.  0  n  the  hearing  of  such  writ  of  mandamus* 
held,  that  he  had  a  right  to  be  paid  for  his  ser- 
vices, and  that  the  mandamus  would  lie. .  Yowng 
V.  Lemieux  etal,  9  L.  C.  R.  43,  S.  C  1858. 

484.  Sale  to.— Where  the  defendant  bad  given 
authority  to  another  to  buy  for  him  a  quaDtitj 
of  brandy,  and  he  admitted  the  authority  so 
given,  and  proof  had  been  made  of  the  delivery 
of  the  goodfl  to  a  carrier— fl«W,  that  the  vendor 
should  oe  permitted  to  prove  by  the  oath  of  the 
agent  the  quantity  of  brandy  so  sold  and  de- 
livered. Boyer  et  al.  v.  Beaupri,  3  R.  L,  34, 
C.  C.  1871. 

n.   AUCTIONBEBS. 

485.  In  an  action  aeunst  an  auctioneer  for 
the  proceeds  of  the  sale  of  fifty-five  boxes  of 
tobacco  by  auction,  which  consisted  partly  in 
cash  and  partly  in  notes— ifelcE,  that  notwith- 
standing he  had,  subsequentljr  to  the  sale,  ac- 
cept^ a  del  credere  commission  to  guarantee 
the  sale,  he  was  bound  to  deliver  to  bis  prin- 
cipal the  notes  received  in  settlement,  and  had 
DO  right  to  make  up  the  sales   to  difierent 
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parties  by  teodering  the  note  of  ooe  porohaser 
for  eeveral  different  sales.  Sinclair  k  L^emr 
ing  eiaL,5L.  C.  J.  247,  Q.  B.  1861 ;  1713  C  G. 

in.  Bajtk  Manaocb. 

486.  Power  o/.— Where  the  Bank  of  Montreal 
had  bv  its  manager  acoe|>ted  cheques  drawn  on 
it  b^  the  City  Bank,  and  the  City  Bank  had  de- 
posited them  in  the  Banque  Nationale,  receiving 
coQsideratioD  therefor,  and  the  cheques  on  pre- 
sentation were  refused  and  protested — Held,  that 
i\^e  Bank  of  Montreal  could  not  refuse  its  ac- 
ceptance thus  made,  and  was  bound  to  guaran- 
tee and  protect  the  City  Bank  from  all  loss 
thereunder.  La  Banque  NationdU  v.  The  City 
Bank  k  The  Bank  of  Mouirealf  17  L.  G.  J. 
197,  S.C.R.  1873;  1727  G.G. 

IV.  Bbokebs. 

487.  Contract  notes, — ^In  an  action  on  a  con- 
tract made  by  a  firm  of  brokers  between  the 
parties  for  the  sale  of  flour,  in  which  damages 
was  claimed  for  non-delivery — Beld,  that,  where 
a  broker  seems  to  be  the  mutual  agent  of  the 
parties,  the  mere  fact  of  his  being  a  broker  will 
constitute  no  legal  presumption  of  his  being 
such  mutual  agent,  and,  in  the  absence  of 
sufficient  evidence  of  his  being  authorized  by 
both  parties  to  sign  bought  andsold  notes,  they 
will  not  constitute  a  valid  memorandum  in 
writi  ng  with  in  th  e  statute  of  frauds.  Syme  ti  al- 
X.  Heward,\L,  C.J.  19,S.C.  1866;1735G.  G. 

488.  And  in  another  action  brought  on  a 
sale  of  flour  to  the  defendants  through  brokers 
which  defendants  refused  to  accept,  and  the 
plaintiffs  contented  themselves  with  producing 
the  brokers'  sold  notes  and  the  parole  evidence  of 
the  brokers  as  to  the  existence  of  the  bought 
note  and  the  contents  thereof,  and  the  defendant 
at  the  final  hearing  moved  to  reject  the  parole 
evidencei  the  motion  was  granted  and  the  action 
diamlBaed  with  costs.  Oould  et  cU.  v.  Binmore 
e/  at,  6  L.  C.  J.  296,  S.  C.  1861. 

489.  The  retention  by  the  parties  to  a  con- 
tract of  the  contract  notes  signed  by  the  broker 
is  evidesoe  of  the  anthoritjr  of  the  broker  to 
bind  them  in  the  form  therein  stated.  Inski  et 
oL  ▼.  Hone  etaL,  17  L.  C.  J.  19,  S.  C.  1873. 

490.  Where  a  sale  is  made  by  brokers, 
written  notes,  in  the  shape  of  bougnt  and  sold 
Dotee,  must  be  given  to  both  parties  in  order  to 
make  the  transaction  valid  in  law.  TourMle 
ei  alT.  Eesex,  8  L.  C.  J.  314,  S.  C.  1864;  1735 
C.  C. 

491 .  Bemuneraiion  of, — ^The  plaintiff  was  em- 
ployed as  a  broker  by  the  auieur  of  the  defen- 
dant to  sell  a  quantity  of  pine  timber  belonging 
to  him.  The  plaintiff  did  all  he  could  to  eSfect 
a  sale,  and  succeeded  in  obtaining  an  offer  of 
nioepensepei  foot,  which  the  principal  declined. 
The  result  was  that  at  the  close  of  the  season 
the  timber  remained  unsold,  and  the  principal,  in 
a  letter  to  plaintiff,  withdrew  the  specifications 
for  the  purpose  of  raising  ad  ranees  on  them  to 
continue  the  next  season's  business,  but  assuring 
plaintiff,  at  the  same  time,  that  he  should  not 
Lave  bis  trouble  for  nothing,  but  that  the 
specifications  would  be  returned  to  him  in  the 
spring  for  the  purpose  of  renewing  the  trans- 
action.   In  the  spring  the  principal  died,  and 


his  representatives,  the  defendantF,  sold  the 
timber  themselves  without  reference  to  the 
plaintiff,  who  then  claimed  his  brokerage  on  the 
strength  of  the  letter  he  bad  received — flefa, 
that  a  brokei'  employed  to  sell  cannot  claim 
brokerage  unless  he  effect  a  sale,  and  the  plain- 
tiff consequently  could  not  recover.  Stuobe  v. 
Conroy,  2  Q.  L.  E.  53,  S.  G.  1871. 

V.  Brokers  and  Factors. 

492.  Difference  between.^The  possession  or 
control  of  the  goods  of  the  principal  by  the  fac- 
tor distinguishes  him  from  a  broker,  and  he  is 
personally  liable  when  contracting  for  a  foreign 

f principal,  while  the  broker  incurs  no  personal 
iability  if  he  do  not  exceed  his  instructions. 
Crane  et  al  v.  Nolan,  19  L.  G.  J.  309,  Q.  B.  1875 ; 
1738  G.  G. 

493.  Liability  q/*.— Brokers  who  do  business 
resident  in  a  foreign  country  are  personally 
responsible  whether  they  reveal  the  name  of 
their  principal  or  not.  Nolan  v.  Crane  et  oL 
4  R.  L.  657, 8.  C.  1872  j  1738  C.  G. 

494.  But  heldi  in  appeal,  that  although  the 
personal  liability  of  a  factor  is  by  law  presumed 
when  he  acts  for  a  foreign  principal,  yet  he  may 
always  Aree  himself  from  such  Fiabiiity  by  the 
contract  itself,  or  destroy  the  legal  presumption 
by  the  circumstances  attending  the  transaction. 
Crane  k  Nolan,  19.L.  G.  J.  309,  Q.  B.  1875. 

495.  Who  are.— And  heldt  also,  in  the  same 
case,  and  where  the  name  of  the  principal  was 
declared  in  the  contract  note,  and  the  agents 
signed  as  '*  commission  agents,"  and  further, 
the  goods  not  being  in  their  possession  or  under 
their  control,  they  could  not  be  considered  fao* 
tors  under  1738  C.  G.,  but  were  merely  brokers, 
lb. 

y I.   COMMUKICATIONS  BETWBBH  PrXNOIPAI«  AND 

Agent. 

496.  In  insurance  matters  the  communications 
between  the  company  and  its  agent  will  be  re- 
garded as  privil4^  if  they  form  nart  of  the 
preliminary  investigation  which  the  parties 
made  with  reference  to  the  case.  The  Pacific 
Mutual  Insurance  Co.  v.  Butters,  17  L.  C.  J.  309, 
8.  G.  1873. 

Vn.  Del  Credere  Commissiov. 

497.  The  plaintiff  bad  appointed  the  defen- 
dants his  asents  for  the  purpose  of  collecting  a 
debt  of  £350,  due  by  certain  persons  resident  in 
U  pper  Canada.  The  defendants,  as  such  agents, 
accordingly  took  steps  to  collect  the  amount 
from  the  debtors  of  the  plaintiff,  or  from  one  of 
them  then  in  Quebec,  and  to  further  the  matter 
took  payment  for  part  of  the  debt  and  the  note 
of  one  of  the  debtors  for  the  balance,  payable  to 
their  own  order,  which  note  eventually  proved 
worthless — Held,  that  a  charge  of  five  per  cent 
commission  for  the  collection  of  the  debt  did 
not  necesparily  imply  a  warranty  of  the  note  on 
the  part  of  the  agent.  Ol<iss  v.  Joseph  et  al,,  3 
Rev.  deLeg.  22,  Q.B.  1847. 

498.  Where  an  auctioneer,  .subsequent  to  the 
sale,  agreed  for  an  extra  commission  to  guaran- 
tee the  sales— £r<s^  that  as  he  had  taken  notes, 
payable  to  himself  in  settlement,  that  the  most 
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leasonable  interpretation  of  auch  agreement  was 
that  he  should  endorse  the  notes  so  received  in 
settlement  of  the  sales,  thoueh  in  the  present 
case  it  was  not  proved  that  sach  was  the  custom 
of  trade.  Sinclair  v.  Leeming  et  al.t  5  L.  C.  J. 
247,  Q.B.  1861. 

499.  On  an  action  for  a  balance  of  account  be- 

'tween  principal  and  agent,  where  the  agent  set  up 

the  insolvency  of  some  of  those  to  whom  he  had 

sold  the  gooas  of  his  principal — Held,  that  the 

rate  of  commission  charged  oy  him  and  paid  by 

'the  principal  at^ifibrent  times  could  betaken 
as  proof  of  a  del  credere  commission,  and  that 
his  plea  of  the  insolvency  of  some  of  his 
customers  must  therefore  be  dismissed.  Eenkin 
&  Foley,  6  L.  C.  J.  166,  Q.  B.  1861. 

Vin.  Disavowal  of. 

500.  A  defendant  has  no  right  to  except  to  or 
■deny  the  right  of  the  plaintid*6    attorney  to 

bring  the  action.     Levey  eivir.y.  Plamondon 
4it  ah,  17  L.  C.  J.  75,  S.  C  1873. 

IX.  Factors. 

501.  Powers  of. — Where  the  plaintiff  brousht 
•miction  in  revenaication  of  certain  horses  of  nis 

which  had  been  sold  by  the  defendant,  and  the 
purchaser  intervened  and  pleaded  the  agency  of 
the  defendant  fh>m  whom  he  purchaMd,  hut 
•proof  was  made  that  he  had  received  credit  on 
the  purchase  to  the  extent  of  $100 — Held,  that 
even  admitting  the  agency,  that  factors  had 
only  power  to  transact  for  their  principals 
according  to  the  usage  of  trade,  ana  the  sale 
•should  ftirther  have  been  made  entirely  for  cash. 
JSeatidry  v.  Lafiamme  &  Davis,  6  L.  C.  J.  134, 
S.  C.  1861. 

502.  But  heldj  in  appeal,  that  the  agent's  pos- 
^session  of  the  property  was  sufficient  to  give  a 
good  title  to  tue  purchaser  in  good  faitn  as 

-against  the  proprietor  of  the  horses.    Davis  k 
Beaudry,  6  L.  G.  J.  163,  Q.  B.  1862 ;  1739, 1740 
-A  1771  C.  C. 

503.  Bights  of. — A  factor  has  a  general  lien 
-upon  goods  consigned  to  him  for  a  balance  of 

account  between  him  and  the  consignor.  Stabh 
^%  al.  V.  Lord  et  al,  5  fi.  L.  181,  S.  C  1873 ; 
.1723  &  1740,  sec.  2,  C  G. 

X.  Ik  Mabivb  Iksuravoe. 

•  504.  Where  a  vessel  is  insured  by  an  agent 
«duly  authorized  thereto,  the  a^ent  may  recover 
«n  nis  own  name.  The  Provincial  Insurance 
Company  k  Leduc,  19  L.  G.  J.  281,  P.  G.  1876. 

Xlll.  Of  Bank  Officer. 

505.  Where  money  had   been  deposited  with 
<the  cashier  of  a  bank  in  his  individual  capacity 
.as  attorney  for  the  firm  for  whom  the  money 
^was  paid,  and  was  immediately  transferred   by 
draft  to  the  firm  and  drawn  out  by  one  of  the 
.partners — Held,  on  a  contestation  of  the  declara- 
tion of  the  manager  of  the  bank,  under  a  writ 
of  garnishment  some  six  months  afterwards, 
'that  it  had  no  ftinds  in  its  hands  belon^in^;  to 
the  said  firm  ;  that  mone^  deposited  with  the 
cashier  of  the  bank,  acting  individually  and 
•not  in  the  affairs  of  the  bank,  did  not  constitute 


the  bank  the  attorney  of  the  parties  to  whom 
the  money  was  due.  Lynch  v.  Mc  Lennan  et  al 
&  The  Bank  of  Upper  Canada,  3  L.  G.  J.  84, 
A  9  L.  G.  R.  267,  STt.  1858. 

XIV.  Of  Glbrk. 

506.  The  plaintiff^,  hearing  that  one  of  their 
country  debtors  was  fraudulently  makine  away 
with  his  property,  sent  a  clerk  to  the  place  to 
make  inquines^  but  without  special  instructions 
or  power.  The  clerk  took  the  debtor's  note 
for  ove  shillings  in  the  pound,  which  was  refUscd 
by  the  plaintiffs  and  sent  back — Held,  in  an 
action  for  the  original  debt  in  which  ^uch 
settlement  was  pleaded,  that  the  receipt  and 
discharge  were  not  bindini^  on  the  plaintiii^, 
the  clerk  having  exceeded  his  authority.  Sey- 
mour ei  ah  v.  Woodbury,  11  L.  G.  R.  71,  S.  C. 
1860. 

XV.  Of  Husband  for  Wife,  see  MAR- 
RIAGE. 

507.  Where,  under  a  judgment  against  the 
husband,  monevs  belonging  to,  or  alleged  in  her 
intervention  to  belong  to  the  wife,  were  seized  in 
the  hands  of  the  corporation,  and  the  question  of 
the  contract  under  which  the  moneys  were 
earned  arose — Held,  that  the  husband,  under  a 
general  power  of  attorney  from  his  wife, 
separate  as  to  property,  is  supposed  to  act  in  the 
name  of  his  wife,  inasmuch  as  it  was  established 
that,  by  reason  of  his  insolvency,  he  could  not 
contract  in  his  own  name,  and  that  work  under- 
taken was  made  in  the  establishment  kept  in 
the  name  of  his  wife.  Giltner  et  vir.  k  Oorrit, 
12  L.  G.  R.  454,  Q.  B.  1852. 

XVI.  Of  Officers  of  Gorforatioks. 

508.  Where  the  secretary  treasurer  of  a 
society,  in  his  capacity  as  such,  accepted  a  bill 
of  exchange  drawn  upon  him  by  the  manager 
of  the  same  society  and  endorsed  to  the  plaintiff, 
who  sued  thereon — Held,  that  it  was  not  with- 
in the  scope  of  its  officers  to  bind  the  society  to 
transactions  beyond  the  purposes  of  its  creation 
as  defined  by  the  Act  of  its  incorporation,  with- 
out special  authorization  from  the  board  of 
direction,  which  in  this  instance  had  not  been 
given.  Browning  v.  The  British  American 
Friendly  Society,  3  L.  G.  J.  306,  8.  G.  1859; 
360  G.  C. 

509.  In  an  action  by  the  transferees  of  cer- 
tain promissory  notes  given  by  the  defendant 
to  an  iuHurance  company  for  premiums  of 
insurance  since  earned,  the  defendant  pleaded, 
amongst  other  things,  want  of  authority  by  the 
secretary  of  the  company  to  endorse  tlie  notes 
over  to  the  plaintiffs — Bield,  that,  by  the  law  of 
tbis  Province,  commercial  corporations  were 
recognized  or  considered  as  natural  persons  in 
their  ordinary  transactions,  and  that  the  old  law 
of  England,  which  held  that  a  corporation  could 
only  contract  in  writing  under  its  common  seal, 
is  now  repealed,  and  that  the  publicly-recognized 
officers  of  such  a  corporation  must,  from  the 
nature  of  things,  be  entrusted  with  such  powers 
as  would  enable  them  to  carry  out  the  orainary 
afiairs  of  the  institution.  Wood  et  al,  v.  Shaw, 
3  L.  G.  J.  173,  S.  G.  1858;  360  G.  G. 
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510.  And  io  a  personal  action  against  the 
secretary  of  the  Montreal  and  Champlain  Rail- 
WIT  Company^  in  which  an  attachnieut  in  gar- 
nienmeot  was  issued  against  the  company,  and 
a  contestation  arose  on  the  admission  of  the 
company  that,  at  the  time  of  the  service  of  the 
writ,  there  was  an  amount  of  X36  6s.  9d.  due  to 
the  defendant,  the  secretary,  by  the  companv, 
bat  that  since  that  time  they  had  paid  two  dratuf 
ftmouoting  to  £28 15s.  whicn  the  ciefendant  some 
time  previously  had  verbally  agreed  to  pay  to 
the  payee  thereof-^^(e2<i,  that  the  secretary  of 
the  company  had  no  power  to  bind  the  com- 
ptoy  by  such  verbal  agreements,  and,  conse- 
qneptly,  that  the  company  were  not  justified  in 
payioj;  the  amounts  mentioned.  Ryan  et  al.  v. 
The  Montreal  and  Champlain  Railway  Company^ 
4  L.  C.  J.  38,  Q.  B.  I860,  recernng  8.  C.  2 
L.C.  J.  203;  360  C.  C. 

X?II.  Ot  Partner. 

511.  A  partner,  though  acting  as  the  agent  of 
the  partnership,  is  eqwly  rei>ponsible  for  the 
acts  of  the  partnership.  The  Corporation  oj 
the  Town  of  Levi*  v.  Carrier ^  5  R.  L.  335,  Mag. 
Ct,  1874  5  1851  C.  C. 

XIX.  PowsR  OF  Attorkbt. 

512.  Foreign  plaintiff . — ^A  power  of  attorney 
may  be  demanded  or  the  attorney  ad  litem 
where  the  j)laintiff,  who  Is  a  foreigner,  contests 
the  opposition  of  the  opposant  Baltsar  et  al,  v. 
Grewing  etalA  Hutchison  et  vir,,  13  L.  C.  J. 
»7,  8.C.  186«;120  C  C.  P. 

513.  Where  a  plaintiff  does  not  reside  in  the 
province  of  Quebec  he  is  bound  to  91e  of  record 
a  power  of  attorney  to  his  attorney  ad  litem, 
Cabftn  et  at  I  v.  Berirand,  17  L.  C.  J.  226, 
C.  C.  1873 ;  120  C.  C.  P. 

514.  Effect  of. — Where  a  husband,  after  trans- 
ferring hia  real  j>roperty,  by  means  of  a  third 
person,  to  bis  wife,  gave  a  power  of  attorney  to 
sell,  transfer  and  oispoee  of  her  immoveable 
property,  etc.,  under  which  she  mortgaged  it — 
Eeld,  in  an  action  on  the  mortgage,  that  although 
the  subject  u]X)n  which  a  power  in  a  mandate 
19  to  be  exercised  be  general,  the  special  refer- 
«)oe  of  the  power  may  be  fixed  by  the  facts 
proved,  and  it  then  becomes  what  our  law 
rc-oc^izes  as  a  mandat  exprU  par  le  fait 
Buch^man  etal.  v.  McMillan  et  ux,,  20  L.  €.  J. 
105,  a  C.    1874. 

515.  Oor  law  recognizes  a  tacit  express 
mandate  as  of  equal  authority  to  a  written 
express  mandate.    lb. 

516.  And  held,  also,  that  the  power  to  sell, 
tr&Qfsfer  aad  dispose  of  includes  the  power  to 
mortgage.     lb. 

517.  Evidence  of  Execution.— k  petitory  ac- 
U'jo  was  dinnissed,  on  the  eround  that  the  nota- 
rial deid  to  plaintiff  of  the  land  in  question 
being  Made  under  power  of  attorney,  executed 
beloK  rtnranffi  in  Ensland,  and  afilirmed  before 
the  Loind  Mayor  of  I^ndon,  wa.<4  not  proven. 
/ViuMfen  ▼.  Biggins,  6  L.  C.  R,  481,  S.  C. 


518.  And  in  another  case  of  the  same  kind>. 
where  the  plaintifiTs  title  purported  to  have  been 
executed    m  virtue  of  a  power   of   attorney 
annexed  to  the  original  minute  of  the  deed  im 
the  office  of  the  notary  before  whom  it  wa» 
passed,  and  where  the  power  of  attorney  had 
been  executed  under  private  signature  and  seal 
before  two  witnesses,  one  of  whom  was  a  notary 
public  of  Upper  Canada,  and  was  accompanied 
Dv  an  attestation  of  the  notary  under  seal,  and 
likewise  by  a  certificate  in  the  usual  form  by 
the  administrator  of  the  government  of  that  pro- 
vince with  regard  to  the  official  character  of 
the  notary,  aU  of  which  were  duly  produced 
and  filed  at  enquSte — Helds  confirming  judgment 
of  court  below,  that  there  was  no  sufficient  proof* 
of  the  execution  of  the  power  of  attorney,  and 
the  action  was  dismissea.    Nye  &  McDonald,, 
M.  P.  C.  R.  134,  P.  C.  1870,  &  2  L.  C.  J.  109,. 
8.  C.  1867. 

519.  Validity  o/!— The  appellant  in  h  is  quality 
of  sole  executor  of  the  last  will  of  one  Amos 
La;f,  and  as  legatee  under  the  will,  brought 
petitory  action  to  recover  possession  of  a  cer- 
tain lot  of  land  which  the  defendant  claimed 
had  been  sold  to  him  by  one  8cott,  acting  as  the^ 
duly  authoriied    attorney    of  Lay,  under  aui 
autnority  contained  in  a  letter  to  that  effect 
from  Lay.    The  plaintiff  denied  the  power  gi  ven, . 
and  the  question  turned  upon  the  value  of  the- 
letter  in  question  .as  conferring  such  authority. 
The  letter  was  as  follows :  *'  8ir,  I  herewith  en- 
**  close  to  your  particular  care  a  map  of  the 
'<  land  I  have  for  sale  in  Ely,  which,  if  you  can«. 
'*  sell,  I  will  allow  you  a  commission  of  five  per  • 
^cent.  on  all  payments  where  credit  is  eiveUi 
«  for  your  trouole  for  sale  and  collection  of  pay- 
'*  ments,  but  so  far  as  mone^r  is  P^^^  in  advailce^ 
<'  two  and  a  half  per  cent,  will  be  allowed.  I  am^ 
« in  hopes  the  Jamieson  ten  acres  can  be  sold^ 
•*  for  cash  the  spring  following,  and  the  mill  lotL 

No.  9  in  the  4th  range.    You  may  write  »•- 
*f  of  any  offers  made.  The  lowest  price  in  cash,  oit 
<'  the  principal  part  paid  down,  will  be  £lO(b 
**  for  each  lot,  or  £2%  for  the  two  lots  or  30a» 
''  acres.    The  mill  lot  I  will  sell  for  £400  im 
*'  cash  and  £250  in  one,  two  and  three  yeacat 
**  from  next  May,  with  interest,  and  as  to  the  re- 
"  mainder  of  the  lots,  they  may  be  sold  at  twa^ 
**  dollars  per  acre — payments  as  follows :    Ona« 
"  quarter  down^  the  remainder  in  one,  two  ancb 
"  tnree  years  with  interest,  but  if  they  will  pay 
*'one  half  the  money  down  at  receipt  of  de^  1 
'*will  deduct  twenty  per  cent,  so  far  as  they 
"  pay  the  money  in  advance.    I  shall  come  to- 
'*  Canada  next  season  if  my  health  will  permit: 
*<  it.    If  the  eastern  half  of  the  Jamieson  lot 
**  is  not  sold,  there  will  probably  be  required 
*'a     fence.    The     FrencLman    who     bought. 
''  Benjamin  Ladoo  out  with  me  if  he  will  take 
*'thi8  price  it  will  go  towards  paying  for  his 
**  lot,  but  if  tlie  lot  can  be  sold  as  it  is,  it  will 
"  be  for  the  \tesi.    I  have  written  Dr.  Lay  on 
*nhe  ^ame  subject,  and  if  the  lot  is  not  sold  I 
I  "  give  him  the  privilege  of  mowing  the  gra^s  on 
"  condition  the  lot  is  not  sold.    I  shall  b^  happy 
I  "to  hear  from  you  as  soon   as  convenient.    I 
[  "  remain,  &c." — Held,  a    (sufficient  power    of 
I  attorney,  and  the  deed  of  sale  granted  under 
I  i?uch  power  was  a  sufficient  convevance  to  de- 
I  fendant  of  the  lot  in   dispute.     Oummings^  k. 
I  Qtiintal,  7  L.  C.  R.  139,  Q.  B.  1859. 
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XX.  Presckiptioit  or. 

520.  In  cMee  of  mADdate  under  the  civil  law, 
the  only  prescription  that  can  apply  is  that  of 
thirty  years,  unless  the  defendant  show  that 
some  exception  exists  in  his  favor.  Phillips  et 
al.  y.  Joseph,  16  L.  C.  J.  104,  8.  C,  &  19  L. 
C.  J.  162,  Q.  B.  1876 ;  2242  G.  C. 

^^  • 

XXL  Prikoipal. 

621.  LiahiWy  ^."-Action  was  brought  by  a 
bank  for  the  reooveij  of  £26,  alleged  to  have  been 
paid  by  their  teller  in  excess  of  a  cheque  drawn 
by  the  aecretary  of  the  defendants  and  handed 
to  their  naeseenger^JBsM,  that  the  principal, 
that  is  the  defendant,  could  not  be  held  liable 
for  an  amount  paid  to  their  agect  in  mistake, 
unless  it  be  shown  that  they  authorised  their 
nessenger  to  icoeive  such  an  aniouat  or  after- 
wards received  and  benefited  by  it  The  Oity 
Bank  v.  27ie  Barber  CommUiUnerB  of  MfmU 
real,  1  L.  C.  J.  288^  S.  C.  1867 1 1727  C.  C. 

622.  Where  the  owners  of  goods  passed  at 
the  custom  house  bad  benefited  by  an  under- 
valuation  of  such  goods  on  fMse  invoices 
by  taking  possession  of  part  of  the  goods— 
JSeld,  that  toey  could  not  set  up  ignorance  or 
want  of  authority  in  the  party  entering  them. 
X^rmoA  ei  al  A.  AmihUKer,  7  L.  C  J.  169, 
Q.  B.  1863 ;  1727  C.  C. 

523.  Rigkte  o/*.-^ Where  a  person  sold  an  ar- 
ticle through  his  sgent  to  one  who  had  reason 
to  believe  that  the  article  in  question  belonged 
to  the  agent  himself,  and  afterwards  brought 
action  for  the  amount— ^Telef,  that  he  was  en- 
titled to  judgment  fbr  the  capital  onlvi  and  that 
costs  should  gO'Wainst  him.  lAhelU  v.  PoitrU, 
4  R.  L.  630,  Q.  C.  1873. 

624.  The  mandator  has  a  direct  action 
^gaiust  his  mandatorr  for  moneys  collected 
and  not  paid  over,  ana  that  without  resorting 
to  the  action  mandati.  Joseph  &  Phillips  et  al, 
19  L.  C.  J.  162,  Q.  B-  1876;  A  16  L.  (I  J.  104, 
8.  G.  1872. 

626.  And  for  such  moneys  the  mandator  will 
be  entitled  to  claim  both  principal  and  inteteet 
from  his  miwdatory.    lb.  &  1714  C.  C. 

XXin.  Sub-Aohtt. 

626.  lAaJbiUty  for  dtfault  <>/*.— On  counter 
appeals  from  the  judgment  of  tne  court  below, 
condemning,  on  the  one  hand,  the  defendant  to 
account  under  an  agreement  bv  which  the 
plaintiff  advanced  money  to  build  a  ship  to  be 
reimbursed  out  of  the  proceeds  of  the  sale  of 
the  ship,  which  he,  the  plaintiff,  was  authorized 
to  send  to  hid  friends  in  Liverpool  or  London, 
and  for  this  purpose  to  appoint  and  substitute 
attorneys  and  affents — Heta,  that  the  defendant 
was  not  liable  By  reason  of  the  bankruptcy  of 
the  substitutes  for  moneys  due  by  them,  and  that 
the  principal  should  bear  the  loss,  inasmuch  w, 
under  the  circumftances,  the  substitutes  were 
his  own  attorneys  and  agents,  there  being  no 
evidence  that  the  agent  was  not  juRtilM  in 
appointing  the  said  ^ub-agent.  Syme8&  Lamp- 
son,  6  L.  C.  R.  17,  Q.  B71864 ;  1711  C  C. 


XXIV.  What  Constitutes. 

627.  Where  the  president  of  a  printing  com- 
pany, who  was  also  pesident  of  a  bank,  accepted 
transfer  of  a  claim  aue  the  printing  company^ 
writing  sous  seing  privi,  without  setting  form 
any  agency  in  the  msAttT~*Eeld,  that  the  inxa- 
feiee  bad  accepted  for  himself,  and  the  bank 
could  not  recover.  The  City  Bank  r.  WhiU 
et  oL,  17  L.  C.  J.  141,  8.  G.  1873 ;  &  17  L.  C.  J. 
336,  Q.  B. 

AGREEMENT— £f«i  CONTRACT. 
L  AoTiov  OK,  see  ACTION- 
AGRICULTURAL  ACT, 

I.  AcTiov  UNDEB,  Set  PENALTY,  Rccovibt 

OF. 

II.  Cbbtiorarx  uvder,  see  CERTIORARI. 
IIL  CoirvicTiOH  UKDiR,  see  CONVICTION 

IV.  Funs  17VDEB,  628. 

V.  Pbookoube  uhdbb,  629. 

IT.  FiKES  VKDEB,  sse  FINES. 

628.  Where  the  fine  belongs  half  to  the  muni- 
cipality and  half  to  the  party  prosecuting  the 
action  should  be  brought  in  the  name  of  Mth. 
RouU  V.  Martin,  6  R.  L.  70,  k  641  C.  C. 
1874  i  C.  6.  L.  C,  cap.  26,  sec.  39,  s.s.  2. 

V.  Pboobdubb  uvder. 

629.  Held,  also»  that,  in  cases  under  the  Agri- 
cultural Act,  the  evidence  must  be  taken  io 
writing.    lb, 

ALIENATION. 

I.  Of  Aumehts,  see  ALIMENTS. 

II.  Of  Pbopbbtt  Dovatbd,  see  DONA- 
TION. 

m.  Of  Pbopjbbty  Bbqifbathbd,  see  WILLS. 
IV.  What  u,  see  DONATION. 


ALIENS. 

I.  Law  WHICH  OOTKRKS,  630,6.^1. 

II.  Power  of,  to  Bbqveath,  set  WILLS. 

III.  Rights  of,  nr  stKwcsstoir,  682. 

IV.  RioRTS  OF,  fmnsR  lyDiorMRirr  for 
Feloht,  633. 

I.  Law  which  ootervs. 

630.  The  question  who  is  an  alien  must  be 
decided  acooraing  to  the  laws  of  England,  but, 
when  alienage  is  established,  the  consequences 
which  reflult  fW>m  it  must  be  decided  according 
to  the  law  of  Canada.  Donegani  k  Donegani, 
8.  R.  606,  P.  C.  1836. 

631.  But  held'  in  a  later  casei  by  persons  be- 
longing to  the  United  States,  claiming,  as  heir^, 
their  share  in  the  succession  of  a  naturalised 
citizen  of  Canada,  that  notwithstanding  the  au- 
thority of  Donegani  v.  Donegani,  that  the  ques 
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iions  who  are  alienB,  and  what  are  their  rights 
^  rocbi  must  be  governed  br  the  same  Jaw. 
€&rse  d  al,  v.  Corse,  4  L.  G.  R.  310,  S.  G.  1654. 

m.  RiQins  OF,  iM  Suoenaiov,  su  BUGGfiS- 

-SION- 

532.  An  alien  can  inherit  the  personal 
«6tate  of  a  British  subject.  Sarony  v.  Bell, 
S.  B.  345,  K.  B.  1828 ;  25  is  609  G.  G. 

17.  HiQBT  «F,     UwMm    Imdiotiibkt     fob 

f  ELOVT. 

533.  An  alien  indicted  for  a  felony  has  a 
right  to  a  jury  de  meditaim  lingua,*  Megina  y. 
Vonhoffei  af.,10  L.  G.  J.  292,  Q.  B, 


ALIMENTS. 

i.  AoTioir  roft  Allowavob,  634, 535. 
XL  ALiniATiov  OF,  536-^639. 

III.  Allowamob. 
To  Wife,  640-543. 
Under  CapioMf  644. 

IV.  Duties  of  Ghild&bv,545. 

V.  BxBicmoff  OF,  546-M8. 
VL  LiABiLrrr  of,  549. 
VIL  Btgbts  of  ALncEVTABT  Debtors,  550. 
Vm.  Wbev  Patable,  551. 

I.  AniOB  FOB,  tee  AGTION. 

534.  An  indigent  person  can  maintain  an 
action  in  factom  against  his  or  her  children  for 
alimentary  allowance.  Parent  y.  Dtibuc,  1  Key. 
<ie  L^g.  504,  K.  B.  1812,  k  Oomor  y.  Lafifrme, 
Ih  1dl9,  A  ^obin  y.  De  Varennes,  lb.  1821,  & 
Latuon  y.  Cormoueani  etvir.,  5  L.  C.  J.  99,  G.  G. 
i860 ;  166  k  169  G.  G. 

535.  If  a  husband  turn  his  wife  out  of  doors 
«be  can  maintain  an  action  for  alimentary 
allowance.  Chamland  y.  Jobin,  I  Bey.  de  L^g. 
^04,  E.  B.  1814;  175  k  202  G.  G. 

n.  ALIBlTATieW  OF. 

536.  A  legatee  bgr  alimentary  title  may  dis- 
pose of  the  things  which  haye  been  thus  be- 
So^ftthed  to  him,  though  declared  unattachable 
vy  the  testator,  and  tnat  without  there  being 
any  stipulation  or  permission  to  that  effect  in 
4h6  deed  or  bequest.  Armstrong  y.  Dufresnay 
</  al,  3  B.  L.  366,&  Berlinguet  y.  Pr^ostet  tU., 
3  R.  L.  380,  A  16  L.  G.  J.  55,  S.  G.  1870  & 
1871. 

537.  And  heldy  also,  that  the  legatee  haying 
«o  alienated  the  property  bequeathed  cannot 
-demand  the  rescission  of  the  alienation  on  the 
ground  of  the  unattachable  or  alimentary  natnr* 
^f  the  bequest.  Berlinguet  &  Privost  ei  al . 
3  R.  L.  .180,  &  16  \u  C.  J.  55,  8.  G.  1871. 

538.  Where  the  usufruct  of  a  property  {<« 
^neatbed  as  alimentary  allowance  with  a 
snCstittttion  in  favor  of  a  third  person,  the 
prohibitioii  to  alienate  or  hypothecate  such 
uequest  does  not  prevent  the  institute  from 
iifpotbeeating  for  the  purpose  of  protecting 
bimeelf  against  any  effort  to  deprive  nim  of  it; 

AboHAed  %7  C.  32  ft  tSXUi,  o^>.  39,  MO,  99.-ED. 


and  the  validity  of  such  hypo<ftiec  is  not  aflfeoted 
by  the  failure  of  the  means  employed  for  that 
purpose,  nor  can  the  curator  to  tue  substitution 
contest  such  hypothec,  on  the  ground  that  the 
property  was  bequeathed  in  usufruct,  and  was 
declared  inalienable  and  unattachableiin  order 
to  insure  the  alimentary  allowance.  WiUon  y. 
Leblanc  is  qual.  &  Doutre  et  al.  k  ItebUmc  etcLi 
16  L.  G.  J.  197,  S.  G.  B.  1872 ;  975  G.  C. 

539.  And  such  pr(^)erty  may  be  validly 
hypothecated  in  fayor  of  persons  who  become 
juaicial  sureties  at  the  request  of  the  legatee,  in 
order  to  prosecute  an  appeal  from  a  judgment, 
the  execution  of  which  would  entail  the  sale  and 
alienation  of  the  property,  and  in  oonaequenee 
the  loss  of  the  usufruct  and  alimentary  allow- 
ance; and  the  validity  of  such  hypothec  is  not 
afi^ted  by  the  failure  of  the  appeal.  WUson 
&  LManc  ^  qwU,  A  Larose  et  al»  k  IMame, 
16  L.  0.  J.  207  &  209,  S.  G.  B.  1872. 

m.  Allowanoe. 

540.  To  TFtf&— Where  a  petition  was  pre- 
sented for  an  alimentary  allowance  during  the 
pendency  of  an  action  against  an  executor  to 
account,  the  court  grautSl  the  allowance,  not- 
withstanding the  declaration  of  the  executor 
that  he  had  no  funds  in  his  hands.  Hart  et  al, 
V.  Jndsen  et  al.,  4  L.  G.  B.  127,  8.  G.  1851. 

541.  Where,  in  an  action  en  siparaUon  de  corps 
et  deHens,  an  order  for  an  alimentai^  allowance 
was  granted  the  wife  during  the  pendency  of  the 
suit,  and  the  parties  came  together  agam,  and 
a^in  separated— IT^/ci,  that  an  action  by  ^e 
wife  for  an  allowance  was  bad,  without  proof  of 
oausefor  the  second  separation.  BMr,  Bob^ 
inson  &  Robinson,  9  L.  G.  J.  108,  S.  G.  1864$ 
202  G.  G. 

542.  Pending  an  appeal  ftom  a  judgment  dis- 
missing a  demand  for  separation  fh>m  bed  aud 
board,  the  court  will  not  grant  a  provisional  ali- 
mentary allowance  to  the  wife.  ViUemeuve  y. 
BeddfrA  2  B.  L.626,  Q.  B. ;  202  G.  G. 

54i3.  A  woman  has  no  action  against  tier  hus^ 
band  for  alimentary  allowance  on  die  eround 
that  his  house  is  not  comfortable.  CorHan  v. 
aarke,  3 IL  L.  448,  &  16  L.  G.  J.  263,  S.  G.  B, 
1871 ;  175  G.  G. 

544.  Under  Oapias.-^n  mmataatk  of  esk^MiBhj 
three  different  plaintiflb  against  the  same  defsn* 
dtktkl'^Held,  that  the  defendant  was  entitled  to 
an  alimentary  allowance  from  each  of  them. 
Warner  et(U.  v.  T^son,  Z  L.  G.  J.  105,  S.  G.  1858 
790  G.  G.  P. 

IV.  Duties  OF  Ghild BEN. 

545.  Ghildren  are  bound  to  support  their 
parents  when  unable  to  support  themselves,  and 
are  jointly  and  severally  liable  for  such  support, 
>in«l  the  parents  may  choose  which  of  their  chil- 
.Iren  they  will  look  to  for  such  supjDort  Lawton; 
V.  Connaissant  et  vir.,  5  L.  G.J.  99,  C.  G.  1860 
166  et  seq.  G.  G. 

V.  Exemption  or. 

546.  By  a  judgment  of  separation  from  bed 
and  board  the  respondent  was  condemned  to  fur- 
nish to  hie  wife  an  annual  rent  or  alimentary 
allowance  of  £50.    In  pursuance  of  such  judg^ 
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AMAIiQAMATION. 


ANSWER  m  LAW. 


AMBIGUITY. 


I.  A  Cause  of  Nuluvt. 

562.  Where  the  Gitj  of  Montrea]  was  autho^ 
ized  to  order  certain  etreet  imprOTemeDtSr 
**  Buch  as  dressed  or  stone  paving,  flagstooe  or 
brick  footpaths  or  sidewalks,"  ana  to  assess  the 
cost  upon  the  proprietors  of  real  estate  eitaate 
upon  either  side  of  the  streets — Held,  that  a 
resolution  of  the  council  ordering  flagstone  or 

Jenh 


men!  a  sale  was  made  of  the  real  property  of  the 
'defendant,  to  which  the  defendant  filed  an  oppo- 
sition on  the  ground  that  the  property  seized, 
being  the  only  property  he  possessed,  was  be- 
queathed to  him  d  litre  dlimenttnre,  with  express 
prohibition  in  any  way  to  sell,  hypothecate  or 
alienate  the  said  property,  and  tbat,  consequent- 
ly, it  was  not  subject  to  execution,  and  the  sale 
was  null — Held,  reversing  the  judgment  of  the 
court  below,  that  the  sale  was  good,  and  the  oppo- 
sition was  accordingly  dismissed.    J^^—  v.  C—, 
1  Rev.  de  L6g.  81,  Q.  B.  1834:  558  C.  C.  P.  i  u  •  i  *    .    *i.  -a  ,  -^-  <r      i 

547.  Alimfnts,'  whether  by  disposition  of  law   ^il^^J^^^  72T''c  f  27rs  C    fsBS 
or  of  man,  are  favored  and  exemptfrom  attach-   ^""^  ^^'  ^^  "''  ^^  ^'  ^'  ^'  ^^^  ^-  ^*  *®^^- 
ment  by  law.    Uvir  et  al.  &  Muir,  15  L.  C.  J. 
309,  Q.  B.  1871 }  18  L.  C.  J.  96,  P.  C.  1874; 
658  C.  C.  P. 

548.  The  test^entary  condition  attached  to 
an  alimentary  allowance  against  sale,  mort- 
gage, Ac,  by  the  \limentary  beneficiaries,  and 
against  its  subjectibu  to  seizure  and  other  con- 
tingencies to  which  other  property  is  subject, 
frees  it  from  compensation  of  debts  due  to  the 
testator  or  his  estate  by  the  alimentary  bene- 
ficiary,   lb.  1190,  sec.  3  C.  C. 


AMENDMENT. 


VI.    LlABILITT  OP.  • 

549.  Where  the  proprietor  of  an  alimentary 
beouest,  which  was  made  inalienable  and  unat- 
iacnable^  had  been  compelled  to  employ  coun- 
sel to  protect  himself  fW>m  eviction  of  the  pro- 
perty bequeathed — Held,  that  the  advocate  so 
employed  acquired  a  claim  against  the  ali- 
mentary property  for  the  payment  of  his  fees 
and  disbursements.  Wilson  v.  Leblanc  ^  otiaL 
&  Doutre  et  al,  &  Leblanc,  1$  L.  C.  J.  197. 
S,C.  R.  1872;558C.  C.P. 

Vn.  Bights  of  Alimsmtabt  Dsbtob. 

550.  A  person  condemned  to  pay  an  alimen- 
tary allowance  has  a  right  of  action  against 
other  paitiee,  who  may  be  also  liable,  to  have 
them  condemned  to  pay  their  share.  Labelle  et 
vir.  V.  Labelle,  16  L.  C.  J.  81,  S.  C.  1871. 

.    Vin.  Whsv  Patabls. 

561.  An  alimentary  allowance,  stipulated  as 
the  consideration  of  a  deed  of  donation}  is  pay- 
able* and  may  be  claimed  at  the  commence- 
ment of  the  year  from  which  it  will  become  due. 
Setiany  v.  Orochetierre  et  al,  15  L.  C.  R.  473, 
ii,  B,  1865. 


I.  Of  Bailiff's  Retubk,  see  PROCEDURE 
Service. 

II.  Of  Cohvictiok,  see  CONVICTION. 

III.  Of  Declaration,  see  PLEADING. 

IV.  Of  Opposition,  see  OPPOSITION. 

V.  Of   Pbtition,  see  MUNICIPAL   COR- 
PORATIONS. 

VL    Of  Surety  Bond,  see  APPEAL. 
VIL  Of  Writs  of  Appeal,  see  APPEAL. 
Vm.  Of  Writs  of  Summons,  see  WRITS. 


AMERICAN  CUERENCY, 

I.  Not  Legal  Tender. 

563.  No  silver  coin  of  the  United  States  oC 
America  is  legal  current  money  in  Canada.. 
FaweetU  v.  Scott,  5  L.  C  R.  337,  S.  C.  1865. 


ALLOWANCE— See  ALIMENTS. 


ANIMALS. 

I.  Damage  by,  554. 

U.  Property  in.  see  PROPERTY. 

I.  Damage  by,  see  DAMAGES. 

554.  Experts  appointed  to  enquire  into  the 
amount  of  damage  caused  by  estray  hare  no 
power  to  bind  uie  parties  to  their  decisfoo 
except  under  the  conoitions  of  article  428  of  the 
municipal  code,  that  is  to  say,  when  the  animals 
are  in  pound.  Lacasse  v.  Jjelorme,  6  R.  L.  210, 
Mag.  Ct. 


ALTERATION  . 

I.  Of  Statufes,  see  ACTS  OF  PARLIA 
MENT. 

II.  Of  Writs,  we  WRITS. 


IB. 


AMALGAMATION, 

I.  Of  Railway  Companies,  see  SALE,  What 


ANIMUS. 

I.  In  Trespass,  see  TRESPASS. 


ANNUITY— See  LIFE  EENT. 


ANSWEK  IN  LAW— See  PLEADING, 
PEOCEDUEE. 
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APPEAL. 
APPEAL. 


APPEAL. 
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I.  AoTioH  OK  Bond  im,  665. 

II.  AMEVDMBITT  19. 

Of  Surety  Bond,  666. 
Cgr  TTrite  o/,  667,  668. 
in.  Appbarakob  15,  669. 

IV.  By  Sepabatb  Defbitdant,  660. 

V.  By  Tctoe,  561. 

VI.  Bt  Wife,  662. 

VII.  Costs  in,  663,  664. 
Vm.  Dblats  in,  666-^72. 

IX.  Db  Plabo,  673. 

X.  Epfbct  op,  674-680. 

XI.  Ekqu^te  IK,  681,  682. 

Xn.  FAOTUMi, 

F%Hng  of%  683. 
xm.  From  CiBoniT  Court,  684-687. 

XIV.  Prom  CoiniiebiOKBR8,^88, 689. 

XV.  From  JuDOMBKT, 
Interlocutory,  69(^97. 

Non  Obstante  Consensu,  698.  . 

On  motion  far  a  New  friai,  699. 
On  Verdiet,  600.  ,    ^^, 

XVI.  From  Mukioipal  Corporatioks,  601. 

XVII.  From  Proobedikgs  ik  Expropriatiok, 
see  EXPROPRIATION. 

XVIII.  From  Superior  Court,  see  When 

Libs.  „  __« 

XIX.  From  Trikitt  House,  602. 

XX.  Ik  Ejectment  Cases,  603. 
XXL  In  Forma  Pauperis,  604,  606. 
XXII.  In  Municipal  Matters,  606-609. 

XXin.lKTBRTBKTlOKIK,  610. 
XXIV.  JUDGMBKT  IK,  611. 

XXV.  Jurisdiction  ik,  612. 

XXVI.  Lbatb  TO,  613. 
XXVrC.  Motion  ik. 

Fornonfros,Bl4,  616. 
To  dismiss,  616. 
To  r^'ec<,  617. 

XXVIII.  NoTBB  of  Judges  ik,  618. 

XXIX.  Ok  Point*  of  Practice,  619, 620. 

XXX.  Parties  to,  621,  622. 

XXXI.  Power  of  Court  ik,  623. 
XXXn.  Procedure  ik,  624,  626. 
XXXin.  Reprise  d'ikstakob  ik,  626, 627. 

XXXIV.  Rbturk  of,  628-630. 

XXXV.  Right  of,  631-633. 

XXXVI.  Security  ik,  634r-666. 
*XXXVII.  SBRriCB  IK,  666,  667. 

XXX Vni.  SiGKiKG  OF  Writ,  668. 
XXXIX.  Sureties  ik,  669-674. 
XL.  To  Circuit  Court,  676, 676. 
XLI .  To  Privt  Coukcil,  677-700. 
XUI.  To  Quebk's  Bench,  701-703. 
XLin.  To  Court -OF  Review,  704,  706. 
XLIV.  To  Supreme  Court,  706. 
XLV.  Traksmission  of  Record,  707. 
XLVI.  When  libs,  708-738. 
XLVn.  Writs  of,  73^741. 

I.  Action  ON  Bond  IK. 

556.  No  action  on  an  appeal  bond  can  be 
maintained  until  the  appeal  be  determined. 
Kerr  v.  Monroe,  1  Rev.  de  Leg.  345,  K.  B.  1808. 

II.  Amekdmekt  IK. 

556.  Of  Surety  JBoTM^.—Where  certain  words 
were  omitted  from  the  surety  bond  in  appeal, 


and  motion  was  made  to  dismiss  it  on  that 
ground— fieZd,  that  the  court  of  appeal  would 
allow  the  amendment  of  a  bond  which  had  been 
filed  in  the  court  of  original  jurisdiction  m 
order  to  be  allowed  to  prosecute  the  appeal.. 
Tayhr  v.  Molleur,  17  L.  C.  R,  676,  Q.  B,  1867. 

667.  Of  WriU  of. —The  rule  of  practice  which 
prescribes  that  all  writs  of  appeal  should  bear 
the  signature  of  the  attorney  suing  out  the  ap- 
peal is  merely  directory,  ana  where  a  motion  to 
amend  by  supplying  the  name  was  made,  a-- 
motion  to  diftmiss  for  illegality  was  discharged, 
and  the  motion  to  amend  granted.  Boss  &  Scott,. 

9  L.  C.  R.  270,  Q.  B.  1869. 

668.  And  in  a  later  case  of  the  same  nature,, 
where  the  respondent  moved  to  annul,  the  appel- 
lant was  permitted  to  amend  on  payment  of 
costs.     Viger  &  Beliveau,  6  L.  C.  J.  177,  &  l^ 
L.  C.  R.  406,  Q.  B.  1862. 

m.  Appearakce  IK. 

669.  When  two  parties  raising  separate  and 
distinct  issues  appeal  jointly  by  one  and  the 
same  writ,  the  respondent  may,  with  leave  of 
the  court,  file  separate  appearances  pn  each 
issue.     The  Glen  Brick  Co.  &  Walker  &  Shack- 
ell,  IS  L.C.  J.  267,  Q.  B.  1872. 

IV.  Bt  Separate  Dbfbkdakts. 

660.  Defendants  who  have  pleaded  separately 
may,  nevertheless,  proceed  to  appeal  from  judg- 
ment rendered,  by  tne  same  writ.  Spdman  et  aX^ 
&  Bobidoux,  12  L.  C.  J.  227,  Q.  B.  1868. 

V.  By  Tutor. 

561.  A  tutor  cannot  legally  appeal  without 
being  specially  authorized  by  the  court  Beth 
sem^  A  De  Beaujeau,  16  L.  C.  J.  224,  Q.  B. 
1872;  306  C.C. 

VI.  By  Wife. 

662.  A  wife  separate  as  to  property  may 
appeal  from  a  judgment  rendered  against  her,, 
even  after  the  expiration  of  a  year  wid  a  day 
and  during  the  life  of  her  husband.     Walk^  et 
vir.  &  The  Mayor,  etc.,  of  the  Town  of  Sorei 

10  L.C.J.  77,  Q.  B.1866, 

Vn.  Costs  in,  see  COSTS. 

663.  The  proceedings  in  a  second  appeal  wilT 
be  suspended  until  the  costs  in  a  previous 
appeal  are  paid,  and  if  such  coHts  be  not  paid 
on  a  day  certain,  the  second  appeal  will  be  dis- 
missed with  costs.  Bouvier  &  Beeves,  12  U-C. 
J.  291  &16  L.  C.  R.  465,  Q.  B.  1863.        . 

664.  And  held,  also,  that  a  rule  to  revise  the 
taxation  of  a  bill  of  costs  in  appeal  will  be  or- 
dered to  be  struck  from  the  roll  and  the  bili 
laid  before  one  of  the  judges  in  appeal,    lb. 

VIII.  Delays  in. 

565.  In  an  appeal  from  the  circuit  court— 
Held,  that  a  motion  to  dismiss  for  want  of  suffi- 
cient security  is  not  too  late  although  a  term 
has  intervened  since    the  appearance  for  the 


« 


APPEAL. 


APPEAL. 


84 


respopdent,  especially  when  the  return  of  the 
clerk  of  the  ooart  is  imgalar.  Baudet  k  ProC" 
tar,  13  L.  C.  B.  4^0,  Q.  B.  1863. 

566.  Aod  ID  another  case — Beld^  that  the  court 
-would,  on  cause  snowDf  prolong  the  delay  for 
4pviDg  securi^  on  an  appeal  from  the  circuit 
«ourt.  B^rrum  k  MeCormi,  13  L.  G.  &.  480, 
<2.  B.  1863. 

567.  Where  the  retom  of  a  writ  of  appeal  was 
made  on  the  first  day  of  a  term,  and  the  respon- 
<ient  moved  to  reject  the  appeal,  on  the  ground 
of  ineuffieient  securi^,  on  the  first  day  of  the 
following  term— £r<;M,  to  be  too  late.  McKa^  k 
Simpwn^ 5 L.  G-  J.  20,  Q.  B.  I860 ;  1130  G.  G.  P. 

568.  On  a  motion  to  be  permitted  to  appeal 
from  an  interlocutory  judgment— £r«Zd,  that 
«uch  a  motion,  though  not  made  during  the 
term  immediately  subsequent  to  the  renoerinff 
'Of  the  judgment,  is  not  too  late  when  the  appeP 

lant  had  prenously  sued  oat  a  writ  of  appeal  de 

jjflano,  waich  was  set  aside  as  having  issued 

irrarularlT.     WardU  k  Bethun6,  6  L.  G.  J.  221, 

569.  An  appeal  made  within  the  period  of 
«iffht  days  from  the  rendering  of  the  judgment 
subject  to  revision  as  allowed  by  law  is  prema- 
ture. BeauUeu  k  Charltoth  U  L.  G.  J.  297,  Q. 
B,  1867. 

570.  Such  an  appeal  will,  on  motion,  be  dis- 
missed with  costs.    lb. 

571.  The  delay  of  twenty-five  days  mentioned 
in  1149  G.  G.  I*.,  within  which  a  petition  in 
Appeal  from  the  judgment  of  the  circuit  court 
cnuKt  be  filed,  is  final  and  absolute.  Leduc  k 
OuelUi,  2  B.  L.  626,  Q.  B.  1870. 

572.  The  delay  to  answer  reasons  of  appeal 
runs  while  the  case  is  en  dHih€ri  on  a  motion 
40  auash  the  appeal.  Phillips  k  Sutherland, 
19  L  G.  J,  188,  (J.  B.  1875 ;  1135-38  C.  C.  P. 

IX.  Db  Plaho. 

573.  On  appeal  from  a  judgment  quashing  a 
<apias — jETe^  to  be  an  interlocutory  iudgment, 
«nd  could  not  be  appealed  from  ae  piano. 
Berry  k  M^f,  10  L.  G.  B.  195,  Q.  B.  1860 ; 
1119  G.  C.  P. 

X.  Erwwn  or. 

574.  A  sum  of  money  was  attached  in  the 
tiands  of  the  tiers  saisi  by  the  plaintiff  after 
judgment.  The  defendant  pleaded  that  the 
judgment  had  been  appealed  fh)m,  and  the 
appeal  was  still  pending.  The  plaintiff  answered 
that  the  appeal  was  not  allowed  for  want  of 
«ecurity,  and  the  plea  was  dismissed.  Perratdt 
y.  Borgia  k  B<main,  3  Bev.  de  L6g.  306,  E.  B. 
i816. 

575.  A  respondent  who  has  proceeded  in  ap- 
peal is  supposed  to  have  renounced  all  formal 
objections.  Eeneg  v,  Eolland,  1  L.  C.  B.  401, 
Q.  B.  1851. 

576.  An  execution  cannot  be  issued  on  a 
judgment  rendered  against  four  defendants  if 
one  of  them  have  instituted  an  appeal^  and  such 
appeal  is  still  pending.  Brush  et  al.  v.  Wilson 
el  aly  6  L.  G.  ft.  39, 8.  G.  1856. 

577.  Where,  in  an  ordinary  hypothecary 
action,  the  defendant  against  wnom  judgment 
iiad  been  rendered  in  the  Superior  Court 
— ~^%Jed,  and  about  the  sametinie  presented  a 


petition  to  the  judges  of  the  Superior  Gonrt  and 
to  the  prothonotary,  praying  that,  inasmuch  as 
the  property  m  question 'was  of  lees  inaliie  than 
the  amount  for  which  juilitnieot  bad  been 
rendered,  that  he  be  allowed  to  abandon  the 
property  conditionidly,  the  abandonment  to 
remain  good  if  the  judnnent  were  oonfinoed, 
and,  if  reversed,  to  be  null  and  void — EMy  that 
the  abandonment  made  in  acconlance  with  aach 
petition  was  null,  inasmuch  as  the  judgment 
from  which  the  appeal  had  been  taken  had  not 
the  force  of  a  ehosefu&ie.  Meirist  k  BramU^  2 
L.  G.  J.  303,  Q.  B.  1858. 

578.  Action  was  brought  upon  a  judgment 
recovered  by  the  pkintiffs  against  the  defen- 
dant in  the  Gourt  of  Gommon  Pleas  of  Upper 
Ganada.  The  defendant  f^eaded  by  dilatory 
exception,  that  Uie  judgment  having  been 
oonmrmed  by  the  Gonrt  or  Error  and  Appeal 
they  had  aroealed  to,  and  said  appeal  was  still 
pending.  The  parties  havii^  been  heard  upon 
the  merits  of  such  exoeption-^ileldi  that  the 
pendency  of  such  appeal,  when  security  for 
costs  had  only  been  given,  was  no  defence  to  the 
action  bioo«it  on  such  judgment  in  Lower 
Ganada.  f%8  Norihem  Railway  Oompany  of 
Canada  k  Potion,  IT  L»  C.  E.  71,  8.  C.  1867. 

579.  While  a  recovd  is  in  appeal,  application 
to  obtain  possession  of  the  property  by  saisie 
reoendicaUoH  will  not  lie.  HamilUm  v.  Kelley, 
3  E.  L.  128,  &  15  L.  a  J.  168,  8.  G.  1871. 

580.  An  opposition  to  an  execution,  on  the 
ground  that  tne  opiXMant  has  taken  out  a  writ 
of  appeal  from  the  judgment,  will  be  r^ected, 
unless  security  for  the  appeal  precede  the  oppo- 
sition. Brown  et  al  v.  Lnmais  et  al*  k  Honais 
et  at.,  20  L.  G.  J.  280,  8.  G.  1876. 

XI.  EKQUfiTI  IK. 

581.  The  court  of  appeal  may  order  and 
revise  an  enquftte  on  the  facts  contained  in  a 
requite  en  repriae  ^instance.  MeKiUip  tt  oL  v. 
Kauntz  et  al.,  1  Bev.  de  L^.  162,  Q.  B.  1845. 

582.  Where  a  disavowal  was  raised  in  a  case 
pending  beficHre  the  Gourt  of  Appeal^Aeici, 
that  the  court  could  order  an  enquete  on  the 
issue  raised.  Les  Ourie  et  MarawUiera  de 
rCEuvre  et  Fabrimu  de  la  Paroisse  3e  Ste.  Anne 
de  Varennea  k  The  Roman  CathoUc  Bishop  of 
Montreal,  4  B.  L.  127,  Q.  B.  1861. 

Xn.  Fxcrvu. 

583.  Filing  o/.— An  appellant  who  had  failed 
to  file  his  fsctum  within  the  delay  prescribed  by 
the  rules  of  practice  will  be  relieyed  from  the 
consequences  of  his  defiiult  by  producing  the 
factum  when  the  respondent  makes  a  motion  to 
have  the  appeal  dismissed  and  on  payment  of 
coeto.  Dawson  k  Belle,  3  L.  G.  J.  256,  Q.  B. 
1859;  1140  G.G.  P. 

Xm.  From  Gircuit  Gourt. 

584.  An  appeal  from  the  Gircuit  Gourt  will 
be  dismissed  when  the  petition  in  appeal  con- 
tains no  special  reason^*.  MailU  v.  Ohapleau, 
6  L.  G.  E.  476,  S.  G.  1855. 

585.  On  an  appeal  ftom  the  Gircuit  Gourt— 
Held,  that  where  the  case  rests  on  evidence  and 
the  evidence  is  doubtful,  the  court  will  not  dis- 
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iiirb  the  jii4siiient.    Pimhif  ▼.  ChmdOmbt^  6 

L.  C.  B.  488,  S.  G.  1866. 

586.  In  CM«s  of  appeal  from  th0  Circuit 
Court  the  original  petition  in  appeal,  notice* 
Ac^  must  be  filed  in  the  office  of  the  clerk  of 
the  Circuit  Court  within  twenty-five  days  from 
Che  renderins  of  the  judgment  appealed  ftt)m, 
otherwise  toe  appen  will  be  dismissed  on 
motion.  McCHllu  et  al  &  Pearce  ei  aL,  9  L. 
C.  R.  114,  Q.  B.  1868 ;  1148  C.  C.  P. 

587.  The  parties  plaintiff  and  defendant  har- 
io2  proceeded  in  the  Circuit  Court  in  an  appeal- 
able case  as  if  the  case  were  non-appealable, 
and  judjgment  having  been  rendered  in  favor  of 
the  plaiDtifiwjJeld,  unon  an  appeal  instituted 
bj  the  defendant  on  tbe  crouna  that  the  pro- 
ceedings were  imgular,  the  evidence  not  being 
in  writing  and  no  articulation  of  facts  or  inscrip- 
tion for  enqn^  or  for  bearing  on  the  ments 
having  beeo  niade»  that  the  oo\)rt  would  not 
disturo  the  judgment  of  the  court  below. 
dgood  &  Cuiiw,  II  L.  C.  &  282,  Q.  B.  I860. 

XIV.  From  OomusaimrBRs. 

588.  In  an  action  againat  the  proprietor  for 
the  amount  assessed  against  him  for  the  erec- 
tion of  a  church,  parsonage,  Ac. — Held,  that  the 
fight  of  appeal  in  suits  for  the  recovery  of  such 
assessments  had  been  allowed  and  exercised. 
ReniereA  MilUUe  ei  al.,  5  L.  0.  R.  87,  Q.  B. 
l8f5;lU2A;1890C.  C.  P. 

589.  There  is  no  appeal  from  the  decision  of 
commissioners  appomted  for  the  erection  of 
pMri<;hes  except  oy  certiorari.  Boucher  et  at- 
&p.  T.  De$9aull^  €t  al.  k  Langellier  et  al.^  6 
L.  C.  J.  333,  S.  G.  1862 ;  1220  C  C.  P. 

XV.  Fbom  Jodomkvts. 


590.  Inierloeutory. — A  party  is  not  entitled  to 
an  appeal  fh>m  an  mterlocutory  judgment,  reject- 
JDg  an  exception  to  the  form  upon  the  ground  of 
its  having  been  filed  too  late,  if  the  ndunds  of 
SQch  exception  to  the  form  might  have  oeen  made 
the  grounds  of  a  demurrer  filed  in  the  same 
cause,  and  if  a  copy  of  tbe  demurrer  be  not 
produced,  and  that  because  the  court  of  appeals 
cannot  say  if  the  grievance  complained  of  may 
be  irremediable  or  not,  the  demurrer  not  being 
before  the  court.  Moreau  &  Motz,  3  L.  C.  R. 
53,  Q.  B.  1853. 

591.  In  order  to  be  allowed  to  appeal  from  an 
interlocutory  judgment  application  must  be 
made  at  the  next  term  following  such  judgment. 
The  Seminary  of  Quebec  k  Vinetet  al,  6  C  C.  J. 
138,Q.B.  l&l;  H19C.  C.  P. 

592.  On  a  motion  for  a  rule  upon  the  defend- 
ant to  shew  cause  why  a  writ  of  appeal  should 
pot  be  granted  from  certain  mterlocutory 
judgments — Held,  that  the  court  would  reject 
a  motion  to  obtain  a  rule  for  writ  of  appeal  from 
SQch  a  judgment  where  the  court  was  af^ainet 
the  party  moving  on  tbe  merits  of  hie  applica- 
tion. Mannet  at  &  Lambe,  6  L.  C.  J.  75,  Q.  B. 
1862;1116C.  C.  P. 

593.  An  appeal  will  be  allowed  from  an 
interlocutory  judgment  rejecting  a  motion  of  the 
defendant  to  quash  a  capias  under  which  he 
had  been  arrested  where  the  defendants  have 
been  released  on  bail.  Hoffmihg  &  Porter,  7 
L.  C.  J.  301,  Q.  B.  1863. 


694.  But  where  the  defendant,  after  obtasrainff 
leave  to  appeal,  did  not  proceed  with  his  appeal, 
but  failed  and  neglected  to  sue  out  a  wnt  of 
appeal,  as  he  was  oound  to  do  in  due  course — 
Beld,  that  the  court  would,  ai  its  next  term, 
annul  the  order  allowing  such  appeal.    lb. 

696.  An  appeal  will  not  be  allowed  trom  an 
interlocutory  judgment  dismissing  a  demurrer 
to  a  declaration,  ^enntn^  &  Grange,  13  L.  C  J « 
153,  Q.  B.  1868 ;  1116C.  C.P. 

596.  An  appeal  ought  to  be  allowed  fh>m  an 
interlocutpry  judgment  which  cannot  be  reme- 
died by  the  final  judgment,  unless  the  court  be 
clearly  of  opinion  that  the  judgment  complained 
of  must  be  confirmed.  C/ieneif  &  Frigpn  ei  aZ., 
16  L.  C.  J.  57,  Q.  3.  1871;  U16  C  C.  P. 

697.  An  appeal  may  be  instituted  from  a 
judgment  dismissing  a  petition  for  release  un- 
der a  capias  and  from  various  other  interlocu- 
torv  orders  and  judgments  in  oonnection  with 
such  capias,  rendered  partly  by  the  court 
below  and  partly  by  a  judge  thereof  in  chambers 
by  one  and  the  same  writ,  and  without  obtaining 
the  previous  perraiasion  of  the  court  ^-appeal 
from  such  interlocutory  orders  cr  judgmente. 
Philltps  k  Sutherland,  19  U  C.  J.  134,  Q.  6. 

698.  Non  obstante  consenw.— where  the  par- 
ties, after  appeal  had  been  had,  consented  that 
the  judgment  should  be  reversed— ifeW,  that, 
notwithstanding  such  consent,  the  court  was 
bound  to  confirm  the  judgment  if  the  record 
showed  that  the  judgment  m  question  was  well 
founded,  and  it  was  actually  confirmed.  Mc- 
Andrews  k  Bowan,  3  R.  L.  439,  Q.  B.  1871. 

699.  On  motion  for  a  new  <naZ,— Where  ap- 
peal was  had  from  a  judgment  of  the  &«iPg"^ 
court  dismissing  a  motion  for  a  new  trial— fleW, 
that  the  court  could  set  aside  the  verdict  always 
and  render  judgment  for  defendant,  non  obstante 
veredicto,  where  they  consider  that,  according  to 
law  and  the  evidence,  the  verdict  ought  to  have 
been  for  defendant  Tilstone  et  cU-  k  Oibb  et  ai., 
4  L.  C  J.  361,  Q.  B.  1860;  433  C.  C.  P. 

600.  On  t7€rd»ct— Where  an  appeal  was  had 
from  a  judgment  confirming  and  adopting  »  ver- 
dict of  a  special  jury  in  the  court  below— fleW, 
that  as  no  motion  had  been  made  in  the  court 
below  to  set  aside  the  verdict,  or  for  a  new  trial, 
or  in  arrest  of  judgment,  that  the  verdict  could 
not  be  set  aside  m  appeal*  Shaw  et  al.  k 
Meikleham,  3  L.  C.  J.  6,  Q.  B.  1868. 


XVI.  From  Mukioipal  CoaPORATiOfKs. 

601.  An  appeal  lies  to  the  Superior  court  trwa 
acts  of  the  municipality,  where  it  has  sold  land 
belonging  to  the  proprietor  without  judicial  pro- 
cess or  authorization.  McDougall  k  The  Cor- 
poration of  St.  Ephrem  d* Upton, b  L.  C.J.  247, 
k  11  L.  C.  R.  35^  Q.  B.  1861 ;  1016  M.  C 

XIX.  From  Trixitt  House. 

602.  In  appeals  from  decisions  of  the  Trinitv 
House  under  12  Vic.  cap.  114,  the  party  appeal- 
ing is  not  bound  to  give  notice  of  the  security 
he  intends  to  offer.  Laprise  k  Armstrong,  10 
L.  C.  R.  434,  8.  C.  1860. 


♦  Overrated  by  1124  C.  C.  P. -En. 
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XX.  Iv  EjECTiiEirr  Cases. 

603.  Under  20  Vic.  cap.  44,  sec.  60,  no  appeal 
lies  trom  the  Circuit  Court  in  ejectment  cases 

10  L.  C.  R.  400,  Q.  B.  1860. 


XXVL  Leave  to. 


XXI.  In  Forma  Pauperis. 

604.  Appeals  cannot  be  brought  tn/orwa»att- 
peru  111  tlie  Court  of  Queen'a^ench.  LegauU 
*^^^?'  2  L.  a  L.  J.  10.  Q.  B.  1866, 

606.  Where  a  defendant  petitioned  to  be  re- 
leased from  a  capias,  and  the  petition  was 
rejected—fieW,  that  he  could  not  appeal  from 
euch  judgment  tn/ormo^atipmt.  The  Cana- 
<han  Bank  of  Commerce  &  Brown  et  al,  19  L. 
C.J.  110,  Q.B.  1874. 


XXII.  In  Municipal  Matters. 

606.  There  is  no  appeal  from  the  Superior 
or  Circuit  Courts  under  the  act  amending  the 
Lower  Canada  Municipal  Act,  the  amending 
act  being  an  integral  part  of  the  original  sta- 

n^^K^  ^  P^^P^jnp^oiion  of  St  Jem 
-^^^w*5?  2  L.  C.  J.  160,  Q.  B.  1866. 

bi'7.  The  civil  code  of  procedure  has  not  taken 
away  the  right  of  appeal  from  judgments  ren- 
tl^  ^^  J5®**55*  ?^  ^*^«  P«*<^«  »°  agricultural 
C.C  18*71    ^^'"^"  ^'  ^*^'^'^L.  242, 

rt^W^^^^  J®  °^  *RP**^  ^™  judgmente  of  the 
1 A  JS^^^A:^"'^  *">.  municipal  matters,  under  article 
1077  of  the  municipal  code.  The  Corporation  of 
the  County  ofDrummand  v.  The  CorporaHon  of 

m3%r3?r!S^"'^'^' '  ^'  ^  '^'  ^'  ^- 

609.  In  matters  pertaining  to  municipal  cor- 
porations there  18  no  appeal  from  the  Superior 
Court  to  the  Court  of  Review.  Beaudry  k  Work^ 
man,  12  L.  C.  J.  214,  S.  C.  R.  18681  1033  C. 

XXIIL  Intervention  in,  see  INTERVEN- 
TION. 

610.  The  Court  of  Appeal  may  order  a  third 
party  interested  id  the  issue  to  be  called  into  the 

XXIV.  Judgments  in,  see  JUDGMENTS. 

611.  The  execution  of  judgments  rendered  in 

^FKf   "^r""^  1^^*"  ^J"^^  ^^^'^  ^be  expiration 
of  fifteen  days  from  the  date  of  judginen t.    Du- 

m!i  cS     '^  "*'•  ^  Mornson,  13  L.  C.  J. 

XXV.  Jurisdiction  iN,«e€  JURISDICTION. 

612.  In  an   insurance  case  carried  from   the 

S5"?*u^^P{^*^  ^  ^^®  ^"^.^^  Council,  it  wasde. 
cided  that  objections  mrgh:  be  raised  in  appeal 
which  had  not  been  raised  in  the  court  of  ori- 
ginal jurisdiction.  5co«e^  al  &  The  Phcenix 
Assurance  Cb.,S.  R.  354,  P.  C.  Itt28 


613.  Where  the  defendant  under  capias  peti- 
tioned to  be  released,  and  the  petition  was  re- 
jected--^eW,  that  he  had  a  right  to  appeal  from 
such  judgment  de  piano,  and  therefore  an  appli- 
cation by  him  for  leave  to  appeal  would  be 
rejected  on  that  ground.  The  Canadian  Bank 
of  Commerce  k  Brown  et  aU  19  L.  C.  J.  110. 
Q.B.1874;822C.C.P.  ' 

XXVII.  Motion  in. 

614.  For  non  prosj-^TYit  non-production  ef 
the  copy  of  the  writ  of  appeal  served,  in  accord- 
ance with  1129  C.  C.  P.,  in  support  of  a  motion 
for  non  pros,  is  not  fatal  when  it  is  established 
that  the  writ  issued  and  was  served,  and  that 
the  copy  had  been  lost  Eoirvey  &  Deziel,  19 
L.  C.  J.  280,  Q.  B.  1876. 

616.  Where  the  appellant  had  only  given 
°^j^i®  ^^*PP««^  »nd  was  proceeding  to  security, 
wid  had  neglected  to  serve  a  copy  of  the  writ— 
Beld,  that  a  motion  for  non  pros  would  lie. 

11  is??*?.*  ^»w<*«.  3  R.  L.  68,  C.  C.  187U 
ll«o  \j»  C.  p. 

616.  To  dismiss — An  appearance  for  the  res- 
pondent need  not  be  filed  m  the  clerk's  offiod 
to  enable  the  respondent  to  move  to  dismiss  tw 
appeal  fc»r  want  of  the  return  of  the  writ.  Fur- 
niss  &  The  Ottawa  and  Bideau  Forwardinq  Co. 
et  aU  20  L.  C.  J.  26,  Q.  B.  1876. 

617.  To  r^ecfc— -An  appeal  may  be  rejected  on 
motion,  on  the  ground  that  no  appeal  lies,  not- 
withstanding that  the  record  is  incomplete,  pro- 
viding it  appears  that  the  papers  wanting  to 
complete  the  record  cannot  affect  the  question 
of  the  right  of  appeal.  Duhue  &  Champagne^ 
18  L.  C.  J.  224,  Q.T  1874.  ^  *^ 

XXVIII.  Notes  or  Jodoes  in. 

618.  The  lords  of  the  Privy  Council  will  refuse 
to  take  notice  of  the  notes  of  a  judge  of  appeal, 
where  they  have  been  furnished  to  a  party 
without  having  been  transmitted  to  the  regis- 
trar, conformably  to  the  rule  of  1846.  Bicher  k 
Voyer  et  al,  6  R.  L.  691,  P.  C  1874. 

XXIX.  On  Points  OF  Practice. 


619.  In  questions  purely  of  practice,  the  Court 
of  Appeal  will  not,  as  a  rule,  disturb  the  judg- 
ment of  the  court  below.  Perry  k  De  Beaujeu 
et  aU  14  L.  C.  J.  334,  Q.  B.  1869. 

620.  The  Court  of  Appeals  ought  not  to  inter- 
fere with  the  rulings  of  the  court  below  on  noints 
of  practice.  Lepine  k  Musson,  16  L.  C.  J.  296. 
Q.  B.  1872. 

XXX.  Parties  to. 

621.  The  parties  int«  recited  in  the  contestation 
or  issues  joined  are  alone  to  be  made  parties  to 
the  appeal.  De  Witt  k  Burroughs,  5  L.  C»  J.  70. 
Q,  B.  1853. 

622.  In  an  appeal  all  the  parties  on  the  ad- 
verse side  in  the  court  below  mu.«t  be  made 
respondents.  Brewster  et  al  k  Stfo^nes  et  aU 
18  L.  C.  J.  195,  Q.  B.  1874. 
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XXXI.  PovxE  or  Court  iv. 

^23.  Where  the  plaintiff  prayed  by  hie  action 
fbr  J£50  46.,  and.  by  error,  judgment  was  eDtered 
for  £54  4e.,ana  dfefendaDt  appealed  on  that  and 
other  groands — Edd,  that  the  oourt  could  cor- 
rect the  error  and  at  the  same  time  confirm  the 
judgment  in  other  respects  if  agaiDSt  the  appel- 
lant Levey  &  Sponxa,  6  L.C.J.  183,  Q.  B. 
1858. 

XX  Xn.  Procedure  ly. 

624.  The  omission  by  an  appellant  to  annex 
a  copy  of  the  appeal  bond,  certified  by  the  officer 
in  whose  custody  it  was  kept  of  record,  to  his 
orizinal  petition  in  appeali  in  compliance  with 
12  Vic  capw  38,  is  fatal,  and  the  court  will  not 
permit  the  appellant  to  supply  the  deficiency  by 
nliug  sacb  copy.  German  &  Vinna,  2  L.  C.  U. 
2$9,Q.  B.  1852;1126C.  C.P. 

625.  The  copies  of  the  writs  of  appeal  mKy  be 
certified  by  the  attorneys  ad  litem.  Morrison 
et  ah  &  Dambourget  ei  al..  11  L.  C.  J.  126|  &  3 
C.  L.  J.  118,  Q.  B.  1867. 

XXXni.  BiPRisE  d'ikstanoe  IK. 

626.  An  appeal  instituted  in  the  name  of  a 
p^y  who  has  died  while  the  case  was  en  d4lib4r4 
in  the  court  below  is  null  and  void,  and  in 
such  case  a  petition  to  take  up  the  instance  by 
the  representatives  of  the  party  deceased  cannot 
be  allowed.  Kerhy  &  Boss  et  al,  &  Stevenson^ 
18  L.  C.  J.  148,  Q.  B.  1874. 

627.  But,  after  the  instance  has  been  taken  up 
in  the  place  of  an  appellant  deceased,  it  is  not 
competent  to  the  respondent  to  move  to  quash  the 
writ  of  appeal  on  the  ground  that  it  issued  in  the 
name  of  a  person  who  was  dead  previous  to  the 
issue  of  the  writ  Haogartu  &  Morris  &  Hag- 
garty  et  al,  19  L.  C.  J.  103,  Q.  B.  1874. 

XXXIV.  BsTrRv  OP. 

628.  Where  a  writ  of  appeal  returnable  on  the 
iwenty-fifth  of  November  was  return^  on  the 
twenty-fourth  of  February  following,  and  ihe 
respondent  moved  for  the  dismissal  of  the  appeal 
as  being  returned  too  late — Held,  that  the  appeal 
must  be  declared  deserted  and  abandonedTwith 
oostA,  saving  the  right  of  the  appellant  to  cause 
another  writ  to  isfue  within  the  delay  fixed  by 
law.  Bouvier&  Reaves,  15  L.  C.  R.  465,  Q.  B. 
1865. 

629.  Held,  also,  that  in  default  of  payment  of 
costs  of  the  dismissed  appeal  within  the  delay 
fixed  that  the  second  appeal  would  be  dismissed 
^6o.    lb. 

630.  And  in  another  case  where  the  appeal  was 
returrable  on  the  19tfa  December,  1863,  and  was 
only  returned  the  following  June,  an  exception  by 
^he  respondent  filed  on  the  twenty-fifth  of  April 
was  held  not  to  be  too  late,  and  a  motion  to 
dismiss  was  xejected,  and  the  respondent  allowed 
to  go  to  enquite  on  his  exception.  Meneclier  Jt 
Gauthier,  15  L.  C.  E.  474,  Q.  B.  1865. 

XXXV.  Right  op,  see  When  Lies. 

631.  In  an  appeal  by  one  writ  ftom  three  dif- 
ferent judgments  rendered  in  the  Superior  Court — 


Held,  both  on  motion  and  on  the  hearing  of  the 
case,  that  one  appeal  could  be  instituted  from  one 
principal  judgment  and  from  the  judgments  upon 
oppositions  in  the  same  cause.  Waggoner  & 
Richer,  13  L.  C.  R.  102,  Q.  B.  1862. 

632.  Where  the  judgment  debt  was  Xor  a  sum 
less  than  £500  sterling,  but  the  judgment  itself 
determined  the  right  of  the  appellants,  tiers-saisiSf 
toproperty  amounting  in  value  to  £1 600  sterling-^ 
Htld,  that,  in  determming  the  value  of  the  matter 
in  dispute  upon  which  the  right  of  appeal 
depends,  the  correct  course  is  to  r^ard  the  judg- 
ment as  it  affects  the  interest  of  the  party 
prejudiced  by  it,  and  who  seeks  to  relieve  himself 
m)m  it  by  appeal ;  and  that,  in  the  case  in  ques- 
tion, the'larger  amount  must  govern  the  right  of 
appeal.  Macfarlane  &  Leclaxre  et  al.,  6  L.  C.  J. 
170,  P.  C.  1862  ;  1178,  Fee  3  C.  C.  P. 

633.  There  is  no  right  of  appeal  from  convic- 
tions of  justices  of  the  peace  under  the  Quebec 
License  Art.  Page&  Griffith,  17  L.  C.  J.  302, 
Q.  B.  1872 :  Q.  L.  A.  sec.  195,  &  Q.  38  Vic.  cap. 
5,  sec  13, 1872. 


XXXVI.  Security  I5. 

634.  On  appeal  from  a  judgment  dismissing  an 
opposition,  where  security  was  given  onlvfor 
costs — Held,  to  be  sufficient.  Lampsonk  Wur' 
<e2<!,3 Rev.de  L§g.  107,  K.  B.  1847  ;  1124 &  CP. 

635.  An  appeaiDond  is  insufficient  if  the  surety 
has  not  sworn  that  the  immoveables  which  he 
has  mortgaged  belong  to  him.  Stuart  &  Scott 
et  al,  1  L.  C.  R.  218,  S.  C.1850;  1125  C.  C.  P. 

636.  Security  in  appeal  from  the  Circuit  Court 
under  12  Vic.  cap.  3o,  sec.  54,  is  validly  given 
by  two  sureties  justifying  on  real  totate  witnout 
describing  it.  Lynch  &  Blanchet,  6  L.  C.  R.  149, 
S.  C.  1856 ;  1143  &  1145  C.  C.  P. 

637.  But  held,'  in  a  similar  case  decided  the 
following  month,  that  the  real  estate  must  be 
described.  Hitchcock  &  Monette,  6  L.  C.  R.  150, 
S.  C.  1856. 

638.  Security  given  by  one  person  only  in  an 
appeal  from  the  Uirouit  Court,  who  justifies  upon 
immoveables  described  in  the  bail  bond  is  suffi- 
cient Hilaire  &  LUotte,^  L.  C.  R.  150,  S.  C. 
1856 ;  1145  C.  C.  P. 

639.  In  cases  of  appeal  from  the  Circuit  Court 
the  copy  of  the  appeal  bond  to  be  served  must  be 
certified  by  the  clerk  of  the  court  in  whose  office 
the  bond  is  filed  under  20  Vic.  cap.  44,  sec.  65, 
and  not  by  attorney  of  the  appellant.  Pent* 
land  et  al  k  Drolet,  9  L.  C.  R.  42,  Q.  B.  1858; 
1144C.  C.  P. 

640.  A  second  notice  of  security  is  a  waiver  of 
one  previously  given  for  a  previous  day.  Sulli- 
van &  Smith,  2  L.  C.  J.  160,  Q.  B.  1858. 

641.  The  respondents  served  a  notice  upon  the 
appellants  that  they  would  put  in  security  for 
appeal  to  the  Privy  Council  on  the  18th  of 
Augustin  the  judges'chambers  in  the  court  house. 
Security  was  not  put  in  on  that  day.  but  notice 
was  ffiven  later  on  the  Saturday  that  security 
would  be  entered  in  chambers  on  Monday.  Se- 
curity was  put  in  that  day,  not  in  chambers,  but 
in  the  judge's  house,  one  of  the  parties  signing 
the  bond  m  the  forenoon  and  the  other  in  the 
afternoon — Held,  on  motion  to  set  aside  the  bond 
for  irregularity  and  want  of  sufficient  notice,  that 
th^  bond  must  remain,  but  allowing  theparties 
moving  to  make  such  objection  to  the  sufiiciency 
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of  the  Mcuritj  m  they  might  legally  have  made 
when  such  security  was  put  Id.  &t66  ei  al.  & 
The  Beacon  Fire  and  Life  Aseuranee  Co.,  10 
L.  G.  B.  402,  Q.  B.  I860. 

642.  A  boud  in  appeal  entered  into  before  the 
issue  of  the  writ  of  aimeal  is  null  and  void.  Bur- 
roughe  &  Sin^son,  11  L.  C  B.  72,  Q.  B.  1860. 

643*  Where  the  appellant  gave  security  only 
for  the  dipens  ei  dommagee^Held,  to  be  irre- 
gular and  defective,  but  that  the  court  would 
order  that  the  appellants  be  permitted  to  prose- 
cute the  appeal  on  giving  good  and  sufficient 
security  within  one  month  to  answer  the  con- 
demnation, and  pay  all  such  costs  and  damages 
as  should  be  judged  by  the  court. »  M4irisse  & 
Brauli,  2  L.  C.  J.  303,  Q.  B.  1858;  1124 
C  C.  P. 

644.  Motion  was  made  on  the  part  of  the 
respondent,  an  Indian,  to  reject  the  securitv  given 
by  the  appellant,  another  Indian — Beld,  that  the 
bond  was  valid,  inasmuch  as  the  Indians  who 
became  security  were,  as  appeared  by  the  affi- 
davits, in  possession  as  proprietors,  according  to 
the  Indian  customary  law,  of  certain  real  estate 
situate  and  lying  witnin  the  tract  of  land  appro- 
priated to  the  use  of  the  tribe  to  which  tney 
belonged.  Nianiensiasa  &  Akwirenie  ei  aL,  3 
L.  C.J.  316,  Q.  B.  1869, 

645.  In  a  case  where  the  security  bond  was 
signed  on  the  13th  October  and  the  writ  only 
issued  on  the  17th — Held,  that  the  bond  was 
worthless,  and  the  appeal  was  dismissed.  Bur* 
roughs  &  Simpsonyb  L.  C.  J.  20,  Q.  B.  1H60. 

646.  Where  a  person  appealed,  and  by  petition 
sought  to  be  allowed  to  give  security  for  costs 
alone,  though  the  execution  of  the  judgment  on 
the  princip^  demand  was  thereby  stayra — Held, 
that  lie  must  give  security  to  answer  the  principal 
condemnation,  as  well  as  that  for  costs.  CouiUe 
A  Rose,  6  L.C.  J.  186,  Q.B.  1862;  1124  G.C  P. 

647.  The  sufficiency  of  the  security  offered  in 
appeal  cannot  be  questioned  by  preliminary  ex- 
ception, and  such  an  exception  will  be  dismissed 
by  motion.  Knowlton  eioL  &  Clarke  ei  aL, 
13  L.  C.  B.  400,  Q.  B.  1863. 

648.  An  application  to  enter  security  for  three 
joiut  appellants  will  be  refused  and  rejected  if 
one  of  tlie  parties  disavow  the  prooeedmgs  and 
refuse  to  participate  therein.  Jfutr  ei  aL  & 
JHuir,  15  L.  C.  J.  79,  Q.  B.  1871. 

649.  On  a  motion  to  compel  the  appellant  to 

gut  in  new  securities  in  appeal,  one  of  tne  parties 
eing  insolvent  and  the  other  having  left  the 
TO0vince~-J7e^,  that  an  appeal  to  Uie  Privy 
Council  having  been  allowed,  an  order  for  new 
security  should  be  granted,  but  the  court  cannot 
dismiss  the  appeal  m  case  such  new  security  is 
not  put  in.  Johnson  &  Connolly,  16  L.  C.  J. 
100, Q.  B.  1872. 

650.  A  security  bond  in  appeal  is  not  sufficient 
if  based  on  real  estate  the  title  to  which  has  not 
been  registered.  Prince  ei  aL  &  Morin,  18 
L.  C.  J.  208,  Q.  B.  1874  ;  1124  C.  C.  P. 

651.  In  ca^e  of  appeal  from  a  judgment  order- 
ing the  appellant  to  render  an  account,  security 
for  cost«t  18  sufficient.  Brooks  ei  aL  &  Dallimoref 
20  L.  C.  J.  176,  Q.  B.  1875. 

652.  And  where  the  bbnd  wan  completed  in 
such  case  without  justification  and  in  the  absence 
of  the  opposite  party,  who  was  present,  however, 
when  security  presented  themselves  (contending 
that  they  ought  to  justify  for  a  sufficient  amount 


to  recover  the  possible  balance  of  aecount^'tbe 
court  will  not  set  aside  the  security  bond  as 
irregular  or  illegal,  bat  will  reserve  to  the  respon- 
dent his  right  to  attack  the  solvency  of  the 
sureties.     lb. 

663.  Securities  in  appeal  cannot  Ic^Hy  be 
given  in  the  absence  of  the  opposite  partj.  and  od 
a  day  different  to  that  stated  in  the  notice.  Char' 
bonneau  &  Davis  ei  aL,  20  L.  C.  J.  167,  Q.  B. 
1875. 

654.  When  security  in  appeal  is  ^ven  hv  one 
person,  he  should  give  the  designation  and  dc« 
cription  of  his  real  estate.    Dawson  v.  De  fosses  k 
Dawson,  1    Q.  L.  B.  121,  Q.  B.  1877  ;   1124  4 
1145  C.C  p. 

655.  After  the  prothonotary  has  received  ibe 
acknowledgment  of  sureties  to  a  bond  in  appeal, 
and  signed  and  stamped  the  same,  it  is  not  com- 
petent for  him  to  refuse  to  send  up  the  record  on 
the  ground  that  the  bond  was  executed  by  error 
and  surprise.  Malletie  &  Lenoir,  20  L.  C.  J.  29$. 
Q.  B.  1879. 

XXXVII.  Service  vs. 

656.  On  appeal  from  Circuit  Court — Htldr 
that  where  the  delay  of  twenty  five  days  allowed 
by  law  for  the  service  of  the  copy  of  petition  aod 
notice  expired  on  a  legal  holiday,  the  service  luay 
be  made  on  the  following  day,  and  it  is  no  valid 
objection  that  service  of  such  copy  had  been 
made  upon  the  clerk  of  the  Circuit  Court,  nor 
will  an  appeal  be  disoiissed  in  consequence  of 
such  omission,  nor  on  the  ground  that  the  cop/ 
served  on  the  attorney  (^  the  respondent  heart 
date  previous  to  the  rendering  or  the  indgmeni 
appealed  from.  Dean  &  Jackson,  5  L.  C.  B- 1^) 
S.  C.  1855 ;  1148  C.  C.  P. 

657.  The  certificate  of  service  of  a  writ  of 
appeal  must  show  a  personal  service  either  upoo 
the  attorney  of  the  respondent  or  upon  the  res- 
pondent himself.  DwnUs  &J)%ipui8,%  L.  C  R- 
429,  Q.  B.  1855jll48C.  C.  P. 

XXX Vni.  SioOTKo  OF  Writ. 

658.  The  return  to  a  .writ  of  appeal  mar  be 
signed  by  one  judge,  iffii^  &  Holland,  1  L.  (!.  B. 
401,Q.B.  1851. 

XXXIX.  Sureties  iir. 

659.  In  an  action  against  the  sureties  in  a  case 
in  cmpeal,  the  appeal  having  been  dismissed— 
^€^that  the  filing  of  a  copy  certified  by  (be 
prothonotary  of  a  6:>nd  given  before  a  judge  be- 
fore the  allowance  of  a  writ  of  appeal  issumdent 
proof  of  the  execution  of  the  bond  and  of  the 
liability  incurred  by  the  sureties  without  further 
evidence.  Oosselin  v.  Chapman^  6  L.  C.  R-  ^ 
8.  C.  1856. 

660.  Where  action  was  brought  on  a  suretv 
bond  in  appeal — Held,  that  the  sureties  in  appeal 
are  not  bound  for  tiie  condemnation  money  wfaeo 
the  appellant  files  a  declaration  to  the  effbct  that 
the  judgment  appealed  from  could  be  executed, 
althougn  the  appeal  bond  has  been  executed  in 
the  uFual  way.  Vhaureiie  v.  Bavin  &  Loranger, 
4L.  C.J.  29H,8.  C.  1859. 

661.  On  an  appeal  from  a  judgment  ordering 
a  writ  of  conirainie  par  corps  against  tbe 
defendant   where  the   sureties  guaranteed  that 
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of  the  Mcuritj  as  they  might  legally  haye  made 
when  such  security  was  put  Id.  Oibb  ti  ah  & 
The  Beacon  Fire  and  Life  Aeeuranee  Co.,  10 
L.  C.B.402,Q.B.  I860. 

€42.  A  bond  in  appeal  entered  into  before  the 
issue  of  the  writ  of  appeal  is  null  and  void.  Bur- 
roughe  &  Simpson,  11  L  C  B.  72,  Q.  B.  1860. 

643.  Where  the  appellant  gave  security  only 
for  the  dipens  ei  dommagee-^Heldy  to  be  irre- 
gular and  defective,  but  that  the  court  would 
order  that  the  appellants  be  permitted  to  prose- 
cute the  appeal  on  giviug  good  and  sufficient 
8ecnrit}r  within  one  month  to  answer  the  con- 
demnation,  and  pay  all  such  costs  and  damages 
as  should  be  judged  by  ihe  court,  r  Miiriset  & 
Brauli,  2  L.  C.  J.  303,  Q.  B.  1858;  1124 
C  C.  P. 

644.  Motion  was  made  on  the  part  of  the 
respondent,  an  Indian,  to  reject  the  security  given 
by  the  appellant,  another  Indian — Beld,  that  the 
bond  was  valid,  inasmuch  as  the  Indians  who 
became  security  were,  as  appeared  by  the  affi- 
davits, in  possession  as  proprietors,  according  to 
the  Indian  customary  law,  of  certain  real  estate 
situate  and  lying  within  the  tract  of  land  appro- 
priated to  the  use  of  the  tribe  to  which  tliey 
belonged.  Xiantensicua  A  Akmrenie  tt  aL,  3 
L.  C.J.  316,  Q   B.  1869. 

645.  In  a  case  where  the  security  bond  was 
signed  on  the  13th  October  and  the  writ  only 
issued  on  the  17th — Htldy  that  the  bond  wais 
worUiless,  and  the  appeal  was  dismissed.  Bur* 
roughs  &  Simpson,  b  U  C.  J.  20,  Q.  B.  1H60. 

646.  Where  a  person  appealed,  and  by  petition 
sought  to  be  allowed  to  give  security  for  costs 
alone,  though  the  execution  of  the  judgment  on 
the  principal  demand  was  thereby  stayed — Held, 
that  he  must  give  security  to  answer  the  principal 
condemnation,  as  well  as  that  for  costs.  Couilie 
&  Rose,  6  L.C.  J.  186,  Q.B.  1862;  1124C.C.  P. 

647.  The  sufficiency  of  the  security  offered  in 
appeal  cannot  be  questioned  by  preliminary  ex- 
ception, and  such  an  exception  will  be  dismissed 
by  motion.  Knowlion  eioL  &  Clarke  ei  ah, 
13  L.C.  B.400,  Q.  B.  1863. 

648.  An  application  to  enter  security  for  three 
joint  appellants  will  be  refused  and  rejected  if 
one  of  tlie  parties  disavow  the  prooeedmgs  and 
refuse  to  participate  therein.  Jfiitr  ei  aL  Sl 
JHuir,  15  L.  C.  J.  79,  Q.  B.  1871. 

649.  On  a  motion  to  compel  the  appellant  to 

gut  in  new  securities  in  appeal,  one  of  the  parties 
eing  insolvent  and  the  other  bavin e  left  the 
province^ J7e/d,  that  an  appeal  to  &e  Privy 
Council  bavins  been  allowed,  an  order  for  new 
security  should  be  granted,  but  the  court  cannot 
dismiss  the  appeal  m  case  such  new  security  is 
not  put  in.  Johnson  &  Connolly,  16  L.  C.  J. 
100,Q.  B.  1872. 

650.  A  security  bond  in  appeal  is  not  sufficient 
if  based  on  real  estate  the  title  to  which  has  not 
been  registered.  Prince  ei  aL  &  Morin,  18 
L.  C.  J.  208,  Q.  B.  1874  ;  1124  C.  C.  P. 

651.  In  cafe  of  appeal  from  a  judgment  order- 
ing the  appellant  to  render  an  account,  security 
for  costs  18  sufficient.  Brooks  ei  aL  &  Dallimore, 
20  L.  C.  J.  176,  Q.  B.  1876. 

662.  And  where  the  bbnd  wan  completed  in 
such  case  without  justification  and  in  the  absence 
of  the  opposite  party,  who  was  present,  however, 
when  security  presented  themselves  (contending 
that  they  ought  to  justify  for  a  sufficient  amount 


to  recover  the  possible  balance  of  account K  the 
court  will  not  set  aside  the  security  liond  as 
irregular  or  illegal,  but  will  reserve  to  the  respon- 
dent his  riffht  to  attack  the  solvency  of  the 
sureties.    lb. 

653.  Securities  in  appeal  cannot  legally  be 
gi  ven  in  the  absence  of  the  opposite  party*  add  on 
a  day  different  to  that  stated  in  the  notice.  Char- 
bonneau  &  Davis  ei  aL,  20  L.  C.  J.  167,  Q.  B. 
1875. 

654.  When  security  in  appeal  is  given  bv  one 
person,  he  should  give  the  designation  and  dee- 
criptioo  of  his  real  estate.  Dawson  v.  De  fosses  k 
Dawson,\  Q.  L.  B.  121,  Q.  B.  1877;  1124 <k 
1145  C.C.  P. 

655.  After  the  prothonotary  has  received  ibe 
acknowledgment  of  sureties  to  a  bond  in  appesl, 
and  signed  and  stamped  the  same,  it  is  not  com- 
petent for  him  to  refuse  to  send  up  the  record  on 
the  ground  that  the  bond  was  executed  by  error 
and  surprise.  Malletie  &  Lenoir,  20  L.  C.  J.  293, 
Q.  B.  1879. 

XXXVII.  SsRyiCE  IN. 

656.  On  appeal  from  Circuit  Court — Held, 
that  where  the  delay  of  twenty  five  days  allowed 
by  law  for  the  service  of  the  copy  of  petition  and 
notice  expired  on  a  legal  holiday,  the  service  may 
be  made  on  the  following  day,  and  it  is  no  valid 
objection  that  service  of  such  copy  had  been 
made  upon  the  clerk  of  the  Circuit  Court,  nor 
will  an  appeal  be  disaiissed  in  consequence  of 
such  omission,  nor  on  the  ground  that  the  copy 
served  on  the  attorney  of  the  respondeot  bears 
date  previous  to  the  rendering  ofthe  iudement 
appealed  from.  Dean  &  Jackson,  5  L.  C.  £  164, 
S.C.  1855;  1148  C.C.  P. 

657.  The  certificate  of  service  of  a  writ  of 
appeal  must  show  a  personal  service  either  upon 
the  attorney  of  the  respondent  or  upon  the  res- 
pondent himself.  Dupuis  A D%tpuia fSL.  C  B* 
429,  Q.  B.  1855 ;  1148  C.  C.  P. 

XXX Vni.  SiOOTKo  or  Writ. 

658.  The  return  to  a  .writ  of  appeal  may  be 
signed  by  one  judge.  Heney  A  HoUand,  1  L.  C.  It 
401,  Q.&  1851. 

XXXIX.  SURBTIES  VS. 

659.  In  an  action  against  the  sureties  in  a  case 
in  appeal)  the  appeal  having  been  dismissed — 
Held,  ihni  ihe  filing  of  a  copy  certified  by  the 
prothonotary  of  a  TOnd  given  before  a  judge  lie- 
fore  the  allowance  of  a  writ  of  appeal  is  sufficient 
proof  of  the  execution  ofthe  bond  and  of  the 
liability  incurred  by  the  sureties  without  further 
evidence.  Oosselin  v.  Cheipman^  6  L.  C.  R.  ^, 
8.  C.  1856. 

660.  Where  action  was  brought  on  a  surety 
bond  in  appeal — Held,  that  the  sureties  in  apneal 
are  not  bound  for  Uie  condemnation  money  when 
the  appellant  files  a  declaration  to  the  efiict  that 
the  judgment  appealed  from  could  be  executed, 
although  the  appeal  bond  has  been  executed  in 
the  uf:ual  way.  Chaureiie  v.  Rapin  A  Loranger, 
4L.  C.J.  29ii,8.  C.1859. 

661.  On  an  appeal  from  a  judgment  ordering 
a  writ  of  conirainie  par  corps  against  the 
defendant   where  the   sureties  guaranteed  that 
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tbt  dd^ndaot  should  prosecute  the  appeal  and 
paj  snch  condemnation  money*  costs  and  dam- 
ttes  as  should  be  adjudged  in  casie  the  judgment 
of  the  Superior  Court  should  be  confirmed — 
Held,  that  the  sureties  were  not  immediately 
liable  to  the  plaintiff  for  more  than  the  costs  of 
the  appeal,  and  were  not  liable  for  the  balance  of 
the  condemnation  money  against  the  defendant 
until  the  plaintiff  has  first  enforced  the  order  for 
tonirmnte  against  the  defendant.  Whitney  v. 
Brooks  ei  al,  5  L.  C.  J.  161,  S.  C.  1862. 

662.  Notice  was  eiven  on  the  15th  that  secu- 
rity in  appeal  would  be  gi^en  on  the  17th.  An- 
other notice  was  given  that  the  same  security 
would  be  put  in  on  the  18ih,  but  security  was 
eventually  given  according  to  the  first  notice. 
The  notice  first  given  and  the  security  put  in 
were  found  irregular  and  insufficient,  the  first 
notice  havine  been  rendered  of  no  effect  by  means 
of  the  secona — Held,  that  no  action  would  lie 
against  the  sureties  on  the  bond  thus  set  aside. 
Smth.  V.  Egan  et  al,,  10  L.  C.  R.  238,  Q.  B. 
1860. 

663.  On  appeal  from  the  Circuit  Court  it  is 
not  necessary  where  two  sureties  sign  the  bond 
that  they  should  declare  that  they  are  proprietors 
of  real  property  of  the  value  of  ^60  over  and 
above  all  incumbrances,  such  declaration  being 
only  necessary  where  but  one  surety  signs. 
Htam  k  Lampson,  10  L.C.  R.  400,  Q.  B.  1860. 

664.  In  appeal  from  the  Circuit  Court  the 
fervice  of  a  copy  of  the  petition,  notice  and  bond 
ia  appeal  is  sufficient.  Bedard  &  The  Corpora- 
tion of  the  Parish  of  St  Okarlee  Borrom€e,  10 
L.  C.K.  429,  Q.  B.  1860 ;  1149  C.  C  P. 

665.  And  held,  also,  that  affidavits  settins 
forth  that  the  properQr  dec^cribed  in  the  appeal 
bond  is  not  of  the  value  of  £50  will  be  received 
in  support  of  a  motion  to  dismiss  the  appeal  for 
waotof  sufficient  security, and  the  appeal  will  be 
dismissed  on  such  motion,  unless  tne  appellant 
<iepQ6it  the  sum  of  £60  together  with  the  sum  of 
i)ve  dollars  to  cover  the  costs  of  the  motion.  lb. 

666.  And  keld^  in  another  case,  that  in  appeal 
from  the  Circuit  Court  the  bond  would  be  de- 
clared to  be  insufficient  when  given  by  one  surety 
without  describing  the  properly  of  which  he 
declares  himself  to  be  the  owner.  Chareai  & 
Bamjore,  10  L.  C  R.  431,  Q.  B.  1860^ 

667.  A  jvactisinff  attorney  cannot  become  bail 
or  surety  m  appeaL  LemtUn  v.  Larue,  10  L.  C. 
R.  190,  Q.  B.  1860. 

666.  In  an  action  aeainst  the  deflendants  as 
suretiea  in  appeal— Aid,  that  they  were  liable 
for  the  costs  of  appeal  where  the  judgment  of 
'he  court  below,renaered  in  a  hypothecary  action, 
was  affirmed,  although  a  dSUnssement  was  made 
by  the  defendants  betore  signification  of  the  judg- 
ment rendered  in  the  court  below,  and  althou^i 
CO  abeolnte  judgment  was  siven  in  the  Court 
l«low  fixreosts,  but  only  a  judgment  condemning 
the  defendant  to  pay  the  debt  and  costs  unless 
^her  pnftrred  to  abandon  the  property.  Fisher 
k  Prouneker  ei  at,  13  L.  C.  K.  160,  C.  C. 

669.  laappeal  from  the  Circuit  Court— A^d, 
that  the  bail  bond  would  be  declare  insufficient 
and  the  amal  dismissed  with  costs  if  the  bond 
be  stgBtd^^y  only  one  surety,  and  did  not  contain 
any  MOttjIioQ  of  his  real  estate.  Beaudet  & 
iVocter.li  Ii^C.  B.  450,  Q.  B.  1863. 

67^  whsre  bail  was  put  in  by  two  sureties 
^V^  HVfA  tBOm  the  Circuit  Court  to  the  Court 


of  Queen's  Bench-^Beld,  to  be  unnecessary 
that  either  of  such  sureties  should  declare  that 
he  was  the  proprietor  of  real  estate  to  the  value 
of  £50  over  and  above  all  charges,  as  in  the  case 
of  one  surety  only.  Dupont  et  oL  &  Orangey. 
15  L.  C.  R.  36,  Q.  B.  1864. 

671.  The  sureties  in  appeal  are  held  to  the 
payment  of  the  costs  of  t^e  appeal  without  the 
right  to  require  the  previous  aiscussion  of  the- 
parties  to  the  suit.  Larose  et  ah  k  Wilson,  1& 
L.  C.  J.  29,  Q.  B.  1872 ;  1964  C.  C. 

672.  The  advocate  who  succeeds  in  appeal,, 
and  to  whom  distraction  of  costs  is  granted,  m&y 
bring  an  action  against  the  sureties  in  appeal  itv 
the  name  of  his  client  for  the  recovery  of  the 
said  costs.    lb. 

673.  And  held,  also,  that  the  sureties  in  such 
case  are  not  entitled  to  a  delay  of  fifteen  days 
fh)m  day  of  judgmtnt.    lb. 

674.  The  sureties  in  appeal  are  judicial  sure- 
ties, and  as  such  are  liaole  to  conirainte  par 
corps.    Dumont  v.  Dorion  et  ah,  3  R.  L.  360,  k 
13  L.  C  J.  26,  k  14  L.  C.  J.  298,  8. C  1871  ;. 
1962  k  2272.  eec.  3,  C.  C. 

XL.  To  Circuit  Court. 

675.  There  is  an  appeal  to  the  Circuit  Court 
from  a  decision  rendered  bv  a  county  council  in 
appeal  from  a  local  council  under  section  67  or 
the  Consolidated  Municipal  Act  of  Lower  Can- 
ada. Lqfond  et  ah  v.  Boisvert  et  ah,  I  R.  L. 
494,  C.C.  1861;  100  M.C. 

676.  Since  the  coming  into  force  of  the  C.C.P.. 
there  is  no  right  of  appeal  fVom  decisions  of 
justices  of  the  peace  under  the  Agricultural  Act^ 
Duffel  V.  Rochon,  2  R.  L.  572,  C-  C.  1870. 

XLI.  To  Privy  Council. 

677.  The  right  of  appeal  to  Her  Majesty  in  hex- 
Privy  Council,  upon  toe  opposition  made  by  m. 
defendant  to  the  execution  of  a  judgment,  is  set* 
tied  by  the  nature  and  quality  of  the  demand  and 
not  by  the  matters  set  forth  in  the  opposition. 
Gugy  k  Gugy,  1  L.  C  R.  273,  Q.  B.  1851. 

678.  An  appeal  does  not  lie  to  the  Privyr 
Council  from  the  judgment  of  the  Court  of  Ap- 
peals, reversing  a  judgment  of  the  court  below* 
by  which  the  appellant's  action  was  dismissed 
on  demurrer,  ^mard  v.  Townsend,  6  L.  C.  R. 
147,  Q.  B.  1866. 

679>  Where  it  was  alleged  in  the  application  of 
the  appellant,  that  the  interest  adaed  to  the 
principal  sum  recovered  on  apolicv  of  fire  insur- 
ance exceeded  the  sum  of  £500  sterling,  Uie  right 
to  appeal  was  granted,  but  subsequently,  upon 
petition  of  respondent  shewing  that  there  was  aik 
error  it  the  calculation  of  the  value,  the  leave 
so  granted  was  discharged.  The  Quebec  Fire^ 
Insurance  Co.  k  Anderson,  7  L.  C.  J.  150  &  151,. 
P.C.  1860  &  61;  1178C.  C.  P. 

680.  In  a  case  where  the  defendants  were 
oificersof  a  charitable  institution  in  Quebec,  and 
the  institution  becoming  bankrupt,  action  wa<3 
brought  against  it  lor  the  recovery  of  a  certain 
sum  of  money  and  judgment  obtained — Held,  on 
the  appeal  of  one  of  the  defendants  that,  notwitli- 
standmg  the  provisions  of  the  statute  34  Qeo. 
III.  cap.  6,  sec  30,  &  12  Vic.  cap.  37.  sec.  19,  the 
judgment  of  the  Court  of  Queen's  Bench  is  not 
final  in  all  cases  where  the  matter  in  dispute 
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^066  not  exceed  the  Bum  of  £600  eterliag  and  doce 
not  relate  to  any  fee  of  office,  duty,  rent,  revenue 
or  any  sum  of  money  payable  to  Her  Majesty,  or 
to  any  title  to  land  or  tenemeat«,  annual  renti>, 
or  such  like  matters  and  things  where  rights  in 
future  are  involved,  and  the  Privy  Council, 
under  the  40th  section  of  the  first- named  statute, 
may,  in  its  discretion,  allow  appeal  in  such  cases. 
Marois  &  Allaire,  6  L.  G.  J.  85,  P.  G.  1862 ; 
1178  G.  C,  P. 

681.  Where  leave  had  been  granted  by  the 
Oourt  of  Queen's  Bench  here  to  appeal  to  the 
Privy  Council — Held,  by  the  latter,  that  this  did 
sot  preclude  the  Privy  Council  from  entertain- 
ing a  petition  to  rescind  the  leave  to  appeal. 
iGcfarlane  ei  aL  &  Leclaire  ei  al-,  6  L.  0.  J. 
i70  &  12  L.  C.  B.  164,  P.  C.  1862. 

682.  There  is  no  appeal  to  the  Privy  Council 
ttom  an  interlocutory  judgment  whicli  has  gone 
through  appeal.  Lciroix  v.  Moreau,  15  L.  C.  B. 
485  &  16  L.  C.  B.  180,  Q.  B.  1865. 

683.  An  appeal  may  be  had  to  the  Privy 
Oouncil  when  the  amount  involved  in  the  con- 
troversy exceeds  JC500  sterling,  though  the 
amount  actuallv  demanded  in  the  declaration 
he  less  than  JC500.  Bunting  &  Hihbard,  1  L.  C. 
JL  J.  60,  Q.  B.  1865  j  1178  C.  C.  P. 

684  There  is  no  appeal  to  the  Privy  Council 
ftam  a  judgment  for  a  sum  of  $40,  although  in 
•default  of  payment  of  such  judgment  the  res- 
indent  was  subject  to  contrainU  par  corps, 
JPacaud  v.  Boy,  16  L.  C.  B.  398,  Q.  B.  1866  ; 
1178  C.  C.  P. 

6H5.  Where  leave  had  been  granted  to  appeal 

'to  the  Privy  Council,  and  a  copy  of  the  record 

had  been  transmitted  by  post  within  the  delav 

required,  but  the  certificate  required  by  C.  S. 

L.  C.  cap.  77,  sec.  53,  that  the  appeal  had  been 

lodged  and  proceeding  had  thereon  before  the 

Privy  Council  had  not  been  filed  within  that 

^elav — Held,  that  the  Court  of  Queen's  Bench 

'vould  not  order  the  provisional  execution  of  its 

judgment.  Jones  &  Ouyon,  17  L.  C.  B.  377,  Q.  B. 

1867}  1181  C.C.  P. 

686.  And,  heldt  also,  that  the  delay  of  six 
months  fixed  by  C.8.L.C.,cap.  77,  during  which 

execution  on  the  judgment  is  suspendefC  is  not 
Absolute  but  directory  only,  ana  the  court  of 
Appeals  may  refuse  to  order  the  record  to  be 
remitted  to  the  court  below,  to  the  end  that  exe- 
cution may  be  sued  out,  where  the  appellant  had 
lodged  his  appeal  to  the  Privy  Council  soon  after 
the  expiration  of  six  months,  lb.  2  L.  C.  L.  J. 
161,Q.  B.  1866;  1181  C.C.  P. 

687.  Held,  dismissing  a  motion  for  leave  to 
Appeal  to  the  Privy  Council,  that  no  such  appeal 
lies  in  cases  of  quo  warranto,  Pacaud  &  Gfagn6y 
17L.C.B.357,  Q.  B.  1867. 

688.  An  application  was  made  on  the  last  day 
of  the  appeal  term  for  leave  to  appeal  to  the 
Privy  Council  from  a  judgment  rendered  five 
days  previously — Held,  that  the  motion  came 
too  late.  MuUin  &  Arckambault,  3  L.  C.  J.  117, 
Q.  B.  1867. 

689.  Under  1178  G.  C.  P.,  the  amount  neces- 
sary to  allow  of  an  appeal  to  the  Privy  Council 
is  the  amount  mentioned  in  the  declaration  as 
demanded  by  the  action,  and  not  the  amount  for 
which  judgment  was  rendered.  Bicker  &  Voyer 
etal,2  B.  L.  244,  Q.  B.  1820. 

690.  A  party  with  others,  joint  appellants, 
has  a  right  to  disavow  and  refuse  to  participate 
dn  any  proceeding  to  appeal  to  Her  Majesty  in 


Privy  Council.    Muir  etaL  &  Muir,  15  L.  C.  J. 
79,  Q.  B.  1871. 

691.  Where  a  party  appealing  to  the  Privy 
Council  had  given  security  for  costs  oolv,  azul 
had  filed  a  declaration  that  he  had  no  olyection 
to  execution  going  against  him  for  the  condemna- 
tion money,  the  court  will  not  allow  the  record 
to  be  remitted  to  the  court  below  in  order  to 
enforce  such  execution.  Ptiinchaud  et  al.  -k 
Hudon  et  aL,  15  L.  C.  J.  112,  Q.  B.  1871. 

692.  After  an  appeal  has  been  allowed  to  the 
Privy  Council  the  court  cannot  sec  aside  the 
bail  bond  for  alleged  irregularities  and  dismiss 
the  appeal,    lb. 

693.  Where  leave  to  appeal  to  the  Privy 
Council  had  been  granted,  and  application  was 
made  by  appellant  that  a  portion  of  the  record 
said  to  be  immaterial  be  omitted  from  the  tran- 
script— Held,  that  the  court  had  no  power  to  in- 
terfere, an d  m ust  reject  the  application .  Lemoine 
&  Lionais,  16  L.  C.  J.  99,  Q.  B.  1872. 

694.  Where  appeal  had  been  had  to  the  Priw 
Council,  and  a  certificate  was  filed  setting  forth 
that  the  case  had  been  referred  to  the  judicial 
committee  of  that  body — Held,  that,  pending 
such  reference,  no  application  in  the  case  would 
be  made  before  the  oourt  of  appeals  here. 
Brown  &  The  Mayor,  Ac,  of  Montreal,  19 
L.  C.  J.  140,  Q.  B.  1875. 

695.  The  Court  of  Queen's  Bench  has  no  power 
to  grant  an  appeal  to  the  Privy  Council  when  the 
amount  is  under  $500,  and  that  notwithstandiDg 
the  action  is  for  overdue  instalments  of  monev, 
such  cases  not  coming  under  1178  C.  C.  P, 
Sauvageau  k  Gauthier,6  B.  L,  602,  P.  C.  1874. 

696.  But  when  such  appeal  has  be<'n  granted, 
and  the  parties  have  both  appeared  aii'l  pleaded 
their  case,  the  Privy  Counoilmay  grant  leave  to 
suspend  the  case  in  order  to  allow  the  appellant 
time  to  present  a  special  application  for  appeal, 
lb. 

697.  Where  appeal  was  had  to  the  Privy 
Council,  and  the  respondent  moved  to  declare 
the  appeal  deserted  on  the  ground  that  the  record 
had  not  been  transmitted — Held,  that,  as  a  cer- 
tificate of  appeal  to  the  Privy  Council  was  before 
the  court,  that  the  motion  would  be  rejected. 
Whyte  V.  The  Home  Insurance  Oo,,  19  L.  C.  J. 
196,  Q.  B.  1875 ;  1181  C.€.  P. 

698.  Leave  to  appeal  to  the  Privy  Council 
will  not  be  mnted  from  a  judgment  which  con- 
firmed a  judgment  of  the  court  below  dismissing 
an  inscription  en  faux.  Darling  &  Templeton, 
19  L.  C  J.  105,  Q.  B. ;  1178  C.  C.  P. 

699.  Where  the  Court  of  Appeal  rendered 
judgment  confirming  a  judgment  of  the  Superior 
Court,  which  quashed  a  writ  of  mandamus  ad- 
dressed to  a  commissioner  appointed  to  inquire 
into  the  conduct  of  a  certain  justice  of  the  peace, 
requiring  him  to  do  things  which  he  was  not 
legally  CK>und  to  do  in  the  course  of  such  inquiry 
— Held,  that  from  such  judgment  there  was  no 
appeal  to  the  Privy  Council.'  Belleville  v. 
Voucet,  1  Q.  L.  B.  250,  Q.  B.  1875. 

700.  Where  a  record  had  been  remitted  by  the 
clerk  to  the  court  below,  in  consequence  of  the 
certificate  not  being  lodged  within  six  months 
after  the  granting  of  the  appeal  that  such  appeal 
had  been  lodged — Held,  that  the  oourtcould  not 
order  the  prothonotary  of  the  court  below  to 
return  the  record.  Brewster  et  al.  &  Chapman 
et  al,  20  L.  C.  J.  295,  Q.  B.  1876,  &  Burton  & 
Young,  I  B.  C.  248,  Q.  B.  1871  ;  1181  C.  C.  P. 
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IX.  Pehaltt  nr,  769. 

X.  Powers  of  Arbitrators,  760-763. 

XI.  PowsR  or  Notary  to  Bboeiyb  Report 
of,  see  NOTARIES. 

XII.  Power  to  Refer  to,  764. 

XIII.  Procedure  in,  765. 

XIV.  Report  w,  766-769. 

XV.  Sertioe  of  Award,  770. 

I.  Aotiov  ov  Report  of. 

742.  Id  ro  action  brought  upon  a  report  of 
arbitrators  the  defendant  may  contest  the  validity 
of  the  report,  where  it  does  not  set  forth  that  the 
witnesses  have  been  heard,  by  alleging  that  the 
arbitrators  reftiKed  to  hear  his  witnesses,  and  the 
defendant  will  be  allowed  to  prove  such  refusal. 
OzidX  k  Joseph,  9  L.  C.  R.  440,  Q.  B.  1869. 

m.  Award  ik. 

743.  When  several  matters  are  in  dispute  and 
are  referred  to  arbitrators,  they  must  decide  upon 
the  whole  of  them,  and  must  bear  the  parties  on 
all  of  them,  and  for  want  of  these  steps  the  court 
will  set  aside  an  award  in  such  case.  Fairfield 
k  Buichardj  3  Rev.  de  Ug.  367,  K.  B.  1821. 

744.  An  award  by  two  of  three  arbitrators  is 
sufficienu  Meikl^ohn  v.  Young,  I  Rev.  de  L6g. 
510,  K.B.  1811;  H36C.  C.P. 

*745.  An  award  in  arbitration  is  not  null  because 
the  witnesses  exammed  have  not  been  le 
sworn.     Tremblay  v.  Tremblay,  3  L.  C.  R 
S.C.  1863;  334C.  C.  P. 

746.  Where  the  matter  in  issue  in  a  suit  was 
referred  to  arbitrators — Held,ou  motion  to  homo- 
logate the  award,  that  where  the  award  did  not 
embrace  all  the  material  points  submitted  to 
arbitration,  or  if  it  showed  that  the  arbitrators 
had  exceeded  the  limits  of  their  powers,  it  would 
be  set  aside.  Tate  ei  ah  v.  James  ei  aL,  &  E. 
umiroy  1  L.  C  J.  161, 8.  C.  1867;  343  C.  C.  P. 

747.  An  award  of  arbitrators  and  amableseom- 
petiieurs  not  signified  to  the  parties  interested 
until  after  the  delay  limited  by  the  agreeobent 
for  the  rendering  of  the  award  is  null  and  void, 
notwithstanding  such  award  may  have  been 
rendered  within  the  prescribed  time.  Chapman 
V.  Hodsofh  9  L.  C.  J.  112,  8.  C.  1864 ;  337^  342 
C.  C.  P. 

748.  Where  a  reference  to  arbitrators  allowed 
the  parties  two  days  to  proiluce  papers,  &o.,  and 
the  award  was  made  by  the  arbitrators  on  the 
day  following  the  reference,  without  their  having 
had  any  communication  with  the  parties — Held, 
that  such  award  was  premature  and  null.  CAop* 
fluzn  eial,  v.  The  Lancashire  Fire  Insurance  Co. 
A  Fraser,  13  L.  C.  J.  36,  8.  C.  1868 ;  341  ei  sea. 
C.  C.  P. 

749.  An  order  for  execution  was  asked  fh>m 
the  court  upon  an  award  made  under  the  Corn 
Exchange  Act.  Under  that  Act  the  Corn  Ex- 
change has  power  to  appoint  arbitrators  to  settle 
disputes  between  its  members.  Certain  formali- 
ties are  presc*'ibed,  and  amonff  others  that  the 
arbitrators  must  be  sworn,  and  that  there  must 
be  a  submission  in  writin^^  at  the  commencement 
of  the  proceedings  within  five  days  after  the 
award  itself,  and  all  questions  connected  with  it 
may  be  reviewed,  liie  award  if  confirmed  is 
then  a  final  one,  and  execution  may  issue  upon 
iC    Th«  arbitrators  on  the  28th  of  June  made  an 


award  against  the  defendant}  which  was  con- 
firmed by  the  Board  of  Review.  The  plaintiff  now 
moved  for  an  exequatur ^  and  the  defendant  an- 
swered, alleging  irregularities,  among  others,that 
the  arbitratorsliad  not  been  sworn.  Defendant, 
however,  had  objected  to  nothing  until  after  the 
award — Held,  that  as  the  formal  itien  had  not 
been  complied  with,  the  plaintiff  could  not  suc- 
ceed, and  the  motion  would  be  rejected,  but 
without  costs,  as  defendant  had  not  rejected  until 
after  he  saw  what  the  award  was.  Mitchell  v. 
Butters,  2  R.  C.  480,  8.  C.  1872. 

760.  A  reference  to  arbitrators  required  that 
they  should  finally  adjust,  settle  and  determine 
the  precise  state  of  accounts  between  the  parties, 
and  the  precise  amount  which  either  of  the  par- 
ties should  pay  to  the  other,  but  the  arbitrators 
by  their  award  merely  determined  in  a  general 
way  how  the  matters  in  dispute  should  be  ad- 
justed withoutdeterminins anything  precisely — 
Held,  that  no  action  woula  lie  on  such  an  award. 
Colson  V.  Ash  &  Torrance,  18  L.  C.  J.  281,  8.  C, 
341  et  seq.  C.  C.  P. 

761.  The  deposit  of  an  award  cannot  be  made 
by  one  who  has  ceased  to  be  an  arbitrator.  Se- 
vigny  v.  Frovencher,  1  Q.  L.  R.  122,  R.  C.  1876. 

IV.  Costs  in,  see  COSTS. 

762.  Where  the  rule  appointing  arbitrators 
authorizes  them  to  settle  the  question  of  costs, 
the  court  will  not  disturb  their  award  as  to  costs. 
McOibbon  v.  Dalton,  1  L.  C  L.  J.  93,  8.  0. 
1866. 

V.  Effect  of. 

76.3.  Under  the  clause  or  condition  in  policies 
of  insurance,  that  in  case  of  dispute  between  the 
parties  it  should  be  referred  to  arbitration,  the 
courts  are  not  ousted  of  their  jurisdiction,  nor 
can  they  compel  the  parties  to  submit  to  a  refer- 
ence during  the  progress  of  the  suit.  Scott  v. 
The  Fhoenix  Assurance  Co,,  8.  R.  162,  E.  B. 
1823. 

764.  A  party  who  has  submitted  a  matter  to 
arbitrators  cannot,  after  the  arbitrators  have 
made  their  award,  call  for  the  decision  of  the 
respective  tribunals  without  previoui^ly  payine 
the  penalty  stipulated  in  the  arbitration  bond, 
unless  the  award  be  absolutely  null.  Tremblay 
V.  Tremblay,  3  L.  C.  R.  482,  8.  C.  1863. 

VI.  Jurisdiction  op  Court  in,  see  JURIS- 
DICTION. 

766.  The  Superior  Court  has  jurisdiction  over 
an  arbitrator  appointed  by  the  Dominion  Govern- 
ment under  section  142  of  the  British  North 
America  Act,  while  acting  as  such  in  the  Pro- 
vince of  Quebec,  and  mav  inquire  whether  such 
arbitrator  is  in  the  legal  exercise  of  his  office. 
The  Attorney  General  v.  Gray,  16  L.  C.  J.  300, 
8.  C.  1871. 

VII.  Notice  in. 

766.  Where  motion  was  made  to  homologate  a 
report  of  arbitrators,  and  the  adverse  party  moved 
to  set  it  aside,  on  the  jat)und  that  he  had  not  had 
notice,  and  filed  an  affidavit  to  that  effrct,  which 
was  unoontradicted— J9e^  that  his  motion  must 
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ment  a  sale  was  made  of  the  real  property  of  the 
'defendant,  to  which  the  defendant  filed  an  oppo- 
eition  on  the  ground  that  the  property  seized, 
being  the  only  property  he  poeeeeeed,  was  be- 
queathed to  hioQ  dtitre  alitnentaire,  with  express 
prohibition  in  any  way  to  sell,  hypothecate  or 
alienate  the  said  property,  and  that,  consequent- 
ly, it  was  not  subject  to  execution,  and  the  sale 
was  null — Held,  reversing  the  judgment  of  the 
court  below,  that  the  sale  was  good,  and  the  oppo- 
sition was  accordingly  dismissed.    F—  v.  C— , 
1  Rev.  de  lAg.  81,  Q.  B.  1834;  658  C.  C.  P. 


AMBIGUITY. 

I.  A  Cause  of  Nullity. 

662.  Where  the  City  of  Montreal  was  author- 
ized to  order  certam  street  improvements, 
*'  such  as  dressed  or  stone  paving,  flagstone  or 
brick  footpaths  or  sidewalks,"  ana  to  assess  the 
cost  upon  the  proprietors  of  real  estate  situate- 
upon  either  side  of  the  streets — Eeld,  that  a 
resolution  of  the  council  ordering  flagstone  or 

JenJ> 


647.  Aliments,  whether  by  disposiiion  of  law   ^'I'^^lT^^}^  T^j^""^  ^'o^S'lf^"  W 
or  of  man,  are  favored  and  exempt  from  attach- 1  *"^  ^^'  ^^  **''  ^^  ^'  ^'  ''•  ^^^  ^'  ^'  ^^®* 
ment  by  law.    Jfutr  et  al  &  Muir,  15  L.  C.  J. 
309,  Q.  B.  1871 J  18  L.  C.  J.  96,  P.  C.  1874; 
668  C.  C.  P.  ' 


648.  The  test^entary  condition  attached  to 

I  alimentary  alk>wance    against  sale,  mort- 

gage>  &c.,  by  the  alimentary  beneficiaries,  and 


against  its  subjection  to  seizure  and  other  con- 
tingencies to  which  other  property  is  subject, 
Yree9  it  from  compensation  of  debts  due  to  the 
testator  or  his  estate  by  the  alimentary  bene- 
ficiary,   lb.  1190,  sec.  3  C.  C. 

VI.  Lluiilitt  or. ' 

.  649.  Where  the  proprietor  of  an  alimentary 
beouest,  which  was  made  inalienable  and  una^ 
iacnable,  had  been  compelled  to  employ  coun- 
sel to  protect  himself  from  eviction  of  the  pro- 
perty bequeathed— Ftf^d,  that  the  advocate  so 
employed  acquired  a  claim  against  the  ali- 
mentary property  for  the  payment  of  his  fees 
and  disDursements.  Wilson  v.  Leblancis  quaL 
A  Doutre  et  al.  &  Leblanc,  W  L.  C.  J.  197. 
S.C.  R.  1872;668C.  C.P. 

Vn.  Bights  or  Alimsntabt  Dbbtob. 

660.  A  person  condemned  to  pay  an  alimen- 
tary allowance  has  a  right  of  action  against 
other  parties,  who  may  be  also  liable,  to  have 
them  condemned  to  pay  their  share.  Labelle  et 
vir,  V.  Labelle,  16  L.  C.  J.  81,  S.  C.  1871. 

Vin.  Whkk  Patablk. 

661.  An  alimentary  allowance,  stipulated  as 
the  consideration  of  a  deed  of  donation,  is  pay- 
able, and  may  be  claimed  at  the  commence- 
ment of  the  year  from  which  it  will  become  due. 
^evianv  v.  Orochetierre  et  aL,  15  L.  C.  R.  473, 
ij*  B.  1865. 


AMENDMENT. 

I.  Of  Bailiff's  Beturv,  see  PROCEDURC 
Servicx. 

II.  Of  Cokvictiok,  see  CONVICTION. 

III.  Of  Declaratiov,  see  PLEADING. 

IV.  Of  Oppositiok,  see  OPPOSITION. 

V.  Of   Petitiok.  see  MUNICIPAL    COR- 
PORATIONS. 

VL    Of  Surety  Bond,  see  APPEAL. 
VIL  Of  Writs  of  Appeal,  see  APPEAL. 
Vin.  Of  Writs  of  Summons,  see  WRITS. 


AMERICAN  CURRENCY, 

I.  Not  Legal  Tekber. 

663.  No  silver  coin  of  the  United  States  of 
America  is  legal  current  money  in  Canada^ 
Fawcetie  v.  Scott,  6  L.  C  R.  337,  S.  C.  1865. 


ALLOWANCE— Se6  ALIMENTS. 


ANIMALS. 

I.  Damage  by,  664. 

II.  Property  in,  see  PROPERTY. 

I.  Damage  by,  see  DAMAGES. 

664.  Experts  appointed  to  enquire  into  ihe^ 
amount  of  damage  caused  by  estray  hare  ^no 
power  to  bind  the  parties  to  their  decisfoo 
except  under  the  conditions  of  article  428  of  the> 
municipal  code,  that  is  to  say,  when  the  animals 
are  in  pound.  Lacasse  v.  Delormet  6  R.  L.  210^ 
Mag.Ct. 


ALTERATION  . 

I.  Of  Staiutes,  see  ACTS  OF  PARLIA 
MENT. 

II.  Of  Writs,  Mc  WRITS. 


18. 


AMALGAMATION. 
I.  Of  Railway  Companies,  see  SALE,  What 


ANIMUS. 

I.  In  Trespass,  see  TRESPASS. 


ANNUITY— S6€  LIFE  RENT. 


ANSWER  IN  LAW— See  PLEADING^ 
PROCEDURE. 
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APPEAL. 
APPEAL. 


APPEAL. 


SZ. 


I.  AorioM  OK  Bond  i»,  656. 
n.  Amehdmknt  m. 

Of  Surety  Bondi  666. 

Of  WHU  of,  667,  658. 
in.  Afpi:abakob  ur,  669. 

IV.  Bt  Sepabatb  Dbfbhdant,  660. 

V.  By  Tctob,  561. 

VI.  By  Wife,  662. 
Vn.  Costs  in,  663,  664. 
Vm.  Dblayb  in,  666-672. 

IX.  Db  Plako,  673. 

X.  Effbot  op,  574-680. 

XI.  EhquAte  in,  681,  682. 

Xn.  Factum^ 

FiUng  of%  683. 
Xni.  From  Cibouit  Court,  684-687. 

XIV.  Prom  Commmmohbrs,  688, 689. 

XV.  From  Jtjdombkt. 
iiUerJocvtory,  69(M597. 
Hon  OMoskU  Coraensu,  698. 
On  motion  for  a  New  Trial,  699. 

On  Verdict,  600.  .    ^^, 

XVI.  From  Mukioipal  Corporations,  601. 
XVn.  From  Procbbdings  IN  Expropriation, 

9t€  EXPROPRIATION. 
XVin.  From  Superior  Court,  ««  when 

Libs.  ^ 

XIX.  From  Trinity  House,  602. 

XX.  In  Ejectment  Cases,  603. 
XXL  In  Forma  Pauperis,  604,  606. 
XXII.  In  Municipal  Matters,  606-609. 

XXin.lNTBRTBNTIONIN,  610. 

XXIV.  Judgment  IN,  611. 

XXV.  Jurisdiction  in,  612. 

XXVI.  Lbayb  to,  613. 

XXVII.  Motion  in. 

For  non^rof ,  614,  616. 
To  dismus,  616. 
To  r^ecl,  617. 
XXVm.  Notes  of  Judges  in,  618. 

XXIX.  On  Point^of  Praotioe,  619, 620. 

XXX.  Parties  to,  621,  622. 

XXXI.  Power  of  Court  in,  623. 
XXXn.  Procedure  in,  624,  626. 
XXXin.  Reprise  d'instanob  iNi  626, 627. 

XXXIV.  Return  of,  628-630. 

XXXV.  Right  of,  631-633. 

XXXVI.  Security  in,  634-666. 
^XXXVII.  Service  in.  656,  667. 

XXXVIII.  Signing  op  Writ,  668. 

XXXIX.  Sureties  in,  659-674. 
XL.  To  Circuit  Court,  676, 676. 
XLI.  To  Privy  Council,  677-700. 
XLII.  To  Queen's  Bench,  701-703. 
XLm.  To  Court -OF  Review,  704,  706. 
XUV.  To  Supreme  Court,  706. 
XLV.  Transmission  op  Record,  707. 
XLVI.  When  lies,  708-738. 
XLVn.  Writs  or,  739-741. 

I.  Action  ON  Bond  IN. 

556.  No  action  on  an  appeal  bond  can  be 
maiDtained  until  the  appeal  be  determined. 
Kerr  v.  Monroe,  1  Rev.  de  L6g.  .345,  K.  B.  1808. 

n.  Amendment  in. 

556.  Of  Surety  Bond. — Where  certain  words 
were  omitted  from  the  surety  bond  in  appeal. 


and  motion  was  made  to  dismiss  it  on  that 
ground— ^tfZd,  that  the  court  of  appeal  would 
allow  the  amendment  of  a  bond  which  had  been 
filed  "in  the  court  of  original   jurisdiction  in 
order  to  be  allowed  to  proeecut*  the  appeal.. 
Taylor  v.  Molleur,  17  L.  C.  R.  576,  Q.  B.  1867. 
657.  Of  Writs  of —The  rule  of  practice  which 
preecribes  that  all  writs  of  appeal  should  bear 
the  signature  of  the  attorney  suing  out  the  ap-- 
peal  is  merely  directory,  and  where  a  motion  to 
amend  by  supplying  the  name  was  made,  ir 
motion  to  diftmiss  for  illegality  was  discharged, 
and  the  motion  to  amend  granted.  Boss  &  Scott,. 

9  L.  C.  R.  270,  Q.  B.  1859. 

558.  And  in  a  later  case  of  the  same  nature,, 
where  the  respondent  moved  to  annul,  the  appel- 
lant was  permitted  to  amend  on  payment  of 
costs.     Viger  k  Bdiveau,  6  L.  C.  J.  177,  &  12 
L.  C.  R.  405,  Q.  B.  1862. 

m.  Appearance  in. 

559.  When  two  parties  raising  separate  and 
distinct  issues  appeal  jointly  by  one  and  the 
same  writ,  the  respondent  may,  with  leave  of 
the  court,  file  separate  appearances  on  each 
issue.  The  Glen  Bnck  Co^  &  Walker  &  Shack- 
ell,  16  L.C.  J.  257,  Q.  B.  1872. 

IV.  By  Separate  Defendants. 

560.  Defendants  who  have  pleaded  separately 
may,  nevertheless,  proceed  to  appeal  from  judg- 
ment rendered,  by  tie  same  writ.  Spelman  et  al^ 
&  Bobidoux,  12  L.  C.  J.  227,  Q.  B.  1868. 

V.  By  Tutor. 

661.  A  tutor  cannot  legally  appeal  without 
being  specially  authorized  by  the  court  Be^ 
semer  a  De  beaujeau,  16  L.  C.  J.  224,  Q.  B.. 
1872;  306  C.C. 

VI.  By  Wipe. 

• 

562.  A  wife  separate   as  to  property  may 
appeal  from  a  judgment  rendercxi  against  her,, 
even  after  the  expiration  of  a  year  and  a  day 
and  during  the  life  of  her  husband.     Walk^  et 
Fir.  &  The  Mayor,  etc.,  of  the  Town  of  Sorel 

10  L.C.J.  77,  Q.  B.1865, 

VII.  Costs  in,  see  COSTS. 

563.  The  proceedings  in  a  second  appeal  will 
be  suspended  until  the  costs  in  a  previous 
appeal  are  paid,  and  if  such  cOHts  be  not  paid 
on  a  day  eerlain,  the  second  apc^al  will  be  dis- 
missed with  costs.  Bouvier  &  Beeves,  12  UCi, 
J.  291  &15  L.  C.  R.  465,  Q.  B.  1863.        . 

564.  And  held,  also,  that  a  rule  to  revise  the 
laxaiion  of  a  bill  of  costs  in  appeal  will  be  or- 
dered to  be  struck  from  the  roll  and  the  bil» 
laid  before  one  of  the  judges  in  appeal.    lb. 

VIII.  Delays  in. 

665.  In  an  appeal  from  the  circuit  court^ 
Held,  that  a  motion  to  dismiss  for  want  of  sufti- 
cient  security  is  not  too  late  although  a  term 
has  interveued  since    the  appearance  for  the 
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respopdent,  aspeciallj  when  the  returo  of  the 
clerk  of  the  court  is  irregular.  Baudet  &  Proc' 
4or,  13  L.  C.  B.  4Q0,  Q.  B.  1863. 

566.  Aud  la  another  c^a^^Beld^  that  the  oourt 
would,  on  cauee  ahownt  prolong  the  delay  for 
4pviog  aecaritv  on  an  appeal  from  Uie  circuit 
«ourt.  BoTtbu  A  McCarmiy  13  L.  G.  B.  480, 
<i.  B.  1863. 

667.  Where  the  return  of  a  writ  of  appeal  was 
made  on  the  first  day  of  a  term,  and  the  respon- 
4lent  moved  to  reject  the  appeal,  on  the  ground 
of  iosuffieient  security,  on  the  first  day  of  the 
following  term— ZTtfld,  to  be  too  late.  McKay  A 
^impsim, 5 L.  C  J.  20,  Q.  B.  I860 ;  1130  G.  G.  P. 

668.  On  a  motion  to  be  permitted  to  appeal 
from  an  Interlocutory  judgment— iTe^  that 
«uch  a  motion,  though  not  made  durins  the 
term  immediately  subsequent  to  the  rendering 
•of  l^e  judgment,  is  not  too  late  when  the  appel- 
lant had  previously  sued  out  a  writ  of  appeal  de 

jflano,  wntch  was  set  aside  as  havinic  issued 
irregularly.  Wardk  ft  Bethunei  6  L.  C.  J.  221i 
<l'  B.  I86l 

569.  An  appeal  made  within  the  period  of 
«ight  days  ftom  the  rendering  of  the  judgment 
subject  to  revision  as  allowea  by  law  is  prema- 
ture. BtaMm  k  Charlton,  11  L.  G.  J.  297,  Q. 
e.  1867. 

570.  Such  an  appeal  will,  on  motion,  be  dis- 
missed with  costs.    lb. 

571.  The  delar  of  twenty-five  days  mentioned 
in  1149  G.  G.  P.,  within  which  a  petition  in 
Appeal  from  the  judgment  of  the  circuit  court 
tnupt  be  filed,  is  final  and  absolute.  Leduc  k 
Ouellet,  2  B.  L.  626,  Q.  B.  1870. 

572.  The  delay  to  answer  reasons  of  appeal 
runs  while  the  case  is  en  d4l\b4ri  on  a  motion 
tto  quash  the  appeal.  Phillips  &  Sutherland^ 
19  t.  G.  J,  188,  (J.  B.  1875 ;  1135-38  C.  C.  P. 

'IX.  Db  Plaxo. 

573.  On  appeal  from  a  judgment  quashing  a 
capias — HMt  to  be  an  interlocutory  iudgment, 
«nd  could  not  be  appealed  from  ae  piano, 
Berry  k  Mm/,  10  L.  G.  R.  195,  Q.  B.  1860 ; 
1119  G.  G.  P. 

X.  ErrccT  or. 

574.  A  sum  of  money  was  attached  in  the 
iiands  of  the  Hers  saisi  by  the  plaintiff  after 
judgment.  The  defendant  pleaded  that  the 
judgment  had  been  appealed  ftx^m,  and  the 
appeal  was  still  pending.  The  plaintiff  answered 
that  the  appeal  was  not  allowed  for  want  of 
«ecurity,  ana  the  plea  was  dismissed.  Perrault 
V.  Borgia  k  Eomain,  3  Bev.  de  lAst.  306,  K.  B. 
1816.  * 

575.  A  respondent  who  has  proceeded  in  ap- 
peal is  supposed  to  have  renounced  all  formal 
objections.  Eenea  v,  Holland,  1  L.  G.  B.  401, 
Q.  B.  1851, 

576.  An  execution  cannot  be  issued  on  a 
judgment  rendered  against  four  defendants  if 
one  of  them  have  instituted  an  appeal,  and  such 
appeal  is  siillpendins.  Brush  etal.  v.  Wilson 
H  al,  6  L.  G.  ft.  39,  S.  G.  1856. 

577.  Where,  in  an  ordinarv  hypothecary 
action,  the  defendant  against  whom  judgment 
liad  been  rendered  in  the  Superior  Gourt 
appealed,  and  about  the  same  time  presented  a 


petition  to  the  judges  of  the  Superior  Gonrt  and 
to  the  prothonotary,  praying  that,  inasmuch  as 
the  property  in  questioa  was  of  lest  inahie  than 
the  amount  for  which  judiement  had  been 
rendered,  that  he  be  allowed  to  abandon  the 
property  conditionally,  the  abandonment  to 
remain  good  if  the  judgment  were  confirmed, 
and,  if  reversed,  to  be  null  and  void — Eeldythnt 
the  abandonment  made  in  aooordaoce  with  such 
petition  was  null,  inasmuch  as  the  judgment 
from  which  the  appeal  had  been  taken  bad  not 
the  force  of  a  chosejuait,  Melritse  k  Braniit  2 
L.  G.  J.  303,  Q.  B.  1858. 

578.  Action  was  brought  upon  a  judgment 
recovered  by  the  plaintifl^  against  the  defen- 
dant in  the  Gourt  of  Gommon  Pleas  of  Upper 
Ganada.  The  defendant  pleaded  by  dilatory 
exception,  that  the  judgment  having  been 
confirmed  by  the  Gonrt  of  Error  and  App^l 
they  had  appealed  to,  and  said  appeal  was  still 
pending.  Tne  parties  having  been  heard  upon 
the  merits  of  such  ezoeption-«>ireld,  that  the 
pendency  of  such  appeal,  when  seourky  for 
costs  had  only  been  given,  was  no  defence  to  the 
action  brougnt  on  sudi  judgment  in  Lower 
Ganada.  rSe  Korihem  Railway  Oompan^  of 
Canada  kPatton,  17  L.  C.  B.  71,  8.  G.  1867. 

679.  While  a  reCoH  is  in  appeal,  application 
to  obtain  possession  of  the  property  by  saiait 
reoendicaixon  will  not  lie.  aamilUm  v.  KMeyf 
3  B.  L.  128,  k  15  L.  C.  J.  168,  a  G.  1871. 

580.  An  opposition  to  an  execution,  on  Cbe 
ground  that  tne  oppoeant  has  taken  out  a  writ 
of  appeal  from  the  judgment,  will  be  rejected, 
unless  security  for  the  appeal  precede  the  oppo- 
sition. Brown  et  oL  v.  Lwnais  ei  oL  k  Idonaia 
et  al.,  20  L.  G.  J.  280,  S.  G.  1876. 

XL  EnquAti  nr. 

581.  The  court  of  appeal  may  order  and 
revise  an  enqu^te  on  the  firsts  contained  in  a 
requite  en  reprise  d^instanee,  McKiUip  ei  a2.  v. 
£auntz  ei  <U,,  1  Bev.  de  L6g.  152,  Q.  6. 1845. 

582.  Where  a  disavowal  was  raised  in  a  case 
pending  before  the  Court  of  Appeal— fleici, 
that  the  oourt  oould  order  an  enqudte  on  the 
issue  raised.  Les  Curie  et  MarauiUien  de 
l'(Euvre  ei  Fabrique  de  la  Parcisae  de  Ste.  Anne 
de  Varennes  k  T%e  Roman  Caikolie  Bishop  of 
Montreal,  4  B.  L.  127,  Q.  B.  1861. 

XII.  Factum. 

583.  Filing  o/.^Kn  appellant  who  had  failed 
to  file  his  fkctum  within  the  delav  prescribed  by 
the  rules  of  practice  will  be  relieved  from  the 
consequences  of  his  default  by  producing;  the 
factum  when  the  respondent  makes  a  motion  to 
have  the  appeal  dismissed  and  on  payment  of 
costs.  Dawson  k  BdU,  3  L.  G.  J.  256,  Q.  B. 
1859;1140G.G.  P. 

Xni.  From  Gircuit  Gourt. 

584.  An  appeal  from  the  Gircuit  Gourt  will 
be  dismissed  when  the  petition  in  appeal  con- 
tains no  special  reason**.  MailU  v.  Ghapleau, 
6  L.  G.  B.  476,  S.  G.  1855. 

585.  On  an  appeal  fh>m  the  Gircuit  Gourt — 
Held,  that  where  the  case  rests  on  evidence  and 
the  evidence  is  doubtful,  the  court  will  not  dis- 
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m.  By  Garxishmeht. 
Affidavit  for,  854. 
Apptaranee  iuy  865. 
Cdniestatum  of,  856,  857. 
Ooniettation  of  Oamishe^s  Declaration^ 
868-864. 

Dtelaration  ofOamishee,  865-875, 

Delay  to  Contest,  876-880. 

Efeet  of,  881-883. 

Exemption  from,  884. 

LiabUity  of  Oamiehee,  885,  886. 

Liability  to,  887. 

Motion  against  Garnishee,  888. 

Cf  Bonds,  ike.,  889. 

Of  Effects  earptyreally,  890,891. 

Of  Effects  in  hmds  of  an  Assignee,  892. 

Of  Effects  in  hands  of  Curator,  893,  894. 

Of  Movables,  895. 

Of  Property  of  Husband  in  hands  of  Wife, 

'  Of  Usufruct,  897. 
Of  Wages  not  due,  898-900. 
Power  of  Court  in,  901. 
Rights  of  Defendant,  902. 
Eight  to  Moneys  under,  903. 
W%en  Fou^,  904. 

IV.   CONSKRYATORT,  905-908. 

V.  Damages  for,  when  Unfounded,  909. 
VL  Exemptions  from,  910-914. 

VII.  For  Rent,  915-926. 

VIII.  Illegal,  927,  928. 

IX.  In  Iw8OLTEN0Y,«ceINS0LVENCr. 

X.  In  Retendioation, 
Affidavit  for,  929-932, 
mf  Assignee,  933. 
Contestation  of,  934. 
Delays  in,  935. 
Forcing  Doors,  936. 
Grounds  of,  937-950. 
LiabiUty  of  Defendant,  961. 

Of  Property  sold  Conditionally,  ^bl. 

trivilMe  of  Defendant,  953. 

Procedure  in,  954-966. 

Bights  of  Guardian  under,  967, 

Sale  of  things  seized,  958. 

Service  of,  969. 

Sureties  in,  see  SURETYSHIP. 

When  lies,  see  Grounds  of 

When  null,  960. 

mth  action  en  rescission,  961. 

XI.  Motion  to  Quash,  962. 

XII.  Op    Effects    Already    Seized,    see 
GUARDIAN,  Liability  of. 

XIII.  Op  Immoyables,  963-966. 

XIV.  Of  Money  Belonging  to  Foreign  In- 
solvent, 966. 

XV.  Of  Note  in  the  hands  of  the  Drawer, 
967. 

XVL  Of  timber  upon  which  adyanoes  bavc 

BEEN  MADE,  968. 

XVII.  Of  vessels,  969. 

XVIII.  Par  droit  db  suite,  see  For  rent. 

XIX.  Power  of  Sheriff  in,  see  SHERIFF, 
Liability  of. 

XX.  Seryics  in,  970-972. 

I.  After  Judgment. 

786.  OdHiestation  o/l— Where  exception  to  the 
form  was  filed  a^inst  a  writ  of  attachment,  on 
the  ground  that  it  had  been  returned  the  day 


after  the  return  day,  and  motion  was  made  to 
reject  the  exception — Held,  that  the  attachment 
after  judgment  was  in  the  nature  of  an  execution 
and  could  not  be  attacked  in  that  way.  Molson 
V,  Burroughs  &  The  Bank  of  Montreal,  3  L.  G. 
J.  793,  S.  C.  1868. 

787.  And  where  the  defendant  subsequently 
brought  motion  to  auash  the  same  writ  of  attach- 
ment— Held,  that  tne  irregularities  complained 
of  could  not  be  tried  by  motion,  which  was 
acconJinf^ly  dismissed.     Ih.  3  L.  G.  J.  97,  S.  G. 

788.  Held,  however,  in  a  later  case  that  a 
defendant  may  contest  an  attachment  alter  judg- 
ment as  an  action  without  affidavit.  CNeil  v. 
Fontaine  &  Filion,  1  Q.  L.  R.  22,  S.  G.  1876. 

789.  Delay  on, — A  writ  of  attachment  after 
judgment  must  be  served  within  the  same  delay 
as  an  ordinary  writ  of  summons.  McLaren  et 
al.  V.  Hutchinson  k  Fraser,  6  L.  G.  J.  45,  S.  0. 
1861. 

790.  Formalities  in, — The  omission  to  qien- 
tion  in  aprocd«-ver&aZ  of  seizure  that  the  person 
seized  had  refused  to  sisn  the  proc^-verbal,  or 
that  he  was  absent  fromliis  domicile  at  the  time 
of  the  seizure,i8  not  a  cause  of  nullity.  Duquette 
V.  Ouimettek  Ouimette,  6  R.  L.  167,  G.  G.  1874. 

791.  Power  to  issue. — A  justice  of  the  peace 
has  no  authority  to  issue  a  writ  of  attachment 
after  judgment.  The  Corporation  of  the  Parish 
of  St  Philippe  Exp,,  6  L.  G.  R.  4iJ4,  S.  G.  1856. 

792.  On  an  exception  to  the  form  of  an  attach- 
ment after  judgment— ^e^d,  that  such  attach- 
ment could  not  be  issued  in  Upper  Ganada. 
McKemie  et  al,  v.  Douglas  &  Brown  et€U,,b 
L,  G.  J.  329,  S.  G.  1861. 

793.  Service  of, — On  an  attachment  after 
judgment — Held,i\\Bi  service  upon  thedefendant 
who  was  absent  was  unnecessary.  Jones  v. 
Saumur  &  Lerouz,  2  L.  G.  J.  60,  S.  G.  1857. 

794.  But  held,  in  a  later  case,  where  the  defen- 
dent  had  left  the  province  after  judgment  ren- 
dered against  him,  and  had  no  domicile  therein, 
that  the  writ  of  attachment  issued  should  never- 
theless be  served  upon  him.  Hogan  v.  Gordon 
k  The  Bank  of  Montreal,  lOL.G.R.  21,  S.  G. 
1869. 

796.  Where  a  writ  of  attachment  was  issued 
after  judgment  and  the  defendant  had  left  the 
district  of  Montreal  since  the  service  of  the  ori- 
ginal process — Held,  that  service  on  a  clerk  in 
tneofnce  of  the  clerk  of  the  Gircuit  Gourt  was 
illegal.  Kearny  v.  McHale  &  Pariseau,  7 
L.  C.  J.  227,  S.  C.  IB62. 

796.  By  article  454  G.  G.  P.  a  writ  of  attach- 
ment after  judgment  should  be  addressed  to  the 
sheriff  of  the  district  in  which  it  is  to  be  executed, 
being  the  district  where  the  judgment  was 
rendered,  and  not  to  a  bailiff.  Ryland  v.  Delisle 
&  Workman  ei  al,  14  L.  G.  J.  17,  S.  G.  1869 ; 
461  G.  G.  P. 

II.  Before  Judgment. 

797.  4^!i<iart< /or.— No  attachment  for  debt 
can  be  obtained  before  judgment  without  an 
affidavit,  except  in  cases  of  saisie  gagerie  and 
the  dernier  iquipeur.  Tiffany  v.  Derling,  3 
Rev.  de  lAg,  304,  K.  B.  1810,  &  arts.  852-63 
infra, 

798.  The  court  will  not  quash  a  writ  of  attach- 
ment be(»kU8e  the  jurat  of  the  affidavit   upon 
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plaintiff^  that  sudi  appoiotinent  of  Maignee 
wa«  a  mandate  and  oo  the  priaoiple  ntU 
nt  peui  pUndir  par  procureur  the  assigoee 
ae  mandaiaire  could  DOt  sne  or  maiDtain  an 
oppositkm.*  ChevaU  ▼.  Dechanidl  &  Thomas  et 
A  ^  Chetaltt  8  L.  C.  J.  85,  S.  C.  1S61 ;  19 
C.  C.  P. 

476.  Where  the  defendaot  purchased  from  the 
plaintiff  a  quantity  of  futtocks  to  be  of  a  cer- 
tain siae  or  sizes  set  forth  in  a  written  contract 
between  them,  and  Airther  agreed  to  send  a  man 
to  sttperinteBa  the  getting  out  of  the  futtocks, 
agreeing  to  receive  eyeryuiing  marked  off  for 
her  b]^  the  man  she  would  select,  but,  on  the 
plaintiff  tendering  a  quantity  which  were  of 
mferior  size  and  quality  to  those  set  out  in  the 
contract,  she  refused  to  accept  and  the  plaintiff 
brought  action — Held,  reversing  the  judgment 
of  the  court  below,  that  the  man  sent  to  mark 
off  the  futtocks  had  no  power  to  bind  the 
defendant  by  marking  off  futtocks  that  were  of 
an  inferior  size  and  quality  to  those  stipulated 
in  the  contract.  Vanfelson  &  Mannt^^  L.  C.  R. 
243,  Q.  B.  1866. 

476.  On  an  action  by  the  Bank  of  Upper 
Canada  against  its  manager  for  breach  of  trust 
and  for  misapplication  of  moneys  belonging  to 
them — Heidi  confirming  the  iud^ment  of  the 
court  below,  that,  without  qualifying  or  abridg- 
ing the  general  rule  that  one  standing  in  the 
position  of  a^eut  cannot  be  allowed  to  place  his 
duty  in  conflict  with  his  interests)  it  is  within 
the  power  of  a  manager  to  deal,  in  the  ordinary 
and  proper  course  of  banking  business,  not 
merely  with  the  individuals  but  also  with  trad- 
ing corporations  in  the  places  in  which  he  acts 
as  manager,  and  to  deal  in  that  wsy  with  the 
trading  corporations,  even  although  he  himself 
may  hold  snares  in  one  of  them.  TTie  Bank  of 
Upper  Canada  &  Bradshau>  et  aZ.,  17  L.  G.  U. 
2^,  P.  C.  1867. 

477.  In  an  action  on  a  promissory  note  where 
want  of  consideration  ana  want  of  knowledge  of 
the  existence  of  the  note  before  the  institution  of 
the  action  were  pleaded,  it  appeared  that  the 
note  had  been  signed  by  the  agent  of  the 
defendant  in  settlement  of  an  account  between 
defendant  and  plaintiff,  but  the  defendant 
actually  knew  nothing  of  its  existence — Held, 
that  the  agent  being  under  a  special  procuration 
which  did  not  give  nim  authority  to  make  and 
sign  the  note  in  settlement  between,  the  parties, 
and  as  defendant  had  never  in  any  way  acanow- 
ledged  it,  that  the  action  should  have  been 
dismissed.  Me$Her  &  Davianon,  3  C.  L.  J.  67, 
Q.  B.  1867;  1704  &  1727  C.C. 

478.  The  agent  at  Quebec  of  an  insurance 
company,  the  company  itself  having  its  principal 
office  at  Montreal,  caused  an  advertisment  to  be 
published  in  the  respondent's  paper  for  a  consi- 
derable period,  incurring  a  bill  of  $\  16.40.  The 
agent,  on  beinff  asked  for  payment,  referred  the 
respondent  to  toe  company  as  his  principal,  and 
the  latter  denied  all  knowledge  of  the  advertising, 
and  all  power  on  the  part  of  tbe  agent  to  order 
it — Hela,  confirming  court  below,  that  the 
special  power  to  publish  advertisements  was 


*  Under  the  present  Insolvent  law  the  assifnee  can 
aaaintain  all  salts  or  proceedings  on  behalf  of  tne  Insol- 
Tent  estate  In  his  own  name  as  fully  as  the  insolvent 
himself  might  have  done.    Ins.  Act  1870,  sec.  39.— £o. 


inherent  in  the  office  of  ao  a^ot  appointed  to^ 
take  risks  and  receive  premiums;  that  sucb 
authority  was  to  be  presumed;  that  the- 
advertising  was  intended  to  promote  the 
appellant's  business,  and  tb|tt  proof  of  custom^ 
usage  or  sanction  on  the  part  of  the  company 
was  unnecessary.  The  Commercial  ^*^ 
Insurance  Chmpany  &  Foote^  3  R.  C.  40,  Q.  B. 
1872 ;  1704  &  1727  C.  C. 

479.  Promises  (o.—A  special  undertaking  to 
pay  a  note  of  hand,  negotiable  but  not  endorsea^ 
to  the  agent  of  the  payee,  in  consideration  ot 
his  forbearance  for  a  time,  is  sufficient  to  enable 
the  agent  to  support  an  action  ex  contractu  m 
his  own  name  for  the  amount  of  the  note- 
Aylwin  v.  Cruitendeny  2  Rev.  de  Leg.  125, 
K.  B.  1820.    See  ante  Art.  464. 

480.  Ratijicaiion  of  ads  o/.— All  facU  denot- 
ing approbation  and  even  silence  on  the  part  of 
the  mandator,  knowing  the  acts  of  the  naan- 
datory,  involves  ratification,  and  are  equivalent 
to  express  ratification.  Buchanan  et  ah  ▼ 
McMillan  et  uz.,  20  L.  C.  J.  105,  S.  C.  1874  ; 
1727  C.  C 

481.  Ratification  is  retroactive,  and  covers  all 
that  has  been  done  by  the  mandatory.    lb. 

482.  Remuneration  o/— Where  action  vvas 
brought  by  a  law  student  for  the  value  of  his 
services  as  legal  representative  of  dcft»ndant 
during  the  candidature  of  the  latter  for  election 
as  member  of  the  legislative  assembly,  and 
plaintiff  produced  a  written  authorization  flrom 
the  defendant,   in  which  he  styled  the  plaintiff 

*"  his  friend  Mr. ''—Held,  notwithstanding 

proof  made  of  the  value  of  the  services  rendered, 
that  a  mandate  is  always  supposed  to  be  gr*^» 
unless  a  special  agreement  to  pay  is  proved  be- 
tween the  parties,  and  that  no  acticn  on  a  otiaw- 
tum  meruit  could  lie.  Girouard  v.  Bedudry,  3 
L.C.J.  1,  C.  C.  1868;  1702  C.C 

483.  A  merchant,  in  compliance  with  instruc- 
tions from  the  commissioner  of  public  works 
for  them  und.  r  13  A  14  Vic.  cap.  13,  and, 
on  his  claim  for  remuneration  for  such  services 
being  denied,  sued  out  a  writ  of.  mandamus  to 
compel  the  commissioner  to  refer  his  claim  to 
arbitration  under  the  eighth  section  of  sucb 
act.  On  the  hearing  of  such  writ  of  mandamus, 
heldy  that  he  had  a  right  to  be  paid  for  his  ser- 
vices, and  that  the  mandamus  would  lie.  Young 
V.  Lemieux  et  ah,  9  L.  C.  R.  43,  S.  C  1858. 

484.  Sale  to.— Where  the  defendant  had  given 
authority  to  another  to  buy  for  him  a  quantity 
of  brandy,  and  he  admitted  the  authority  so 
given,  and  proof  had  been  made  of  the  delivery 
of  the  goodie  to  a  carrier— flicW,  that  the  vendor 
should  be  permitted  to  prove  by  the  oath  of  the 
a^nt  the  quantity  of  brandy  so  sold  and  de- 
livered. Boyer  et  al.  v.  Beaupri,  3  R.  L.  34, 
C.  C.  1871. 

11.  AUOTIONEKRS. 

485.  In  an  action  aeainst  an  auctioneer  for 
the  proceeds  of  the  sale  of  fifty-five  boxes  of 
tobacco  by  auction,  which  consisted  partly  in 
cash  and  partly  in  notes — Held,  that  notwith- 
standing he  had,  subsequentljr  to  the  sale,  ac- 
cepted a  del  credere  commission  to  guarantee 
the  sale,  he  was  bound  to  deliver  to  liis  prin- 
cipal the  notes  received  in  settlement,  and  had 
no  right  to  make  up  the  sales   to   different 
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815-  Held,  dleo,  that  the  writ  issued  on  such 
affidavit  must  he  quashed  od  motion.    lb. 

816  The  omission  of  the  words  ''will  lose 
his  debt**  does  not  vitiate  the  affidavit  or  entitle 
the  defendant  to  have  the  writ  quashed.  Oodin 
T.  McConnell,  13  L.  C.  R.  466,  C.  C  1863. 

81 7.  And  in  another  case — Heldt  that  the  de- 
ponent must  follow  the  wonis  of  the  statute,  and 
ewear  **  that  he  is  credibl v  informed,  hath  every 
"  reason  to  believe  and  doth  verily  and  in  his 
**  coDScience  believe  that  the  defendant  is  peeret- 
**  ing  his  estate,  and  that  without  the  benefit  of  a 
**  writ  of  gaisie  arrtt  he  will  lose  his  debt,  &c.'* 
Boudroi  V.  Loche  et  al,  13  L.  G.  R.  469,  C.  C, 
A  Jobin  A  Summons,  14  L.  G.  R.  14,  G.  G.  1863 ; 
€34  C.  C.  P. 

818.  The  words  *' mtnf  be  deprived  of  his 
remedy,  and  may  lose  his  debt  and  sustain 
damage,"  are  insufficient  to  justify  the  issuing 
of  a  writ  of  attachment  ttefore  judgment.  Ferres 
V.  Rutherford  et  al,  &  The  Montreal  and  Chaim- 
plain  Railway  Gompany,  9  L.  G.  J.  102,  S.  G. 
1864 ;  834  G.  C.  P. ;  art.  822  infra. 

819.  An  affidavit  in  an  action  for  money  laid 
out  and  expended,  and  lent  and  advanced  by  the 
plaiotifif  to  the  defendant,  and  at  his  request,  is 
bad  for  not  distinctly  8tating  that  the  money 
"  paid,  laid  out  and  expended  "  was  so  paid,  &c., 
to  the  use  of  defendant  and  at  his  request.  Ma- 
ffuire  V.  Link,  16  L.  G.  R.  372,  S.  G.  1866. 

820.  And  where  such  affidavit  embraces 
several  causes  of  action,  and  one  of  (hem  is  de- 
fectively stated,  it  vitiates  the  whole  affidavit. 
lb. 

821.  On  a  motion  by  the  defendant  to  anash  a 
writ  of  attachment  before  judgment — Heidy  that 
the  article  of  the  Gode  of  Procedure  which  pro- 
vides for  the  issui  ng  of  writs  of  attachmen  t  before 
judgment  has  not  in  any  way  altered,  with  re- 
spect to  the  affidavit  required  for  such  writs,  the 
law  as  previousl^r  in  force,  and  that  in  such 
affidavit  it  is  sufficient  to  state  that  the  defendant 
ia  about  to  leave  Lower  Ganada,  or  that  he  is 
about  to  leave  the  Province  with  intent  to  defraud 
hi8  creditors,  without  stating  that  be  is  about  to 
leave  the  heretofore  Province  of  Lower  Ganada 
with  such  intent.  BeauUeu  v.  Linklater,  17 
L.  G.  R.406,  G.  G.  1867;  834  G.  G.  P. 

822.  On  a  motion  to  quash  a  writ  of  attach- 
ment on  the  ground  that  the  allegation  in  the 
affidavit  was  '*  that  without  the  benefit  of  such  a 
writ  the  plaintiff^  may  lose  their  said  debt " — 
Heldf  that  the  use  of  the  imperative  was  unne- 
cessary, and  that  the  affidavit  as  it  stood  was 
sufficient.  SharvUs  et  al,  v.  Rasa,  17  L.  G.  R. 
39,  S.  G.  1867.     Overriding  818  supra, 

823.  The  omission  to  state  in  the  affidavit  that 
the  defendant  is  personally  indebted  to  the  plain- 
tiff, and  to  state  also  the  cause  of  debt,  and  that 
the  defendant  hath  or  had  an  intent  to  defraud 


ponent  is  ofedibly  informed,  hath  every  reason 
to  believe  and  doth  verily  and  in  his  oonecieoee 
believe  that  the  defendant  is  secreting,"  J^c,  with 
the  grounds  of  belief,  is  sufficient  to  obtain  a 
warrant  of  attachment  before  judgment.  Clement 
v.  Moore,  13  L.  G.  J.  163,  S.  G.  1869. 

826.  Nor  is  the  omission  of  the  word  "  verily," 
in  the  conclusion  of  the  affidavit,  where  it  says 
**  doth  verilv  believe  that  without  a  warrant  of 
attachment,''  Ac,  fatal.    lb. 

827.  And  in  such  affidavit  the  deponent  does 
not  require  to  state  specially  his  reason  for  be- 
lieving that  the  debtor  is  secreting  or  making 
away  with  his  goods,  with  the  intention  of  de- 
frauding his  creditors,  nor  from  whom  he  re- 
ceived the  information.  Bell  v.  Vigneault  & 
Houliston,  6  R  L.  697,  S.  G.  1874;  834  G.G.  P. 

828.  The  affidavit  when  founded  on  a  note  not 
yet  due  must  allege,  besides  the  ordinary  allega 
tion,  the  insolvency  of  the  debtor.  Trempe  v. 
Vidal,  6  R.  L.  639,  G.  G.  1874. 

829.  An  attachment  before  judgment  will  be 

Suashed  and  set  aside  upon  motion  if  the  affidavit 
oes  not  aver  that  '*  the  defendant  is  secreting  or 
is  about  to  secrete  his  estate,  debts,  and  effects." 
McNeven  v.  Me  Andrew,  18  L.  G.  J.  70,  S.  G. 
1874 ;  834  G.  G.  P.  A  Q.  36  Vic.  cap.  6, 
sec.  10. 

830.  Contestation  of, — An  irregularity  in  an 
affidavit  to  attach  property  cannot  be  taken 
advantage  of  bv  an  exception  to  the  form.* 
Barney  v.  HarrU,  8.  R.  62,  K.  B.  1811 ;  819  et 
sea.  &  864  G.  G.  P. 

831.  Where  the  affidavit  for  an  attachment  be- 
fore judgment  was  attacked  by  exception  to  the 
form  on  the  ground  that  the  allegations  of  the 
affidavit  were  false,  and  asking  that  the  attach- 
ment be  q  uashed,  and  the  plaintiffs  demurred  on 
the  ground  that  the  allegations  of  the  affidavit 
ooum  not  be  put  in  issue  by  an  exception  to  the 
form,  the  exception  was  maintained  and  the 
demurrer  dismissed.  Leslie  et  cU.  &  The  Mol- 
sons  Bank,  8  L.  G.  J.  1,  &  12  L.  G.  R.  266,  Q.  B. 
1861 ;  819  et  seq.  &  864  G.  G.  P. 

832.  And  again  where  the  affidavit  set  up  that 
'*  the  defendant  was  conceal  ing  his  property  with 
intent  to  defraud  his  creditors,  ac-,''  and  the 
defendant  contested  the  truth  of  the  affidavit  by 
exception  to  the  form — Held,  that  the  excep- 
tion was  properlj[  brought,  and  being  proved 
was  maintain^  with  costs.  Biroleau  v.  Lehtl, 
6  L.  G.  J.  168,  G.  G.  1862,  k  Chapman  v. 
Nimmo,  8  L.  G .  J.  42,  &  14  L.  G.  R.  103,  S.  G. 
1863. 

833 .  No  reasons  for  quashing  a  writ  of  attach- 
ment before  judgment  other  than  those  set  forth 
in  the  motion  (or  petition.  Ed.)  can  be  taken  into 
consideration  by  the  court  Oodin  v.  McConnellt 
13  L.  G.  R.  466,  G.  G.  1863. 

834.  Held,  notwithstanding  above  decisions. 


his  creditors  and  the  plaintiff  in  particular,  is    that  the  facts  set  forth  in  the  affidavit  and  sworn 


fatal,  and  the  attachment  in  such  case  will  be 
quashed  on  motion.  Lynch  v.  ElUee  et  al,,  12 
L.  G.  J.  209,  8.  G.  R.  1867  ;  834  G.  G.  P. 

824.  An  affidavit  made  before  the  passing  of 
Q.  36  Vic.  caoi  6.  sec.  18,  to  the  effect  merely 
that  the  defendant  is  about  to  secrete  his  property, 
is  insufficient  Qriffith  A  MeGotem,  16  L.  G.  J. 
336,  8.  G.  R.  1869. 

826.  An  affidavit  affirming  alter  setting  out] 
tb.e  indebtedness  of  the  defendant, "  that  the  de- 1 


to  there  could  not  be  traversed  by  exception  to 
the  form.  AsseUn  v.  Kemp,  16L.  G.R.  191, 
G.  G.  1864. 

836.  But  hdd,  in  Superior  Gourt,  the  same 
vear,  that  the  affidavit  tor  a  writ  of  attachment 
before  judgment  and  the  writ  itself  may  be  attack- 
ed by  exception  to  the  form.  Oiroux  v.  Gareau, 
14  L.  G.  R.  447,  A  8  L.  G.  J.  164,  S.  G.  1864. 

*  S«e  note  to  art  897^— Bd. 
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836.  Ad  attachment  before  judginent  may  be 
attacked  by  a  defense  aufonds.  Eodden  v. 
Oilier  &  Boulne  et  al,  8  L.  C  J.  IH4,  S.  G. 
1864. 

8.^7.  A  saiHe  arrii  aoant  Jugemeni  may  be 
contested  by  a  simple  petition.*  Maillou  ▼. 
SomermlU,  9  L.  C.  J.  80,  C.  C.  1864. 

838.  Delays  in — Held,  that,  where  a  motion 
has  been  made  to  quash  the  writ  and  dismissed, 
the  defendant  will  not,  after  the  four  days  allowed 
by  the  statute,  be  allowed  to  file  an  exception  to 
the  form,  and  that  in  such  case  the  d4lih4r€does 
not  sufioend  Uie  rule  requiring  all  preliminary 
plea-o  to  Defiled  within  four  days  afler  the  return 
of  the  writ.  Macfarlane  v.  WorrallA  The  Prin- 
cipcU  Officers  of  Her  Majesty*8  Ordinance,  4 
L.  0.  R.  97,  S.  C.  1863 ;  107  C.  C  P. 

839.  Judgment  in  vacation  was  taken  on  an 
attachment  before  judgment  and  afterwards  set 
aside,  and  the  defendant  roafle  motion  to  quash 
the  seizure — Heidi  that  a  motion  to  quash  made 
on  the  fourth  juridical  day  next  after  return  of 
writ  was  in  time.  Beaufteld  et  oL  v.  Wheeler^ 
6  L.  C.  J.  44,  S.  C.  1860. 

840.  Grounds  of. — Where  the  affidavit  for  an 
attachment  before  judgment  stated  that  the  sum 
of  money  due  was  for  the  price  of  the  immov- 
able property  which  the  plaintiff  promised  to  sell 
and  tne  defendant  promised  topurchase — Heldy 
to  be  sufficient.  Shaw  v.  McConnelly  4  L.  C.  R. 
49,  S.  C.  1864. 

841.  The  plaintiff  fyled  a  petition  for  attach- 
ment under  the  provisions  of  12  Vic.  cap.  42,  sec. 
8,  alleging  that  tne  defendant  had,  after  the  insti- 
tution of  the  action  and  before  the  making  of  the 
statement  filed  by  defendant,  as  well  as  within 
thirty  days  next  preceding  the  institution  of  the 
action,  secreted  a  large  portion  of  their  property 
exceeding  in  value  £2,000,  with  intent  to  de- 
fraud their  creditors — Held,  on  demurrer,  that 
the  petition  was  sufficient  and  would  not  be  dis- 
missed. Foster  et  aL  v.  Dorian  et  aL,  8  L.  C. 
B.  162,  8.  C.  1868. 

842.  Iij  an  attachment  before  judgment  the 
only  proof  that  defendant  was  making  away  with 
his  estate  was  that  he  had  advertise!  his  mov- 
able property  for  sale,  but  no  notice  or  advertise- 
ment was  made  at  Longue  Point  where  the 
plaintiff  lived — Held^  insufficient,  as  there  was  no 
proof  of  f^aud,  and  attachment  dismissed.  Quinn 
V.  Edson,  1  L.  C.  L.  J.  29,  8.  C.  1866. 

843.  A  trading  partnership  obtained  advances 
from  a  bank  under  an  agreement  that  the  pro- 
ceeds uf  the  sale  of  hemlock  bark  extract,  manu- 
factured by  the  partnership,  should  be  paid  into 
the  bank  in  repavment  of  the  advances ;  and  the 
partnership,  wnile  in  a  state  of  insolvency  and 
largely  indebted  to  the  bank,  contrary  to  the 
agreemeDt,  applied  the  proceeds  of  174  barrels 
of  bark  extract  to  the,  general  purposes  of 
the  business,  without  tKe  knowletfge  or  con- 
sent of  the  hAXik—Held^  that  such  act,  even 
in  connection  with  the  evidence  that  the 
transactions  of  the  firm,  as  regards  the  bank, 
were  from  first  to  last  akin  to  fraud,  did  not 
amount  to  a  secretion  with  intent  to  defraud 
sufficient  to  sustain  an  attachment  before  judg- 


*  By  819  et  ieq.  ft  8S4  C.  0.  P.,  thii  to  now  tbe  prooer 
ode  6f  oonteitang  an  attaobment  bef oie  jadgment.~SD. 


ment.  The  Quebec  Bank  &  Steers,  12  L.  C.  J. 
227,  S.  C.  1867.  A  13  L.  C.  J.  76,  8.  C.  R.  1868, 
&  16  I^  C.  J.  166,  Q.  B.  1870 ;  834  0.  C.  P. 

844.  Where  a  creditor  was  notified  by  his 
debtor  that  he  (the  debtor)  was  about  to  leave 
the  Province  for  a  short  time,  and  the  creditor 
consented  thereto,  but  just  as  she  was  on  the 
point  of  departure  placed  an  attachment  before 
judgment  on  her  eirects  at  the  railway  station — 
Held,  that  the  attachment  would  not  lie  as  there 
was  no  intent  to  defraud.  Biqpel  v  Arpin,  4 
R.  L.  270,  C.  C.  1872. 

846.  Guardian  under,— In  a  case  of  attach- 
ment before  judfi[ment — Held,  that  the  appoint^ 
ment  of  the  plaintiff  as  guardian  of  the  effects 
seized  would  not  vitiate  the  seizure.  Boudrot  v« 
Locke  et  aL,  13  L.  C.  R.465, 8.  C  1863. 

846.  Issued  by  Justice  of  the  Peace. —  An  at- 
tachment before  judgment  issued  by  a  1 1  see 
of  the  peace  and  all  proceedings  thereon  are 
absolutely  null.  Dumont  v.  Laforge,  1  Q.  L.R. 
169,8.0.1874;  1191  C.  C.  P. 

847.  Procedure  in. — In  an  attachment  before 
judgment  where  an  exception  to  the  form  had 
been  filed  by  the  defendants,  and  subsequently  a 
petition  was  filed  against  the  validity  of  the 
seizure  in  the  manner  provided  for  the  contesta- 
tion of  writs  of  capias— ^e/(2,  that  the  enquiteon 
the  petition  might  oe  proceeded  with,  independent 
of  the  contestation  on  the  exception  to  the  form. 
The  Quebec  Bank  &  Steers  et  aL  &  Seymour 
et  al,  U  li.  C.  J.  227,  S.  C.  1868;  821  &  864 
C*  G«  P. 

848.  Under  821 C.  C  P.  the  contestation  upon 
an  attachment  before  judgment  should  be  made 
with  the  contestation  upon  the  merits,  and  not  on 
petition  when  the  debt  is  not  yet  due  or  exigible. 
Metrisse  v.  Brihre  &  €hiilbault,  16  L.  G.  J.  269, 
8.  C.  1871;  866  CO.  P. 

849.  An  attachment  on  a  vessel  before  judg- 
ment may  be  contested  on  petition  like  a  simple 
attachment.  Girard  et  al.  v.  St  Louis,  6  R.  L. 
46.  C.  C.  1874 ;  864  C.  C.  P. 

860.  Sale  of  Goods  /Se»e(i.— Under  a  saitie 
arrit  beforejudgment  the  plaintiff  in  the  interest 
of  all  the  parties  moved  the  court  that  the  sheriff 
be  authorized  to  sell  the  goods  seized,  on  the 
ground  that  thev  were  of  a  perishable  nature  and 
were  not  insured,  and  moreover  the  lease  of  the 
premises  in  which  thev  were  stored  would  expire 
before  judgment  coula  be  obtained,  and  that  the 
goods  would  then  have  to  be  removed  at  a  loss 
and  sacrifice  to  the  creditors— Held,  that  under 
such  a  seizure,  the  court  had  no  power  to  grant 
the  order,  and  that  it  could  only  be  grantd  in 
case  of  attachment  in  revendication,  where  the 
question  was  one  of  property,  but  here  the  goods 
virtually  belonged  to  the  defendant  and,  until 
judgment  was  had,  no  such  order  could  be  given. 
LarocheUe  v.  Pich4  &  PichS,  1  L.  C.  J.  168, 
8.  C.  1867. 

861.  Without  Affidavit, — On  an  exception  to 
the  form  brought  against  an  attachment  before 
judgment,  as  having  been  issued  without  affidavit 
— Meld,  that  no  attachment  before  judgment 
without  affidavit  would  lie  except  in  the  case  of 
the  dernier  iquipeur  and  of  saisie  gagerie, 
Dubeault  v.  Robertson,  8  L.  G.  J.  3.^)4,  C.  C. 
1864;  834  G.G.  P. 

862.  But,  held,  in  an  action  for  work  and  labor 
done  as  a  rigger  and  dernier  ^quipeur,  on  board 
the  ship  Miranda,  while  the  defenaant  wa^  master 
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thereof  in  the  harbor  of  Quebec  that,  whether 
the  person  doin^  the  laet  repairs  to  a  ship  be 
the  dernier  ^quipeur  or  not,  he  cannot  obtain 
process  of  attachment  before  judgment  without 
affidavit.  Plants  v,  Clarke,  17  L.  C.  R.  76, 
C.  C.  1866 ;  834  C.  C.  P. 

853.  A  attachment  before  judgment  will  not 
Ue  against  a  tenant  without  an  affidavit  charging 
him  m  the  unua]  form  with  intent  to  defrauo. 
Bilanger  v.  MaOarthy  &  The  Imperial  Insnr- 
once  Co^  18  L.  J.  C.  138,  S.  C.  1874. 

m.  By  Oabvisbmbvt. 

854.  AJjSdamtfor. — To  obtain  a  writ  of  attach- 
ment en  main  tierce  it  is  not  necefwary  in  the 
affidavit  to  name  the  earniHhee.  The  Cfitu  Bank 
V.  Hunter  &  Maitland,  2  Rev.  deUg.  171,  Q.  B. 
1847. 

855.  Jppearaneein.-^A  garnishee  in  answer  to 
a  writ  of  aaieie  arrit  after  judgment  has  no  rieht 
to  appear  by  attorney,  and  an  appearance  fiTed 
by  attorney  for  such  garnishee  will  be  rejected 
m>m  the  record  upon  motion.  Forbes  et  al.  v. 
Lewis  k  The  Globe  Mutual  lAfe  Innaranee  Co.^ 
18  L.  C.  J.  74.  S.  C.  1874. 

856.  Contestation  of. — Although  a  seizure 
corporeally  effected  of  property  in  the  hands  of 
the  tiers  saisie  be  nuil,  an  intervening  partj 
cannot,  by  motion  made  immediately  after  he  is 
allowed  to  intervene,  and  before  any  iraue  is 
joined  on  the  intervention,  claim  the  quashing  of 
the  seizure.  Fleck  &  Broum,  9  L.  G.  J.  216  & 
15  L.  C.  R.  416,  A  1  L.  G.  L.  J.  32,  Q.  B.  1865  ; 
158  C.  C.  P. 

857.  Ooods  belonging  to  a  third  party  which 
have  been  seized  under  attachment  before  judg- 
ment must  be  reclaimed  by  an  intervention  and 
not  by  an  opposition.  Anderson  v.  Walsh  & 
Ross,  3  R.  L.  445,  S.  G.  1871. 

858.  Contestation  of  Oamishee's  declaration. 
— A  contestation  of  the  garnishee's  declaration 
can  only  be  had  after  the  expiration  of  the  delav 
fixed  by  law,  or  the  rules  of  practice,  on  sufficient 
cau^e  shewn.  Lynch  v.  McLennan  et  al  &  The 
Bank  of  Upper  Canada,  3  L.  G.  J.  114,  S.  G. 
1867 ;  626  dc.  P. 

869.  On  the  hearing  of  a  contestation  of  the 
declaration  of  the  tiers  saisie  in  an  attachment 
in  garnishment  against  three  garnishees— j?elc{, 
that  as  the  garnishee  must  be  considered  a  party 
in  the  cause  and  not  a  witness,  that  the  nature  of 
the  debt  due  by  several  garnishees  mu8t  deter- 
mine the  nature  and  form  of  the  contestation  of 
their  respective  declarations,  and  that  a  tK>n testa- 
tion by  one  act  of  three  separate  but  similar 
declarations  of  garnishees  who  are  joint  debtors 
of  the  defendant  in  good  and  valid.  Macfarlane 
&  DtUsle  k  Maekenxie  et  al.  k  Whiteford,  1 
L  C.  J.  49,  ft  7  L.  G.  R.  318,  Q.  B.  1857. 

860.  Where  the  defendant  contested  the  declar- 
Atioo  of  the  garnishee,  which  acknowledged  a 
certain  amount  to  be  due  by  him  to  defendant, 
on  the  grouna  that,  at  the  time  the  attachment 
was  served,  the  effects  of  the  garnishee  were 
actoally  under  seizure,  in  virtue  of  an  execution 
issued  on  the  same  judgment— JETefd,  that  the 
contestation  roust  be  dismissed  as  without  inter- 
nt  in  the  party  raising  it.  Constable  et  al,  v. 
Qilbert  et  al  k  Sinufson  et  al,  4  L.  G.  J.  299, 
S.C.  1869. 

861.  A  defendant  foreclosed  flrom  pleading  will 


be  allowed  to  answer  the  plaintiff's  contestation 
of  the  garnishee's  declaration  if  he  have  an  in- 
terest in  the  matters  raised  by  the  contestation. 
Kingston  v.  Torrance  k  Torrance  k  Kingston^ 
9  L.  G.  J.  20,  &  1  L.  G.  L.  J.  108,  S.  G.  1864 ; 
140  G.  G.  P. 

862.  Where  a  plaintiff  had  been  led  to  contest 
a  garnishee's  declaration  owinj^toits  vagueness 
—Heldy  that  he  might  discontinue  the  contef)ta- 
tion  without  being  subjected  to  costs.  Bonnell 
V.  Miller  et  al  k  Woods,  1  L.  G.  L.J.  122,  S.  G. 
1866. 

863.  A  plaintiffin  his  declaration  cannot  allege 
himself  to  be  the  proprietor  of  certain  effects  m 
the  possession  of  the  garnishee,  and  afik  that  the 
same  be  sold  to  satisfy  the  amountof  a  judgment 
against  tne  defendant.  Nordheimer  etal.  v.  Roy 
k  Lemelin,  16  L.  G.  R.  298,  G.  G.  1866. 

864.  The  contestation  of  a  garnishee's  declara- 
tion should  be  accompanied  by  a  notice  to  the 
garnishee  in  order  that  he  may  answer  it.  Pearce 
V.  Kelly  k  Massi etal,,  10  L.  G.  J.  249,  S.  G.  R. 
1866. 

865.  Declaration  of  Oarnishee, — The  declar- 
ation of  a  tiers  saisie  is  conclusive  until  con- 
tested and  disproved.  Smith  v.  Bourne,  3  Bev. 
de  L6g.  304,  E.  B.  1809. 

866.  An  answer  of  a  tiers  saisie  which  would 
be  no  answer  to  a  demand  by  his  creditors  is  no 
anpwer  to  the  attaching  creditor.  Brehaut  v. 
Longpri  et  al,  3  Rev.  de  L^^.  305,  K.  B.  1812. 

867.  The  declaration  of  setters  saisie  must  be 
positive  "  I  do  owe  "  or  "  I  shall  owe  "  at  a 
time  certain,  not  **I  may  owe."  Therefore 
where  it  was  sworn  that  the  debt  of  a  tiers 
saisie  depended  upon  a  contingency  he  was  dis- 
charged. Arnold  v.  Uppington  et  al,  3  Rev.  de 
Ug.  347,  K.  B.  1821. 

868.  If  tiers  saisie  when  examined  denv  that 
he  is  indebted  to  the  defendant,  it  is  conclusive, 
if  his  declaration  be  not  contested  and  disproved. 
Robinson  v.  Reiffenstein,  3  Rev.  de  lAg,  347, 
K   B.  1821. 

869.  Where  a  garnishee  made  a  declaration  to 
the  effect  that  he  had  given  to  the  defendant 
three  negotiable  promissory  notef*  which  were 
not  due  yet,  but  the  interest  upon  which  had 
been  demanded  from  him  by  a  third  party,  and 
that  the  defendant  had  an  interest  in  contesting 
the  attachment  of  such  third  partv—^e^,  that 
no  judgment  could  be  renaerea  against  the 
garnishee  upon  such  a  declaration.  La  Ban- 
que  du  Peuple  k  Martin,  1  L.  G.  R.  107,  S.  G. 
1850  ;  623  d  G.  P. 

870.  A  garnishee  may  be  permitted  ta  make 
his  declaration  as  such,  after  judgment  rendered 
against  him  bv  default)  and  even  after  execution 
has  issued  to  levv  the  amountof  such  judgment. 
Andrews  v.  Robertson,  1  L.  G.  R.  140,  S.  G. 
1861,  k  Roy  V.  Scott,  3  L.  G.  R.  80,  S.  G. 
1852;  6-24  G.  G.  P. 

871.  Where,  in  the  declaration  of  certain  gar- 
nishees, they  referred  to  certain  written  docu- 
ments—^eM,  on  motion  of  plaintiff,  that  tliey 
could  be  required  to  furnish  such  documents  at 
their  own  expense  as  exhibits  in  support  of 
their  declaration.  Forsyth  v.  The  Canada  Bap* 
tist  Missionary  Society  k  Leeming  et  al,  2 
L.  C.J.  167,8.  G.  1852. 

872.  Where  the  garnishee  makes  his  declara- 
tion before  the  return  day  mentioned  in  the  writ, 
a  bailiff's  certiQcate  must  be  produced  showing 
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that  notice  ha*  been  giveii  to  the  plaintiff  or  his 
attornej,  at  least  twenty- four  hours  preTiouslj, 
that  he  intended  to  make  his  declaration  before 
the  return  of  the  writ,  and  a  declaration  thus 
made  without  such  notice  will  be  rejected  on 
motion.  VerscuUea  ▼.  Bailey  A  KersSaw  et  al , 
8  L.  C.  J.  316,  8.  C.  1864  ;  618  C.  C  P. 

873.  A  garnishee  who  has  been  condemned 
under  an  erroneous  declaration  by  him  made 
may  be  relieved  from  the  judgment,  and  may  be 
permitted  to  make  a  new  declaration  by  paying 
the  costs  incurred  on  the  first  one.    Atkinson  v. 

Walker  &  Sincennet,  14  L.  G.  J»  60,  S.  C.  1869. 

874.  The  garnishees  made  a  declaration  by 
their  secretary-treasurer  that  they  owed  the 
defendant  $1,264.30.  They  subsequently  alleged 
error  in  such  declaration,  and  made  application 
to  be  allowed  to  make  a  new  declaration,  alleging 
that,  at  the  time  of  the  seizure,  they  owed  defen- 
dant nothing — Held,  admissible  for  them  to 
make  a  new  declaration  on  payment  of  cost8 
occasioned  by  the  alleeed  error,  and  that  any 
new  declaration  could  be  contested  like  the 
original  one.  Richard  et  ah  v.  Pichi  k  La 
SocUtS  Canadienne  Franfoise  de  Constrvetiant 
20  L.  C-  J.  290,  S.  C.  1876. 

875.  The  garnishee  who  has  not  made  his 
declaration  within  the,  delay  prescribed  by  the 
code,  may,  nevertheless,  make  it  at  any  time, 
even  after  judgment,  on  paying  the  costs  occa- 
sioned to  the  plaintiff  by  his  negligence,  and 
notwithstanding  624  G.  G.  P„  he  cannot  be  held 
for  all  c<j6ts  of  the  attachment,  but  only  those 
thus  incurred.    Beaudoin  v.  Ducharme  k  BtUe- 

jLeuT,  20  L.  G.  J.  22.S,  C.  G.  1876. 

876.  BtUxy  to  eonte$t — A  contestation  by  the 
plain  tiff  of  the  declaration  of  the  garnishee  on  an 
attachment  afler  judgment  will  m  rejected  if  not 
made  within  the  eight  days  limited  by  the  rules 
of  practice.  MasMon  et  al,  v.  Tass^  et  al-  & 
Ta9s6y  6  L.  G.  R.  71, 8.  G.  1866  ;  626  G.  G.  P. 

877.  Where  the  plaintiff  after  the  expiration  of 
the  eight  days  allowed  to  contest  the  declaration 
of  the  tiers  saisie,  made  motion  that  the  Hers 
saisie  be  ordered  to  make  a  new  declaration — 
Sdd,  to  be  too  late,  and  dismissed  with  costs. 
Warner  v.  Blanchard  &  The  Mayor  et  ol.,  2 

L.  G.  J.  73,  S.  G.  1867 ;  626  G.  G.  F. 

878.  According  to  the  98th  rule  of  practice  a 
contestation  of  ttie  declaration  of  the  garnishee 
cannot  be  filed  after  eight  days  from  the  mskine 
of  the  declaration.  Bruneau  v.  CharM>aiSi  3 
L.  C.  J.  66,  Q.  B.  1857;  626  G.  G.  P. 

879.  In  the  Gircuit  Gourt  a  contestation  of  the 
declaration  of  a  Hers  saisie  may  be  filed  after  the 
lapse  of  eight  days  from  the  filing  of  the  declara- 
tion. Lovell  v.  Fontaine  &  Amton,  6  L.  G.  J. 
284,  G.  G.  1861 ;  626  &  1089  G.  G.  P. 

880.  The  delay  stipulated  in  favor  of  Hers  saisie 
that  they  should  not  be  held  to  nay  what  they 
owed  until  after  six  months'notice  nad  been  given, 
could  not  afleot  the  rig|hts  of  the  creditors  who 
were  entitled  under  their  judgement  to  attach  all 
the  debts  and  property  of  their  debtor,  however 
held  or  in  whatever  manner  due.  Frost  etal. 
A  Cameron k  Grayetal,^  B.L.467,  Q.fi.iaSO. 

881.  Effect  of, — On  the  contestation  of  a  de- 
claration of  a  garnishee,  on  the  ground  that  at 
the  time  of  service  of  the  writ  the  company  had 
in  its  hands  certain  money  belonging  to  the 
defendant^lTeM,  that  a  verbal  acoeptanoe  of  a 
draft  by  the  secretary  of  a  oorporationi  and  of  I 


another  diaA  by  the  acooontaat  of  sadi  oorpo 
ration,  ooukl  not  bind  the  company  so  as  to  ^e- 
vent  the  attachment  by  sauie  arrit  aprls 
jugement  of  the  moneys  covered  by  such  drafts. 
Rvan  et  aZ.  v.  ^o6tnfofi  A  The  Montreal  and 
CnampUnn  Railway  Con^any^  4  L.  G.  J.  38, 
Q.  B.  I860,  reversing  S.  G.,2  L.  G.  J.  203, 1858; 
360  G.  G. 

882.  In  an  action  for  work  and  labor  done  and 
materials  f^imished,  where  the  defendant  pleaded 
payment,  and  also  that  he  bad  been  condemned 
as  Hers  scnsie  in  an  action  against  the  plaintiff  for 
a  lander  sum  than  thatclahned  by  the  plaintiff^ 
Hela,  ih^i  a  creditor  cannot  recover  against  his 
debtor  if  the  latter  have  been  condemned  as 

Samishee  in  another  case  in  which  the  creditor  is 
efendant,  and  that  more  especially  when  he  has 
commenced  to  satisfy  the  judgment  rendered 
against  him  as  such  garnishee.  Parent  v.  7b/> 
bot,  14  L.  G.  R.  127,  G.  G.  1863. 

883.  An  attachment  in  the  hands  of  a  third 
party  is  valid  without  the  consent  of  such  third 
party,  his  failure  to  object  being  suflScient.  Bros- 
sardk  Tison  et  al,,  18  L.  G.  J.  64,  Q.  B.  1874; 
612  e<  «eo.  C.  G.  P. 

884.  Exemptions  from. — ^In  an  attachment  by 
garnishment  of  moneys  in  the  hands  of  the 
revenue  inspector  belonging  to  the  defendant  is 
an  informer  under  the  revenue  laws — UM,  that 
they  were  not  attachable,  and  the  attachment 
wan  dismissed,  Leelerc  v.  Caron  k  Lemoine,  8 
L.  G.  R.  287,  G.  G.  1868. 

885.  Liability  of  Oamishee* — ^A  tiers  saisie 
who  refuses  to  defiver  up  articles  seised  in  hia 
possession  is  guilty  of  contempt.  Ferguson  v. 
MUlar  k  Hooker y  3  Rev.  de  L6g.  306,  K.  B.  1813. 

886.  Where  a  person,  upon  whom  a  writ  of 
attachment  en  main  Heree  nad  been  served,  de- 
clared on  oath  that  he  had  nothing  in  his  posses 
sion  belonging  to  the  defendant,  but  afterwards, 
when  examined  as  a  witness,  admitted  havinga 
number  of  articles  of  value^— l/eM,  that  he  was 
bound  to  give  a  detailed  statement  of  the  value 
of  such  articles,  and  must  be  condemned  as  the 
personal  debtor  of  the  plaintiff  to  the  extent  of 
their  value.  Qrant  et  al,  v.  Teasel  k  MeShantt 
17  L.  G.  J.  163,  8.  G.  1873  ;  619  G.  C.  P. 

^1 , -^Liability  to, — A  tiers  saisie  with  whom 
a  defendant  has  deposited  promissory  notes  is 
his  favor  was  ordered  to  cleliver  up  the  notes 
into  the  hands  of  the  prothonotary  of  the  court, 
McKay  et  al,  v.  Demers  k  Fauteux,  11  L.  G.  R. 
284,  8.  G.  1861. 

888.  Motion  against  Oamishee,  —A  plaintiff 
having  attached  a  sum  of  money  in  the  hands  of 
the  garnishee  belonging  to  the  defendant,  he  can- 
not make  a  motion  that  the  court  would  order 
the  garnishee  to  pay  the  plaintiff  the  amount  in 
deduction-of  the  amount  due  the  plaintiff  on  a 
judgment  against  the  defendant.  Fd)ruyer  v. 
Fo&ier  k  Veeari,  7  L.  G.  J.  44,  8.  G.  1862. 

889.  Of  Bonds,  <ih^— Where  the  garnishees 
made  a  aeclaration  that  the  defendant  had  de- 
posited with  them  three  debentures  of  the  city 
of  Hamilton,  See*,  it  was  ordered  that  the  gar- 
nishee do  deposit  the  same  in  the  hawls  of  the 
prothonotary  within  fifteen  days  after  service 
upon  them  of  the  Judgment,  to  abide  the  deci- 
sion of  the  court.  Perry  v.  MUne  k:The  Ontario 
Bank  k  MUne,  6  L,  d  J.  301,  8.  G.  18<»;  666 
G.  C.  P. 

890.  Of  Insets  earporeaUy.-^ 
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tiff  canMd  ft  qmuitity  of  timber  to  be  attached  in 
the  haods  of  a  third  partj  who  was  not  reBpon- 
sible  for  the  debt,  bnt  as  a  means  of  securing 
him  (the  plaiotifl) — Held,  in  appeal,  that  each 
an  attachmenty  whereby  any  otner  person  thab 
the  defendant  was  divested  of  the  posseasion  of 
property,  would  not  lie.  Wood  &  Oates  et  al^ 
S.  R.  536.  K.  B.  1833. 

891.  The  sheriff  under  a  wrii  of  attachment 
by  garnishment  seised  a  quantity  Of  railroad  iron 
corporeally  in  the  hands  of  the  garnishee — HM, 
that  such  a  proceeding  was  entirely  illegal,  and 
the  seizure  under  such  circumstances  was  a 
nullity.    FUck  v.  Siarnes  et  aL,  7  L.  C.  J.  256, 

5  G  1863 

892.  OfEffecU  in  the  hands  o/anAaHgnee-— 
A  writ  of  attachment  by  garnishment  against 
an  assignee  personally,  to  declare  what  money  he 
has  in  his  possession  belonging  to  a  creditor  of  an 
estate  of  which  he  is  assignee,  will  not  lie,  as  the 
money  must  be  distributed  under  the  Insolvent 
Act  in  the  ordinary  way.    CUmenUon  v.  Crown 

6  Crown  k  Mitchell,  4R.  L.  658,  S.  C  1872. 

893.  Of  EffecU  in  hands  of  Curator.— An 
attachment  by  garnishment  will  lie  against  a 
corator  to  an  interdict  under  a  judgment  rendered 
against  the  interdict  and  the  curator  as  such. 
rdoquin  v.  Lamothe,Z  R.  L.  58.  S.  C.  1871. 

894.  But  where  a  mother  had  been  appointed 
tutrix  to  her  minor  children,  and  afterwards, 
having  renounced  the  community,  she  was  called 
upon  personally  by  means  of  a  writ  ofsaisiearrii 
to  declare  what  money  she  had  belonging  to  said 
minor  children,  crowed  in  her  personal  capacity 
to  them — Held,  that  the  amount  of  indebtedness, 
if  any,  of  the  tiers  gaisie,  in  her  quality  as  tutrix 
to  her  minor  children  could  not  be  enquired  into 
by  means  of  an  attachment  by  ^rnishment  but 
must  be  settled  by  direct  action.  Borion  &  Drum- 
mohd  is  aval.  &  Dumoni  &  Doriont  3  R.  L.  60, 
Q.  B.  1871. 

895.  Of  Movables. — Held,  that  possession  taken 
by  the  pUintiff  of  the  debtors  property  in 
the  hands  of  the  garnishee  was  a  matter  which 
ehonkl  be  brought  into  discussion  by  the  con- 
testation of  the  garnishee's  declaration,  and  as  that 
possession  was  in  fraud  of  the  creditors,  the  plain- 
tiff was  liable  to  pay  to  the  creditors  the  full 
value  of  the  property.  Montgomery  &  iVtce,  3 
ft.  L.  458,  K.  B.  1830. 

896.  Cf  Property  of  Husband  in  hands  of  Wife* 
—Where  a  wife,  under  a  judgment  of  separation 
of  property  from  her  husband,  had  taken  back 
all  the  property  which  belong^  to  her,  but  had 
allowed  nothing  for  improvements  made  to  her 
property  by  her  husbana— ^eld,  that  an  attach- 
m€Dt  by  garnishment  in  the  hands  of  the  wife  by 
a  creditor  of  the  husband  would  lie  for  the 
amount  of  debt  and  costs,  where  such  amount 
did  not  exceed  the  value  of  the  im^vements 
as  established  by  proof.  Douire  v.  Trudeau  & 
Fontaine^  8  L.  G.  J.  135,  S.  C  1864 ;  1304  & 
1315  C.  C. 

897.  Of  Usufruet,^XJnii\  the  legacy  of  an 
osufrtici  ie  aoceptai  either  expressly  or  by  im- 
plication, the  rent  which  constitutes  the  usufruct 
IS  not  subject  to  garnishment.  Bourdoin  v. 
Jodoin  ft  DusseaMt  4  B.  L.  480,  G.  G.  1872  s 
o66  C>  C. 

896.  Of  Wages  not  due—On  the  contestation 
of  an  attachment  after  judgment  of  the  wages  of 
the  defendant— fleM;  that  wages  not  due  at  the 


time  of  the  service  of  the  writ  could  not  be  at- 
tached. Malo  V.  Adhemar  &  La  Banque  du 
Peuple,  I  L.  G.  J.  270,  G.  G.  1851 ;  558,  sec.  5, 
613  &  856  G.  G.  P. 

899.  On  the  contestation  of  an  attachment  of 
wfkge»—Held,  maintaining  the  declaration  of  the 
eamisheei  that  wages  not  yet  due  at  the  time  of 
tne  service  of  the  wnt  could  not  be  seized  under 
such  attachment.  Sternberg  et  al  v.  Dresser 
&  Evans,  4  L.  G.  J.  120,  S.  G.  1859;  558,  sec. 
5,  613  &  856  G.  G.  P. 

900.  Wages  not  due  at  the  time  of  the  service 
of  the  writ  are  exetnpt  from  st'izure.  Wurtele 
et  aL  V.  Douglas  &  The  Mayor,  Ac,  14  L.  G.  J. 
17,  8.  G.  1869. 

901.  Power  of  Court  in, — On  the  contestation 
of  a  garnishee's  declaration — Hdd,  that  the  court 
could  not  look  into  accounts  between  the  gar- 
nishee and  a  party  not  in  the  record  in  order  to 
determine  what  may  be  due  by  the  garnishee 
to  the  defendant.  Ireland  v.  Gregory  &  Mills, 
2  L.  G.  L.  J.  132,  8.  G.  1866. 

902.  Bights  of  Defendant  under.— When  a 
plaintiff  who  has  obtained  judgment  against  a 
garnishee  neglects  or  refuses  to  enforce  payment 
from  the  garnishee,  the  defendant  will  be  em- 
powered to  cause  the  issue  of  a  writ  of  execu 
tion  for  the  levy  of  the  amount  due  by  the 
garnishee,  which  amount  will  be  held  by  the 
sheriff  subject  to  the  order  of  the  court.*  The 
Quebec  Bank  v.  Stuart  et  al.  &  The  Quebec  Fare 
Assurance  Co.,  14  L.  G.  R.  101  >  8.  G.  1863. 

903.  Bight  to  moneys  under. — Where  rooneya 
attached  by  a  writ  ofsaisie  arritavantjugement 
have  been  d^osited  in  the  bands  of  the  Frotho- 
notary,  an  official  assignee  has  a  right  to  claim 
them  as  tiers  opposant,  in  which  case  the  plain* 
i\fi  has  only  a  lien  for  costs  up  to  the  date  of  the 
publication  of  the  attachment  in  insolvency  under 
which  the  assignee  was  appointed.  Macfarlane 
et  al.  v.  Bell  &  DougaUet  at  &  Bum,  10  L.  G,  J. 
26, 8.  G.  1865 ;  Ins.  Act  1875,  sec.  3. 

904.  When  void, — On  appeal  f^om  a  judgment 
on  a  writ  of  attachment— iJ^lc?,  that  an  attach- 
ment under  the  Ordon nance  of  1787  could  be  set 
aside,  it  it  be  not,  in  the  language  of  tbe  law^ 
against  the  estate,  debts  and  effects  of  the  de- 
fendant to  be  attached  in  the  hands  of  some  per- 
son in  particular,  and  does  not  contain  a  sum- 
mons to  him  as  well  as  to  the  defendant  to  appear^ 
and  if  it  be  not  accompanied  by  an  injunction 
from  the  jud^  to  the  sheriff  to  retain  the  effects 
seized  to  abide  the  judgment  of  the  court,  and  if 
it  appear  in  the  declaration  that  the  debt  sworn 
to  have  been  cancelled.  Richardson  &  Molson 
et  alt  8.  R.  376,  K.  B.  1829. 

IV.    GOKSERVATOBT. 


905.  Where  a  sale  of  flour  had  been  made  on 
credit,  and,  after  the  term  of  credit  had  expired, 
the  purchaser  died  insolvent  without  having  paid 
the  purchase  money,  and  the  vendor  sued  out  a 
writ  of  attachment  by  conservatory  process  to 
seize  the  flour,  which  was  still  intact,  until  it 
could  be  sold—  Held,  dismissing  the  motion  of 
defendant,  that  no  affidavit  was  required  with 
such  attachment,  as  in  the  case  of  a  simple 
attachment  before  judgment .  Leduev.Tourignyf 
6  L.  G.  J.  24,  8.  G.  m\ ;  Ins.  Act  1875,  sec.  82. 

906.  And  in  another  action  for  the  price  of  1000 
banels  of  floor  sold  to  the  d«feiidaiit»  the  plaintiff 
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also  demanded  atUushmeDt  of  the  said  flour  by 
coDservatory  process — Held,  and  ordered  that  the 
flour  be  delivered  to  the  plaintiff  on  his  given 
security  for  the  amount  of  the  value  thereof  at 
the  time  of  its  being  so  delivered  back  to  him,  to 
abide  the  decision  of  the  court.  Baldwin  v. 
Binmore  etal.,S  L.  C.  J.  297, 8.  C.  1861 . 

907.  In  the  case  of  a  conservatory  attachment 
under  the  176th  article  of  the  Custom  of  Paris  of 
a  quantity  of  wheat  on  board  a  vessel  in  the  port 
of  Montreal,  the  court  cannot  authorise  the 
removal  by  the  eherift'of  flour  or  other  commodi- 
ties stowed  above  the  wheat,  in  order  to  admit  of 
the  actual  seizure  of  the  wheat  Duchesnay  et 
Mr.  V.  Wait,  8  L.  C.  J.  169,  8.  C.  1864. 

908.  The  plaintiff  brought  action  inrevendica- 
tion  of  a  quantity  of  hops  purchased  by  him  and 
which  the  seller  refused  to  deliver— ir«/d,  that  he 
bad  a  heht  to  a  aaisie  conservatoire,  but  not  to 
an  aitachment  in  revendication,  as  the  sale  had 
never  been  perfected.  Kelly  et  al.  v.  MervilU, 
1  R.  L.  194,  8.  C.  R.  1869 ;  1474  C.  C.  &  866 
C.  C.  P. 

V.  Damaobs  fob,  whbk  ukvoundbd,  see 
DAMAOKS. 

909.  A  plain  tifi*  seizing  bona  fide  property  in 
the  possession  of  his  debtor  is  not  liable  in 
damages  toward  a  third  person,  owner  of  the 
property.  McDonald  v.  Lalonde,  13  L.  C.  J. 
331,8.  C.  1869. 

VI.  Exemptions  fbom. 

910.  Money  in  the  hands  of  the  officers  of  the 
Admiralty  cannot  be  attached.  Ferrault  v. 
McCartfw,  3  Rev.  de  Ug.  306,  K.  B.  1816. 

911.  U  nder  a  judgment  against  the  defendant 
it  was  sought  to  attach  a  pension  granted  to  her 
as  widow  of  a  pilot  from  what  i^  known  as  the 
"Decayed  Pilots  Fund "—ITeW,  to  be  exempt. 
Ldihfre  et  al.  v.  Baillargeon  &  The  Trinity 
House,  S  L.  C  R.  420,  G.  0. 1853. 

912.  Under  a  writ  of  Attachment  before  judg- 
ment, the  sheriff*,  among  other  things,  seized  a 
chest  of  drawers,  which  the  uerendant  alleged 
contained  books  of  accounts  and  papers  which 
were  not  attachable-  On  a  petition  to  have  them 
restored  to  him,  he  was  ordered  to  open  the  chest 
and  allow  an  inveniory  to  be  made  of  the  things 
contained  in  it,  which  having  been  done — Held, 
that  books  of  account,  titles  and  papers  belonging 
to  the  defendant  were  exempt  from  attachment, 
and  must  be  re^tored.  Fraser  v.  Loiselle,  5 
L.  C.  R.  299,  8.  C.  1866;  666  et  seq,  C.  C.  P. 

913.  Moneys  payable  on  account  of  a  contract 
pending  with  the  War  Department  for  erection  of 
fortifications  in  this  province  are  not  liable  to 
attachment,  FiUs  v.  Piton  et  al,  &  H  M. 
Secretary  of  State  for  the  War  Department 
et  al, ,  13  L.  C.  J.  166,  8.  C.  1869,  k  12  L.  C.  J. 
289,  S.  C.  1868. 

914.  No  attachment  in  the  hands  of  the  Secre- 
tary of  War  will  lie  under  any  circumstances.  lb. 

VII.  Fob  Rbkt. 

916.  A  saisU  gaaerie  may  be  had  on  the  lease 
of  a  farm.  Hamilton  v.  Constaniineau,  3  Rev. 
de  L6g.  306,  K.  B.  1812 ;  873  C.  C  P. 

916.  The  lessor  to  use  the  right  of  saisie 


gofferiepar  droit  de  suite  is  bound  to  declare  and 
prove  that  the  lessee  has  not  left  sufficient  fami- 
ture  to  secure  the  rent.  Zeigler  v.  MaeMahon, 
1  Rev.  de  Ug.  96,  Q.  B.  1846 ;  873  C.  C.  P. 

917.  In  an  action  for  rent — Held,  that  the^o- 
cis  verbal  of  seizure  could  be  left  at  the  domicile 
of  the  defendant  although  he  be  absent,  and  that 
such  defendant  could  ht  l^ally  constituted  the 
guardian  of  the  efiects  seized,  and  be  compelled  b^ 
contraintepar  corps  to  produce  the  same,  unlesH 
he  can  establish  that  when  the  seizure  first  be- 
came known  to  him  the  efiecta  were  no  longer  in 
his  possession.  Munn  v,  Haiferty  1  L.  C.  B. 
170.8.  C.  1860;876C.  C.P. 

918.  Where  a  lessor  had  obtained  judsment 
under  an  attachment  for  rent  against  his  lessee, 
and  eight  months  afterwards,  when  the  goods  had 
been  removed  to  the  premises  of  another,  seized 
under  a  writ  of  Fi,  Fol — Held,  that  the  plaintiff 
had  reserved  to  him  a  preferential  claim  to  the 
prejudice  of  the  second  lessor,  alihouich  he  had 
not  been  notified  of  the  seizure.  Bonner  v. 
Hamilton kJohnsim,  6  L.  G.  R.  42,  8.  C.  1866; 
873  C.  C.  P. 

919.  The  proceedings  in  an  attachment  for  rent 
and  ejectment  cannot  be  maintained  under  the 
Art.  unless  founded  on  a  lease  or  on  proof  uf  occu- 
pation with  the  consent  of  the  proprietor  D^ 
beau  &  Dubeau,  8  L.  C  R.  218,  Q.  B.  1867 ;  887 
C.  C.  P. 

920.  Where  the  lessee  held  under  a  lease  for 
two  years,  and  removed  his  ^oodv  from  the  pre- 
mises before  the  term  had  expired — Held,  thai  the 
les<<or  had  a  right  to  a  writ  of  attachment  par 
vote  ordinaire  and  also  par  droit  de  sttite  to 
secure  his  rent  for  the  balance  of  the  term. 
Bodier  v.  Joly,  4  L.  G.  J.  16,  8.  C.  1869 ;  1624 
C.  C.  &  873  C.  C.  P. 

921.  A  writ  of  saisie  gaaerie  in  an  action  for 
separation  from  bed  and  board  is«»ued  on  the 
petition  of  the  plaintiff^,  which  alleged  that  ^he  was 
credibly  informed  and  verily  believed  that  the 
defendant  to  frustrate  her  action  and  her  rights 
intended  to  dispose  of  and  make  away  witii  his 

E roper ty  and  effects,  the  said  writ  being  ^o  issued 
V  order  ofa  judge  in  chambers  to  seize  and  attAch 
all  the  property  and  efiects  of  the  defendant  wher- 
ever the  same  may  be  found  within  the  di>«trict — 
Held,  to  be  goud  and  valid.  Idler  v.  Clarke,  11 
L.  C.  R.  490,  8.  C.  1860 ;  204  C  C. 

922.  In  an  action  commenced  by  saisie gagerie 
the  declaration  must  be  served  either  by  deposit- 
ing a  copy  with  the  clerk  of  the  court  within  the 
eight  days  after  service  of  writ,  or  if  f^erved  in 
ordinary  course,  muftt  be  served  on  defendant, 
giving  the  usual  delay  before  return.  Wcard  v. 
noustne,  9  L.  C.  J.  28,  8.  C.  1864 ;  860  C.  C.  P. 

923.  In  cases  of  saisie  aagerie  in  the  Circuit 
Court  the  declaration  need  not  be  served  by  the 
bailiff,but  may  be  left  at  the  prothonotary'tit  office. 
Brahadi  &  Bergeron  et  al,  10  L.  C.  J.  117,  Q.  B. 
1866 ;  C.  8.  L.  C.  cap  83,  sec.  67. 

924.  And  the  service  of  the  declaration  is 
sufficient  although  an  interval  of  five  days  do  not 
remain  between  the  service  of  the  declaration  and 
the  return  of  the  writ.    lb, 

926.  As  between  landlord  and  tenant  the  *<ime 
gagerie  par  (froit  de  suite  may  be  made  after 
eight  dayv  from  the  removal  of  the  gocxla  from 
the  leased  premises.  Serrurier  v.  Lagarde  et  aL, 
113  L.  C.  J.  262,  C.  C.  1869;  623  C.  C.  A  873 
C.  C.  P. 
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926.  Where  gpods  which  have  heen  sold  at 
judicial  sale  are  allowed  by  the  purchaser  to  re- 
main in  the  house  or  building  where  they  were 
sold  as  part  of  the  fum  iture  thereof,  the  said  goods 
f>T  effects  are  not  relieved  fh>m  the  privileges  of 
the  landlord  for  rent,  and  are  still  subject  to 
attachmenu  Leveill^  v.  Labelle  &  HouU,  16 
L.  C.  J.  54,  8.  G.  1872 ;  1622  G.  G. 

Vni.  Illegal. 

927.  The  plaintiff  brought  action  against  the 
crown  land  agent  to  recover  the  value  of  a  quan- 
tity of  timber  alleged  to  have  been  seized  by  him 
tot  j^vernment  dues,  and  illegally  sold — RM^ 
that  a  seizure  made  of  property  in  the  hands  of 
preons  who  have  not  legal  title  thereto  is  abso- 
lutely null  and  void.  Rivard  v.  Belle,  1  R.  L. 
571, 8.  C.  1866. 

928.  The  clerk  of  the  court  is  responi^ible  for 
damages  caused  by  the  issue  of  an  illegal  writ  of 
attacbuient.  McLennan  v.  Hubert  et  al^  4  R. 
L.  140, 8.  C.  1872. 

X.  In  RSVEHDIOATIOV. 

929.  AMdavit  for, — In  a  case  of  attachment 
in  revencucation  by  a  vendor  under  his  privi- 
lege— HeldM  that  an  affidavit  waa  not  neces- 
sary to  obtain  a  writ  in  such  case.  Robertson 
et  al.  v.  Ferguson,  8  L.  G.  R.  239, 8.  G.  1868 ;  866 
C.  C.  P. 

930.  In  another  similar  caae^Held,  that  the 
affidavit  was  not  de  rigueur,  Sinclair  et  al.  v. 
FfTffuson,  2  L.  G.  J.  101, 8.  G.  1868 ;  866  G.  G.  P. 

931.  Where  an  attachment  in  revendication  of 
a  vessel  was  issued  on  affidavit,  to  the  etlect  that 
the  lei«s«!e  of  the  vessel  had  incurred  liabilities  on 
her  at  a  United  8tate6  port,  and  that  he  had 
become  insoi  veut,  and  that  should  he  run  the  boat 
to  Upper  Canada  according  to  her  trade,  she 
would  m  due  course  call  at  such  port  in  the 
United  States,  and  would  in  all  prctbabilitj  be 
seized  there  for  tbe  payment  of  sucn  liahilitiet* — 
Held,  that  such  affidavit  was  sufficient,  and  the 
attacbmeut  wa8  confirmed.  Routh  et  al.  v.  Jfoo- 
PA<r«<m,  4 1*  C.  J.  45,  8.  G.  1869 ;  866  G.  G.  P. 

932.  In  an  attachment  in  revendication— Jl^^d, 
that  f^uch  attachment  could  not  issue  before 
judgment  without  affidavit.  Poston  et  al.  v. 
Thompson,  12  L.  G.  R.  262,  G.  G.  1862;  866 
C.C/P. 

933.  By  Assignee. — Where  a  waggon  was  held 
by  the  waggon  maker  for  repairs,  and  the  owner 
of  it  became  insolvent — Held,  that  the  assignee  of 
tbe  innoivent  estate  could  not  claim  tbe  waggon 
without  giving  security  for  the payroeut  of  suuh 
repairs.  Stewart  r.  Leioux,  17  L.  G.  J.  167,  8.  G. 
lSi3. 

934.  Contestation  of. — On  motion  to  quash  a 
writ  of  revendication  an*!  a  seizure  made  there- 
under, on  the  ground  that  the  allegations  of  the 
affidavit  were  msufficient—lTeZd,  that  where  the 
affidavit  was  manifestly  bad,  the  writ  would  be 
quashed  on  motion,  out  where  the  affidavit 
inviied  an  isdue  on  the  allegations,  the  proper 
procHlure  wa**  by  exception  to  the  form.  Routh 
tifiLs.  MePherson,  9  L.  G.  R.  413,  8.  G.  1869 ; 
HMQ.C.P.A  mpra,  art.  837. 

935.  IMaif  fn.'—lu  a  case  in  insolvency  the 
revendtoatioii  mwA  be  made  within  fifteen  days 


of  the  sale  and  within  eight  days  of  the  delivery  . 
of  the  goods  sought  to  be  revendicated.*  Sylves- 
ire  in  re  k  Sanders  et  aL,  16  L.   G.  J.  303, 
&  3  R.  L.  281,  8.  G.  1871 ;  1998  &  1999  G.  G. 

936.  Forcing  doors. — Under  an  attachment  in 
revendication  where  the  defendant  refused  to 
open  hif«  doors — Held,  that  upon  a  return  of  the 
bailiff  to  that  effect  the  judge  may  order,  on  peti- 
tion of  plaintiff,  that  the  doors  bie  opened  by  all 
necessary  means  in  the  presence  of  two  witnesses 
and  witn  such  force  as  may  k)e  reouired. 
Moreau  v.  Mathewson  et  al.,  12  L.  G.  J.  286, 
G.  G.  1868 ;  669  G.  G.  P.  &  Q.  34  Vic.  cap.  4. 

937.  Grounds  of — Goods  sold  for  cash  and  not 
paid  for  when  taken  away  may  be  followed  and 
claimed  in  the  hands  of  the  purchaser  by  an 
action  in  revendication,  provided  the  suit  be  in- 
stituted within  eight  days  after  the  transaction, 
and  that  the  goods  have  remained  in  the  same 
state  and  condition  in  which  they  were  taken 
away.*  Aylwin  v.  McNally,  2  Rev.  de  lAa,  74, 
K.B.  1812;  1999  C.G. 

938.  Revendication  for  property  attached  aud 
tortiously  abstracted  can  be  maintained.  Merk- 
ley  V.  Ouvillier,  1  Rev.  de  L6g.  606,  K.  B.  1812. 

939.  An  action  in  revendication  can  be  main- 
tnined  for  the  recovery   of  title   deeds.    Per' 
rault  V.  Hausserman,  I  Rev.  de  lAe.  606,  K  B 
1817.  * 

940.  In  an  action  in  revendication  of  an  ox,  it 
IS  no  justification  to  say  that  he  was  seize<l  dom- 
mage  faisant  on  thedefendant's  soil  and  no  more. 
Keitly  v.  Chandler,  I  Rev.  de  L^g.  607,  K.  B. 
1817. 

941.  Revendication  will  lie  against  a  bailiff  who 
u  ider  an  authority  of  a  justice  of  the  peace  holds 
in  his  hands  eoods  of  the  plaintiff,  if  the  cau8«  of 
the  detention  oe  a  matter  over  which  the  justice 
has  no  jurisdiction.  Pouliotv.Seott,  1  Rev  de 
lAji.  607,  K.B.  1820. 

942.  A  legatee  can  maintain  an  action  in  re- 
vendication of  his  legacy  from  a  tiers  d6tenteur 
before  he  has  obtained  a  dilivrance  de  legs.f 
Morrin  v.  Peltiert  1  Rev.de  Leg.  607,  K.  B.  Ib20. 

943.  A  person  charged  with  felony  cannot 
maintain  an  action  in  revendication  of  bank 
stock  supposed  to  be  stolen  or  taken  from  him 
when  he  was  arrested,  until  the  chargepreferred 
against  him  have  been  disposed  of.  C^lisle  v. 
Sutherland,  1  Rev.  de  Leg.  607,  K.  B.  1821. 

944.  Where  a  freighter  and  the  master  of  the 
vessel  in  which  the  goods  were  shipped  differed 
with  regard  to  the  amountof  goods  (i.e.,  number 
of  barrels  of  flour)  which  haabeen  put  on  boardf 
and  action  was  brought  in  revendication  of  the 
number  claimed.  Held,  that  he  could  not  pro- 
ceed by  way  of  revendication  under  such  circum- 
stances. Cordon  etal  v.  Pollock,  1 L.  C.  R.  313 
Q.  B.  1849. 

946.  Where  the  defendant  to  an  attachment  of 
things  in  revendication  pleaded  that  he  had  no 
interest  in  the  articles  in  question,  and  had  ne«  er 
claimed  them  or  refused  to  deliver  them  to  the 

elaintiff,  the  premises  in  which  they  were  having 
een  formerly  occupied  tiy  the  plaintiff  and  deteo- 
dant  as  co-partners,  and  no  proof  was  made  of  a 
demand  and  refusal  to  deliver,  and  the  things  were 
delivered  to  plaintiff  by  an  interlocutory  order  of 

^By  MO.  82  Ins.  Act,  1076,  the  right  of  revendication 
In  aach  cases  is  taken  away.— Ed. 

t  See  note  to  pages  10  A  22.— So. 
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the  court — EM,  ooafirmiDg  the  judgnieDt  of  the 
court  below,  that  the  action  would  he  dieroissed 
with  coste.  Hearle  &  DaU,  11  L.  G.  B.  290, 
Q.  B.  1861. 

946.  In  an  action  in  revendication  of  certain 
moveablee  alleeed  to  hare  (•een  illegally  detained 
bj  the  defenoanl — Htldi  that  an  action  in 
revendicHtion  would  lie  to  recover  poeseeeion  of 
moveablee  illegally  seized.  Langlois  v.  The  Cor- 
poraiionof  the  Parish  of  St  Roch  South  et  4^, 
13  L.  C.  R.  317,  C.  C.  1863. 

947.  A  merchant  ebipped  a  quantity  of  barrels 
of  flour  on  a  vessel  of  winch  defendant  was  mas- 
ter, and  defendant  refused  to  deliver  bills  of  ladinc 
therefor,  according  to  the  custom  of  trade — Held, 
that  plaintiffs  were  entitled  to  an  attachment  in 
revendication  to  recover  the  coodp.  McOuUoch 
ei  al  &  Hatfield,  7  L.  C.  JT  229  A  13  L.  C.  R. 
321,  Q.  B.  1863;866G.  G.  P. 

948.  Where  the  plaintiff  brought  action  in 
revendication  of  a  quantity  of  bops  which  he 
had  purchased  from  the  defendant,  and  which  the 
latter  had  failed  and  refused  lo deliver,  although 
part  of  the  price  had  been  paid — Held,  that  as 
the  hops  had  never  been  weighed,  that  the  sale 
was  never  perfected,  and  attachment  in  reven- 
dication would  not  lie.  Kelly  et  al,  v.  Menrille, 
1  R.  L.  194,  a  C.  R.  1869 ;  1474  G.  G. 

949.  While  the  record  is  in  appeal  an  applica- 
tion to  obtain  possession  of  the  property  by  saine 
revendication  cannot  be  entertained.  Hamilton 
v.  Kelly,  16  L.  G.  J.  168,  S.  G.,  A  3  R.  L.  128, 
1871. 

960.  And  held,  in  appeal,  that  the  registered 
mortgagee  of  a  bai^e,  wno  is  also  holder  of  the 
oertincate  of  ownership,  can  revendicate  the' 
baree  in  the  hands  of  a  purchaser  at  judicial  sale 
under  a  judgment  against  the  mortgagors,  even 
when  such  mortgagors  have  at  all  times  prior  to 
the  dehvery  to  the  purchaser  been  in  actual 
possession  of  the  barge.  Kelly  &  Hamilton,  16 
lTC.  J.  320,  Q.  B.  1872. 

96 1 .  LiabiUiy  of  Defendant, — Held,  reversing 
judgment  of  court  below,  that  the  defendant  in  an 
attachment  in  revendication,  even  though  the 
proprietor  is  answerable  if  the  property  be 
seized  upon  his  land  and  he  fiail  to  inform  the 
plaintiff*  in  the  cause  who  tbe  real  possessor  is. 
JEnnis  v.*  The  Grand  THinA;  Railway  Co,,  2  L. 
G.  L.J.113,  Q.  B.  1866. 

962 .  Of  property  sold  conditionally,  —The  un  - 
paid  vendor  who  has  sold  upon  conditions  which 
nave  not  been  fulfilled  has  no  right  of  action  in 
revendication,  but  simply  an  action  in  rescission 
of  the  deed.    Brofon  &  Lemieux,  3  R.  L.  361,  Q. 

B.  1871. 

963.  PrvnUge  of  i>^eik2ant— Where  in  an 
attachment  in  revendication  it  was  proved  that 
tbe  defendant  had  a  lien  on  the  things  seized — 
Held,  that  he  could  not  be  compelled  to  deliver 
them  until  the  amount  of  his  claim  was  deposit- 
ed in  Gourt.    BeU  v.  WiUwi,  6  L.  G.  R.  491,  S. 

C.  1866. 

964.  Procodure  in.— Where  the  plaintiffs 
brought  action  to  recover  possession  of  certain 
chests  of  tea  which  they  had  sold  to  defendant, 
but  which  defendant  bad  &iled  (o  pay  for 
•cooiding  to  the  terms  of  aale,  and  still  beld  the 
packages  unbroken — Held,  that  the  l^alitjr  of 
svoli  aHachmeat  oonid  not  he  tried  on  motion 
to  quash.  Torrance  et  all,  Y^Thomas,  2  L.  G. 
J.  98,  S.  G.  1867. 


966.  In  an  attaohment  in  revendication— ^dU, 
that  the  omission  to  leave  with  the  defendant 
a  copy  of  the  prochs*verhal  of  seizure  is  not 
&tal,  inasmuch  as  the  Ordonnance  of  1667  only 
requires  that  formality  in  cases  of  seizure  in 
execution.  Moiitm  v.  Jorgensenj  13  L.  C.  B. 
399,  S.  G.  1863. 

966.  A  landlord  took  an  attachment  in  reven- 
dication against  a  piano  belonging  to  a  third 
person,  after  it  had  been  removed  from  the  house 
of  his  tenant,  but  neglected  to  join  his  tenant  or 
debtor  in  the  aciion^Held,  that  the  action  most 
be  dismissed.  Aidd  v.  Laurent  et  al.,  7  L.  G.  J. 
49,  S.  G.  1863. 

967.  Rights  of  Otuardian  under. ^Oa  a  motion 
for  a  rule  nisi  to  compel  a  guardian  to  deliver 
the  effects  seized  in  virtue  of  a  writ  of  saisie  re- 
vendication, the  guardian  may  be  permitted  to 
make  proof  that  he  has  delivered  the  effects,  and 
that  the  plaintiff  has  been  reeuiaily  put  iu  pos- 
session of  them,  Janes  v.  Martin,  10  L.  0.  J. 
331,8.  G.  1866. 

968.  Saleof  things  seized,— On  nxkAUachmni 
I  in  revendication  of  effects  of  a  perishable  nature 

—Held,  that  during  the  contesution  the  sheriff 
might  be  authorized  to  sell  them.     Wurtele  v. 
Verrault,  3  Rev.de  L^g.  394,  K.  B.  1848. 

969.  Service  of— In  a  case  of  attachment  in 
revendication  by  a  vendor — Held,  that  service 
might  be  made  of  the  declaration  in  such  case 
at  the  sheriff's  office.  Robertson  et  aL  v.  Fergu- 
son, 8  L.  G.  R.  239,  S.  G.  1858. 

960.  When  nuZt— Where,  under  an  attach- 
ment to  seize  pioperty  in  the  hands  of  one  per- 
son, the  sheriff  attached  property  in  the  hands 
of  another,  the  attachment  was  declared  null. 
Davis  k  Beaudry,  6  L.  G.  J.  163  &  13  L.  G.  R. 
18,  Q.  B.  1862. 

961.  fTi^A  action  «nrc»CM«(m,— An  atUchment 

in  revendication  mav  be  joined  with  an  action  tor 
the  resiliation  of  a  deed  of  sale.  Mithot  is  gual. 
V.  Perrin  et  al.,  6  R.  L.  696,  S.  C.  1874. 

XI.  MoTioK  TO  Quash. 

962.  A  motion  to  set  aside  an  attaohment  mu^t 
state  the  cause  of  nullity.  Barlow  v.  Richard- 
son, 3  Rev.  de  L6g.  304,  K.  B.  1810. 

Xni.  Of  Immovables,  see  BXEGUTION, 
SALE  Judicial. 

963.  Where,  under  a  judgment  for  the  amount 
of  a  commercial  debt,  an  execution  was  placed  on 
an  immoveable,  transfer  of  which  had  been  made 
to  the  brother  of  the  debtor  about  ihe  time  of  tbe 
judgment  being  rendered,  and  duly  registered, 
and  the  transferee  opposed  the  seizure — Held, 
that  the  seizure  must  be  considered  to  be  made 
svpra  non  domino^  and  could  not  be  maintain* 
edunder  the  pretext  that  the  title  was  null.  Mc- 
Gowan  &  Masson,  4  R.  L.  461,  Q.  B.  1870. 

964.  And  held,  also»  that  in  such  case  the  pro- 
per course  was  to  attack  the  title  by  a  revoea- 
torv  action.    lb. 

966.  It  is  not  necessary  that  the  proc^-verbal 
of  seizure  of  immovables  should  oe  made  and 
signed  on  the  plaoe  where  the  immovables  are 
situated,  but  may  be  legally  made  at  tbe  domi- 
cile of  the  saint,  Sinical  v.  YUnnt  h  Tiamu 
3  R.  L.  623,  S.  G.  R.  1871 ;  638  C.  C.  P. 
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H?.  Of  MovBt 

ImOLVIST. 


BVLovonre  to    Fobkiov 


966.  In  so  action  hy  a  GaQadian  company 
•ttiiwl  SD  aaaaianoe  company  of  New  Yorky 
woere  moneys  belonginj^  to  the  latter>  who  were 
insolvent,  had  been  eeiEed  in  the  hands  of  the 
Bank  of  Montreal— iT^JcI,  that  the  distribution 
of  aneh  moneys  by  the  court  wherein  the  writ  of 
seisore  had  issaed  must  be  governed  by  the  laws 
of  ihia  ooantry>  and  not  aocoiding  to  tne  laws  of 
the  United  States,  The  Oamadian  Mand  Sieam 
HmigoHon  Go.  y.  The  CMunUfian  Inettrance  Co. 
tfKew  York  A  The  Bank  of  Montreal  &  Lev- 
fim^ua  ei<a.  A  OegooO,  1  B.  L.  190, 8.  C.  K. 

XV.  0?  None  or  Havds  of  Dbawbr. 

967.  The  amount  of  a  note  payable  to  Order 
Cftonot  be  attached  in  the  hands  of  the  drawer  as 
Uen  ioUie.  There  y.  Havi.  3  Bev.  de  L^g.  306. 
K.B.1813. 

XYL  Of  Timbkb  itpov  which  AnyAircBS  HAys 

Bin  BADE. 

968.  The  retpondent,  plaintiff  in  the  court  be- 
low, attached  a  quantity  of  timber  got  out  by  the 
defendanty  but  upon  which  adyancee  in  goods 
ud  merchandise  had  been  made  by  the  appellant 
under  a  written  agreement  between  him  and  the 
defendant  by  whion  the  timber  as  soon  as  dressed 
shoaki  be  considered  to  belong  to  the  appellant, 
bat  oonyeyed  to  market  at  the  risk  and  ezjiense 
of  the  defendant,  and  also  that  the  plaintiff 
ehoold  have  the  sale  of  the  timber,  and  account 
to  the  defendant  for  any  balance  remaining  after 
dedoction  of  disbursements  and  adyances,  in- 
cluding ten  per  cent,  upon  the  latter  with  a 
commiasion  of  two  and  a  half  per  cent,  upon  the 
^kh'-Hddy  that  after  deliyery  to  appellant 
before  it  reached  market,  without  fraad  or 
Gollnsioo  with  defendant,  the  timber  could  not 
be  attached  by  defendant's  creditors,  but  the 
balance,  if  any^afler  a  sale  by  the  plaintiff  could 
be  attached  in  his  hands.  Vanhoughnet  & 
MaUlandetaL,  S,  R.  357,  K.  B.  1829. 

XVn.  Of  Vbssbls. 

969.  In  an  action  of  damages  for  the  illegal 
attachment  of  a  yessel  on  promissory  notes,  me 
attachment  hayins  been  dismissed  oecause  the 
note  was  not  yet  due — Held,  that  a  yessel  laden 
ud  ready  for  sea  could  be  attached  for  a  ciyil 
debt  unconnected  with  the  ship.  Parent  et  aL 
V.  Grcnier,  8.  IL  453,  K.  B.  1831. 

XX.  SsByicE  nr. 

970.  In  eyeiy  case  of  saine  arrti  the  defendant 
most  be  summoned.  If  the  defendant  in  an  ac- 
tx»Q  aeainst  him  and  tiers  eauie  be  not  sum- 
iDOoc(C  no  pirooeeding  can  be  had  against  the 
to^ffoifi^ooteyen  if  the  tiere  saUie  neglect  to 
appear.  Pri4fr  ▼.  Ddamarih  &  Heath,  3  Rey. 
de  Leg.  306^  K.  &  1816. 

9T1.  Wfam  a  defendant  had  left  the  Province 
dto  acHoo  and  bad  no  domicile  therein,  and  at- 
tachmeal  wmtA^MM,  to  be  unnecessary  to 
serve  faia  with  aoopy  of  the  writ  of  attachment, 


the  writ  being  in  such  case  a  proceeding  in  the 
nature  of  an  execution.  Mettayer  et  al  y.  Mc- 
Oarvey  k  Mettayer  et  al.^  6  L.  C.  R.  148,  S.  C' 
1856. 

972.  A  writ  of  attachment  in  revendication 
addressed  to  **  one  of  the  bailiffs  of  our  Superior 
Court  in  the  district  of,  &c.,"  must  be  executed 
by  one  of  such  bailiffd,  but  the  writ  may  be 
served  by  a  bailiff  and  the  declaration  by  a 
sheriff.  Broseard  v.  ISirgeon.  6  R.  L.  123,  S.  C. 
1873 ;  869  k  868  C.  C.  P. 
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ATTORNEYS  AD  LITEM— iSie 
ADVOCATES. 

I.  AOQTTIBSOEirOE  IV  AOTS  OF,  973. 

II.  AOTIOH  AOAIVST,  974. 

in.  Affbabance  OF,  975. 

IV.  AUTHOBIZATIOH  OF,  976-978. 

V.  Costs  of,  979. 

VI.  Fbbs  oFi  980,  981. 
Vn.  Liability  of,  982,  983. 

VIII.  Neolbot  of,  984. 

IX.  PowEBS  of,  985-990. 

X.  Pbomises  to,  991. 

XI.  PuBOATioN  of,  992. 

XII.  Rights  of,  993,  994. 

XIII.  SUBSTITOTION  OF  995-1007. 

XIV.  SUBETTSHIF  OF,  1008. 

I.  AOQUIESOEVOE  IV  ACTS  OF. 

973.  Held,  confirming  judgment  of  court  be- 
low, that  the  substitution  of  an  attorney  by  a 
party  in  place  of  the  one  who  previously  repre- 
sented him  was  an  acquiescence  in  all  the  pro- 
ceedings of  the  first  attorney,  there  being  no 
disavowal,  and  that  notwithstanding  any  irregu* 
larity  in  the  proceeding.  Burroughs  &  Molson 
et  aL,  8  L.  C.  R.  494,  Q.  B.    "" 


1858. 


II.  Action  Agaivst. 


974.  A  practising  attorney  is  well  sued  by 
petition  without  writ,  especially  if  no  exception 
IS  taken  to  the  form  of  the  proceeding  aeainst 
him.*  Perrault  v.  Ross  &  Plamondon,2  Itev.  de 
L6g.  470,  &  Perrault  v.  Ross  &  Valliires,B 
Rev.  de  L6g.  316,  K.  B.  1816. 

in.  Appeabance  of,  see  PROCEDURE. 

975.  The  defendant  had  left  the  Proyince  and 
the  service  was  made  at  the  place  of  hie  last 
domicile  in  the  Province.  Appearance,  however, 
was  filed  for  him  by  attorney,  which  the  plaintiff 
ignored,  and  after  ha  vine  called  in  the  defendant 
by  advertisement  proceeded  exparte—Heldy  in  ap- 
peal, that  all  the  proceedings  had  must  be  set 
aside  as  the  service  was  coyered  by  the  appear, 
ance  which  the  plaintiff  had  no  right  to  question 
McKercher  &  Simpson,  6  L.  G.  R.  31 1,Q.  B.  1856* 


*  See  note  to  page  10. 


F 


131        ATTORNEYS  AD  LITEM. 


ATTORNEYS  AD  LITEM.       132 


IV.  AUTHORIZATIOy  OP. 

976.  In  an  action  against  a  corporation,  where 
the  question  arose  as  to  the  authorization  of  the 
attorney  of  the  defendant— fr«W,  confirming 
judgment  of  court  beJow,  that  neither  according 
to  the  English  nor  the  French  law  was  the  attor- 
ney ad  litem  bound  to  produce  his  authority 
when  pleading  and  acting  for  a  corporation, 
and  subh  a  question  could  only  arise  betweeen 
the  attorney  and  the  corporation  itself.  Duver- 
nay  v.  The  Corporation  of  St.  Barthdemy,  1 
R.  L.714,Q.  B.1868. 

97J.  A  foreign  plaintiff  is  not  bound  to  give 
notice  of  the  filing  by  him  of  a  power  authoriz- 
ing his  attorney  ad  liitm  to  act  for  him,  in  order 
to  save  himself  from  costs  of  an  exception  dila- 
ipire.  The  Bank  of  Commerce  v.  Papintau,  20 
L.C.  J.  307,8.  C.  1876. 

978.  The  mandatot  an  attorney  ad  litem  to 
file  an  opposition  to  a  seizure  cannot  be  proved 
by  verUl  evidence  without  a  commejicement  de 

^^oejuar  6cHt.    Longpri  ei  al  &  Patlenaude. 
^OL.  C.  J.  28,S.  C.  1876. 

V.  Costs  of,  see  Febs  of. 

979.  An  attornev  ad  litem  to  be  entitled  to 
Teceive  his  fees  anddisbursements  from  his  own 
client  need  not  i»roduce  a  taxed  bill  of  costs. 
Chemer  &  Titua,  1  L.  C.  B.  402,  Q.  B.  1861. 

VI.  Fees  of,  sec  FEES. 

980.  On  a  motion  to  revise  the  taxation  of  a 
l)ill  of  costs,  on  the  ground  that  the  attornev  of 
the  plamtiff  was  not  entitled  to  a  full  fee  as"in  a  j 
contested  case  on  the  merits,  the  only  plea  filed 
©em^  a  demurrer— J?«W,  that  the  motion  must 
t«  rejected  as  a  demurrer  is  a  plea  to  the  merits. 

^S?"^??  ^-  ^^^^'  ^  ^  ^  ^'  ^^^^  S.  C.  1869. 

3^1  s  Upon  the  distribution  of  money  levied  in 
•execution— ^cW,  that  the  attorney  of  the  seizine 
^reditor  was-  entitled  to  the  fee  allowed  upon 
Jiomologation  of  the    report  of  distribution. 

l'^/'2tyX2^'  ''  ^-  '•  ^-  ''''  *  ' 


of  the  adverse  party,  thai  the  case  would  be 
settled,  discontinued  his  enqtUte,  and  was  fore- 
closed in  his  absence  and  an  inscription  for  hear- 
ing served  on  him — ffeld,  on  motion  to  set  aside 
the  foreclosure,  that  the  attorney  in  a  case  is 
domirnu  litis  with  regard  to  the  procedure,  aod 
the  attorney  foreclosed  should  not  have  sus- 
pended his  enquite  on  the  word  of  the  adverse 
party.  O'Conntll  v.  The  Corporation  of  Moni- 
real,  4  L.  C.  J.  66  &  10  L.  C.  R.  19,  S.  C.  1859. 

986.  On  a  rule  of  the  defendants  for  improba- 
iiou—ffeld,  that,  one  of  the  defendants  haviDg 
died  during  the  pendency  of  the  siiit,  the  man- 
date of  bis  attorney  ad  litem  ceased.  Mackg^ 
et  al.  k  Gerrard  et  al,  6  L.  C  J.  331,  S.  C.  1861 ; 
1766,  sec.  3,  C.  C,  &  436  C.  C.  P. 

987.  An  attorney  ad  litem  in  posaeasion  of 
papers  is  not  required  to  justify  or  prove  his 
authority,  but  the  presumption  is  that  he  has  a 
general  mandate  rrom  the  party  for  whom  he 
acts.  Moss  et  al  v.  Ross  &  Boss  v.  Monkj  9 
L.  C.  J.  328,  S.  C.  1865  j  192  et  sea.  C.  C.  P. 

988.  And  where  proceedings  in  disavowal  are 
brought  against  such  attorney  the  plaintiff  must 
prove  all  tlie  allegations  of  his  declaration,  aod 
particularly  that  no  authority  or  power  to  act  wa« 
conferred  by  him  upon  the  attorney.    lb. 

989.  Attorneys  ad  litem  may  certify  copies  ot 
writs  of  appeal.  Morrison  et  al.  &  Dambourges 
et  al,  11  L.  C.  J.  126,  Q.  B.  1867. 

990.  The  attorney  of  one  of  the  parties  in  a 
case,  as  such,  may  renounce  the  whole  or  part  of 
the  judgment  given  in  his  favor,  but  such 
renunciation  to  oe  valid  mutt  be  signed  by  the 
party  himself  or  by  his  attorney  oa  hoc.    Prf 

foniaine  &  Brown  et  al.,  1  Q.  L.  R.  60,  8.  C  R 
1876;  477  C.  C.  P. 


VII.  Liability  of. 

^  982.  Although  an  attorney  grossly  deficient  in 
jntegrUy,  care  or  skill  to  the  injury  of  his  client 
is  answerable  for  the  loss  he  occasions  by  such 
deficiency,  he  is  not  answerable  for  neglect  when 
merely  presumed,  nor  for  want  of  skill  in  cases 
^f  reasonable  doubt.  Vallihres  v.  Bernier,  2 
Hev.  de  Leg.  471,  K.  B.  1820. 

983.  An  attorney  guilty  of  contempt  in  the 

D?®  ^^^^  ^2"^  ™*/  ^  interdicted  instanter. 
Minet  Exp.,  2  Rev.  cfe  Leg.  471,  K.  B.  1818. 

TUT.  Neglect  of. 

'9^.  Where  through  the  neglect  of  the  defen- 
«aant  8  attorney  .default  and  judgment  had  been 
-entered,  it  was  allowed  to  the  defendant  on  mo- 
tion supported  by  affidavit  to  that  efffect  to  file  an 
Appearance  and  plea  to  the  action.  Derepentignu 
r.  Doherty,  7  L.  C.  J.  287,  S.  C.  1863 ;  8f  C.  C.P. 

IX.  PowcRs  or. 

<86.  Where  sn  attorney  ad  litemj  on  the  word 


X.  Promises  to. 

991.  Where  an  endorser  of  a  note  promised  the 
plaintiff's  lawyer  to  pay  the  note,  though  released 
by  non- protest,  and  afterwards  pleaded  thai 
such  promise  was  not  binding — Held,  that  a 
promise  to  the  lawyer  of  the  party  was  just  as 
binding  as  if  made  to  the  i>arty  himself.  Johnson 
et  al  V.  Geoffrion,  7  L.  C  J.  125  &  13  L.  C.  B 
161,  C.  C.  1863. 

XL  Purgation  of. 


992.  Where  the  court  had  ordered  all  the  par- 
ties to  purge  themselves  on  oath  regarding  a 
missing  document— ^cW,  that  all  the  members 
of  the  nrm  appearing  as  attorneys  ad  litem  must 
so  purge  themselves,  and  that,  notwithstanding 
the  documents  have  been  found  in  the  interim . 
McCarthon  v.  McCarthon,  17  L.  C.  J.  329,  S.  C. 
1873. 

ZII.  Rights  of. 

993.  Where  an  attorney  oi  W^m  is  witness  for 
his  client,  and  objection  is  taken  to  a  question 
put  to  him,  he  cannot  himself  appear  before  the 
court  to  maintain  the  pertinency  of  the  question, 
but  his  client  must  be  represented  by  another 
counsel.  Anger  v.  Lozeau  et  vir.  &  Loteau  et 
vir.,  12  L.  C.  J.  214,  S.  C.  1868. 

994.  Where  there  are  two  partners  engaged  in 
a  case,  and  one  of  them  is  absent  trom  tne  coun- 
try, the  functions  of  the  other  are  not  thereby 
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ospended  in  the  manner  referred  to  in  202  G.  G. 
*.,  nor  does  the  party  for  whom  he  acts  cease  to 
e  represented  m  the  sense  of  455  G.  C.  P. 
lichardson  v.  Tabb,  4  B.  L.  388,  S.  G.  1872. 

XIII.  SUBSTITUTION  OF. 

995,  Where  notice  of  motion  was  given  to  one 
f  two  attorneys  for  peremption  dHnstancet  after 
le  elevation  of  the  other  attorney  to  the  bench, 
nd  before  any  substitution  hadf  taken  place — 
Teld,  to  be  sufficient.  Dubois  v.  Dubois^  5  L. 
;.  R.  167,  S.  G.  1855 ;  202  C.  G.  P. 

99G.  In  another  case  where  two  attorneys  ap- 
earetl  for  the  plaintiff,  and  one  having  removed 
>  Quebec  and  the  case  being  carried  to  appeal  on 
n  interlocutory  judgment,  the  other  appeared 
lone  and  subsequently  inscribed  for  enquite  in 
is  own  name,  which  inscription  the  defendant 
loved  to  reject,  on  the  ground  that  there  should 
ave  been  a  substitution  of  attorneys  to  admit  of 
oe  of  the  attorneys  inscribing  the  cause  in  hfs 
wn  name  after  appearing  con  iomtly  with  another 
-Held,  on  the  authority  of  Macdonald  &  Hood, 
[lat  no  substitution  was  required.  Tidmarsh 
.  SUphens  et  aL,  1  L.  G.  J.  16,  &  16  L.  G.  a 
94,  S.  G.  1856;  200  et  seq.  G.  G.  P. 

997.  Under  the  circumstances  recited — Held, 
oofirming  judgment  of  court  below,  that  the 
rahstitution  of  attorney  by  a  party  in  place  of  the 
me  who  previously  represented  him  was  an 
loqaiescence  in  all  the  proceedings  of  the  first 
tttoroey,  there  bein^  no  disavowal,  and  that 
KKwithstanding  any  irregularity  in  the  proceed- 
Dga  of  the  first  attorney.  Burroughs  v.  Molson 
.t  aL,  8  L.  G.  R.  494,  Q.  B.  1858. 

998.  Where  a  suggestion  of  the  death  of  one  of 
several  defendants  was  filed  of  record,  a  motion  to 
propel  the  remaining  defendant  to  substitute  an 
uterney  in  the  place  of  the  attorneys  of  record, 
>Qe  of  whom  had  been  elevated  to  the  bench,  will 
not  be  granted  until  such  suggestion  is  removed 
>r  disposed  of.  Sauvageau  v.  Robertson  etalj  9 
L.  C.  It  224,  S.  G.  1859. 

999.  Where  two  attornevs  are  in  partnership 
ind  one  is  nominated  to  the  bench  as  assistant 
judge,  service  on  the  remaining  partner  is  suffi- 
:ieDt,  although  no  substitution  has  been  made. 
McCarthy  k  Hart,  9  L.  G.  R.  395,  Q.  B.  1859  ; 

m  c.  c.  P. 

1000.  Where  an  attorney  ad  litem  has  repre- 
sented a  party  in  a  cause  subsequent  to  judg- 
aeDt,  another  attorney  cannot  legally  take  pro- 
jeedings  on  behalf  of  such  party  without  a 
«abstitution  in  place  of  the  first  attorney,  and  the 
t'.otion  of  the  &!fit  attorney  as  on  behalf  of  the 
[Arty  that  all  proceedings  had  by  the  second 
fcttornev  be  rejected  from  the  record  will  be 
BrranteJ  with  costs.  Gillespie  et  at.  v.  Spragge 
'f  al  &  Hutchxnaony  6  L.  G.  J.  28,  S.  G.  1861 ; 
IM^  el  ieq.  C.  C.  P. 

1001.  On  motion  for  substitution — Held,  that 
uch  sabetitution  would  not  be  granted  unless 

there  were  a  full  revocation  of  the  attorney  of 
record.  Mann  ei  al.  v.  Lambe,  5  L.  G.  J.  98, 
S.  C.  1861 ;  200  et  seq,  G.  G.  P. 

10  02.  When  the  attornevs  of  record  in  a  ^sase 
cons  ent  to  a  substitution,  the  substitution  is  com- 
plete on  notice  ^ven  to  the  opposite  counsel,  no 
adjodicatioD  bemg  necessanr.  Huot  v.  McOill 
cial.,llM  C.  J.  123»  S.  Cf.  1863 ;  200  et  sea, 
C.  C.  P. 


1003.  Where  an  attorney,  other  than  the  attor- 
ney of  record,  filed  the  factum  in  appeal,  and  the 
respondent  moved  to  have  it  rejected  from  the 
record  and  the  anpeal  declared  deserted,  the 
motion  was  rejected  with  costs.  Bell  &  Stephens. 
16L.  G.  R.  141,  Q.  B.;865.  . 

1004.  Where  the  attorney  of  one  of  the  parties 
in  a  case  is  dead,  the  other  party  has  a  right  to 
ask  by  motion  that  another  attorney  be  appoint- 
ed. Boudreau  v.  Lanctot  &  Lanctot,  12  L,  C.  J. 
215,  S.  G.  R.  1868 ;  203  G.  G.  P. 

1005.  A  party  to  a  suit  is  sufficiently  repre- 
sented by  one  of  his  advocates  substituted  with 
another  at  the  time  of  the  last  proceeding  taken 
in  the  cause,  but  who  has  since  ceased  to  prac- 
tise as  advocate.  Tass^  v.  Laberae,  4  R.  L.  699, 
S.  G.  1871. 

1006.  A  case  may  be  inscribed  for  revision  by 
an  attorney  other  than  the  attorney  of  record, 
and  that  without  substitution.  Desrosiers  v. 
McDonald,  3  R.  L.  445.  S.  G.  R.  1871. 

1007.  In  a  case  where  the  attorney  of  the  plain- 
tiff had  been  appointed  stipendiary  magistrate — 
Held,  that  no  proceeding  could  be  had  in  the  case 
until  the  party  for  whom  he  was  acting  had  been 
called  upon  to  appoint  another  attorney  and  had 
made  default  to  do  so.  Maillet  v.  SerrS,  IT 
L.  G.  J.  139,  C.  C.  1873 ;  202  et  seq.  G.  G.  P. 

.  XIV.  Suretyship  of,  see  APPEAL. 

1008.  A  practising  attorney  or  barrister  cannot 
become  bail  or  surety  in  any  proceeding  cog- 
nizable by  the  Superior  Gourt.  Routier  v.  Oin- 
gras,  3  L.  G.  R.  57,  S.  G.  1852  ;  6th  R.  of  P.  of 
8.  G.  &  5th  o/Q.  B.  "^ 


ATTORNEY  GENERAL. 

I.  Appearance  op,  1009, 
IL  Power  of,  1010. 

L  Appearance  of. 

1009.  On  an  exception  to  the  form  of  an  infor- 
mation signed  "  Moreau,  Ouimet  &  Moreau,  at- 
torneys for  attorney  general  pro  Regina  "—Held, 
that  such  information  would  be  dismissed  with 
costs,  as  the  attorney  general  in  appearing  for 
Her  Majesty  could  not  appear  by  attorney.  Carticr 
V.  Laviolette  et  al.,  6  L.  t).  J.  309,  S.  C.  1862. 

n.  Power  of. 

1010.  The  attorney  general  of  the  province  of 
Quebec  has  a  riff ht  to  appear  on  behalf  of,  and  to 
represent  Her  Majesty's  interests  in  all  suits 
pending  in  the  courts  of  said  province,  and  in  any 
event  it  is  a  cjuestion  which  cannot  be  raised  by 
a  private  individual  opposed  to  the  Grown.  Monk 
&  Ouimet,  19  L.  G.  J.  71,  Q.  B.  1874. 
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AUTHORIZATION— See  AGENCY. 

I.  Of  A8810HSE,  see  INSOLVENCY. 

II.  Of  Attornbtb  ad  litem,  see  ATTOR- 
NEYS AD  UTEM. 

m.  Op  Married  Women,  see  MARRIAGE. 
lY.  Of  Wardens,  jee  CHURCH  WARDENS. 


AVIS  DB  PARENTS— See  ACTION 
Htpothioaey— T  OTORSHIP. 


AVOWAL— &e  ADMISSION. 

I.  DlTIBIBLB,  1011. 

1011.  An  avowal  under  oath  isdiTifible  when 
apart  of  the  answer  is  reftited  bj  indicatiootof 
fraud  or  siroulatioD,  or  is  in  oontradictioD  of  the 
pleading  of  the  partj  interrogated.  Oaudnakii 
&  Poisson  et  aU  13  L.  C.  J.  235,  Q. B.  1666. 


AWARD, 

I.  Of  Arbitrator,  eu  ARBITRATION. 

II.  Of  Commissioners  in  Expropriatioi,  m 
EXPROPRIATION. 

III.  Of  Corn  Ezcbanob  Board,  see  COUSIS, 
Powers  of. 

IV.  Or  EzpBKTS,  «ee  EXPERTS. 
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BAGGAGE. 

LLiiaiLiTT  or  Ca&ribbs   fob,  seeCkK- 
filEBS. 


BAIL— See  CAPIAS,  CRIMINAL 
LAW,  SURETYSHIP. 


BAILIFF. 

I.  AcnOT  BY,  POB  QOODS  SOLD  tu  Justiccy  1. 

IL  Cbbtifioatb  op,  2. 

III.  CiraOT  8BBTB  RlLAnOVB,  8. 

IV.  Dttibs  of,  4-7. 

V,  Fbe8  of  8, 9. 

VI.  LlABIUTT  OF,  10-13. 

Vn.  Prtaltt  fob  Ovbbohabob  by,  14. 
VIU.  PowBBs  of,  16-17. 

IX.  Re6Idevob  of,  18. 

X.  Rule  Aoubst,  19. 
XL  Status  of,  20. 

L  AcnoB  BY,  fob  Goods  Sold. 

1.  Where  a  bailiff,  faaviag  sold  certain  fl;ood8  ia 
Foceee  of  ezecutioD,  deliTered  them  before  hav- 
Dg  been  paid,  andsflerwardsibroa^ht  action  for 
he  price— ^«2d,  that  no  such  action  woald  lie. 
?dktier  v.  Lc^aU,  6  L  C.  R.  .394,  0.  C.  1866. 

n.  Cebtificatb  of. 

2.  A  bailiff's  oertificate  cannot  be  taken  as 
lathentic  to  establish  the  service  of  a  transfer 
«fore  notaries.  St.  John  v.  DelisU  et  al,,  2 
-.  C.  R.  160,  S.C.  1861. 

ni  Cabvot  sbbtb  Rblatiovs. 

3.  A  bailiff  cannot  execate  a  writ  offi,fa,  de 
l^tf  against  his  brother-in-law  or  other  rela- 
KMiB,  Botwithstanding  the  proYisions  of  12  Vic. 
»P  38.  Lemieum  r.  C6t4  &  C6U,  10  L.  C.  R. 
W,  8.  C.  1869 ;  74  C.  C,  P. 

IV.  DCTISS  OF. 

/.  A  bailiff  being  chaT)ged  with  a  writ  of  f^ar- 
ithmeDt  before  jaogment  issued  at  the  instance 
f  the  plaintiff  himneir,  without  the  ministry  of 
Q  atfiomej,  and  liaviog  served  such  writ  failed 
»  retarn  it  either  into  court  or  to  the  plaintiff, 
y  leaeoQ  of  which  the  plaintiff  lost  his  recourse 
Ksirwtthe  uummjs  in  the  hands  of  thegarniehee, 
Q  action  being  brought  against  the  bailiff— 
ftldt  that  it  was  his  ontj  to  deliver  the  writ  on 
r  before  the  return  day,  either  to  the  attomev  or 
be  party  from  whom  he  received  it,  or  to  file  it  in 
tie  office  of  the  clerk  of  the  court  in  which  it  \\  a-* 
etoroable,  although  he  was  not  especially  n* 
nested  to  do  so,  and  that,  having  executed  f^nm 
Tit,  he  wouM  not  be  permitted  to  urge  want  ot 
roof  ofhis  being  a  bailm  in  answer  tosuch  action. 
^mpsm  V.  Barrrttt,  2  G.  L.  R.  77,  C.  C.  1861. 
3-  On  excepiion  to  the  form  of  a  writof  attach- 
leot  in  revendioation^JJeM,  that  the  bailiff 
aakiog  the  seixure  was  not  bound  to  be  accom- 


panied by  a  r^cors  while  doing  so.    Dt»jardm% 
v.  Dubou,  1  L.  C.  J.  81,  S.  C.  1867. 

6.  It  is  not  part  of  the  official  duty  of  abailiflf 
employed  by  a  sheriff  to  return  to  the  court  hii 
doings  under  a  warrant  from  the  sheriff,  and 
such  return,  if  made  to  the  court,  will  be  regarded 
as  an  unofficial  act  and  therefore  not  authentic. 
Dinnina  &  Oliver,  14  L.  C.  R.  296,  Q.  B.  1862. 

7.  Wnere  a  writ  of  execution  has  been  issued, 
apparently  re^larin  every  respect  and  addressed 
to  a  certain  bailiff,  it  is  his  duty  to  proceed  under 
it,  notwithstanding  that  it  mav  really  contain 
causes  of  nullity.  Regina  v.  MorrUan  k  Fag- 
nuelo,  3  R.  L.  626,  Q.  B.  1872. 

V.  FHKB  OF. 

8.  A  bailiff  charged  with  a  writ  of  execution 
who,  for  insufficient  reasons,  fails  to  act  upon  it 
is  not  entitled  to  his  fees.    Oroteau  v.  Otngrtu, 
16  L.  C.  R.  204|  0.  C.  1864. 

9.  A  bailiff  will  not  be  permitted  to  charge 
mileage  from  his  place  of  residence  to  the  place 
where  a  writ  served  by  him  is  returnable, uor  will 
it  be  permitted  to  charge  mileage  in  the  same 
manner  for  remitting  moneys  levi^  under  execu- 
tion, his  duty  being  in  the  first  place  to  transmit 
his  return  by  mail,and,  in  the  second, to  transmit 
the  moneys  by  post  office  order.  Bo9weU  v.  fie^ 
pxan,  16  L  C.  B.  22,  C.  G.  1864. 

VI.  LUBILRY  OF. 

10.  A  bailiff  who  retains  money  which  he  has 
levied  is  liable  to  an  attachment.  Rw  v.  Beady^ 
2  Rev.  de  Leg.  471,  K.  B.  1813. 

11.  In  an  action  by  a  person  who  had  been 
appointed  guardian  of  a  raft  seized  in  execution 
or  a  judgment — Held,  that  the  bailiff  seizing 
was  personally  responsible  to  the  guardian  for 
the  value  of  his  services  as  such.  Uourehhne  v. 
G^nereux,  1  U.  L.  433,  G.  G.  1866. 

12;  But  held,  in  a  later  case,  that  neither  the 
advocate  uor  the  bailiff  is  responsible  to  the  guar- 
dian whom  he  has  appointed,  and  who  has  volun- 
tarily accepted  the  charge,  for  the  costs  of  his 
guardianship.  Plante  v.  Oazeau  &  OcueauS^ 
Langlois  et  al.,  1   Q.  L.  R.  203,  S.  G.  1876. 

13.  Petition  was  filed,  asking  that  a  bailiff  be 
deprived  of  his  office  on  the  ground  of  having 
made  false  returns,  and  having  accepted, as  guar- 
dian to  the  effects  of  petitioner  which  he  had 
seized,  a  person  whom  he  did  not  know,  and 
who  was  an  undischarged  insolvent.  Petition 
dismissed,  but  without  costs,  petitioner  havine 
other  recourse.  Nidd  Exp*  &  Laporte,  3  R.  Cf. 
76,S.C.  1872. 

VII.  Penalty  fob  Oveborabob  by. 


14.  A  bailiff  for  overcharge  is  subject  to  fine 
and  imprisonment.  Dtguire  v.  Detpine  et  al,  St 
Desormeau,  6  L.  R.  736,  S.  G.  1874 ;  697  G.  G.  P. 

Vni.  POWEBS  OF. 

16.  A  bailiff  has  no  authority  to  insert  in  a 
prochs  verhaL  of  seizure  an  obligation  on  the  part 
of  a  guardian,  that  in  default  of  producing  the 
goods  he  will  pay  the  plaintiff  his  debt,  interest 
and  costs,  and  where  the  guardian  had  sigaed 
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fluch  proc^3^erhal  and  undertaking — Held,  to 
be  80  fliffned  bj  error  and  misrepresentation  of 
the  baihff.  Lupuis  v.  BdL  15  L.  C.  R.  435,  8. 
C.  R.  1865. 

16.  On  exception  to  the  form  to  a  writ  of 
attachment  before  judgment  on  the  ground  that 
being  addressed  to  the  bailifik  for  the  district  of 
Quebec  it  directed  them  to  attach  defendant's 
estate  if  found  in  said  district  or  on  the  confines 
thereof,  and  was  in  fact  executed  out  of  said  dis- 
tnci-^Held,  that  the  sale  was  null.  Eowe  v. 
Moore,  17  L.  C  R.  78,  C.  C.  1866. 

17.  A  bailiff  of  the  district  of  Montreal  has 
power  to  execute  a  writ  of  execution  from  the 
Court  in  an  adjoining  district.  Duhaut  Vv  La- 
combe  &  Tranchemoniagne  et  ««.,  13  L.  U.  J. 
308,  8.  C  1869  i  461  C.  C.  P. 

IX.  Residence  of. 

» 

18.  A  writ  of  summons  addressed  to  any  of  the 
bailifik  rending  in  a  district  will  be  good  if  served 
by  a  bailiff  duly  appointed  for  such  district. 
T^Ui  V.  Mariiti,  3  L.  C,  R.  194,  8.  C  1853. 

X.  Rule  Aoaikbt. 

19.  Where  a  bailiff  neglected  to  make  his 
Teturn  to  a  writ  of  execution,  and  the  plaindff 
moved  for  a  rule  against  him  for  contempt  of 
court,  and  also  that  he  be  imprisoned  until  he 
shall  have  paid  the  debt,  &c.— ireM,thatasthe 
bailiff  could  not  be  held  responsible  for  morethan 
the  value  of  the  things  seized,  that  the  court 
could  not  grant  the  rule,  but  would  order  the 
bailiff  to  make  his  return  within  forty-eight 
boors  after  service.  RoUand  v.  Renger  &  La- 
fontaine,  7  L.  C.  J.  48,  C.  C.  1862. 

XI.  Status  of. 

20.  In  an  action  by  a  bailiff  for  fees,  where  the 
defendant  pleaded  prescription  of  three  years 
under  C.  S.  L.  G.  cap.  82,  sec.  34,  ss.  3 — Held, 
that  batli£f^  are  ofiScers  of  justice,  and  the  plea 
must  therefore  be  maintained.  H6btriy*  rent- 
land,  14  L.  C.  R.  155,  C.  G.  1863. 


BAILLEUR  DE  FONDS. 

I.  Privilege  of,  see  PRIVILEGE. 

II.  Registration  of,  see  REGISTRATION. 

III.  Sale  of,  see  SALE. 


BAILMENTS. 

I.  Bailees. 

Action  againsU  21,  22. 

Liability  of,  23-27. 

Receipt  of,  28. 
n.  Carriers. 

Liability  of,  as  Bailees,  29. 
Ill,  Hotel  Keepers. 

Liability  of  as  Bailees,  30^2. 

I.  Bailees. 

•  21.  Action    a^atn*<.— Whenever   goods  are 
committed  to  any  one  for  a  specified  purpose,  any 


deviation  from  that  purpose  in  the  disposition  of 
them  is  a  conversion  upon  which  an  action  tn 
factum  in  the  nature  of  trover  may  .t«  main- 
tained. Adam  v.  Eenderson,  1  Rev.  d'e  Ug.  50t, 
K.  B.  1819. 

22.  And  in  such  action  the  material  inouiriea 
are  touching  possession  and  conversion  by  the 
defendant,  ana  as  to  his  possession,  whether  he 
^t  it  by  finding  or  otherwise  matters  not,  was  he 
tn  possession  being  th e  gist  of  the  inquiry.  Fou- 
gire  v.  Boucher,  1  Rev.  de  L6g.  504,  K.'B.  1821. 

23.  Liability  of—Uhe  plaintiff' brought  action 
in  revendication  of  a  quantity  of  cooper  metal 
deposited  with  the  defendants  as  warenousemenr 
and  of  which  they  (the  defendants)  had  failed  to 
deliver  the  full  quantity  claimed.  The  defend- 
ants pleaded  that  they  had  used  alt  due  diligence, 
and  if  any  of  the  metal  were  missing  it  must 
have  been  stolen,  as  their  store  had  been  broken 
into,  and  they  were  not  liable — Held,  that  being 
paid  warehousemen  they  were  bound  to  prove 
the  robbery  of  the  goods,  which  bad  not  been 
done,  and  they  were  therefore  liable.  Fraser  tf 
al  V.  Roche  et  aL,  7  L.  C.  R.  472,  S.  G.,  &  8 1> 
G.  R.  288,  Q.B.  1858. 

24.  In  answer  to  an  attachment  in  garnish- 
ment, the  tiers  saisie  declar^  that  they  had  re- 
ceived certain  ffoods  from  the  defendant  for  sale 
on  condition,  which  soods  were  destroyed  by  fire 
— Held,  reversing  juogment  of  court  below ^main* 
taining  the  pretentions  of  the  plaintiff,  that  they 
were  w>und  to  insuresuchgoods,  and  not  Laving 
done  so  they  were  liable  to  the  plaintifib  for  the 
value  of  them.  Elliott  et  al-  &  Ryan  et  al.,  S 
L.  G.  R.  89,  Q.  B.  1856. 

26.  And  that  more  especially  where  then  was 
an  agreement  between  the  consignor  and  the  cod- 
signee  that  the  goods  were  to  be  insured.     lb. 

26.  The  master  of  a  vessel  is  not  responsible 
fOr  storage  except  according  to  the  rules  and 

customs  of  the  port  where  he  takes  his  cai^o». 
unless  there  be  an  agreement  to  the  oontraxy. 
Winn  V.  PelisHer,  3  R.  L.  32,  8.  G.  1871. 

27.  In  an  action  for  the  value  of  an  organ  de- 
posited with  the  defendant,  an  auctioneer,  for 
sale,  and  the  understanding  was  that  the  defen- 
dant was  to  have  ten  per  cent,  oommisaion  for 
selling  it,  but  wasmeanwhil^  to  haveit  inaured^ 
which  he  did,  but  his  premises  beine  destroyed 
by  fire  he  only  recovered  a  part  of  tne  value — 
Held,  that  the  defendant  was  liable  for  the  full 
value  of  the  organ,  less  theoommission  which  be 
would  hare  derived  from  the  sale.*  Ooodehild 
V.  Shavi,  5  R.  L.  259,  8.  G. ;  1802  G.  G. 

28.  Receipt  o/.~The  holder  of  a  bailee  receipt,, 
by  which  the  bailee  acknowledged  to  hold  in 
trust  for  the  bailor  200  tons  of  ooal,  and  would 
sell  the  same,  accounting  for  the  proceeds  and 
acknowledging  himself  to  be  the  bailee  of  said 
coal,  cannot  transfer  the  said  receipt  without 
endorsement.  Baile  v.  Whyte  Is  o«al.,  13  L.  C. 
J.  130,  S.  G.  R.  1868;  1673  G.  G. 

II.  Garriers,  su  GARRIfiRS. 

29.  Liability  of,  as  Bat2ee«.— Railway  compa- 
nies storing  goods  on  their  arrival,  and  making  a 
charge  therefor,  are  bailees  for  hire,  and  a  notice 
by  them  (o  the  consignees,  stating  that  the  good» 
have  arrived  and  that  the  company  would  not  be 


«  See  art.  480,  mprok— Bn. 
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respoosible  for  anj  damage  oauaed  by  fire,  the  act 
of  God,  civil  commotion,  vermin  or  deterioration 
Id  quantity  or  Quality  by  storage  or  otherwise, 
will  not  relieve  tnem  from  their  reeponstbility  as 
such  bailees,  though  their  responsibility  had 
ceased  as  carriers.  I%e  Orand  Trunk  EaUuxw 
Co.  k  ChUman,  3  K.  L.  452,  Q.  B.  1871 ;  1672, 
1675  A 1814  C.  C. 

in.   HOTIL  K»PE&8. 

30.  Liability  ofj^  <u  Bailees. — Action  was 
brought  by  the  plaintiff,  a  medical  gentleman,  at 
Terrebonne,  against  a  hotelkeeper,  in  Montreal, 
to  recover  damaees  by  reason  of  the  plaintifTs 
mare  having  had  her  mane  and  tail  shorn  during 
the  nisht  while  in  the  defendant's  stable — Hela, 
that  the  landlord  receiving  the  horses  at  livery 
was  responsible  for  such  damage,  and  that  with- 
out proof  to  the  contrary  the  damage  would  be 
presumed  to  have  been  committed  by  his  ser- 
vaote  or  bv  their  neglect.  Durocher  v.  Meunier, 
9  L.  C.  R.'8,  S.  C.  1858 ;  1054  &  1815  C.  C. 

31.  A  person  attending  a  ball  given  at  a  hotel 
deposited  his  overcoat  with  a  servant  of  the  hoteli 
receiving  a  check  therefor,  and  the  coat  after- 
wards could  not  be  found — Held^  on  action 
brought,  that  the  hotelkeeper  was  liable.  S<nir' 
gain  v.  Hogari,  15  L.  G.  R.  424,  C  C;  1814 
C.  C.  A  Q.  39  Vic.  cap.  23. 

32.  Action  was  brought  to  recover  $240.19  al- 
leged value  of  a  valise  and  its  contents,  which  was 
deposited  with  the  landlord  of  a  hotel  by  a  travel- 
ler who  asked  leave  to  place  it  there,  and  went 
away  without  returning  to  lodjge  in  the  house,  and 
00  his  return  next  day  the  vahse  had  disappeared 
without  any  proof  of  bad  faith  on  the  part  of  the 
landlord  or  his  servants — Heldt  that  no  action 
lay  against  the  landlord  for  the  loss,  as  the  deli- 
very to  him  was  a  depot  volontaire-  Holmes  v. 
Moore,  17  L.  C.  B.  143,  S.  C.  1867;  1814  C.  C. 
&  Q.  39  Vic.  cap.  23. 


BALANCE  OF  ACCOUNT  STATED 
—Sec  ACTION  on  Account. 


BALLOTS— &«  ELECTION  LAW. 


BkSAIATt^See  SEIGNIORIAL 

RICfHTS. 

BANK   ACCOUNT— iSee  EVIDENCE, 
Paivilbokd  Communications. 


BANK  BOOKS— i8f««  EVIDENCE. 


BANK  MANAGER. 

I-  Power  or,  33-34. 

33.  Id  an  action  by  the  Bank  of  Upper  Can- 
ada against  its  former  manager  and  cashier  at 


Quebec  for  misapplication  of  bank  funds,  ftc, — 
Heldt  that  a  bant:  manager  cannot  lawfully  lend 
the  monefv  of  the  bank  to  a  company  in  which, 
as  a  s  tockholder^  he  is  largely  interested,  and  if 
he  have  done  so,  is  bound  to  refund  to  the  bank 
with  interest,  ac,  unless  there  have  been  ac- 
quiescence on  the  part  of  the  bank,  nor  can  he, 
without  being  guilty  of  grievous  dereliction  of 
dutV)  become  associated  with  a  customer  of  the 
banK  in  an  enterprise  to  be  carried  on  with  the 
bank's  f  ands  entrusted  to  his  care ;  and  that  in  the 
present  case  in  having  done  so  he  had  violated  the 
well-established  rule  of  law  that  no  one  bavins 
duties  of  a  fiduciary  character  to  discharge  should 
be  allowed  to  enter  into  engagements  in  which  he 
has  or  can  have  a  personal  interest  conflicting, 
or  which  may  possibly  conflict,  with  the  interests 
of  those  whom  he  is  bound  to  protect.     The^ 
Bank  of  Upper  Canada  &  Bradshaw,  16  L.  C.  R. 
1,  Q.  B,  &  17  L.  C.  R.  273.  P.  C.  1866  &  1867. 
34.  But  held,  at  the  same  time,  that  a  bank 
manaeer  advancing  funds  to  a  company.in  whiclK 
he  holds  a  small  amount  of  stock,  is  not  liable  to 
the  bank  for  the  mone;|r  so  lent,  if  all  the  circaoa- 
stances  show  that  his  interest  is  so  small  that  it 
may  resonably  be  presumed  that  his  inteuiio» 
was  only  to  promote  the  interests  of  the  bank.  Ibw 


BANK  OPPICBRr-&e  AGENCY. 


BANKRUPTCY— Sw  INSOLVENCY^ 


BANKS. 

I.  AOCEPTAKOE  OF,   35. 

II.  Eleotiok  of  Directors,  36,  37. 
in.  EviDBHoi  of  Statkmevtb  of,  38. 

IV.  Letters  of  Credit,  39. 

V.  Liability  of. 

For  error  in  money  paid  out,  40. 
On  forged  cheques,  41. 

VI.  Monet  iir  bands  of,  42. 

VII.  Power  of  Cashier,  43. 

VIII.  Right  of,  to  retain  monet,  44. 

I.  Acceptance  of. 

35.  Where  the  Bank  of  Montreal  had,  by  it8> 
manager,  accepted  cheques  drawn  on  it  by  the 
City  Sank,  and  the  latter  had  deposited  them  in 
the  Banque  Nationate  for  value  received,  and 
the  cheaues  on  presentation  were  refused  and 
protestea,  and  the  Banaue  Nationale  brought 
action  therefor— IT^kl,  tnat  the  Bank  of  ^n- 
treal  could  not  refuse  its  acceptance  thus  made^ 
and  was  bound  to  protect  and  guarantee  the 
City  Bank  from  all  loss  thereunder.  La  Banque. 
Nationale  v.  The  City  Bank  &  The  Bank  of 
Montreal.  17  h.  C.  J.  197,  S.  C.  R  1873 ;  1721 
C.  C, 

II.  Ei«ECTiON  OF  Directors. 

36.  On  proceedings  had  to  test  the  validity  or 
the  election  of  the  defendant  as  director  of  the 
Union  Bank —  Held,  that  the  polling  of  illegal 
votes  in  his  favor  will  not  of  itself  annul  a  can- 
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didate's  election,  unless  it  be  alleged  and  proved 
that  some  other  candidate  has  a  greater  number 
of  legal  votes  polled  in  his  favor  at  said  election. 
CHbby.  PosUm,  16  L.  C.  R.  267,  S.  C-  1866. 

3T.  And  in  anothercase  heldj  that  under  C.  S. 
L.  C.  cap.  88|  the  Superior  Court,  or  a  judge  in 
vacation,  has  the  power  to  inquire,  on  petitions 
presented  for  that  purpose,  into  the  viuidity  of 
the  election  of  a  oank  director,  inasmuch  as 
an  incorporated  bank  must  be  considered  as  a 

fublic  corporation.  Henry  Y^Simard,  16  L.  G.  R. 
TS,  S,  0,1866. 

in.  Etidevob  of  Statsments  of. 

38.  Action  was  brought  bj  a  bank  on  an  obli- 
gation for  Xl,200.  The  defendant  pleaded  pajr- 
ment,  relying  on  a  statement  by  the  bank  m 
which  certain  credits  were  given  them — Heldf  on 
objection,  that  the  statement  would  be  taken  as 
evidence  against  the  bank  where  there  was  no 
evidence  to  show  error.  Morris  et  cd.  v.  Onwin 
etux.,iL.  C.  R.  235»  S.  C.  1851 ;  1228  C  C 

IV.  Lbtteks  of  Cbedit. 

39.  Banks  cannot  revoke  letters  of  credit  at 
pleasure,  but  after  notice  of  revocation  has  been 
given  to  the  holder  he  is  not  bound  to  present  for 
acceptance  in  order  to  recover  from  the  bank. 
Ansell  V.  The  Bank  of  2\>ronio,  6  R.  L.  439, 
8.  C.  1873. 

V.   LlABlLITT  OF. 

40.  For  error  in  money  paid  out — In  an 
action  to  recover  $20,  which  the  bank  had  paid 
short  on  a  cheque — Held,  that  banking  institu- 
tions are  not  liable  for  any  deficit  in  packages  of 
silver  paid  out  bv  them,  unless  tne  silver  be 
counted  and  the  deficit  made  known  before  the 
TOCkages  are  taken  fh>m  the  bank.  Brown  k 
The  Quebec  Bank,  2  L.  C.  L.  J.  263,  C.  C.  1866. 

41.  On  Forged  chemies. — In  an  action  to 
recover  from  the  bank  the  sum  of  $1,500  drawn 
by  plaintiflTon  his  account  with  the  bank,  which 
tne  latter  refti8ed|to  pay,  alleging  that  the  plain- 
tiff had  no  funds  in  the  bank,  the  fact  being  that 
all  the  money  belonging  to  plaintiff  had  been 
drawn  out  by  means  of  forgea  cheques  by  some 
person  or  persons  unknown,  and  the  signatures 
to  which  were  so  perfect  that  the  court  could 
scarcely  discover  any  difference  between  it  and 
the  genuine  one,  the  bank  was  condemned  to 
pay.  Wenham  k  La  Banque  du  Peuple,  1  L- 
C.  L.  J.  30,  S.  C.  1865. 

VI.  MoKBT  nr  hands  of. 

42.  Where  money  is  simply  conveyed  by  a 
bank  by  means  of  draft  from  one  part  of  the 
country  to  another,  that  is  not  money  in  the 
hands  of  the  bank  which  is  liable  to  attachment 
by  garnishment.  Lynch  v.  McLennan  et  al.  & 
The  Bank  of  Upper  Canada,  3  L.  C.  J.  84,  S.  C. 
&  9  L.  C.  R.  257,  1858. 

Vn.  Power  of  Gabbier. 

43.  Where  the  cashier  of  a  bank  brought 
action  in  his  own  name  for  a  sum  due  the  bank, 
and  the  defendant  demurred,  tlie  demurrer  was 


dismissed,  aod  this  judgment  was  confirmed  in 
appeal.*  Ferrit  &  Thonweon»  2  Rev.  de  L^. 
m,  Q.  B.  1838. 

VIII.  Right  of,  to  estain  movet. 

44.  The  plaintiff  had  a  note  for  $600  discounted 
by  the  defendants,  and  the  latter  reuined  out  of 
the  proceeds  of  the  note  the  amount  of  another 
note  overdue  by  the  plaintiff  to  the  bank,  and 
which  was  duly  protested — Held,  reversing 
judgment  of  court  oerow,  that  the  bank  had  a 
right  to  retain  the  amount  of  the  note  ^.^^^f^^ 
them,  and  the  action  in  so  far  was  dismissed 
with  costs.  La  Banque  NaHcnale  k  Quay,  15 
L.  G.  R.  496,  Q.  B.  1865. 


BANK  STAMP. 

I.  Ox  Bills  and  Notes,  see  BILLS  OF  EX- 
GHANGE  AND  PROMISSORY  NOTES. 


BANK  STOCK. 

I.  Desoriptiok  OF,  46. 

II.  Title  to  Shares  of.  46. 
in.  Transfer  of,  47,  48. 

I.  Desoriptiov  of. 

45.  Where  action  was  brought  to  set  aside  a 
sale  of  bank  stock  belonging  to  the  plaintiff,  made 
by  her  tutor  during  her  mmority,  on  the  ground 
that  the  tutor  had  ezoeeded  his  poweia  in  telling 
it— 5«W,  confirming  the  judgment  of  the  courts 
below,  that  bank  stock  mustbe  considered  to  be 
what  is  termed  in  the  French  law  «n  immeublc 
fictif:  The  Bank  of  Montreal  &  Simpson  et 
vir.,  5  L.  G.  J.  169  &  10  L.  G.  R.  226,  Q.  B.,  A 
6  L.  G.  J.  1  &  11  L.  G,  R.  377,  P.  G.  1861. 

n.  Title  to  Shares  of. 

46 .  In  order  to  act  under  24  Vic.  cap.  91,  sec.  4| 
which  allows  the  directors  of  the  Bank  of  Mon- 
treal, in  case  they  entertain  reasonable  doubt  as 
to  the  legality  of  any  claim  to  any  share,  dividend 
or  deposit  of  or  in  the  said  bank,  when  the  legal 
right  of  possession  of  such  share,  dividend  or 
deposit  shall  change  by  any  lawful  means  other 
than  transfer,  to  present  a  declaration  and  petition 
to  the  Superior  Court,  setting  forth  the  ftets,  and 
praying  tnat  an  order  or  judgment  adjudicating 
and  awarding  the  said  shares,  dividends  or 
depositsto  the  parties  l^lly  entitled  t6  the  same, 
it  IS  not  sufficient  or  within  the  meaning  of  the 
statu^j^  merely  to  allege  that  the  petitioners 
entertoan  '*  reasonable  doubts,"  and  unless  the 

J  rounds  of  such  reasonable  doubts  be  fVilIy 
eclared  in  the  declaration  and  petition  the 
court  can  have  no  jurisdiction,  and  such  petition 
will  be  rejected  with  costs.  The  Bank  of  Mon- 
real  Exp.  k  Glen  et  al,  6  L.  G.  J.  248,  &  12 
L.  G.  R.  348,  S.  G.  1862 ,  AC.  U  Vic  cap.  5, 
sec.  25. 


•See  art.  45S,Mipfa  ft  19C.  C  P— En. 
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liL  Trabsfbb  or. 

47 .  Any  pe^rij  having  acquired  tranRmiesion  of 
the  intereet  in  any  eh  are  of  the  capital  stock  of 
the  Bank  of  Montreal  can  transfer  or  sell  such 
iotereet  bj  notarial  transferor  in  any  other  lawful 
waj,  but  transfers  in  the  books  of  tne  bank  roust 
be  made  according  to  sees.  16  &  17  of  19  Vic, 
amesdioff  the  act  of  incorporation.  Bank  of 
MonirealA  Henderson  et  cd.,  14  L.  G.J.  169, 
<3.  B.  1870;  1673  C.C. 

48.  An  J  transferee  by  notarial  traasfer,  or  any 
other  lawful  means,  of  the  interest  in  any  share  of 
euch  stock,  may  make  the  declaration  m  writing 
mentioced  in  sec.  17  of  such  Act  and  comply  with 
•the  formalities  therein  prescribed,  and  thereupon 
shall  be  entitled  to  have  his  name  duly  recorded 
io  the  recister  of  shareholders  in  lieu  of  the  origin- 
al sharenolder  from  the  time  the  share  is  trans- 
mitted,   lb. 


BANKS  UNINCORPORATED. 

I.  LlABlLITT  OF  DiBEOTORS,  .49-51. 

49.  A  charitable  institution  formed  for  the 
relief  of  the  poor  appointed  delegates  to  establish 
a  aaviogs  bank.  Tneae  delegates  elected  a  pre 
ddeot  and  directors  who  adopted  certain  regula- 
cionsiy  and  amongothers  one  proh  ibiting  any  profit 
to  the  officers  of  the  institution .  Deposits  were 
received  to  be  repaid  with  interest,  and  promissory 
oolee  were  discounted  upon  the  credit  of  in- 
dividuals. Upon  these  didcounts  a  percentage  was 
taken  by  the  directors*  and  a  portion  oi  the  funds 
was  appropriated  to  their  own  use  for  their 
•ervices.  The  bank  so  establ  ished  was  ultimately 
closed  as  being  insolvent,  and  a  portion  of  the 
debts  due  as  special  deposits  was  bought  up  by 
the  directors  at  a  composition  in  the  pound.  In 
an  action  in  assumpsit  by  one  of  the  depositors 
against  the  president  and  several  of  the  directors 
for  the  full  amount  of  his  deposits — Held,  that 
without  reference  to  the  question  of  Araud,  the 
president  and  directors  had  become  traders  by 
mLKiog  themselves  up  with  a  commercial  banking 
bosineeA,  and  were  jointly  and  severally  liable  to 
«ucb  depositor,  and  the  fact  that  the  plaintiff 
approved  of  the  proceedinj^  of  the  directors  sub- 
mitted annually  at  roeetmgs  of  the  depositors, 
where  such  approval  was  obtained  by  means  of 
false  statements,  could  not  operate  to  his  prejudice 
in  thifl  regard.  Prevost  et  al.  &  AUanref  11 
L.  C.R.  293,  Q.B.  1861. 

50.  And  Md,  also,  that  the  president  and 
directors  being  a  co-partnership  or  unincor- 
porated company,  the  action  was  properly  brought 
against  anv  one  or  more  of  them  under  the  provi- 
eiODS  of  12  Vic.  cap.  45.  lb. 

51.  And  A^,al6o,  that  the  charitable  insti- 
tutioD  had  no  interest  in  the  matter,  and  conse- 
quently that  no  action  to  account  ^ro  socio  for  or 
against  It  would  lie.    lb . 


BAPTISM. 

L  CnTiPiCATBOP,ffMEVn)BNGEopBiRTB. 


BAR. 

I.  COMMITTtB  OF,  su  MANDAMUS. 

II.  Offekoes  Desogatort  to,  52. 

III.  Powers  of,  53. 

I 

II.  Offences  Derogatory  to. 

52.  Where  a  lawyer  caused  himself  to  be  sworn 
as  constable,  and  with  othera  acted  in  the  arrest- 
ing of  persons  whom  he  was  enga«;ed  in  prosecut- 
ing and  conducting  them  to  gaofand  ill-treated 
them,  thus  uniting  the  functions  of  aitomey  and 
constable  at  the  same  Xim^—Eeldt  eonfirming 
the  iudgment  of  the  Superior  Court,  that  this 
disclos^  no  offei^ce  deroeatory  to  the  discipline 
and  honor  of  the  bar.  (yFarrell  &  The  Council  of 
the  Bar  for  the  District  of  Quebec,  I  Q.  L.  R.  154, 
Q.  B. 1875. 

III,  Powers  of. 

3.  The  council  of  the  bar  of  this  Province,  act- 
ing and  taking  cognizance  of  complaints  a^inst 
members  of  the  profession  under  0.  S.  L.  G.  cap, 
72,  has  no  jurisdiction  totrv  a  complaint  made 
against  a  member  for  an  act  done  as  a  mere  agent. 
VeolinExo.,  7  L.  a  J.  29,  S.  G.  1862  ;  &29  &  30 
Vic.  cap.  27,  sec  10. 


BARGAIN  AND  SALE— See  CON- 
TRACTS, SALE. 


BARGES. 
I.  Privilege  OF  Vendor  of,  «ee  PRIVILEGE 

OF  VEia)OR. 


BASTARDS. 

I.  Bequests  to,  see  BEQUESTS. 

II.  Gare     OF,    see    GUARDIANSHIP    of. 
Natural  Ghildren. 

III.  Estate  OF,  *m  CREDITORS.  Rights  of. 

IV.  Gifts  to,  see  GIFTS. 


BEACHES. 

I.  Of  River   St.    Lawrence,    see    RIVER 
BEACHES,  RIPARIAN  PROPRIETORS. 


BEADLE. 
L  Op   Parish,!  see  CUSTOMS,  Force  of. 


BEES* 
L  Damage  BY,  «ee  DAMAGES. 


BENEFIT  SOCIETIES, 

I.  Membership  xv, 

64.  On  a  petition  for  a  writ  of  mandamtiR  the 
petitioner  asked  to  be  replaced  on  the  list  of 


JD&DiV.   ai.V\iii- 


d'tdaWe  election,  anlMH  it  be  allfrged  ani)  proved 
that  Rome  other  candidate  ha«  a  greater  mimber 
of  l^al  votes  polled  in  bin  favor  at  said  election. 
Cttf  V.  PoiUm,  16  L.  C.  B.  267,  8.  C  1866. 

3T.  And  in  anothercaee  held,  tliat  under  C.  S. 
Ij.  C.  cap.  66,  the  Superior  Court,  or  a  jiid^  in 
vacation,  haa  the  power  to  inquire,  on  pclitiona 
pieteniedlbr  thai  purixwe,  into  the  valiJit;  of 
the  election  of  a  bank  director,  inaHmnch  as 
an  incorpcrated   bank  muat  be  considered  ae  a 

fablic  corporatioD.  Satry  v-  Sintard,  16  L.  C.  R. 
T8,  8.  C.  1866. 

m.  ETionoi  or  Statehehtb  or. 

38>  Action  waa  hroaght  bj  a  bank  on  an  obli- 
gation for  Xl,200.  The  defendant  {beaded  lAf- 
ment,  reljing  on  a  ntatemeol  by  the  bank  m 
which  certain  creditatrere given  them — Held,oa 
ot^tioD,  that  the  statement  wouLi  be  taken  at 
evidence  against  the  bank  where  there  waa  do 
evidence  to  show  error.  MorrU  et  al.  v.  Dnwin 
e(  nc,  4  L.  C.  R.  23S,  8.  C.  ISfil ;  1228  C.  C. 

IV.  Lbttebb  of  Cbedit. 

39.  Banks  CMiiDt  revoke  letters  of  credit 
pleasure,  but  atler  notice  of  revucuion  has  been 
given  to  the  holder  he  is  not  bound  to  present  for 
acceptance  in  order  to  recover  from  the  bank. 
Atuta  V.  The  Bmk  of  Toronto,  5  B.  L.  439, 
8.  C.  1873. 

T.   LlABlLITT  OF. 


40.  For  trror  in  money  paid  out — In 
action  to  recover  920,  wliich  the  tiank  had  paid 
short  on  a  cheque — Held,  that  baiikine  institU' 
tions  are  not  liable  for  any  deRcil  in  packages  of 
silver  paid  out  bv  them,  unless  the  silver  he 
counted  and  the  ileticit  made  known  before  tbe 

?ickages  are  taken  fl-oni  the  hank.     Brown  i, 
he  a^ebec  Bank,  2  L.  C.  L.  J.  263,  C.  C.  1H66. 

41.  On    Forged  chante*. — In  an  action  to 
recover  Avm  the  bank  the  sum  of  |1,£00  drawn 

hvnraintifFnn  hiniuvniintwith  th>  hanWuhinh 


lismissed,  and  this  judgment  was  oonfirmed  in 
tppeal.*  Fefritk  tkotitpton,  %  Bev.  deUg- 
103,  Q.  B.  1838. 

VTtl.  Bio&T  OF,  TO  uTAia  mokit. 

44.  TheplaintifrhadanoterarieOOdieMUBtal 
by  the  defendants,  and  the  latter  retained  out  of 
tbe  proceeds  of  the  note  the  amount  of  another 
note  overdae  by  the  plaintiff  to  thf>  bank,  and 
which  was  duly  prol«leil— ffeW,  reveraing 
judgmenlof  court  be [ow,  that  the  baBkhada 
right  to  retain  tbe  amountof  the  note  BO  heM  by 
them,  and  (he  action  in  so  lar  wu  dismisaai 
with  costs.  La  Banque  Natianalt  k  Chu^,  15 
L.  C.  R.  4M,  Q.  B.  1865. 


BANK  STAMP. 


I.  On  Bills  and  HoT«a,  ue  BILLS  OP  EX- 
CHANOE  AND  PROMISSOBY  NOTES. 


BANE  STOCK. 

I.  DESORirrioH  or,  46. 

II.  Title  to  Shakes  or,  46. 
in.  Tkusfeb  of,  47,  48. 

I.  DlSOKlFTIOH  OF. 

46.  Where  action  wae  brought  to  art  aside  « 
sale  of  bank  stock  belon^ng  to  tbe  plaintiff,  made 
by  her  tutor  during  her  minority,  on  the  groniH 
that  the  tutor  bad  eioeeded  his  powei  a  in  celling 
il—Seld,  confirming  the  judmnentof  the  oourti 
below,  that  bank  stock  must  be  considered  to  be 
what  is  termed  in  the  French  law  «n  imateubU 
fietif.  The  Bank  of  Monlrtal  ft  Simpton  it 
Ur.,  8  L.  C.  J.  169  1 10  L.  C.  B.  236,  Q.  B.,  * 
6  L.  C.  J.  1  &  11  L.  C.  R.  377,  P-  C.  1B61. 

TT.  Title  to  SKiaca  of. 
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(k!  nT' ,"!■*"?  "*""*  "'  '•>«  '^•P''«'  stMli  of 
iiM  Bank  of  Montreal  can  transfer  or  aell  such 
«luwtb7  notarial  trftnefer  or  in  anyothwU™rul 
""r  but  iranafers  id  the  books  of  the  b»nk  must 
be  Bade  according  lo  seca.  16  &  IT  of  19  Vic. 
"meidinp  the  act  of  locorporation.    Bank  of 

'T{^o*i^T^r"°''"^-^-''''^ 

*8.  Auy  tnmsftree  bj  notarial  tnwefer,  or  any 
ottwl.wtol  mramoTthe  int.™,!  in  any  .hare  of 
anch  B^li,  may  make  ttie  declaration  in  wriiiDit 

SiifS  '.'!*f  i'"?"  P'<«'il»<l.and  thSonon 
fball  tw  entitled  to  haee  his  name  duly  retiorded 
in  toe  reniter  or  ehareliolde™  in  lieu  of  the  origin- 
MJtW     lb  the  time  the  ahare  ia  trana- 


BAlfKS  UNINOOEPOBATED. 

I.  LiaBll.ITT  OF  DiBEOTOltS,  iiSl. 

?i  ^  ^''aritahle  inatitntioo  termed  for  the 
i«iief  of  the  poor  apnoiatAl  delegatea  to  eatahliah 
ajanng.  baali.  ttere  delegataa  elaoted  a  pre 
Meot  and  direciore  who  adopted  oertain  leatila- 
S'S'SS  ■"<"«"'''•''  »•  prohibiting  any  pnillt 
totJieotEoerBo?iheinBtitotion.  Depositewere 
reoeiTed  to  be  repaid  with  interest,  and  promieeory 
T^  were  dwoonnted  opon  the  crwiit  of  in- 
dmdoala  Lpon these dieconntsapercentage was 
taken  by  the  directors,  and  aportion  ot  the  funds 
was  appropriated  to  their  own  use  for  their 
"2-.  th.l«nk»»itablish.dwas„ltin,„e" 
Sh~  *  n?<olrent,  and  a  porticu  of  the 
*btadn.  aa  special  de^aisits  was  bought  up  by 
tl»  duacior,  St  a  eom;ic.ition  in  the  pound. '^  71 
aki^i^'^JfTTP""  ^  °°^  '^  '^s  depositors 
too,.  "'J™*"  aud  ■i.eral  of  the  dlritors 
StlZi  ia^""  ",'"■  •'•I'O'it^-ffeM,  that 
nS»,^5"  "  ""  0""^  of  fraud,  the 

SK  „?i  i««"di.p  of  the  dinict;„  suk 

'  '       ^  TS^^  "*  f^'t^'ued  by  means  ot 
"»,eaildnotoperatetohi8  prejudice 

%,iS  "  "  *  '^'^ " 

»>«o,  that  th«  preeident  and 
[■b^-,-  'J»-P«tM«bip  or  Boinoor- 
>r^T**7>H>e  action  wu  nm»^ ..  K»..-i. . 


I-  CoMMiTTU  a?,  itt  MANDAMUS. 

II.  OprENoaa  Debooatort  to,  52. 

III.  PowrBB  or,  63. 

n,  OprsKCEB  Derogatort  to. 

62.  WhereaJairyercansedhimaeiriobeswora 
aa  cooatable,  and  with  other*  acted  in  i!ie  arrest- 
ing of  persona  whom  he  waa  engaged  in  prosecut- 
ing and  conducting  them  to  gaor  and  ifi-treated 
them,  thus  uniting  the  functions  of  aitomey  and 
constable  at  the  same  time-ftW,  oonflrming 
.K-  ...eir-nent  of  the  Superior  Court,  thai  this 
^s.^..^c>«a  no  ofience  derc^torv  to  the  discipline 
widhoQorofthebar.  O'Farre'llt  The  Council  of 
0   B  TfiTs"  '**^^'^'"/^*'«^'  I  Q-  LB- 154, 

m.  Powers  o?. 

3.  The  council  ofthe  bar  of  this  Prorince,  act- 
ing and  takingcognizance  of  complaints  against 
mam  hereof  the  profeagion  under  C.  8.  L.  Cicap. 
t2,  has  DO  jurisdiction  to  trv  a  complaint  made 
against  a  member  for  an  act  done  ana  mere  agent 
DecUnExp.,  T  L.  C.J.  29,  S.  C.  1862 ;  429  ft  30 
Via.  cap.  27,  dec  10. 

BAEGAIN   AND   SALE— See   CON- 
TRACTS, SALE. 

BAKGES. 
iLEGB  or  TiNDOR  OK,  tet  PRIVILEGE 


t-~i3 


a  ciRE  ... 

Natural  Chi  lore 

m.   EaTATEOF, 

IV.  Gifts  TO, « 


BEADLE. 
I.  Op    Parihh  I »«  nnSTOMS,   Force 
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BEQUEST. 


uaembers  of  a  benefit  80ciety  from  which  he  had 
been  expel  led,  and  thedefeDdants  pleaded  that  the 
petitioner  had  obtained  admission  b^  repreaenting 
that  he  was  in  good  health,  when  in  fact  he  was 
suffering  Arom  consumption,  and  that  subsequent- 
ly be  had  refused  on  several  occasions  to  submit 
to  medical  examination — Hetd,  that  the  admis- 
sion to  membership  was  null,  and  the  expuUion 
was  justified  by  the  facU.  Durantaye  &  The 
Soci6USt.  Ignace  de  Montreal,  13  L.  G.  J.  1, 
S.  C.  1869. 


BEQUEST— S«6  WILLS. 

I.  Aliment ARTi  see  ALIMENTS. 

II.  Effect  of,  see  WILLS,  Interpretation 

OF. 

III.  In  Trust,  66-59. 

IV.  PoweR|Of,  60. 

V.  To  Bastards,  61,  62. 

VI.  What  is,  see  WILLS,  Codicils. 

IIL  In  Trust. 

56.  In  an  action  to  recover  from  the  appellant 
the  sum  of  $10,000,  left  in  truBt  to  the  respondent 
by  the  testator  for  the  erection  of  a  building  in  ten 
years  from  the  date  of  his  decease,  on  property 
also  bequeathed  by  him  in  trust  for  that  purpose, 
to  be  known  as  "McGHll  College" — Held,  con 
firming  the  judgmentof  the  court  below,  that  the 
declaration  of  the  king  of  France,which  requires  a 
license  in  mortmain  in  certain  cases^is  replaced  by 
the  statute  41  Geo.  HI.  cap.  17,  so  far  as  respects 
the  Royal  Institution,  for  the  Advancement  of 
Learning,  and  that  the  bequest  therefore  of  a  sum 
of  money  in  trust  for  the  benefit  of  a  corporation 
not  in  esse  but  in  expectancy  is  not  to  be  consi- 
dered a  lapsed  legacy.  Des  Etvi^es  &  Richardson 
eial,  8.  R.  218,  K.  B.  1826 ;  869  C  C. 

66.  And  heldt  alsot  that  notwithstanding  the 
condition  tha4Buch  college  was  to  be  erected  with- 
in ten  jears  from  the  decease  of  the  testator,  such 
condition  is  accomplished  if  a  corporate  and 
political  existence  be  given  to  the  university  or 
college  by  letters  patent  obtained  from  the  Crown, 
although  a  building  applied  to  the  purpose  of  such 
university  or  college  may  not  have  been  erected 
within  such  period  of  time.    lb. 

67.  And  in  an  action  by  an  heiress  under  the 
will  of  her  father — Held,  that  be()uests  in  trust 
are  valid  in  Lower  Canada.  Freligh  &  Seymour, 
5  L.  C.  R.  492,  Q.  B.  1855 ;  869  C.  C. 

58.  And  on  an  application  to  set  aside  a  will  by 
which  the  testator  oequeathed  his  residuary  estate 
to  trustees  for  the  purpase  of  establishing  a  public 
library  and  institute — Held,  that  this  was  a  dis- 
position for  a  lawful  purpose  within  the  meaning 
of  869  C.  C.,  and  ou^ht  to  be  maintained  ;  that 
there  was  no  restriction  to  a  bequest  in  favor  of 
a  corporation  to  be  yet  formed  to  be  found  in  the 
Code,  and  also  that  the  beouest  being  made  on  an 
implied  condition,  the  fulnlment  of  which  would 
render  it  lawful,  it  was  not  illegal  as  a  gift  in 
mortmain.  Abbott  et  al.  &.  Fraser  et  aZ.,  20 
L.C.J.  197,&6R.L.  365,  P.  C.  1874;  869  C.  C. 

59.  Where  a  person  made  his  will  b^  which  he 
left  the  usufruct  of  his  property  to  his  son  and 
the  property  thereof  to  his  son's  children,  and  gave 
his  son  power  by  his  own  will  to  dispose  orand 
apportion  the  property  as  he  pleased  among  the 
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testator's  mndchildren,  and  the  son  dying  with- 
out issue  left  a  will  by  which  he  bequeathed  the 
property  to  the  children  of  one  of  his  sisters,  leav- 
ing the  other  sister  unprovided  for — Held,  that 
the  bequest  was  a  legal  and  proper  one.  Herse 
et  al  &  Dufaux  et  aU,  17  L.  C.  J.  147,  P.  €► 
1873  ;  930  &  935  C.  C. 

IV.  Power  of,  see  DONATION,  Effect  or. 

60.  Neither  the  cession  of  Canada  nor  the  id- 
troduction  of  enlarged  powers  of  beouest  in  Lower 
Canada  bv  11  Geo.  III.,  abrogated  the  declaration 
ofDecemoer,  1743,  which  requires  a  license  in 
mortmain  in  certain  cases.  Fraser  v.  Abbott  et 
at,  16  L.  C.  J.  147,  8.  0.  1871,  &  6  R.  L.  366, 
P.  C.  1874,  k  supra  art  65. 

V.  To  Bastards. 

61 .  A  bequest  by  a  testator  whodied  in  1799  to 
favor  of  adulterine  bastards  who  only  had  a  right 
to  the  bequest  in  1836  is  to  be  considered,  as  re- 
gards its  validitjr,  relatively  to  the  time  at  which 
the  right  comes  into  efiect.  King  v.  Filiairault 
&  Tunstall,  14  L.  C.  J.  197,  S.  C.  1870,  &  6 
R.  L.  358  &  20  L.  C.  J.  49,  P.  C.  1874,  k  14  Geo. 
m.  cap.  83  k  41  Geo.  III.  cap.  3  <fe  838  C.  C. 

62.  And  heldy  also,  that  the  eflfect  of  the  two 
statutes  {vide  supra)  is  to  abrogate  the  old  law 
which  prohibited  gifts  by  will  to  adulterine  * 
tards.    lb. 


BETS— See  CONTRACTS. 


BETTERMENTS— /Sf«j  IMPROVE- 
MENTS. 


BIDS. 


I.  At    AuoTioKy    see    SALE    bt    Auctiov 
CONTRACTS,  &o. 


BIDDERS. 
I.  At  Judicial  Sale,  see  SALE  Judicial. 


BILLS  OF  EXCHANGE  AND  PRO. 
MISSORY  NOTES. 

I.  Accommodation  Paper,  63-66. 

II.  Action  on. 
Against  Endorsert  66. 
Against  Widow,  67, 
By -Firm,  68. 
Nature  of,  69. 
Proof  of  protesting  70. 
When  lost,  71-76. 
When  unnegotiable,  76. 
Where  brought,  77,  78. 

ni.  Admission  of  Signature,  79. 

IV.  Agreements  Concerning,  80. 

V.  Alteration  of,  81. 
VL  As  EnDCNOB^Me  EVIDENCE. 
VII.  Attachment  of,  82. 
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Vm.  Bills  or  Exohavok. 
Aeeqfianee  of^  83-87. 
lAabaUy  ofdraweey  88. 
What  arty  89. 

IX.  Chsqvbs. 
Aecq>t€Mce  of,  90. 
Accepted  condiHonally,  91. 
Ihidorsemeni  of,  92. 
LiaHnUty  of  maker,  93. 
What  are,  94. 

X.  Clcrioal  Error  ik,  96, 

XI.  Collateral  Seouritt,  96, 97. 

XII.  CoMJiSROLiLy  98. 

Xin.  Composition  Notes,  99, 100. 

XIV.  Conditional,  101. 

XV.  Consideration  FOR. 
nUgal,  102-106. 
Immoral,  107. 
Proqfof  108,109. 
JFan/^,  110-113. 
When  fraudulent.  114. 
When  valid,  llb-ni, 

XVI.  Date  op,  118, 119. 

XVII.  Days  op  Grace,  120. 

XVIII.  Demand  op  Payment,  121,  122. 

XIX.  Description  of,  123, 

XX.  Effect  op,  124-137. 

XXI.  Endorsement  op. 
By  error,  138. 
-BymorAr,  139, 140. 
In  blank,  141-143. 
Forged,  144. 

Pour  aval,  146-160. 

XXII.  Endorser. 
Discharge  of,  161. 
iMOnlity  of,  162-166. 
Payments  ctu,  167. 
RiakU  of,  168-164. 
Suhrogaiion  of,  166. 

XXni.  Equities  Betveen  Parties  T0^<ee 
LiABaiTY  op  Third  Holder,  &o. 

XXIV.  Eyidbnob  of  Notice  of  Protest,  see 
EVIDENCE. 

XXV.  Fraud  in,  166, 167. 

XXVI.  GiTBN  BT  iNSOLYBlPr,  168-170. 
XXVn.  GlYEN  BY  minors,   171. 

XXVm.  Hou>ER  op,  172,  173. 

XXIX.  In  Casbs  op  Insolybncy,  174. 

XXX.  Intbrbst  on,  176-177. 

XXXI.  I  O  U,  178. 

Joint  Action  on,  see  ACTIONS,  Joint. 
XXXn.  Joint,  179. 

XXXIII.  Jurisdiction  in  Action  on,  180. 

XXXIV.  IjAir  iriTH  Regard  to  Damages  on, 
181. 

XXXV.  Liabiuty  on,  182-184. 

XXXVI.  Made  before  Notaries,  186,186. 
XXXVn.  Made  by  Married  Women,  187. 
XXXVin.  Made  by  Municipal  Corpora- 
tions, 188.  189. 

XXXIX.  Made  ON  Sunday,  190,191. 
XL.  NEGOTiABiLnY  OP,  192-194. 
XU.  Obtained  by  Fraud.  196. 
XLII.  Obtained  by  Threats,  196. 
XLIIL  Payment  op,  197-206. 
XLIV.  Pleading  in  Action,  on,  206-212. 
XLV.  Power  of  Municipal  Treasurer  to 
AooBPT,  see  MUNICIPAL  CORPORATIONS. 
XLVI.  Prescribed,  213. 
XLVn.  Prescription  of,  214-224. 
XLVin.  Presentation  for  Payment,  226. 
Due  Diligence,  226. 


XLIX.  Promissory  Note. 

fVhat  isy  227-236. 
L.  Proof  of  Payment,  237. 
LI.  Proof  of  Signature,  238. 
LII.  Protest  of. 

Damages  on  account  of,  see  DAMAQES. 

Uvidence  of  diligence,  239. 

Irregular,  240-243. 

Notice  of,  244-260. 

Time  of  251. 

Waiver  of,  262,  263. 

Waiver  oj  notice  of,  254. 
Lni.  Renewal  OP,  266. 
UV.  Rights  of  Holder,  266-268. 
LV.  Sale  OP,  269. 
LVI.  Signature  to,  260, 261. 

Pour  aval,  262. 

Verifcation  of,  263. 
LVII.  Signed  by. 

Attorney,  264,  266. 

Mark,  266-268. 

Married  Woman,  269-271. 

Minors,  272. 
LVm.  Stamps  on,  273-278. 
LIX.  To  Absentees,  279. 
LX.  To  Agent,  280,  281. 
LXI.  Transfer  op. 

After  Matunty,  282,  283. 

Evidence  of,  284. 
Property  in,  286-288. 
LXII.  Unendorsed,  289. 
LXIII.  Unnbootiable,  290. 
LXIV.  Value  receiyed,  291. 
LXV.  Void  ab  initio,  292,  293. 
LXVI.  Where  Made,  294. 
LXVII.  Where  Maker  Absconds^  295. 
LXVni.  Wherb  Payable,  296. 
LXIX.  With  Bane  Stamp,  297. 

I.  Accommodation  Paper, 

63.  Parties,  holdersof  accommodatioupaperr 
eYen  with  knowledge  of  the  fMt,  cm  recOYer 
thereoD.  Lyman  et  al  y.  2>ton  et  al.,  13  L.  C.  J. 
166,  S.  C.  1868. 

64.  And  the  holders  of  snch  paper  may  rank 
upon  the  estate  of  and  discharge  the  enciorsers, 
even  knowing  the  same  to  be  still  accommoda- 
tion paper,  and  afterwards  recover  from  the 
maker  of  such  paper.    lb. 

66.  But  any  moneys  received  an''  imputed 
as  payment  by  the  creditor  fkom  the  enoorser 
wiil  operate  as  a  valid  imputation  against  the 
accommodation  maker.    lb. 

n.  Action  on. 

66.  Against  Endorser, — Where  action  wa» 
brought  acainst  the  endorser  of  a  promissory 
note — Hela,  that  thev  were  entitled  to  a  dilatory 
exception  to  enable  tnem  to  call  in  the  maker  of 
the  note.  Beaulieu  v.  Demers  et  cd,,  6  R.  L.  244^ 
S.  C.  1874. 

67.  Against  Widow.—Aji  action  can  be  main- 
tained a^inst  the  widow  of  the  mnVe'*  of  a  bill 
or  promissory  note  made  payable  to  "  McD.  & 
Company,  or  order,"  and  by  them  endorsed  in 
blank  to  the  plaintiffs,  the  maker,  endc  rser  and 
plaintiff  being  all  described  as  traders.  Ander* 
son  V.  Parkr  6  L.  C.  R.  479,  S.  C.  1855. 

68.  Bv  Firm, — Where  judgment  had  been 
rendered  exparte  in  an  action  on  a  promissory 
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note,  and  the  case  was  taken  to  appeal,  on  the 
ground  thai  proof  should  haVe  been  made  by 
plaintiflb  of  the  partnership  alleged  to  exist  be- 
tween theoi}  and  also  of  the  partnership  alleged 
to  exist  between  the  defendants,  the  appeal  was 
unanimously  dismissed.  J^ley  ei  aL  &  Forres^ 
4er,  2  L.  C.  L.  J.  16,  Q.  B.  1866. 

69.  Nature  of, —  Actions  on  promissory  notes 
^ven  by  one  merchant  to  aootner  are  commer- 
cial actions,  and  as  such  liable  to  go  to  the  jury. 
Gerrard  v.  Eayes  etal.3ii.h,  458,  1830 ;  348 
C.  C.  P. 

70.  Proof  of  proie$t  in.— In  an  action  uainst 
^e  endorser  of  a  promissory  note — Held^ine  du- 

glicate  notice  of  protest  must  be  produced  and 
led,  and  that  the  certificate  of  the  notary  that 
lie  had  served  due  notice  upon  the  endorser  was 
nsufficient.  Seed  &  Courtmay  etaltS  L.  C.  B. 
-303,  S.  C.  1863. 

71.  When  lost — An  action  on  a  note  mislaid, 
payable  to  order  and  endorsed,  and  not  proved  to 
iiaye  been  either  lost  or  destroyed,  cannot  be 
inaintained.  Wdute  v.  Robinson,  2  Rev.  de 
Leg.  29,  K.  B.  1816 ;  1233,  sec.  5,  &  2316  C.  C 

72.  And  such  action  cannot  be  maintained 
-under  any  circumstances  without  indemnity  to 
the  drawer.  Beaupri  v.  Bum,  2  Rev.  de  ti^g. 
31,  E.  B.  1821 ;  1233,  sec.  5,  k  2316  G.  C. 

73.  And  in  another  case  where  the  note  was 
(payable  by  instalments,  the  first  of  which  it  was 
alleged  in  the  declaration  was  payable  in  Septem- 
ber, whereas  by  the  evidence  it  was  proved  to  be 
payable  in  December — Held^  that  tlie  variance 
was  not  material.  Carden  &  Ruiter,  9  L.  C .  J. 
.^17,  Q.  B.  k  15  L.  C.  R.  237,  1864. 

74.  And  held,  also,  that  in  any  case  such  var- 
iance was  covered  by  the  maker's  acknowledg- 
ment of  the  note  subsequent  to  bis  knowledge  of 
the  loss.    lb. 

75.  And  the  evidence  of  the  payee  himself 
after  makine  afiSdavit  of  the  loss  of  the  note  was 
le»l.    lb.  ^316  C.  C. 

76.  ITA^  tmne^o<ia6^.^The  defendant,  the 
first  endorser  of  an  unnegotiable  promissory 
note,  was  sued  by  the  holder,  the  thira  endorser, 
and  the  action  dismissed  with  costs,  whereupon 
Action  was  brought  by  his  immediate  endorsee, 
the  second  endorser,  to  which  he  pleaded  chose 
jug6e,  the  present  plaintiff  being  a  prtt  nam  for 
the  former  plain tiv^^e2(2,  that  the  endorser  of 
an  unnegotiable  bin  or  note  could  sue  his  imme- 
diate auteur,  and  the  fact  that  the  plaintiff  had 
filed  the  note  in  support  of  hia  action  was  proof 
that  be  was  the  proprietor  and  holder  for  all  the 
purposes  of  sucn  action,  and  that,  the  parties 
oeing  different,  the  former  action  could  not  be 
considered  chose  jugie,  Jones  v.  Whittu,  9  L.  C. 
R.  191,  8.  G.  1859. 

77.  Where  brouaht. — The  defendant  in  Upper 
Canada  consigned  to  the  plaintiff  in  Montreal 
2,000  barrels  of  flour,  to  be  sold,  and  in  anticipa- 
tion of  the  dale  drew  on  the  plaintiff  for  $6,000, 
5vhich  plaintiff  accepted  and  paid.  The  flour  on 
being  sold,  however,did  not  realize  so  much,  and 
the  plaintiff  brought  action  for  the  dififerenoe^— 
Heid,  that  the  cause  of  action  arose  in  Montreal. 
(yOonnork Raphael,  11  L  G.  J.  12.3,  Q.B.1867. 

78.  Action  on  promissory  notes  made  in  one 
place  and  payable  in  another  may  be  brought  in 
the  district  where  they  are  payable.  CSixion 
€t  <a:v,  McLean  ei  al.,  4  R.  L.  654,  S.  C  1873  ; 
54  C.  C.  P. 


ni.  Admissioh  or  Siovatube. 

79.  An  acceptance  on  sight  of  a  bill  of  ex- 
change admits  tha<f  signature  of  the  drawer. 
McSSnzie  v.  Fraser,  2  Rev.  de  Ug.  30,  K.  B- 
1825,  &  Jones  k  Goudie,  lb. 

IV.  AOREBMSHTS  GoNOBBNiirO. 

80.  An  agreement  to  release  the  maker  of  a 
negotiable  promissory  note  after  signing,  and  be- 
fore maturity,  may  be  proved  by  parol  evidence. 
Gole  V.  Chekburn,  8  L.  C.  J.  341,  &  G.  1864. 

V.  Altsratiov  of. 

81 .  If  an  indorser  sign  his  name  on  the  btek  of 
a  note  having  space  to  the  left  of  the  amount  buS- 
ficient  to  permit  of  alteration  by  the  maker,  and 
the  makerafterwards  increase  l^e  amount  of  the 
note  by  filling  in  the  blank  space  with  an  addi- 
tional word  and  figure,  and  then  passes  the  note 
in  iU  altered  state  to  a  bondfids  holder  for  value, 
and  if  the  said  note,  so  altered,  appear  oq  its 
face  to  be  genuine,  the  endorser  is  liable  to  p^ 
the  fall  amount  of  the  note  to  such  bond  fide 
holder  for  value.  Dorwin  ei  al.  k  7%>mpson, 
13  L.  G.  J.  262,  Q.  B.  1869. 

Vn.  Attaohmivt  op. 

82.  The  amount  of  a  note  payable  to  order 
cannot  be  attached  in  the  hands  of  the  drawer 
as  tiers  saisie,  Tharl  v.  Hoyt  k  Trust,  3  Bav. 
de  L6g.  305,  K.  B.  1813. 

Vm.  Bills  of  ExoHAiriOB. 

83.  Acceptance  o/.— An  omission  to  give  no- 
lice  of  the  non-acceptance  of  a  bill  of  exchange 
is  not  cured  by  notice  of  non-acceptance  i^^ 
with  notice  of  non-payment.  Jones  et  al.  v.  Tfti- 
son,  2  Rev.  de  L6g.  28,  K.  B.  1813 ;  2302  C^  C. 

84.  An  acceptance  on  sight  on  a  bill  of  ex- 
change admits  t?ie  Signature  of  the  drawer. 
Jones  y.  <?oud<f,  2  Rev.  de  L6g.  334,  K.  B.  1820. 

85.  A  parole  acceptance  is  good.*    lb. 

86.  A  verbal  aoceptance  of  an  inland  bill  of 
exchange  is  good*,  and  binds  the  acceptor.*  La- 
gueuz  V.  Everetttf  1  Rev.  de  L6g.510,  K.  B.  1817. 

87.  In  an  action  upon  accefSance  of  an  order 
to  pay  money,  made  in  writing,  the  order  must 
be  produced  m  evidence.  Esson  v.  SoeretU,  2 
Rev.  de  Ug.  334,  K.  B.  1820;  99  G,  G.  P. 

88.  Liability  of  drawee— When  a  bank  <fi8* 
counts  for  A  a  draft  by  him  on  B,  and  accepts  a 
cheque  for  the  proceeds,  and  delivers  it  to  A  for 
transmission  to  B  to  enable  B  therewith  to  retire 
a  draft  for  a  similar  amount  drawn  by  A  and  ac- 
cepted by  B,  for  accommodation,  and  about  to  ftul 
due  at  the  branch  of  the  bank  where  B  resides. 
on  the  faith  of  A's  representations,  assurance  and 
undertaking  (without  authority,  however,  from 
B)  that  B  will  accept  the  new  draft,  and  B  re- 
ceives the  cheque,  and  before  using  it  has  know- 
ledge of  the  transaction  as  between  A  and  the 
bank— JSfeW,  that  B  could  not  legally  use  the 
cheque  to  retire  the  old  draft  without  accepting 
the  new  one.  Trance  ei  al.  k  The  Bank  of  Bn- 
Hsh  North  America,  12  L.  G.  J.  325,  8.  C.  18«8, 

*  Orerraldd  by  S9M  C.  C— iD^ 
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ik  15  L.  C.  J.  169,  (i.B.,&l1L.C.  J.  IBS,  P.  C. 
IWl. 

89.  What  ore.— Where  an  officer  of  the  Gov- 
enmeDt  ca^e  to  the  plaintiff  ao  open  fetter, 
deeiring  tne  oomxniaeary  fleaeral  to  pay  bim  a 
ctftaip  Bum  of  moqey  due  by  the  department  to 
plaintiff,  and  the  letter  being  presented,  payment 
was  refused,  upon  which  it  wae  reeularly  {mto- 
testedi  and  action  brought  against  we  writer  of 
th^  lettei^-fTeM,  that  it  could  not  be  considered 
a  bill  of  exchange  as  there  was  no  exchange  of 
money  for  money  or  value  receiTed,  and  that  no 
action  would  lie  thereon.  McLean  ▼.  J?Mff,  3 
Kev.de  Ug.  434,  EL  B.  1816 ;  2279  A  2280  C.  C. 

IX.  Cbbqttes. 

90.  Aceepianeeof, — Where  oh«q|uea  drawn  on 
the  Bank  of  Montreal  by  the  agent  of  the  City 
Bank  had  been  aooeptea  by  the  manager  of  the 
former,  who  receivra  the  Ainds  of  the  latter  in 
return — Htldy  that  the  Bank  of  Montreal  was 
resfxmsiUe  for  the  acceptance  of  its  mana^jer  by 
his  initials,  especially  as  it  had  adopted  his  ac- 
ceptance by  accepting  the  ftinds  of  the  City  Bank 
in  consideration  therefor.  LaBammteNaiionak 
T.  The  dtv  Bank  &  The  Bank  of  Montreal,  17 
L.  C.  J.  197,  8.  C.  R.  1873 ;  1727  &  2361  C.  €• 

91.  Aceq>t4deandUionally,^^Whett  a  cheque 
on  the  defendants,  a  building  society,  was  eiyeD 
to  theplaintiiffor  the  payment  of  certain  doors 
and  windows,  and  the  plaintiff,  before  accepting 
the  cheque  in  payment,  had  gone  to  the  defend- 
ants'  offio^aDa  l>een  told  that  there  was  money 
still  due  to  the  maker  #f  the  cheque,  and  would 
be  paid  if  the  house.for  the  construction  of  which 
the  maker  of  the  cheque  had  the  contract,  were 
bailt,  and  defendants  afterwards  paid  to  the 
maker  of  the  cheque  all  that  was  due  him  and  re- 
fused to  pay  the  plaintiff,  and  plaintiff  brought 
action ;  the  action  was  dismissea  on  demurrer  on 
the  ground  that  the  obligation  to  pay  the  cheque 
was  conditional,  and  the  fulfilment  of  the  condi- 
tion had  not  been  allied.  Dafrtsnev.  The  Jcu:- 
wee  Cartier  Btsildmg  Society,  6  R.  L.  235,  8.  C 
1873. 

92.  EndcrsemetUof. — Cheques  are  suscepti- 
ble of  endorsement  poor  ooai  like  a  promissory 
note.    Pratt  etalv.  McDougall  et  al,  12  L.  C . 
J.  243,  8.  C.  1868  ;  2349  C  G. 

93.  UabiUty  of  tndker.^The  maker  of  a 
cheque  is  responsible  on  it  until  it  is  prescribed, 
and  is  not  entitled  to  notice  or  other  privileees, 
not  even  of  presentation,  unless  it  be  snown  that 
from  want  of  such  diligence  he  had  safiered  dam- 
age, as  from  the  bank  bn  which  it  is  drawn  hav- 
ing fuled  in  the  interim.  Pratt  y,  McDougall  et 
al,  12  L.  C.  J.  243,  8.  C.  1868  ;  2362  C  C. 

94.  What  are. — Where  the  defendant  wrote  to 
the  plainti A  as  follows : — *'  Gentlemen,  Please 
'*  pay  to  the  bearer  $860,  and  I  will  see  you 
"  later  " — Held,  that  the  presumption  was  that 
the  defendant  intended  to  oorrow  the  amount  of 
$860,  and  not  that  he  was  drawing  on  money 
deposited  with  the  plain tifis  as  his  agents  or 
bankers.  Nichols  et  al  t.  Evan,  2  R.  L.  Ill, 
S.  C.  R.  1868 ;  2349  C.  G. 

X.  Glseical  Error  ik, 

95.  Where  the  word  "  month  **  after  the  word 
"  three"  had  been  omitted  in  the  drawing  of  the 
note,  and  the  holder  had  caused  it  to  be  inserted 
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— Held,  good,  and  the  endorser  was  responsible. 
Xotn^  ▼.  Clarke,  3  R.  L.  460,  8.  G.  1871. 

XI.  Collateral  Seouritt. 

96.  Bills  and  notes  held  as  collateral  security- 
will  found  a  writ  of  attachment  in  insolvent 
against  the  maker.  Huichins  et  al.  v.  Cohen  a^ 
Cohen,  14  L.  C.  J.  86,  S.  G.  1869. 

97.  And  where  a  creditor  accepts  as  collateral 
security  bills  or  bone  of  third  nerties,  and  after- 
wards renounces  them  anddiscnarges  the  maker*. 
he  cannot  sue  his  principal  debtor  without  giv- 
ing credit  to  the  extent  of  the  amount  he  has  so* 
renounced.    Lortie  y.  Btnoit  et  al., 4  R.  U  666.. 
G.  G.  1873. 

Xn.  GOMMERCIAL. 

98.  A  tayemkeeper  is  a  trader  and  dealer,  an<l 
his  note  to  a  merchant,  payable  to  his  order,, 
may  be  transferred  bv  a  blauK  endorsement  as  a. 
commercial  note.  Paitereon  y.  Welsh,  2  Rev., 
de  Leg.  30,  K.  B.  1819 ;  &  McBoberU  v.  Seott^ 
2  Rev.  de  L^.  31,  K.  B.  1821 ;  2186  etseq.Se. 
2346  G.  G.  ^ 

Xni.  GoMPOsiriov  NoTSS* 

99.  In  an  action  for  the  amount  of  a  note  girei» 
in  excess  of  a  composition*  the  defendant  pleaded 
by  peremptory  exception  that  the  note  was  givei> 
before  the  composition  notes,  and  was  post  dated 
by  plaintiff,  and  that  if  it  were  paid  the  plaintiff" 
would  receive  more  than  the  other  creditors-*- 
Held,  confirming  court  beIow^th«it  this  plea  was 
no  answer  to  the  action.  Martin  et  al,  &  Mac^ 
farlane,  1  L.  C.  L.  J.  56,  Q.  B.  1866. 

100.  Action  was  brought  againe^  the  maker 
and  endorser  of  a  composition  note,  the  maker- 
being;  insolvent,  and  the  plea  was  that  the  insol- 
vent nad  applied  for  a  confirmation  of  his  dis- 
charge, ana  being  refused,  and  an  appeal  was  now- 
pending  from  the  judgment,  durins  which  time 
and  for  ten  days  after  no  action  could  be  brought 
on  the  the  note  in  question  under  32  &  33  Vic^ 
cap.  16,  sec.  96 — Held,  that  where  payment  of 
a  sum  of  money  was  postponed  by  statute  pend- 
ing legal  proceedings,  the  institution  of  an  action 
to  recover  payment  before  the  termination  or 
such  proceedings  was  premature.  Tuile  et  aL 
v.  Munro  et  al,  20  L.  G.  J.  55,  8.  G.  1876. 

XIV.  GOKDITIOKAL. 

101.  An  action  upon  a  note  for  i£20  ^ven  to  a 
seaman  for  wases  ''for  the  run,"  payable  on  the 
arrival  of  the  snip  in  Ensland,  cannot  be  main- 
tained if  it  appeu*  that  the  ship  was  lost  on  its 
voyage  home.  Wood  v.  Higginbotham,  2  Rev* 
de  Leg.  28,  E.  B.  1813 ;  2344  G.  G. 

XV.  GONSIBERATIOK  FOR. 

102.  Illegal — Where  action  was  brousht  on  a 
note  for  $26,  deposited  to  abide  the  resiut  of  ap 
election  on  which  it  was  a  wager,  and  which  was 
decided  against  the  maker,  who,  on  action 
brought,  pleaded  that  he  had  received  no  con- 
sideration, and  that  it  was  made  on  a  wager 
touchine  the  result  of  an  election  then  pendins^ 
at  which  both  the  parties  were  voters^-ife^. 
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that,  ae  the  teodenoy  of  such  a  ^ager  was  to  in- 
^uenoe  the  result  of  the  election,  that  it  was 
opposed  to  both  law  and  morals,  and  was,  conse- 
quently, null  and  void.  Dufresnew  Guevremont, 
6  L.  C.  J.  278,  C.  C.  1869  j  990  A  1927  C.  C. 

103.  A  promissory  note  given  for  a  gambling 
debt  is  null, although  transferred  to  a  third  party 
in  good  faith  before  maturity.  Biroleau  v. 
jyerouin,  7  L.  C.  J.  128,  8.  C.  1863. 

104.  A  note  of  a  third  party  given  by  an  insol- 
vent to  a  creditor,in  order  to  ootain  his  consent  to 
the  discharge  of  the  insolvent,  is  null  and  void. 
Provost  tt  oL  V.  Pickle,  14  L.  C.  J.  220,  S.  C.  k 
17  L.  C.  J.  314,  Q.  B.,  &  DoyU  k  Privost,  17 
L.  C.  J.  307,  Q.  B.  1870 ;  Ins.  Act  1875,  sec  66. 

105.  Action  was  taken  on  a  promissory  note 
which  the  defendant,  as  a  candidate  at  an  elec- 
tion, had  t^cn  induced  to  sign  for  the  purpose  of 
raising  money  to  carry  on  the  contest,  and  it  was 
proved  that  the  proceeds  thereof  were  applied  to 
-fcribing  the  electors— ITeW,  reversing  court 
-below,  that  the  action  must  be  dismissed,  but 
-without  ccBtfi  to  either  party-  Ougy  v.  Larkin, 
8L.  C.  R.  H,Q.B.  1857. 

106.  And  /leld,  in  a  later  case,  that  a  promis- 
sory note  givcu  for  even  the  legal  expenses  of  an 
election  in  void  under  the  Corrupt  Practices 
Prevention  Act  of  1860.  Willet  k  DeGrosboiSy 
17  L.  C.  J.  293,  S.  C.  1873 ;  Q.  38  Vic.  cap.  7, 
sees.  249  k  250. 

107.  Immoral,— The  holder  of  a  promissory 
note  in  good  faith  which  has  been  transferred  to 
liim  before  maturity  for  value  received  may 
recover  the  amount,  even  where  the  note  has 
been  given  for  an  immoral  consideration. 
Borais  v.  Chalifoux,  6  R.  L.  325,  C.  C.  1875. 

108.  Proof  of. — ^In  an  action  on  a  promissory 
DOte  the  bolder  need  not  prove  that  value  was 
given.  LaRocqueetaL  k  The  Franklin  County 
Bank,  8  L.  C.  R.  328,  Q.  B.  1858. 

109.  On  an  action  on  a  note  the  defendant  con- 
tended that  it  was  an  accommodation  note,  and 
he  had  received  no  consideration  therefor — Held, 
that  the  plainiffs  were  bound  to  make  proof  of 
the  value  received  thereon.  Converse  et  ah  v. 
Brouxn,  10  L.  C.  J.  196,  S.  G.  18(^5 ;  arts.  63  et 
seq.  supra- 

110.  Want  of. — In  an  action  on  a  promissory 
note  given  by  the  defendant  on  consideration  of 

ghe  promise  of  the  plaintiff  to  discharge  a  mort- 
eage,  which  he  claimed,  as  attorney  of  the  repre- 
oentative  of  his  father,  to  have  on  the  property 
ff  defendant,  and  defendant  proved  that  the  title 
rom  which  the  plaintiff's  father  derived  the 
hypothec  was  null  and  void,  and  in  fact  the 
-plaintiff  never  offered  nor  had  the  power  to  dis- 
charge any  such  hypothec,  or  indeed  possessed 
any  such  hypothec— l?e^,  that  there  was  no 
consideration,  and  the  plaintiff  could  not  recov- 
er. Phillips  k  Sanborn,  6  L.  G.  J.  252  k  12 
L.  C.  R.  408,  Q.  B.  1862. 

111.  Action  was  brought  on  a  certain  obligation 
or  acknowledgment  of  mdebtedness  in  the  nature 
of  a  jpromissory  note  of  the  amount  of  X53  66. — 
Heli  that  want  of  consideration  might  be  infer- 
red Arom  the  fact  that  the  books  and  accounts 
fihomed  a  balance  in  his  favor,  at  the  time  of  the 
passing  of  the  said  obligation,  of  £34 18s,9d.  only, 
«nd.  as  he  had  not  proved  that  he  had  sold  other 
ffooos  to  the  debtor,  to  oompkte  the  amount  of 
Vie  obligation,  he  was,  in  consequence,  held  to 
tdiBcharge  the  debtor  from  the  obligation  who. 


had  paid  up  to  the  amount  proved  to  be  due.  La- 
londe  V.  Rolland,  10  L.  G.  J.  321,  S.G.  1864. 

112.  The  defendant  had  placed  his  name  on  a 
note  which  had  been  sent  him  along  with  others 
for  the  purchase  of  stock,  &c.,  and  it  passed 
through  several  hands  without  consideration 
being  given  for  it,  and  the  last  one  sued  the 
defendant  as  endorser  j?ar  aval — Held,  that  the 
action  must  be  dismissed  for  want  of  considera- 
tion in  the  auteur  of  the  holder  ami  the  receipt 
of  it  by  the  holder  subject  to  all  objections. 
Perrv  v,  Rodden,  5  R.  L.  477,  S.  G.  1873. 

113.  In  Aug;ust,  1872,  the  defendant  gave  his 
note  to  the  plaintiff,  his  landlord,  for  the  rent  of 

E remises  in  Quebec  from  May,  1872,  to  May,  '73. 
during  the  course  of  the  year  the  corporation 
made  excavations  and  lowered  the  level  of  the 
street  in  front  of  the  premises,  so  that  a  per8<m  to 
whom  the  defendant  had  sublet  was  unable  to  do 
any  further  business  there  and  became  insolvent 
The  plaintiff  sued  the  corporation  in  damages, 
and  on  the  note  of  the  defendant  coming  due  po- 
tested  it  for  non-payment  and  brought  his  action. 
The  defendant  set  up*  want  of  consideration,  the 
place  having  been  diminished  in  value  by  the  acts 
of  the  corporation  since  the  note  was  made,  and 
the  plaintiff  having  sued  the  corporation  in  dama- 
^ep,  which  suit  was  still  undetermined,  he  would, 
if  he  recovered,  be  paid  twice — Held,  that  as  the 
defendant  had  remained  in  possession  up  to  the 
termination  of  the  lease,  and  had  not  asked  for 
the  reeiliation,  that  the  consideration  must  be 
held  to  be  good,  and  judgment  vi^nt  for  plaintiC 
MoU  y.HoUiicellet  al.,  1  Q.L.R.  64, S.G.R.  1875. 

114.  WhenfrauduUni. — A  note  given  by  an 
insolvent  to  one  of  his  creditors,  for  the  purpose 
of  obtaining  his  signature  to  a  deed  of  composi- 
tion, is  ffiven  for  a  fraudulent  consideration,  and 
cannot  be  made  a  ground  of  action  against  the 
insolvent  Sinclair  v.  Henderson  et  al,  V 
L.  C.  J.  306,  Q.  B.  &  1  L.  G. L.  J.  54,  1866  ;  Ins. 
Act  1875,  sec.  66,  k  art  99  supra. 

115.  TTA^n  oa2u2.— The  plaintiff  sold  and  de. 
livered  a  quantity  of  pine  lo^  to  the  defendant, 
which  were  paid  for  partly  in  cash,  and  for  the 
balance  the  defendant  gave  the  promissory  note 
sought  to  be  recovered  on,  which  stated,  however, 
that  the  value  received  was  contingent  on  no 
claim  being  made  for  the  logs.  The  logs  were 
afterwards  revendicated  by  the  British  American 
Land  Go-  as  having  been  cut  upon  their  Land,  to 
whom  the  defendant  gave  his  note  for  stumpage 
for  a  larger  sum  than  that  for  which  the  note 
was  given  to  plaintiffs.  On  an  action  by  the 
plaintiffs — Hela,  confirming  judgment  of  court 
oelow,  that  a  plea  of  no  consideration  and  com- 
pensation formed  a  good  defence,  although  the 
note  so  given  to  the  company  had  not  been  paid, 
nor  the  plaintiff^  notified  of  its  being  given,  nor 
called  in  as  garants  in  the  action  in  revendica- 
tion,  which  had  been  dismissed  for  want  of  form 
a  year  after  the  seizure.  Gamsbv  et  al.  k  Chap- 
man, 13  L.  G.  R.  239,  Q.  B.  1862. 

1 16.  A  promissory  note  was  given  as  an  indem- 
nity to  a  party  assuming  a  liability  for  a  third 
person — Held,  that  the  person  holding  the  note 
could  sue  on  it  as  soon  as  troubled,  and  before 

?kying  the  debt  for  which  he  had  become  liable. 
erry  v.  Milne,  5  L.  G.  J.  121,  S.  G.  1861. 

117.  Action  was  brought  by  the  trauBfereee  of 
certain  promissorjr  notes  given  to  an  insurance 
company  for  premiums  since  earned  to  reoover 


157    BILLS  OF  EXCHANGE,  &o. 

the  amount  of  Buch  notes — Held,  on  the  plea  of 
the  defendant,  that  the  premium  of  inauranoe  for 
whieh  they  were  ^ven  constituted  a  good  con- 
fiideration,  and  their  being  eiven  to  plaintiffs  in 
exchange  for  other  negotiable  paper  constituted 
the  plaintiff^  holders  for  value  of  the  notes  in 
queetion.  Wood  ei  al.  v.  Shaw,  3  L.  G.  J-  169| 
A.  C.  1858. 

XVI.  Date  of. 

1 18.  The  date  of  a  promissory  note  is  proof  that 
the  note  was  made  on  such  date,  and  in  the  case 
in  question — Held,  that  the  party  could  not  prove 
thi^  the  note  had  been  maae  on  a  day  posterior 
to  its  date,  and  that  in  consequence  it  fell  within 
the  operation  of  a  subsequent  deed  of  compromise 
between  the  respondents  and  their  creditors, 
AmoDg  them  was  Uie  appellant.  Evans  &  Cross 
€t  oZ.,  15  L.  C.  B.  86,  S.  G.  &  S.  G.  R.  <&  16  L. 
C.  B.  469  &  2  L.  G.  L.  J.  79,  Q.  B.  1866. 

119.  The  holder  of  a  promissorv  note  does  not 
require  to  prove  that  it  was  actually  made  on  the 
date  it  bears,  as  the  date  bakes  proof  of  itself. 
BtUehins  et  oL  y.  Cohen  &  Cohen,  14  L.  G.  J. 
^,  S.  G.  1869. 

XYII.  Days  or  Grace. 

120.  On  aimeal  ttom  a  judgment  on  a  bill  of  ez- 
^hanee,  conoemning  the  appellants  as  endorsers 
as  well  as  the  makers  who  did  not  appeal — Held, 
reversing  the  judgment  of  the  court  below,  that 
by  the  usage  in  Ganada,  and  in  tiie  absence  of  any 
legal  enactment,  all  bills  of  exchange  are  allowed 
three  days  of  erace  after  becoming  due,  and^  in 
order  to  hold  the  endorsers  demand  of  payment 


is  made  payable  at  the  residence  of  the  holder 


himself.    Knqpp  &  The  Bank  of  Montreal,  I 
L.  G.  R.  253,  Q.  B.  1850 ;  2306  &  2319  G.  G. 

XVIH.  Dbmakd  op  PATMSirr. 

121.  In  an  action  on  a  promissory  note,  to 
^hich  the  plea  of  want  of  demand  of  payment 
-was  nned— i7<sM,  reversins  the  judgment  of  two 
courta  below,  that  such  plea  is  of  no  avail  un- 
less the  defendant  allege  and  prove  that  at  the 
time  he  was  ready  with  fUnds  to  pay  the  note  if 
<lemand  had  been  made.  Mount  &  Dunn  d« 
.qual.,4  L.  G.  B.  348,  Q.  B.  1854 ;  2306  G.  G. 

122.  And  in  another  case — Held,  that  as 
.lagainst  the  maker  no  demand  was  necessarj^  even 
•waere  the  note  was  made  payable  at  a  particular 
place,  and  that  partial  payment  is  a  waiver  of  all 
objections  as  to  a  want  of  demand.  Bice  v. 
Bowker  et  al.,  3  L.  G.  B.  305,  S.  G.  1853. 

XIX.   DsSCBtPTIOK  op. 

123.  lo  a  case  of  capias^ JSisM^  that  it  was 
unneeessary,  in  describmg  a  promissory  note  as 

'4he  cause  of  debt,  to  state  where  the  same  was 
Aiade.     Berry  v.  Mt^f,  13  L.  G.  B.  1,  S.  G.  1859. 

XX.  Bppbot  op,  see  Bevewal, 

124.  If  a  bill  be  taken  for  floods  sold  without 
sa  term  for  payment^  and  the  bill  be  dishonored, 
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the  purchaser  may  be  immediately  sued  on  his 
ori^mal  contract  without  regard  to  the  time 
which  the  bill  has  to  run.  Preston  v.  Johnston, 
2  Rev.  de  Leg.  28,  K.  B.  1813. 

125.  A  promissory  note  given  in  payment  of 
rent  does  not  operate  as  a  novation.  Jones  v. 
Lemesurier  et  al,  2  Bev.  de  Leg.  317,  K.  B. 
1840. 

126.  A  promiseory  note  is  not  a  novation  of  a 
claim  for  goods  sola  and  delivered,  and  will  not 
extinguish  the  debt  Unless  paid.  Beaudoin  v. 
Dalmasse,  7  L.  G.  B.  47,  S.  (f.  1857. 

127.  To  constitute  novation  there  must  be 
some  difference  between  the  new  and  the  old  con- 
tract, and  therefore  one  promissory  note  will  not 
operate  as  a  novation  of  a  note  previously  given. 
Brown  v.  Maillouz  et  al.,  9  L.  C.  B.  252,  S.  G. 
1859. 

128.  The  acceptanceof  a  promissory  note  as  a 
renewal  of  one  previously  made  does  not  operate 
a  novation  of  the  debt  unless  there  be  an  express 
intention  to  effect  such  novation.  Noad  et  al, 
V.  Bouchard,  10  L.  G.  B.  476,  S.  G.  1860. 

129.  Action  arising  out  of  the  claim  of  the 
respondent,  as. unpaid  vendor,  to  receive  by  privi- 
lege a  certain  amount  out  of  the  proceeds  of  the 
sale  of  a  floating  dock  belonging  to  defendant, 
which  had  been  sold  to  him  bv  the  respondent, 
and  for  which  the  respondent  had  accepted  two 
notes  signed  by  the  appellants  and  two  signed  by 
the  defendant,  the  vendee.  The  appellants 
opposed  the  claim  on  the  ground  that  these  notes 
operated  as  a  novation  and  settlement  of  the 
claim  of  the  vendor,  and  the  floatine  dock  being 
pledged  by  the  purchaser  to  them  for  advances, 
the  privilege  of  the  respondent  as  unpaid  vendor 
was  extinguished.  The  notes  having  been  dis- 
honored at  maturity— '^6^,  that  they  ejected 
no  novation  of  the  debt,  especially  as  such  nova- 
tion was  not  expressed  at  tne  time  the  respondent 
received  them,  and  that  the  words  dont  quittance 
in  the  deed  of  sale  could  not  be  held  to  express  an 
intention  to  novate.  Noad  et  al.  v.  Lampson* 
UL.  G.  B.  29,  Q.  B.  1860. 

130.  In  an  action  on  an  obligation  the  defen- 
dant pleaded  that  he  had  given  the  plaintiff  two 
promissory  notes  for  <£60  each  in  oeduction  of 
the  amount  due,  and  had  paid  them  and  also 
another  note  for  £60  which  was  Ftill  in  plaintiff's 
hands.  The  plaintiff  answered  that  the  amount 
of  the  first  notes  had  been  received,  and  that  the 
two  last  notes  were  given  on  an  agreement  thjac 
the  defendant  should  pay  twelve  percent,  interest 
on  the  obligation — Held,  that  the  amount  of  the 
second  note  must  be  deducted  from  the  amount 
of  the  principal  and  interest  at  six  per  cent.,  and 
that  the  third  note  did  not  operate  as  a  novation, 
and  must  be  given  back  to  defendant.  Beaudry 
V.  Froulx,  10  L.  G.  R.  236,  S.  G.  1860. 

131.  Where  the  plaintiff  sold  ^oods  lo  the 
defendant,  taking  the  note  of  a  third  party  in 
settlement  thereof,  and  the  note  prov^  to  be 
worthless — Held,  that  the  taking  ot  the  note  did 
not  constitute  a  novation  of  the  claim  so  as  to 
deprive  the  plaintiff  of  his  remedy  against  the 
person  who  actually  received  the  g(x>ds.  Mc- 
Garvey  v.  Auger,  7  L.  G.  J.  339,  G.  C.  1862  j 
1169  C.  C.      • 

132.  Where  the  agent  of  a  railway  company 
gave  his  own  individual  notes  to  an  insurance 
company  for  premiums  of  marine  insurance,  and 
took  the  policy  of  insurance  in  his  own  name. 
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and  ftflerwardfl  gave  tbe  notes  of  the  firm  for  the 
same  dehp^Heut,  that  the  railway  coropaDy  was 
nevertheMs  liable  id  a  direct  action  for  the 
amount  of  the  preminms,  and  that  on  an  inter- 
vention by  the  firm  the  renewal  notes  filed  in 
the  cause  will  be  declared  inoperative  as  against 
the  intervening  parties,  and  be  ordered  to  be  de- 
livered up  to  them.  The  Montreal  Fire  Insur- 
ance Oomparw  &  The  Stanstead,  Sheford  & 
Cffuanbly  Matrway  Company  &  Wood  et  al.,  13 
L.  C.  R.  233,  S.  C.  1863. 

133.  The  acceptance  of  a  promissory  note  by  a 
er«ditor  from  a  debtor  does  not  effect  a  novation 
of  the  debt,  and  the  creditor  can  always  bring  his 
action  on  the  original  account  Datylva  etjil 
&  JOufour,  16  L.  C.  R.  294,  C.  C.  1866. 

134.  A  settlement  of  accounts  between  the 
creditor  and  the  principal  debtor,  and  the  taking 
by  the  creditor  of  a  note  payable  on  demand  for 
the  bulance  due  by  the  debtor,  does  not  operate  a 
novation  of  the  claim  so  as  lo  discharge  the 
surety  to  the  principal  obligation.  Rogers  et  ah 
v.  Morris  et  al,  13  L.  C.  J.  20,  S.  C.  1869  ,  1169 
A  1179  C.  C. 

186.  The  giving  of  a  promissory  note  foj  a 
debt  is  hot  a  novation  ofUiatdebt  Richard  y. 
B&isveri,  3  R.  L.  7,  C.  C,  &  Mercier  v.  Bousguet 
et  vir.,  6  R.  L.  352,  S.  0. 1871  j  1169  C.  C 

136.  A  company  was  incorporated  under  13  & 
14  Vic.  cap.  28,  between  the 22nd  February,  1864, 
and  the  24th  February,  1865— ^«W,  that  pro- 
missory notes  eranted  br  the  company  during 
thai'period,  andrene^ed  by  the  notes  of  the  com- 

gkny  after  the  completion  of  the  incorporation, 
e  old  notes  being  given  up,  were,  together  with 
the  original  debt  for  the  goods,  novated  and  paid. 
Brewster  et  aL  v.  Chapman  et  al-,  19  L.^C  J. 
301,  Q.  B.  1873. 

137,  Where  a  creditor  accepted  promissory 
notes  as  a  settlemei  t  of  the  amount  of  a  2^dg- 
m^ni—Held^  that  that  was  not  a  novation  of  the 
claim,  but  the  creditor  would  be  obliged  to  return 
the  notes  before  he  could  proceed  to  execute  the 
judgment.  Dawson  v.  Desfosses,  6  R  L.  334, 
Q.B.  1874;  1169  C.  C. 

XXL   EVDOilSfiMEVT  OF. 


138.  By  error.— In  an  action  wainst  the  en- 
dorser of  a  promissory  note— jBTeW,  that  a  pwty 
who  endorses  a  note  is  liable  although  he  intended 
to  do  so  at  the  time  as  the  attorney  of  another, 
the  error  not  being  pleaded,  and  that  in  the  i)re- 
sent  case  the  sole  proof  of  the  endorsement  being 
the  defendant's  answers,  the  plaintiff  was  entitled 
to  have  them  divided  so  that  the  part  in  which 
he  sought  to  explain  the  character  in  which  he 
signed  or  endorsed  such  note  might  be  rejected 
as  not  having  been  pleaded.  Seymour  et  oZ.  v. 
Wnght  et  at,  3  L.  C.  R.  464,  S.  C  1852. 

13'9.  By  mark.— A  promissory  note  to  order 
cannot  be  transferred  by  an  endorsement  made 
by  the  mark  of  the  endorser,  although  so  made 
in  presence  of  two  witnesses.  Lagueux  v.  Ca- 
sault,  2  Rev.  de  L6g.  28,  K.  B.  1813. 

140,  The  endorsement  by  mark  in  presence  of 
two  witnesses  of  a  promissory  note  gives  a  right 
of  action  to  the  holder  against  tbe  maker  and 
endorser.  Noad  v.  ChatSxuoert  et  al,  1  Rev.  de 
L§g.  229.  Q.  B.  1846. 

141.  In  blank.—ln  order  to  vitiate  the  pay- 
ment by  the  maker  of  a  promissory  note  endorsed 


in  blank  bad  faith  mast  be  shown,  as  the  maJc«i" 
is  only  bound  to  assure  himself  of  the  gsmiiii^ 
ness  of  the  signature,  and  is  not  bound  to  mak^ 
any  inquiry.  Ferrie  &  The  Wardens  o/  ike 
House  oS  Industry,  1  Rev.  de  L6g.  27,  Q.  B. 
1846. 

142.  Endorsement  in  blank  can  only  be  Talid*-^ 
ly  made  by  bankers,  brokers  and  merchanta. 
TJu  Bank  of  Montreal  v.  Langlais,  3  Rev.  de- 
Ug.  88,  E.  B.  1847 ;  2286  C  C. 

143.  in  an  action  to  recover  $60,  amouat  of  » 
note  or  oblieation  passed  befbre  notaries— iSGMr 
that  it  coula  not  be  transferred  by  endorsement 
in  blank  though  it  might  be  by  an  endonennsiit 
in  full.  Brunei  v.  LcSonde  et  ol.,  16  L.  C.  B. 
347,  C.C.  1866, 

f44.  Forged,-^ln  an  action  on  a  promlmosty 
note— £eM,  confirmiag  court  below,  thai  Ike- 
holder  whose  title  theieto  was  derived  fh»i  ai» 
endorsement  which  proved  to  be  ft  fofgetr. 
although  he  be  acting  m  entire  good  Ikith,  ctmia 
not  recover  the  amount  of  the  aote  from  any  of 
the  previous  endorsers.  Larue  &  BeanUarmf  2r 
L.  C.  L.  J.  113,  Q.  B.  1866. 

146.  Pour  avaL — A  note  payable  to  the  order 
ofthe  plaintifb  was  endorsra  first  by  L.  L.  ^ 
P.  Q,  L,  and  undemeaih  these  oatnes  by  tbe 
p\BAni\ff^Heldt  confirming  court  below,  thai 
L.  L.  St  p.  Q.  L.  endorsed  as  avals  and  security 
for  the  inaker.  I/otour  etalSc  OasMUr  et  a2., 
2  L.  C.  L.  J.  109,  Q.  B.  1866. 

146.  The  plaintiff  sued  the  defendant  <m  a  note 
which  he  had  obtained  to  be  drawn  by  another 
in  favor  of  tbe  plaintiff  or  bearer,  which  he,  the 
defendant,  had  endorsed  in  blank — Heldj  to  be  an 
f'ndorsement  pour  aoal^  and  that  the  defendant,, 
the  donneurpour  aval,  could  not  plead  want  of 
notice  of  protest,  or  raise  any  other  defence  than 
miftht  have  been  raised  by  the  maker.  Merritt 
V.  ZvacA,  3  L.  C.  J.  276  &  9  L.  C.  R.  363,  8.  C. 
1859. 

147.  And  where  the  trial  was  had  before  a  sf^- 
cial  jury — Held,  on  argument*  that  the  question 
whether  such  an  endorsement  was  an  endorse- 
ment pour  aval,  or  not,  was  a  question  for  the 
jury  to  decide.    Ib« 

148.  A  cheque  is  susceptible  of  endorsement 
pour  aval  like  a  promissory  note.  JFVaM  et  al, 
V.  McDougall  et  al,,  12  L.  C.  J.  243, 8.  G. 

149.  An  engagement  pour  aival  is  a  mixed 
question  of  law  and  ftict     lb. 

150.  Persons  who  have  placed  their  signatures 
on  the  back  of  a  cheque  potir  aval  are  not  e&> 
dorsers,  but  makers  of  aval,  and  are  not  entitled 
to  any  other  notice  or  exception  than  the  maker» 
and  are  liable  wiUi  him  jomtiy  and  severally.  lb. 


XXII.  Ekdorskr. 

161.  IHscharge   o/.— Delay  mated  to  the 
maker  of  a  promissory  note  by  the  holder,  with- 
out the  knowledge  of  the  endorser,  does  not  dis- 
charge the  latter.    Ma»me  V.  CrAa»sa,  7  L.  C. 
J.  21l,S.  C.;1961  C.  C. 

162.  24a&t2i^o/.— The  holder  of  a  promis- 
sory note  to  order  under  protest,  who  has  received 
an  account  from  the  maker  and  another  note  as 
security  for  tbe  first,  does  not  lose  his  recourse 
against  the  endorsers  of  the  first  note  who  have 
given  their  assent  to  the  transaction,  notwith- 
standing the  insolvency  of  the  maker  of  tbe  fiist 
note.  Woodbury  &  Oarth,  9  L.  C.  B.  438>  Q.  B. 
1868. 
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153.  Where  the  maker  and  endoraer  of  a  note 
had  been  ened  and  appeared  together  by  the 
same  altomej,  bat  pleaded  separately,  the  maker 
pieadiojg  an  exception  to  the  form,  which  WM 
maintained  in  the  court  below  bat  di^iniesed  in 
appeal  with  ooete,  and  the  maker  being  inAoI- 
Tent  it  wae  soofht  to  hold  the  endoraer  jointly 
and  severally  liable  with  the  maker  for  the  costs 
— HelcL  that  there  was  no  such  liability  defaetOf 
and  to  have  made  them  liable  they  shoula  have 
been  made  parties  to  the  appeal,  which  was  not 
done.  Bcueher  &  Laiour  ei  al,  6  L.  C.  J.  269, 
Q.  B.  1862;  1936  G.  G. 

154.  Where  the  endorser  of  a  note  was  released 
from  liability  by  the  fact  that  the  note  was  not 
protested^  but  afterwards  went  to  the  lawyer  of 
the  holder  and  promised  to  pay  it,  and  again  sub- 
sequently sent  a  letter  to  the  same  efifect,  which 
was  destroyed — Eeld^oa  action  brought,  that  his 
promise  to  the  lawyer  was  as  binding;  as  if  made 
to  the  holder,  and,  moreover^  could  be  proved 
by  parol  evidence.  Johnson  etal.  v.  Oeojfrion,  7 
L.  G.  J.  125  A 13  L.  G.  B.  161,  G.  G.  1»63. 

165.  In  an  action  on  two  promissory  notes — 
Held,  that  a  person  receiving  by  endorsement  a 
bill  of  ezchanee  after  it  was  due,  held  it,  under 
2287  G.  G.,  suDJect  to  the  objections  to  which  it 
was  liable  in  the  hands  of  the  endorser.  The 
Amazon  Insurance  Go.  v.  The  Quebec  Oulf 
Farts  Steamship  Co,,  2  Q.  L.  B.  310,  S.  G.  1876. 

156.  And  held,  also,  that  this  article  differs 
from  the  law  of  England,  which  makes  the  en- 
dorser liable  to  the  equities  attaching  to  the  note 
itself,  that  is,  to  the  equities  arisine  out  of  the 
transaction  in  the  course  of  which  tne  note  was 
made,  but  not  to  those  arising  out  of  a  collateral 
matter.    lb. 

157.  Pajfments  by. — Where  a  claimant  in  in- 
eolvency  had  received,  as  bolder  of  a  promissory 
note,  a  composition  on  the  amount  of  his  claim 
from  an  endorser,  in  consideration  of  which  he 
had  released  the  endorser,  reserving  his  re- 
course against  the  other  parties  to  the  note 
— Held,  that  whatever  the  claimant  had  received 
from  the  endorser  must  be  deducted  from  his 
claim  agaiost  the  maker's  estate.  Bessette  ei  al. 
A  La  JSanquedu  Peuple &  Queoillon,  15  L.  G.  J. 
126,  S.  C.B.  1871. 

158.  Rights  of. — In  an  action  against  an  en- 
dorser— Held,  that  the  defendant  had  a  right  to 
set  np  in  compensation  agdinst  the  holder  all 
sums  of  money,  which  the  nolder  had  been  paid 
by,  or  in  which  he  had  become  indebted  to  the 
maker  since  the  protest  of  the  note,  and  that  the 
salary  of  a  bank  officer  paid  by  quarterly  instal- 
ments ought  in  this  way  be  set  up  against  the 
bank  by  an  accommodation  endorser.  The  Que^ 
bee  Bank  v.  Molson,  1  L.  G.  R.  116, 1851 . 

159.  Jo  an  action  by  the  bearer,  who  was  also 
the  maker,  against  an  endorser,  the  latter  pleaded 
that  he  endorsed  the  note  simply  as  an  accommo- 
dation, and  on  theunderetanaing  that  the  plain - 
tift  shoald  place  his  name  above  his  (the  defend- 
ants) as  second  endorser.  On  appeal  from  a 
jod^ent  against  the  defendant — Held,  reversing 
the  judgment  of  the  court  below,  that  the  order 
of  signatnre  by  endorsement  of  a  note  was  a 
mere  pranmption  of  the  undertaking  of  the 
endorsers  with  respect  to  one  another,  and  that 
this  preaumption  could  be  destroyed  by  proof  of 
a  contimrjr  understand  in  e,  and  that,  accordingly,  i 
in  the  CMt  lobmittedy  the  endorsation  made  by  ' 
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one  of  the  endorsers,  with  the  express  condi* 
tion  that  such  endorsement  ^ould  oe  preceded 
by  the  endorsement  of  a  third  party,  who  wad 
made  acquainted  by  the  bearer  of  the  note  with 
the  conditions  of  tne  endorsement,  could  nol 
give  to  such  third  party  a  right  of  action  aeainst 
the  endorser, — the  bearer  of  the  note  oeing 
considered  in  such  case  the  agent  of  the 
endorser.  Day  &  Seulthorpe,  11  L.  G.  R.  269| 
Q.  B.  1861. 

160.  In  another  case — Held,  that  when  the  last 
endorser  has  paid  the  amount  of  a  judgment  on 
the  note,  with  interest  and  costs  obtained  at  the 
suit  of  (he  holder,  such  payment  being  made 
subsequently  to  the  institution  of  another  action 
on  the  same  note  by  the  same  holder  against  the 
maker  and  payee,  such  endorser  has  a  ri^ht  to 
intervene  in  the  latter  action,  and  obtain  a 
judgment  in  his  own  favor  against  the  maker 
and  payee  of  a  note.  MiicJull  et  al.  v.  Brown  ei 
al  &  haillU,  15  L.  G.  R.  425,  G.  G.  1865. 

161.  Theendoraerof  a  promissory  note  tender* 
ing  the  amount  to  the  payee  does  not  require 
and  cannot  demand  any  special  subrogation  be'> 
sides  the  surrender  of  the  note,  and  therefore  the 
endorser  cannot  throw  upon  the  payee,  refusing 
tender  of  the  amount,  the  liability  for  the 
maker's  insolvency,  unless  he  have  renewed  the 
tender  en  justice.  Bove  &  Macdonald  et  al,  1 
L.  G.  L.  J.  55,  Q.  B.  1866  ;  2314  C.  G. 

162.  The  endorser  of  a  promissory  note  to  or 
der,  who  has  not  paid  the  note  himself  or  become 
holder  of  it,  cannot  bring  an  action  against  the 
maker  for  the  amount  of  the  note.  Maynard  ei 
al  &  Benaud,  12  L.  G.  J.  293,  Q.  B.  1868 ;  2314 
G.  G., 

163.  And  where  an  endorser  of  a  note  be* 
comes  insolvent,  and  compounded  with  his 
creditors,  including  the  holder  of  the  note  in 
question,  who  reserved  his  recourse  against  the 
other  parties  to  the  note,  and  the  maker  also  be* 
came  insolvent — Held,  ihat  the  endorser  could 
not  rank  on  the  note  against  the  estate  of  the 
maker  so  long  as  the  holder  had  not  been 
paid  in  full.  Bessette  et  al  in  re  &  La  Banque 
du  Peuple  &  Quevillon,  15  L.  C.  J.  126,  S.  C.  R. 
1868. 

164.  The  endorser  of  a  promissory  note,  sued 
for  the  amount  due  under  it,  is  entitled  to  a 
dilatory  exception  to  enable  him  to  call  in  the 
maker  of  the  note  in  guarantee.  Beauhien  v. 
Demisrsr  5  R.  L.  244,  8.  G.  1874, 

165.  Subrogation  of. — In  an  action  against 
the  endorser  he  pleaded  tender  of  the  amount  of 
the  Bote^Held,  that  on  such  tender  the  holder 
was  only  bound  to  deliver  up  the  note,  and  was 
not  tK)und  to  execute  any  formal  subrogation  in 
his  favor.  Bove  &  Macdonald  ei  al,  16  L.  G.  R. 
191,Q.  B.  1865, 

XXV.  Fbaud  in. 

166.  Where  a  note  has  been  transferred  after 
the  time  appointed  for  payment,  and  there  is 
fraud   in   tne  transaction,  the  law,  on  slight 

f round,  will  presume  that  the  endorser  had 
nowledge  of  the  fraud,  especially  if  it  appear 
that  he  omitted  to  satisfy  himself  as  to  t  e 
validity  of  the  note.  Hunt  v.  Lee,  2  Rev.  de 
Leg.  336,  K.  B.  1813. 

167.  Proof  of  fraud  in  the  making  of  a  note 
casts  upon  the  plaintiff,  a  third  holder,  the  bur* 
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deo  of  showing  that  he  ie  a  bond  fide  holder  for 
yalae.  Wtthall  v.  Ruaton  et  al,  7  L.  G.  B. 
399, 8.  C.  1867. 

XX VL  GiTEK  BT  IVSOLTSVT. 

168.  A  {yromimory  note  to  a  creditor  for  the 
ialance  of  his  claim  in  consideration  of  his  hav- 
ing signed  a  deed  of  composition  is  void.  Blach' 
wood  V.  Ckinic,  2  Rev.  de  L^g.  27,  K.  B.  1809. 

169.  A  promissorj  note  for  £100  was  given 
hy  an  insolvent  to  one  of  his  creditors  in  settle 
ment  of  a  claim  of  the  creditor  against  another 
partj  fbr  whom  the  insolvent  was  surety,  the  cre- 
ditor refUsine  to  sign  the  composition  (ieed  of  the 
insolvent  unless  such  settlement  were  made — 
Meld,  that  as  the  settlement  was  in  no  way  pre- 
judicial to  the  other  creditors  who  received  the 
composition  to  which  they  agreed,  that  the  note 
was  good,  and  the  action  on  it  must  be  main- 
tained.  OrtenshiekU  v.  Plamondon,  8  L.  C.  J. 
192, 10  L.  C.  R.  261,  Q.  B.  1860,  reoernng  3  L. 
G.  J.  240,  S.  G. ;  Ins.  Act.  1876,  sees.  66  &  56. 

170.  And  where  the  insolvent  gave  the  cr^i- 
tor  a  nota  for  an  amount  equivalent  to  an  extra 
five  shillings  in  the  pound  to  induce  him  to  sign 
his  composition  deea — Held,  on  the  authority  of 
Cfreenehields  &  Plamondon,  that  as  the  note 
was  signed  after  the  composition  was  agreed  to 
by  the  other  creditors,  it  was  not  eiven  m  fraud 
of  their  rishts  and  was  consequently  good.  Per- 
rault  V.  Laurin,  8  L.  G.  J.  196  &  14  L.  G.  B. 
86,  G.  G.  1863. 

XXyn.  GiVEV  BT  MlKOBS. 

171.  Action  was  brought  on  a  promissory  note 
made  by  the  defendant,  a  minor,  in  favor  of 
Scott  &  Whyte,  and  endorsed  by  them  to  plain - 
tiffiB  before  maturity.  Defendant  pleaded  his 
minority — Held,  that  as  the  defendant  was  a 
trader,  and  the  note  was  given  for  goods  pur- 
chased for  the  use  of  his  business,  that  be  must 
be  held  liable.  The  City  Bank  v.  Lafleur,  20 
L.  G.  J.  131, 8.  G.  1876  j  323  G.  G. 

XXVIII.  Hold  EH  or. 
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172.  The  stamp  of  a  bank  on  a  promissory 
iote  is  not  an  infallible  indication  or  the  legal 
holder  and  owner.  Barthe  v.  Armstrong,  6  B."L. 
21.3,  G.G.  1869. 

173.  The  holder  [and  owner  of  a  promissory 
mote  ma}r  cancel  any  of  the  eudorsations  and 
leserve  his  recourse  only  against  the  maker,  and 
may  bring  his  action  as  if  ne  received  it  from 
the  payee  or  any  subsequent  endorser  whose 
name  is  not  cancelled.    Id*  &  2289  G.  G. 

XXIX.  In  Gases  of  Insolvbkct. 

174.  Action  was  brought  on  a  promissory  note 
having  two  years  or  thereabouts  to  run,  on  the 
ground  that  the  maker  had  become  insolvent 
and  had  left  his  domicile  in  Lower  Ganada,  and 
the  defendant  demurred  on  the  ground  that  the 
plaintiffhad  not  allmd  either  fraud  or  secretion 
of  his  estate — Heidi  dismissing  the  demurrer, 
that  the  note  was  exigible  on  prc^ of  insolvency. 
LoveU  V.  Meikle,  2  L.  G.  J.  69,  S.  G.  1863  ;  Ins. 
Act,  1875,  sec.  80. 


XXX.  Iktbrest  ov. 

175.  A  promise  to  pay  on  demand  £20^wiib 
interest  is  a  promise  to  pay  interest  from  the  dste 
of  the  note.  Baxter  v.  Bohin9on,2  Rev.  deLeg. 
439,  K.  B.  1816. 

176.  But  when  the  note  was  drawn,*''  Twelve 
months  after  date  I  promise  to  pay  X200  with  ejz 
months  interest" — Held,  that  no  morethsn«z 
months  interest  before  service  of  process  could 
be  allowed,  but  the  plaintiff  was  entitled  to 
interest  fW>m  service  of  process.  Heaviside  v. 
Munni  2  Rev.  de  L^.  439,  K.  B.  A  3  Rev.  de 
lAg,  390,  K.  B.  1817. 

177.  Id  default  cases  interest  runs  on  notes 
pavable  on  demand  from  date.  Deehantal  v. 
PimintilU,  6  L  G.  J.  88,  G.  G.  1860;  2347  G.  G. 

XXXI.  I  0  U. 

178.  In  aD  action  to  recover  the  amount  of  a^ 
1 0  U — Held,  that  such  an  instrument  was  ne- 
gotiable like  other  mercantile  paper.  Beaudry 
V.  Lafiamme  &  Davis,  6  L.  G.  J.  307,  S.  G. 
1862. 

XXXII.  JOIKT. 

179.  A  note  of  three  persons  prom isioc  jointly 
and  several Iv  to  pav  is  equal  lo  solidmrtmentj 
and  the  holaer  or  the  note  may  sue  an  v  one  or 
two  of  them  as  well  as  the  whole.  McNxder  v. 
Whitney  k  Cotrell,  2  Rev.  de  L4g.  29,  K.  B.  1817. 

XXXIII.  JURISDICTIOK  IN  AOTION  OK. 

180.  Action  was  brought  on  a  promissory  note 
dated  at  Montreal  but  really  made  in  another 
district  Held, — that  a  declinatory  exception 
would  lie  even  though  not  accompanied  by 
affidavit,  and  the  action  dismissed.  Hudon  v. 
Champagne,  17  L.  G.  J.  46,  S.  G.  1873 ;  34  t 
146  G.  G.  P.,  &  arts.  77  &  78  supra. 

XXXIV.  Law  with  Reoxbd  to  Dam  ages  ov. 

181.  The  drawer  of  a  bill  of  exchange  is  liable 
to  the  damages  provided  bv  the  laws  of  the 
country  in  which  it  is  maae  and  no  other. 
Aston  V.  Benn  et  aU  2  Rev.  de  lAg,  27,  K.  B. 
1812;  2336  G.  G. 

XXXV.   LUBILITT  OK. 

182.  Id  an  action  by  the  transferees  of  certain 
promissory  notes  given  to  an  insurance  oompaoy 
for  premiums  of  insurance  since  earned,  and  the 
defendant  pleaded  the  bogus  nature  of  the  trans> 
action  bv  which  the  company  was  formed  and  fbr 
which  the  notes  were  given — Held,  that  a  holder 
of  negotiable  paper  as  collateral  security  before 
it  becomes  due  was  not  afi^ted  by  any  equities 
between  the  original  parties.  Wood  eioL  \. 
ShatD,  3  L.  G.  J.  169,  sTG.  1858 ;  2287  C.  C. 

183.  Action  was  brought  on  a  promissory  note 
signed  bj  a  husband  and  wife  separate  as  to 
property  in  the  course  of  a  business  in  which 
they  were  jointly  interested — Held,  thmt  tbey 
were  jointly  and  severally  liable.  Cfiromard  v. 
Lachapelle  et  vir.,  7  L.  G.  J.  289,  8.  C.  1863. 

184.  Where  two  farmers  had  signed  4  note— 
Held,  that  they  were  not  jointly  and  MVerally 
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'  dmWe  thereon,  and  that  such  liability  existed 
'Cthn  the  case  of  traders.  Maihi^i  r,  Tessier 
i^LmimtU,  2  B.  L.  625»  8.  C.  1870. 

XXXVI.  Ma»x  betobx  Notabiks. 

185.  A  promissory  Bote  ezecated  before  nota- 
Ties  and  p^able  4o  order  is  negotiable  by  en- 
<lor8emeDt  in  the  ordinary  way.  Motrin  v.  Le- 
ifoult,  3  L.  G.  J.  55,  C.  C.  1859. 

186.  In  an  action  on  a  note  passed  before  a 
QOtary.  the  defendant  inscribed  enjmtx  on  the 
.gronnd  that  it  should  have  been  signed  in  the 
preoence  of  two  notaries — HMy  that  the  note 
-was  properly  executed  and  inscription  dismissed. 
Dalfi  V.  PaUHer,  5  L.  G.  J.  77,  8.  (^  1861. 

XXX  VH.  Maj>e  bt  Habbibd  Wombx.    See 


187.  Action  was  brought  on  a  promissory  note 
made  by  a  wife  separate  as  to  property  in  favor 
of  her  husband,  and  by  him  endorsed  to  a  third 
party^Alcf,  tiiatsuch  a  note  given  for  sroceries 
^and  other  neceesaries  of  &mily  use  purchased  by 
her  was  valid.  ChoUt  v.  jHuvlessis  et  vtr^  6 
L.  C.  J.  81  A  IS  L.  a  B.  303,  8.  G.  1862 ;  1290 
A  1317  C.  C. 

XXXFUL  Mabb  bt  MuvroirAL  Gobpoba- 

188.  Ga  action  to  recover  the  amount  of  a 
fromissory  Aote  sigMd  by  the  secretary-treasu- 
rer of  a  raaajctpality — Held,  that  where  the 
power  of  si^Bg  such  promissory  notes  was  not 
expressly  given  to  the  corporation  by  its  charter 
or  otherwise,  that  it  could  not  be  implied  as  ne- 
cessary to  accomplish  any  of  the  purposes  for 
which  the  corporation  was  created.  Paeaud  & 
The  CerT^araiion  of  Mali/ax  South,  17  L.  G.  R. 
56, 8.  G.  R.  1866. 

189.  And  heidf  also,  that  a  promissory  note 
eigied  by  such  corporation  in  settlement  of  a 
Judjgmeiii  asainst  the  municipality  was  null,  the 
Jc^ltinre  havine  empowered  mnnicipalities  to 
ouse  money  in  a  difierent  way.    lb. 

XXXIX*  itADB  OK  SUVDAT. 

190>  A  promissory  note  or  agreement  in  writ- 
ing, dated  on  Sunday,  in  payment  of  a  horse 
purchased  on  the  same  day,  is  null  and  void, 
under  46th  Oeo.  III.  cap.  10  &  18  Vic  cap.  117. 
Oot^A  Lemiatx,  9  L.G.  a  221, 8.G.  1859. 

19L  A  promissory  note,  payable  to  order, 
may  be  validly  made  on  the  Lord's  day,  com- 
monly called  Sunday.  Kearney  v.  Kinch  etaL, 
7  L  C.  J.  31«  8.  G.  1862. 

XL.  Nbootiabiutt  of. 

192.  A  note  given  for  premiums  of  insurance 
Wit  earned,  mod  which  includes  a  statement 
of  the  consideration  for  which  it  is  given,  is  ne- 
eotiabk.  Wood  ei  dL  v.  Shaw^  3  L.  G.  J.  169, 
S.  C.  1858. 

193.  In  an  action  for  goods  sold  in  which  the 
defendant  pleaded  payment  and  novation  by  a 
promiasory  note  which  he  had  giv6n  to  the 
p)aintiff--iSre{d,  that  a  writing^merelv  certifying 
thac  a  pcfBon  is  indebted  to  another  m  a  certain 
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\nxm  of  money  is  not  negotiable  as  a  f^romieepry 
bote,  and  if  it  were  it  would  have  been  ii6  nova^  | 
tion  of  the  debt.    Dasylva  et  al.  v.  Jhtfour,  If 
L.  G.  R.  294,  G.  G.  1866.  ^ 

194.  In  an  action  to  recover  the  amount  of 
three  notes  called  "  seller's  advance  notes  "  by  a 
a  lodging  house  keeper  at  Quebec— fl«W,  that  a 
draft  made  payable  three  days  after  the  saihng 
pf  a  vessel  is  not  n^otiable,  as  it  depends  upon 
a  contingency,  and  cannot,  consequently,  be 
transferred  by  endorsement.  Doow  v.  Ry<Z' 
son,  1  Q.L.R.  219,  G.  C.  1875 ;  2279  &  2344  O.G. 

XLI.  Obtained  bt  Fbaud. 

195.  A  paper-writing  purporting  to  be  a  pro 
missory  note,  which  was  proved  to  have  been 
fraudulently  written  over  the  signature  of  the 
maker,  given  for  the  purpose  merely  of  indicat- 
ing the  parties'  address,  cannot  be  recovered  on. 
Ford  et  ah  v.  Auger  etcd.,  18  L.  C.  J.  296,  8.  C. 
1874;  993  G.  G. 


e 


XLn.  Obtained  bt  Thbeats. 

196.  A  son  having  acknowledged  to  have 
stolen  $25,  the  mother  was  induced  to  sign  a 
promissory  note  under  threats  of  bavine  her 
son  arrested— ITeZd,  that  she  was  not  liable  on 
the  note  in  question.  Macfwrlane  &  Dewy,  15 
L.  G.  J.  85,  Q.  B.  1871 ;  994  G.  G. 

XLni.  Patmbntop. 

197.  An  action  lies  on  a  note  payable  by  in- 
stalments as  soon  as  the  first  day  of  payment  is 
passed,  but  it  lies  only  for  the  amount  of  the 
first  instalment,  each  of  them  being  considered 
as  a  separate  debt  Clarihue  v.  MorriSt  2  Rev. 
de  Leg.  30,  E.  B.  1820. 

198.  Action  was  brought  on  a  promissory  note 
payable  on  demand  thirteen  years  after  its  date, 
and  prescription  being  pleaded — Held,  that  it 
was  oue  from  the  day  of  its  date,  and,  if  action 
were  brought  on  it,  and  no  demand  of  payment 
proved,  that  the  omission  could  not  affect  the 
action,  but  merelv  the  costs,  and  therefore  the 
prescription  ran  from  the  day  of  its  date.  La- 
Moeque  et  ah  v.  Andr4  et  o^.,  2  L.  G.  R.  335 
8.  0. 1851 ;  2260,  sec  4,  G.  G. 

199.  In  an  action  on  a  bon  held  bv  a  person 
residing  in  New  York,  the  defendant  pleaded  that 
he  had  always  been  ready  to  pay  the  amount  of 
the  6on,  and  deposited  the  money  in  court— ^TeM, 
not  Uy  be  sufficient,  and  that,  according  to  the 
oractice  of  the  courts  here,  he  should  have  en- 
deavoured to  find  the  creditor  and  pay  him 
wherever  he  might  be.  Shuter  et  oL  v.  Pax' 
ton  et  a/.,  5  L.  G.  J.  55,  S.G.  1860 ;  1069  G.  G. 

200.  Action  was  brought  on  a  note,  and  defen- 
dant pleaded  payment  by  previous  endorsers  be- 
fore maturity,  and  that  plaintifl^  was  not  a  bona 
fide  holder— J5e2<2,  that  tne  retirement  before  due 
of  a  prior  endorser  thereon  did  not  discharge  a 
subsequent  endorser  as  against  a  bolder  for 
value,  if  there  was  no  real  payment  but  a  mere 
exohan^  of  securities,  with  express  retention  of 
the  liability  of  the  parties  to  the  note.  Bull  v. 
CwfiUier  et  ah,  5  L.  G.  J.  127,  8.  G.  1861. 

201.  In  an  action  on  a  note  made  in  the  United 
States,  and  payable  there,  defendant  afteraction 
brought    tendered    the  amount  in  Ganadiaa 
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eamucj,  equal  fti  tlTe  then  current  rate  of 
ezehange  to  the  amount  of  the  note  in  Ameri- 
ean  currenejr,  with  coeta — Beld,  that  judgment 
ttuat  be  given  for  the  amount  of  the  note  in 
Canadian  currency  with  costs.  Dak/  v.  Orahami 
hS  L.  C  B.  137,  &  8  L.  G.  J.  340.  C.  C.  1864. 

202.  And  in  another  case  of  the  same  kind — 
JSeld,  that  the  note  being  payable  to  bearer,  the 
maker  must  be  held  to  have  agreed  to  pay  in  the 
ourrency  of  the  place  where  the  bearer  resided, 
and,  consequently,  that  a  tender  of  payment  in 
greenbacks  was  insufficient.  McCoy  v,  Dineen, 
8  L.  C.  J.  339,  8.  G.  1864. 

203.  In  an  action  on  a  note,  T.,  one  of  the 
endorsers,  |)leadcd  payment.  It  appeared  tliat 
he  had  furnished  the  plaintiff  with  groceries,  the 
accounts  for  which  were  stated  in  the  passbook 
to  have  been  settled,  but  it  did  not  appear  that 
any  money  passed.  The  plaintiff  havine  ^iven 
unsatisfactory  replies  when  examined — Ileldt 
the  price  of  the  soods  must  be  deducted  from  the 
note.  Angers  i  Ermatinger ei  al,  2 L,C.  L.  J. 
158,  Q.  B.  1866. 

204.  A  note  payable  in  this  country  must  be 
made  in  money  current  in  this  country,  and  that 
notwithstanding  the  note  in  question  may  have 
been  made  in  a  foreign  country.  Chapman  v. 
MacFie  et  al,  I  R.  L.  192,  S.  G.  R.  1869. 

205.  Action  on  draft  drawn  in  New  York  for 

foods  sold  and  delivered  there,  and  accepted  in 
[ontreal,  the  price  charged  being  in  United 
States  currency — Held,  that  the  draft  was  pay- 
able according  to  such  currency.  Copcutt  tt  aL 
V.  McMasterPl  L.  G.  J.  340,  S.  C.  1863. 

♦       K 
XLIV.  Flkadino  in  Aotion  on. 
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206.  In  an  action  on  a  note  by  a  holder  who 
received  it  after  it  became  due,  and  who  in  fact 
was  a  mere  agent  and  nom  deplume  in  the  mat- 
ter— Heldy  that  the  defendant  might  plead  in 
such  action  all  matters  which  might  have  been 
pleaded  to  the  owner  of  the  note,  and  also  obtain 
a  reduction  of  the  usurious  interest  included  in 
the  note  and  of  payments  made  on  account 
thereof.  Brooks  et  oL  k  Clegg^  12  L.  G.  B.  461 ; 
Q.B.  1862;  2287  C.  G. 

207.  The  defendant  pleaded  that  the  note  sued 
on  had  been  obtained  from  him  by  surprise  and 
false  representations,  and  for  insufficient  consi- 
deration— Held,  that  he  was  not  bound  to  pro- 
duce with  such  plea  an  affidavit  under  G.  S. 
L.  G.,  cap.  8.3,  sec.  86.  McCarthy  et  al.  v. 
Barthe,  6  L.  G.  J.  130,  8.  G.  1862. 

208.  The  defendant  pleaded  want  of  notice  of 
protest,  but  produced  no  affidavit  in  support  of 
such  plea— Held,  that  the  action  would  be  main - 
taineo,  notwithstanding  the  protest  produced 
contained  no  certificate  that  notice  of  such  pro- 
test had  been  given.  The  Bank  of  Upper  Van- 
ada  &  TurcotUj  15  L.  G.  R.  276,  S.  G.  Id65 ;  145 
G.  G.  P. 

209.  The  defendant  pleaded, by  demurrer  that 
he  bad  not  promised  and  undertaken  in  manner 
and  form  as  alleged  in  the  plaintifTs  declaration 
within  five  years— ifcZrf,,  a  eood  plea,  and  action 
dismissed.  Giard  v.  Giara,  15  L.  G.  R.  494, 
Sr  G.  &  S.  G.  R.  1865  ;  2260,  sec  4,  G.  G. 

.210.  In  an  action  on  a  note  it  is  notnecessarv 
to  allege  that  the  document  is  stamped  accora- 
ing  to  Taw.  Doyle  v.  Clement,  10  L.  G-  J-  332, 
S.  G.  1866. 


211.  The  defendant  pleaded  want  of 
Vkiion— Held,  that  he  was  bound  to  produce  with 
such  plea  an  idfidavit  under  G.  8.  L  C.  caD>  83»^ 
sec  86.  Kelly  et  al,  v.  O'CwneUr  16  L.  C.  B. 
140,  S.  G.  1866 ;  145  G.  G.  P. 

212.  Where  the  defendant  pleada  that  the  DOto^ 
was  not  scamped  at  ita  date,  he  must  file  an 
affidavit  or  declaration  under  oath.  DeuUiM.  ^^ 
Trahan,  6  R.  L.  52,  S.  G.  187^ 

XL VI.  Preboribed. 

213.  A  prescribed  note  cannot  be  admitted  a» 
proof  of  a  loan.     Gibeau  v.  Ohet,  14  L.  G.  J.  53, 

S.  G.  R.  1868. 

XLVn.  Prbsoription  or. 


214.  A  promissory  note  payable  on  demand  i» 
due  fh>m  the  day  of  its  date,  and  prescription 
runs  against  it  from  that  date.  LaSoegue  et  aL> 
V.  Andres  et  al.,  2  L.  G.  R.  335,  8.  G.  1851. 

215.  The  defendant  pleaded  the  prescriptioi^ 
of  five  years  under  12  Vic.  cap.  22— ifeMr  thai- 
as  five  years  had  elapsed  between  the  coming 
into  force  of  the  said  Act  and  the  inslituUoa  of 
the  action,  and  as  no  legal  interruption  of  sach 
prescription  had  taken  place,  althouzh  the  exist- 
ence of  a  writing  was  proved,  in  which  defen- 
dant had  recognized  the  debt— ifeid^  that  the 
plea  was  good  and  the  action  raustbedismissed. 
Cots  et  al.  V.  Morrison,  2  L.  G.  i,  207,  S.  C- 
1858 ;  2227  G.  G. 

216.  The  prescription  of  five  years  onder  1% 
Vic-  cap.  22  is  applicable  to  negotiable  instni 
ments  previously  made,  and  it  is  not  neoessanr 
to  prove  payment  by  oath.    Lawde  v.  Creoier,^ 
L.  G.  R.  418,  Q.  B.  1859 ;  2260,  sec.  4,  A  2267 

217.  Defendant  pleaded  prescription  to  an  ac- 
tion for  a  balance  of  a  promissory  iK>te — Heid, 
that  payment  on  account  within  five  years  inter- 
rupts prescription,  notwithstanding  do  action 
be  brought  within  that  period.  Torrance  v.. 
Philbin,  4  L.  G.  J.  287,  S.  C.  1860;  2227  C.  C. 

218.  And  where  defendant  had  been  absent 
from  the  country  for  seven  or  eight  years — Held, 
that  that  did  not  interrupt  prescription.  Darah. 
V.  Church,  14  L.  G.  R.  295,  G.  G.  1861. 

219.  The  defendant  pleaded  prescription  to  aca 
action  on  a  note  passea  before  notaries  to  order 

Held,  that  the  plea  was  good,  as  it  was  in  all 
respects  a  promissory  note,  and  the  fact  of  its 
having  been  passed  before  notaries  could  not 
alter  the  effect  of  it-  Oreoier  v.  Saurwle,  G- 
L.G.  J.  257,  S.  G.  1862  ;  2260,  sec  5,  G.  G. 

220.  But  held,  in  later  cases,  that  the  pies* 
cription  of  five  years  did  not  apply.  Cfravelle  v. 
Beaudoin,  7  L.  G.  J.  289,  &  Locos te  v.  Ckauvi$^ 
7  L.  G.  J.  339,  G.  G.  1863. 

221.  But  held,  restoring  the  previous  deci- 
sions, that  a  plea  of  prescription  of  hve  years  in 
such  cases  would  lie.  Delasalle  v.  Bergevin,  8 
L.  G.  J.  94,  S.  G.  1864  ;  &  Siguin  &  Bergetfiny 
16   L.  G.  R.  415,  Q.  B.  1865. 

222.  The  prescription  of  five  years  under  cap 
64  of  the  G.  S.  L.  G.  is  so  absolute  that  no  ac-' 

'  knowledgment  of  indebtedness  or  partia*  pigment 
will  take  the  case  out  of  the  statute,  and  if  no 
suit  or  action  be  brought  on  a  promissory  note 
within  five  years  after  its  maturity,  it  will  be  held 
to  be  absolutely  paid  and  discharged.  B&mh€th 
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#faws  10  L.  C.  J.  120  k  16  L.  C.  R.  73  &  1  L. 
'C.L.J.SS.Q.  B.;&  OiardY.  Oiard,  16  L.C. 
&  494, 8.  a  R. ;  2227,  22(0,  sec.  5,  A  2267  C.  G. 

223.  MoactioD  c«d  be  maintained  in  such  case, 
'even  wbere  the  defendant  makes  defan!  t    Oiard 

^'  LamomrmuB,  16  L.  G.  B.  201  &  1  L.  G.  L.  J. 
56,  8.  G.  R.  k  Q.  B.  1866 ;  2260,  sec.  6,  &  2267 

224.  MM,  reversio^decisions  of  the  courts  be- 
^ow,  that  the  prescription  of  a  note  made  in  a  for- 
<iga  couBtiy  and  payable  there  ia  to  be  governed 

^  the  lex  loci  eaniracius,  and  not  by  the  kx 
Joru    Wilson  v.  Demert,  12  L.  G.  J.  222  &  2 
<L.  G.  L.  J.  261,  S.  C.  1868 ;  &  14  L.  C.  J.  317, 
4.  B. 1870. 

XLVin.  PaiflSKTATiov  FOR  Patmbnt. 

226.  The  defendant  pleaded  that  no  proper  pre- 
-^entation  for  payment  had  been  made — ^e^^that 
fwesentation  at  the  closed  doors  of  the  bank  after 
Hta  usual  office  hours  is  not  such  a  presentation 
-  <for  paTmeot  as  is  necessary  for  protest  Waiter t 
▼.  Betfemeteinetal,,  16  L.  G.  J.  297,  G.  G.  1866. 

226.  Due  diUgence. — A  bill  of  exchange  was 
>drawnon  the  twenty-seventh  of  August, and  after 
'l)assiiig  through  the  hands  of  two  iatermediate 
parties  was  presented  by  the  holder  on  the  first  of 
'^September,  whea  it  was  reftised,%Dd  the  holder 
'iyronght  action  against  the  iast  endorser — ffeld, 
4bal  presentation  had  not  been  made  with  due 
<liligeDce,  and  the  action  was  dismissed.    Harris 

-Jk  Sikwob  €t  al^  3  R.  L.  463,  Q.  B.  1871 ;  2291 
^.  C. 

XUX.  Promisbobt  Notb. 

227.  Whaiis. — A  promise  in  writing  to  pay  on 
^s  day  certain  £260  to  A  B  or  order,  with  an  en- 

ngeaent  to  pay  in  cash  or  in  jgoods,  if  the  holder 
'Monid  choose  to  demand  the  latler,  is  a  promis- 
'  aory  note,  for  this  engagement  is  no  more  than  a 
pofwer  given  to  the  hoioer  to  cenvert  a  promis- 
sory note  into  an  order  for  merchandize  if  he  see 
<£t  to  do  so.  McDoneU  v.  Holgaie,  2  Be  v.  de  lAg. 
19,  K.  B.  1818 ;  2344  G.  G.  A  art  £29  in/ra. 

22s.  Noset  form  of  words  is  requisite  to  consti- 
tute 4k  promissory  note,  and  an  instrument  called 
■^  writing  oblicatoiyor  a  6on payable  to  order  for 
▼nine  receivedf  may  be  considered  as  a  note  in 
-writing  within  the  intent  of  the  Provincial  statute 
34  Geo.  in.  eaa  £,  though  k  do  not  follow  the 
-wry  words  of  that  Aot,  and  though  it  be  merely 
^dascribed  and  designated  in  the  plfuatifTs  declara- 
4wn  as  a  writing  obligatory  or  bon.  Hall  A 
Bradbwy  ei  oL,  1  Bev.  de  L6g,  180,  Q.  B.  1846. 

229.  Appeal  was  had  (torn  a  judgment  of  the 
Oircuit  Gourt,  maintaining  an  action  by  the  res- 
liondeni  for  the  recovery  of  a  sum  of  naoney  which 
€h«  nppeilaot  undertook  by  an  instrument  in  writ- 
ing fli|nied  by  him  4o  pay  to  one  B,  S.  or  bearer, 
one  hnlf  in  cash  and  one  half  in  min^Held,  not 
40  be  a  promissory  note,  and  thejndgment  of  the 

KhrcullCourt  was  reversed  with  costs.*  OHUn  k 
t<^tiler,  1  L.4).  J.  277,  8.  G.  1867 ;  2344  G.  G. 

230.  Action  was  brought,  as  on  a  promissorv 
*,  on  an  agreement  in  the  following  teiwas;-^ 


«Bailtti  J..  iNMciiliai<e,'bell«vlBft  theinatrvment  to-be 
aegotteble,  Imttne  pobit  teems  to  be  settled  br  tbe  srtl- 
^«  of  tlw  eodo  dted,  which  mskw  a  pnminoTj  note  to 
-^^  la apraaise to psy a  nm ^mtmey  only.—Sn. 


BILLS  OP  BXCHANGB,  &o.     170 

*'  Noui  promettans  soUdatrenunt  et  cof^oinU' 
^  ment  de  payer  d  Amable  CoU  la  eomme  de 
"  vingt-cinqiouia  caurant,pour  unejument  qu'U 
*'  m'a  vendue  et  Iwr^e,  que  none  promettons  de 
**  payer  d  lui  au  d  eon  ordre^ payable  comme  euit, 
"  stwoiTf  en  qwxtre  ana  en  donnant  eiz  louts  cinq 
**  chelina  ckaque  ann^^au  premier  aeptembre  ae 
**ehaque  ann4e;  et  dephu  nous  promettons  de 
^'faire  obligation  jeudiproehain,  et  d  dtfaut  de 
^  cefaire  la  dette  sera  6ehue  "^HeUdt  not  to  6e 
a  promissory  note  but  an  agreement,  and  to  be 
sued  on  as  such.  Oot€  v.  Lemieuz,  9  L.  G.  R. 
221,  8.  G.  1862. 

231 .  In  an  action  on  an  acknowledgment  in  the 
following  words: — *' Augustus  Heward,  Esq., 
•*  Montreal, — Dear  Sir,--We  acknowledge  hav- 
"  mg  received  from  vou  for  account  of  Bernard 
"  Wisbaw,  Esq.,  of  Gheltenham,  £2,600  sterling, 
**  equal  to  •£3,027  I5s.%d,  currency  (exchange 
**  calculated  at  9  per  cent.),  being  a  loan,  subject 
<'  to  be  returned  when  demanded,  and  for  which 
'*  we  agree  to  pay  you  interest  at  the  rate  of  seven 
"  per  cent,  per  annum.  Tours  respectfully, 
*'  Gilmour  &  Cor— Held,  that  this  was  not  a 
promissory  note  within  the  meaning  of  the  sta- 
tute 12  Vic.  cap.  22,  sec.  31.  Wishaw  v.  Oil- 
mouretal.,^  L.  G.  J.  319,  &  13  L.  G.  R.  94. 
S.  G.  1862 ;  2344  G.  G. 

232.  Action  was  brought  for  a  balance  alleged 
to  be  due  under  two  actee  or  billets  en  brevet, 
passed  before  notaries,  by  which  the  maker  ac- 
knowledged to  owe  and  promised  to  pay  to  the 
t>Bid  creditor  or  order  in  two  months  fh>m  date, 
without  interest,  &c.,  to  the  first  of  which  the 
respondent  became  a  party  comme  caution,  gat^ 
ant  ttrepondantsolidaire  with  the  debtor,  and  to 
the  second  as  a  like  caution  with  a  third  party, 
and  the  defendant  pleaded  the  prescription  of  five 
years — Held,iii9X  the  instrument  in  question  was 


233.  And  in  a  similar  case  arising  out  of  an 
agreement  before  notaries  to  pay  the  sum  of  ^200 
OB  a  certain  ddXe—Held,  not  to  be  such  a  promia- 
sary  note  as  was  subset  to  the  prescription  of  five 
years.  Pigeau  &  Dagenais,  17  L .  G.  J.  21,  Q.  B- 
1873;  2344  C.  G. 

234.  A  private  writing  containing  an  acknow- 
ledgment of  indebtedness  in  these  words  :^*'I  the 
"  undersigned,  bv  these  presents,  acknowledge  to 
"well  and  legally  owe  to  Edouard  Gampben 
'*  Wurtele,  merchant,  of  the  parish  of  St.  David, 
**  hereto  present  and  accepting  creditor,  the  sum 
"of  $8 1.60  currency  for  value  received  on  account 
'*  of  notes  consented  to  before  this  day,  and  pledge 
"  myself  to  pay  to  the  said  creditor  or  order,  witE- 
'*  in  one  year  fW>m  this  date,wi  th  interest  at  seven 
'*  per  cent,  from  date  until  complete  payment,  the 
**  said*interest  payable  semi-annually.  River  Da- 
"  vid,  13th  February,  1863,"  and  duly  signed— 
Htldf  to  be  a  promissory  note  and  to  be  subset  to 
the  prescription  of  five  years.  Wurtele  v.  (7£r- 
ouard,  6  R.  L.  737  &  18  L.  G.  J.  164,  S.  G.  B. 
1873. 

236.  An  obligation  before  ~  a  notarv  to  puT  ^^ 
certain  sum  ofinoney  without  condition  ana  at 
all  events  is  a  promissorv  note.  Aurile  v.  Duro- 
cAtfr,6  R.  L.  166,  S.  G.  6. 1873 ;  2344  G.  G. 

236.  A  certificate  of  deposit  given  by  a  bank» 


«  806  aa<<  arts.  219,  ttO  *  Sn. 
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payable  to  order  after  fifteen  dayp,  and  bearing, 
interest  in  caee  the  deposit  should  remain  three; 
'months  and  upwards,  is  a  protnif^sory  note.- 
j^icher  v.  Vayer  el  al,  6  R.  L,  691,  P.  C.  1874, 
overruling  13  L.  G.  J.  213,  S.  C.  R. 

L.  Proof  of  Payment  . 

237.  In  an  action  brought  for  the  purpose  of 
4Btablishing  the  payment  of  a  promissory  note 
l)etween  parties  not  traders — Held,  reversing 
judgment  of  court  below,  that  the  question  was 
one  which  must  be  governed  by  the  laws  of  Eng- 
land and  may  be  made  by  parole  evidence.  Cbr- 
den  et  at  &  Finlay  el  aU  8  L.  G.  J.  139  &  10 
L.  C.  E.  265,  Q.  B.  1860 ;  1233,  sec.  1,  k  2341  G.G. 

14*  Peoof  of  Sionatubb, 

238.  If  a  defendant  by  exception  admits  his 
*«fgnature  to  a  note  of  hand,  and  plead  a  term  for 
{layment,  it  is  not  necessary  for  the  plaintiff  to 

5 rove  the  signature,  even  though  the  exception  be 
ismiesed  and  there  is  a  difenat  en  fait  Val- 
lUres  V.  Roy,  2  Rev.  de  L^.  336,  K.  B.  1820 ; 
1223  C.  C.  i  145  C.  G.  P. 

Ln.  Pbotist  of. 

239.  Evidence  of  dUigenee, — There  must  be 
evidence  of  diligence  of  aprotest  for  non-payment 
of  a  bill  of  exchange  to  charge  the  drawer.  Breni 
▼,  Lees,  2  Rev.  de  L6g.  335,  E.  B.  1820. 

240.  Irregular. — ^If  the  protest  for  the  non- 
payment of  a  promissory  note  be  premature,  or 
if  time  be  given  by  the  holder  to  the  maker,  the 
endorser  is  discharged,  but  if,  with  a  knowledge 
of  the  protest  having  been  made  or  of  the  giving 
of  time,  he  the  endorser  subsequently  promises  to 

Syi  his  liability  is  revived.     The  City  Bank  v. 
unler  &  Maitland,  2  Rev.  de  Ug.  171,  Q.  B. 
1847. 

241.  In  an  action  against 'the  maker  and  endor- 
Mr — Held,  that  the  omission  to  state  in  a  notarial 
protest  that  it  was  made  in  the  forenoon  of  the 
Say  of  protest  was  fatal,  and  the  endorser  was  dis- 
charged. Joseph  V.  Delisle  el  al,  1  L.  G.  R.  244} 
B.G.  1851;  2319  G.  G. 

242.  Held,  that  the  non-exhibition  of  the  note 
to  the  maker  at  the  time  of  protest,  the  maker 
being  notoriously  insolvent,  will  not  invalidate 
the  protest,  and  notice  of  protest  to  the  endorsers 
will  noM  them  liable,  notwithstanding  such  non- 
exhibition.  Venner  v.  Futvoye  el  a2.,  13  L.  G. 
R.  307,  S.  C.  1863. 

243.  The  maker  of  a  note  was  described  in  the 
pitotest,and  also  in  the  writ  and  declaration  as  B. 
1^.  P.  instead  of  Joseph  B.  P. — Held,  that  a  plea 
by  the  endorser  to  Ihe  effect  that  he  never  en- 
dorsed the  note  described  by  plaintiff,  and  that 
a  protest  of  E.  B.  P.'s  note  was  not  a  legal  pro- 
test of  J.  B.  P.'s  note  was  bad,  and  would  be 
dismissed.  Scullion  v.  Perry  ei  al.,  9  L.  G.  J. 
174, 1  L.  G.  L.  J.  64,  S.  C.  1866. 

244.  Notice  of.— The  endorser  of  a  bill  of  ex- 
change is  in  all  cases  entitled  to  notice  whether 
the  drawer  have  or  have  no  effects  in  his  hands, 
and  on  this  ground  the  couti  non -suited  the 
plaintiff  and  refused  his  motion  for  a  new  trial. 

'  GHMn  -V.  PhiUips,  2  Rev.  de  lAg.  30,  K.  B. 
1821 ;  2298  &  2319  et  seq.C.  G , 
^.  The  defendant  pleaded  a  general  denial. 


there  having  been  no  notice  of  protest  gives  bbn. 
The  plaintiff  answered  that  a  verbal  notice  had 
beeh  given  to  thedefendautr  and  examined  a  no- 
tary  to  prove  the  giving  of  such  verbal  notice. 
The  action  was  nevertheleas  dismiesed.  Cowan 
V.  Turgeon,  I  Rev.  de  Leg.  231,  Q.  B.  1832 ;  2303r 
&'2327  et  seq.C.  C 

246.  A  notice  of  protest  addressed  to  a  female^ 
eAdarserand  beginning  <<Sir"i«  bad,  and- to. 
action  against  such  endorser  was  dismissed.  Seg- 
mmr  ei  oL  v.  Wright  et  al.,  ^lu  G.  R.  454,. 
fi.0. 18«. 

247.  But  held,  in  a  later  case,. to  be  sufficient  W 
duly  served  upon  her.  Mitekell  v.  Byoufme,  9- 
L.  G.  J.  168,  A  16  L.  G.  R  426,  G.  G.  1865. 

248.  In  the  case  of  a  protest  of  a  note  dated  mt 
Montreal  and  payable  at  a  bank  in  Albany^ 
in  the  State  of  New  York,  »  notice  of  proteat* 
mailed  at  Albany,  addressed  to  an  endofser  at 
Montreal,  protest  being  nade,  and  notwe  maileii 
according  to  the  laws  of  the  state— JEfeU*  ood- 
firming  court  bekyw,.  that  it  was  not  sufl^«ot», 
inasmuch  as  the  postal  arrangements  betweeo^ 
the  two  countries  required^  prepayment  of  the 
poetaffe,  at  least  tnm  Albany  to  the  line;  bot^ 
had  the  posta^  been  paid,  the  notice  would 
have  been,  sufficient,  as  doUco  of  pcoteai  nHUt 
be  given  according  to  the  £»e  loot' eonirQeiMe,. 
but  the  protest  itself  made  aocopding  to  the 
law  of  the  place  where  the  note*  was  payable.- 
Howard  v.  Sahouriny  2  L.  0.  R.'  121,  A  6  L.  C^ 
R.  45,  Q.  B.  1864. 

249.  Action  against  the  endorser  of  a  note- 
payable  to  the  onier  of  the  maker  and  endbraed 
by  him — Held,  that  the  folldwins  notice  of  dis> 
honor  addressed  to  themak'er  and  endorser  Con- 
jointly   was  sufficient^  in  the  absence  of  proor 
by  the  defendant  of  the  existence  of.  another 
note :— "  Your  W.  V.  ©i's  note  tor  £ — currency^ 
*' dated  at  Montreal,,  the  2nd  September,  1866,^ 
**  payable  tkiee  months  after  date  to   you  ox^ 
"  order,  and  endorsed  by  you,  was  this  day,  at 
*'  the  request  of  Messrs..  H.  S.  St  Gb.>  of  this 
^  city,  merchants,  duly  protested  by  me  for  bod- 
*' payment.^    Handysiae  et  al  y.  Courimty  db* 
Moore,  IL.G.  J.  260,.  8.  G.  1867. 

260.  Held,  that  the  fact  of  an  endorser  bav* 
ing  been  appointed  to  a  temporary  office  in**^ 
place  where  he  went  alone,,  leaving  his  &mily^ 
for  Pome  time  afterward  in  me  doBicile  ooaupifd  • 
by  him  at  the  time  of  hie  appointment,  did  not 
effect  a  ehanse  of  domiGiie»  immI  notice  of  proltfti 
left  at  such  domicile  was  good,  and  suffioiaoi  to  • 
render  him  liable  for  the  p^ment  of  the  noie.. 
Ryan  et  al  &  Malo,  12  L  C.  R.  8,  Q.  B.  1861  f. 
82  &  2328  G.  C. 

261.  Time  o/.— In  an  appeal  by  the  endorsers 
of  a  bill  of  exchange  who  oad  been  condemned 
with  the  makers — Held^  that  to  hold  the  endos^ 
sers,  demand  of  payment  ought  to  have  been  made 
on  the  third  day  of  grace  with  protest  and  notifieai- 
tk>n,  and  that,  even  where  the  bill  was  made 
payable  at  the  resideiijce  of  the  holder  hims^C 
Knapp  et  ah  &  T!ie  Bank  of  Montreal,  I  U  (X. 
R.  25H,  Q.  B.  1850  \  2306  H  seq.  G.  C. 

262.  ^dtver  o/.-«-The  husband  being  .univer* 
sal  legatee  of  his  wife  endorsed  for  her  a  pcomi^ 
sory  note — HeM,  that  he  was  bound  to  pay  tho 
amount  of  the  note,  notwithstanding  there  wasHfr 
protest  of  beinff«ufficient]v  established  thatbttlifi  A 
consei^ted  in  the  name  of  nis  wife  to  waive  Utttfcti 
in  QJBd^r  to  a.void  costs,  and  that  in  fkcttae  tdb^ 
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iru  only  tkprite  nom  to  cover  the  trading  of  the 
liiubaod*  Beriau  &  McCorHll,  U  L.  C.  R.  400, 
Q.  B.  1864. 

253.  The  endorser  of*  promiBPory  note  due  the 
Utb  February  gave  to  the  holder  a  memorandum 
as  follows  :  "  My  note,  becoming  due  the  lOth 
inetaaty  good  for  ten  days  after  date."  The  note 
to  which  he  referred  became  due  the  eleventh, 
there  was  no  other  note,  and  it  was  presented  the 
24th  February— flejcl,  the  endorser  was  liable. 
Burnett  v.  Monaghan  et  dl.,  3  R.  L.  448,  L.  G.  R. 
1871 ;  2324  C.  C. 

254.  Waiver  of  notice  o/.— A  promise  to  pay 
a  protested  bill  of  exchange,  of  which  no  notice  of 
protest  has  been  given,  if  made  with  a  knowledge 
of  that  fact,  is  a  waiver  of  want  of  notice.  Ross  v. 
Fi2f(m,2  Rev.  de  Ug.  28,  K.  B.  1812. 

Lm.  Rebbwal  of,  see  Effect  of. 

255.  Action  was  brought  on  a  note  and  open 
account,  and  defendant  pleaded  that  he  had  sent 
in  a  renewal  note  to  the  plaintiffs  which  they  re- 
tained in  their  possession  and  which  had  not  yet 
matured,  and  the  plaintiffs  replied  that  they  had 
never  agreed  to  renew — Held,  that  defendant  was 
bound,  nnlesji  on  acceptance  by  plaintiffs,.tocali 
and  takts  away  the  renewal  note,  and  the  mere  fact 
of  plaintiffs  not  returning  it  could  not  be  con- 
stmed  into  an  agreement  to  renew.  Lyman  et 
al.  v.  Chamard,  1  L.  C.  J.  286,  S.  C.  1857. 

LIV.  Rights  of  Holder. 

^.  If  the  holder  of  a  bill  of  exchange  locks  it 
up  for  two  years  he  makes  it  his  own,  and  cannot 
have  recourse  to  the  person  from  whom  he  re- 
coved  it.  Bouleau  v.  Tourangeau,  2  Rev.  de  L6g. 
30,  K.  B.  1820. 

257.  The  endorsee  and  holder  of  a  promissory 
note  for  collection  may  recover  thereon  against 
the  maker  and  endorser.  Mills,  t.  Philbiny  3  Rev. 
de  Leg.  255,  Q.  B.  1848. 

258.  A  promissory  note  not  yet  due«  endorsed 
by  a  party  who  has  since  become  bankrupt,  does 
not  entitle  the  holder  to  be  paid  au  marc  la  Ivsrt 
concurrently  with  the  other  creditors  of  the  bank- 
ropt,  the  term  for  payment  not  having  expired, 
MoiWmx  V.  Audei  Sc  Mailloux  &  Carrier ^  14  L.  C. 
R.  207,  C.  C,  186^. 

LY.  Sale  of. 

259.  The  words  of  1235  C.  C,  *'  Contract  for 
the  sale  of  goods,^  comprises  the  saleofpromis- 
»orv  notes.  Truteau  k  Leblanc,  4  R.  L/  '560, 
Q.  6. 1874. 

liVI.  BlOVATVBB  TO. 


260.  In  an  action  by  the  endorsees  of  a  promis- 
sory .note  against  the  alleged  makers,  in  which 
thedefendanta  W  their  p&  denied  their  signa- 
ture—field,  confirming  courts  below,  on  evidence 
that  one  of  tne  firm  by  whom  the  note  purported 
to  be  signed  had  thrice  admitted  that  Uie  signa- 
ture waaUiat  of  their  firm,  and  had  been  written 
bf  bhnself,  tiiat  as  there  was  no  clear  and  legal 
propfofwaBiof|peQvinenes8  in  the  signature,  the 
admiiiiun  ooau  not  be  set  aside  on  mere  pre- 
atinng  from  knowledge  of  the  maker's 
alto  ihat  another  promissory 
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note  signed  by  the  firm  could  not  be  used  for  tke 
purpose  of  creating  a  standard  of  comparison  of 
handwriting,  such  signature  not  having  been  it 
self  established  to  he  genuine.  Reiaet  al.  a 
Warner,  17  L.  C.  R.  486,  Q.  B.  1867. 

261.  Held,  that  the  genuineness  of  the  signa- 
ture to  or  endorsement  of  a  note  ceases  to  be  pre- 
sumed the  moment  the  defendant  denies  it  in  his 
plea  supported  by  affidavit,  and  the  plaintiff  must 
make  proof  of  the  same,  and  that  in  the  present 
case  the  plaintife  were  guilty  ofneglect  in  accept- 
ing the  note  without sumcient  caution.  Darwin 
et  al.  &  Thompson^  3  C.  L.  J.  130,  S.  C.  1867. 

262.  Pour  aval.^A  signature  subscribed  to  a 
negotiable  note  by  a  perwn  other  than  the  maker 
of  the  note  is  a  signature  votiraoa/.  Narbonne 
v.  Tetreau,  9  L.  C.  J.  80,  C.  C.  1863. 

263.  rm/Scaftono/.— Where  the  signature  to 
a  bill  or  note  is  denied,  experts  may  be  appointed 
on  motion  of  one  of  the  parties,  and  their  report 
homologated  as  conclusive.  Lord  v.  Laurin  et 
al.,  9  L.  C.  J.  171  &  15  L.  C.  R.  452,  C.  C.  1865;; 
322  et  seq.  C.  C.  JP. 

LVII.  Signed  BY,  we  Made  BY. 

264.  Attorney.— When  a  promissory  note  ia 
signed  by  procuration,  proofofthe  due  execution 
of  such  procuration  must  bsTmade  to  entitle  the 
plaintiff  u>  recover  judgment  in  an  ex  parte  suit 
on  the  note.  Ethier  &  Thomas,  15L  .  G.J.  225« 
Q.  B. 1873. 

265.  And  that  even  where  the  defendant  is  in 
default  to  appear.    Ib.»  17  L.  C.  J.  79,  Q.  B. 

266.  Mark.^K  note  of  hand  executed  by  the 
maker's  mark  if  endorsed  gives  no  action  to  the 
endorsee  against  the  maker,  but  the  endorser  ia 
answerable  for  money  had  and  received.  Jones  r- 
Hart,  2  Rev.  de  Ug.  29,  £.  B.  1819. 

267.  A  promissory  note  signed  with  a  x  in 
presence  oi  a  witneas  is  good  and  valid.  Collins 
v.  Bradshaw,  10  L.  C.  K.  366,  C.  C.  1860. 

268.  Defendant  was  sued  on  a  note  signed  with 
a  croes,  and  pleaded,  denying  the  signature, and 
plaintiff  failed  to  prove  the  signing — Held^  that 
the  action  m ust  be  d ism i ssed.    Coupal  v .  Coupalf 

5  R.  L.  465,  S.  G.  R.  1873. 

269.  Married  ^omefi.— Action  on  note  signed 
by  a  married  woman — Hdd  (oyerrnVmg  Rivet  et 
(U.  V,  Leonard,  1  L.  C.  J.  172),  that  although 
separate  aa  to  property,  and  although  the  pur- 
chases for  which  toe  note  was  given  were  miad^ 
by  her,  that  it  was  null  and  could  not  be  recovered 
upon  if  not  authorized  by  the  husband  when  it 
was  signed.  Badeau  v.  Braultet  ux.,  1  L.  C.J. 
171,  S.  G.  1857 ;  177,  986  &  1318  C.  C. 

270.  Action  was  brought  on  a  promissory  note 
signed  b^  a  married  woman  separate  as  to  pro- 
perty, without  the  authority  of  her  husband — 
Held,  confirming  court  below,  that  as  the  defend- 
ant was  at  the  time  of  making  the  note  in  question 
a  marchandepublique,  that  the  authorization  of 
her  husband^  was  unnecessary.  Beaubien  A 
Husson,  12  L.  G.  R.  47,  Q.  B.  1862;  179  C.  C. 

271.  rromissory  notes  signed  by  a  married 
woman  without  the  authority  of  her  husband  are 
null.    Danziger  &  Ritchie  et  al.,  8  L.  G.  J.  1 03 

6  14  L.  G.  R.  425,  Q.  B.  1864 ;  177  &  986  C.  C. 

272.  Min&rs — The  defendant  was  pued  on  a 
note  signed  while  he  was  yet  a  minor,  which  fact 
he  pleaded  Him  ply  as  a  defence  to  the  action — 
Held,  that  the  plea  was  insufikiient  on  the  ground 


■_  a^ 
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that  the  defendant  should  have  pleaded  lesion  and 
aaked  to  he  released  firom  the  obligation .  Cartier 
T.  PelUstUr,  1  R.  L.  46,  S.  G. ;  986  k  1002  C.  C. 

LVm.  Stamps  oh. 

273.  Where,  at  the  hearing  of  an  action  on  a 
promis  cry  note,  the  defendants  objected  that  the 
stamps  had  been  affixed  to  tlie  note  by  the  en- 
dorsers, and  not  bv  the  makeri  and  then  only  the 
single  duty  instead  of  the  double  duty,  as  by  law 
provided,  and  the  plaintiff  sued  out  a  rule  nisi 
to  be  allowed  to  fix  the  double  stamps  under  29 
Vie.  cap.  4,  sec.  4,  the  rule  was  made  absolute,  and 
plain  tiff  obtained  judgment  Tht  Quebec  Batik 
V.  Sewtll  et  aly  17  L.  C.  R.  1,  S.  C.  1866. 

274.  But  in  another  case — Hdd^  that  a  note 
stamped  bv  the  payees  some  weeks  after  it  came 
into  their  bands  was  null,  and  that  they  could 
not  render  it  valid  after  suit  brought  by  payment 
of  the  double  duty,  as  ther  must  have  known  it 
was  not  properly  stamped  at  the  time  it  came 
into  their  hands,  and  should  then  have  paid  the 
duty.  Murphy  et  aL  v.  Ootnam,  17  L.  C.  B. 
61,  S.  G.  1866. 

276.  But  in  a  still  later  case  it  was  allowed  to 
the  defendant  to  affix  stamps  after  action  brought 
on  payment  of  costs.  Stwenson  et  al  v.  Kimp- 
ton  et  al,  12  L.  G.  J.  291,  S.  G.  1867 ;  Lemesu- 
tier  V.  Eitekie,  3  R.  L.  466,  S.  G.  1871 ;  Q.  37 
Vic.  cap.  47,seo.  2. 

276.  Where  the  defendant  had  confessed  judg- 
ment for  part  of  the  amount  for  which  he  was 
sued,  including  the  amount  of  an  unstamped 
note  for  $26,  but  the  confession  was  not  ac- 
cepted, and  after  judgment  against  defendant 
the  case  was  carried  to  review — Held,  that  the 
plaintiff  could  not  recover  on  the  note,  which  was 
accordingly  thrown  out,  but  plaintiff  was  after* 
wards  allowed  to  recover  m  assumpsit  the 
amount  for  which  the  note  was  given.  Richard 
V.  Boiswtri,  3  R.  L.  7,  C.  C.  1871. 

277.  An  unstamped  note  may  be  transferred 
even  after  maturity,  and  the  bearer  of  it  may 
by  affixing  the  stamps  recover  the  amount 
from  the  maker.  MiUet  v.  Oadhout^  3  R,  L.  8, 
G.  G.  &  Q.  37  Vic.  cap.  47,  sec.  2. 

278.  But  held^  later,  that  an  application  to  be 
allowed  to  fix  stamps  to  an  unstamped  instru- 
ment will  not  be  eranted  where  there  is  noth- 
ing to  shew  that  tne  holder  was  ignorant  that 
the  duty  had  not  been  paid,  and  made  the  appli- 
cation as  soon  as  he  became  aware  of  the  fact. 
4urlle  v.  Durocher,  18  L.  G.  J.  197,  &  Scheffer 
et  tix.  V.  Fauteuz,  18  L.  G.  J.  216,  S.  G.  1873 ;  G. 
27  &  28  Vic.  cap.  4,  sec.  9 ;  &  29  Vic.  cap.  4, 
sec.  4 ;  &  Q.  31  Vic.  cap.  9,  sec.  12  }  &  33  Vic. 
cap.  13,  sec.  1 ;  A  37  Vic.  cap  47,  sec.  2. 

UX.  To  Absbhtus. 

279.  A  note  to  one  who  is  absent  and  who  (  as 
it  happens)  is  dead,  is  not  void,  and  his  execu- 
tors may  maintain  action  upon  it.  Grant  et  al. 
tt  WiUon,  2  Rev.  de  L6g.  29,  K.  fi.  1814. 

LX.  To  AOKKT. 

280.  A  note  promising  to  pay  A,  or  his  order, 
JC20  on  account  of  B,  enables  the  endorser  of 
A  to  recover  the  amount.  Newton  v.  Allen,  2 
Rev.  de  L6g.  29,  K.  B.,  k  Moir  v.  Allen,  lb.  1817 
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281.  And  on  such  a  notS)  payment  most  be 
made  to  A,  or  A's  order,  and  not  to  B.  Clarke 
V.  Esson,  2  Rev.  de  L6g.  30,  K.  B.  Ib2a. 

LXI.  Travsfbs  of. 

282.  After  Maturity. —ii  note  of  hand  was 
transferred  after  the  time  appointed  for  pay- 
ment, and  there  was  fraud  proved  in  the  trans- 
action — Held,  that  on  slight  grounds  the  law 
would  presume  that  the  endorser  had  knowledge 
of  the  fraud,  if  it  appear  that  he  omitted  to 
satisfy  himself  as  to  the  validity  of  the  note. 
Hunt  T.  Lee,  2  Rev.  de  L6g.  28,  E.  B.  1813. 

283.  The  defendant  made  his  promissory  note 
in  favor  of  another.  The  note  was  not  paid  or 
protested  at  maturit]^,  but  some  time  afterwards 
the  payee  endorsed  it  over  to  plaintiff,  in  part 
payment  of  things  purchased  from  him.  ,  In 
an  action  on  the  note,  want  of  protest  was  rused 
by  the  defendant^^eZd,  that  me  note  might  be 
transfened  after  maturity,  but  the  maker  couU 
raise  all  the  questions  which  might  have  arisen 
in  the  meantime  between  himself  and  the  payee. 
Duguay  v.  Sin^cal,  1  L.  G.  L  J.  26,  S.  C.  B. 
1866. 

284.  Evidence  of --A  note  under  £60,  drawn 
to  order,  ma^r  be  validly  transferred  for  Talae 
received  by  him  to  whose  order  it  is  tnade  with- 
out endorsation,  and  parole  evidence  is  admiasi- 
ble  to  prove  such  transfer.  Dupuie  v.  Mareon, 
17  L.  C.  J.  42,  G.  G.  1873;  1233*  2341  G.  C 

286.  Broper^f  in.— The  plaintiff  was  the 
transferee  of  t^o  notes,  accepted  by  his  em- 
ployer and  auteur  in  part  settlement  of  a  note 
of  x260,  given  by  defendant  in  consideration  of 
1,000  shares  of  the  caratal  stock  of  a  slate 
company.  The  plaintiff's  declaration  alieced 
that  the  notes  were  delivered  to  him  for  yalue 
received,  and  that  he  was  the  sole,  true  and  law- 
ful bearer  and  proprietor  of  the  said  notes,  but 
there  was  no  allegation  of  any  endorsement  to 
the  plaintiff  by  the  payee,  whose  name  anpeared 
on  the  notes  as  havmg  been  erased — Held,  that 
the  plaintiff  had  not  proved  the  title  under 
which  he  held  the  notes,  and  the  allegation  that 
they  were  delivered  to  him  by  the  payee  was 
not  sufficient  to  constitute  him  the  creditor,  the 
notes  not  being  payable  to  bearer  and  no  en- 
dorsement from  the  payee  to  the  plaintiff  being 
alleged.  Hempsted  &  Drummond  et  al,,  10 
L.  C.  B.  27,  Q.  B.  1869. 

286.  £.  &  M-  bavins  been  in  co-partnership 
in  the  firm  of  Wm.  M.  &  Go.,  and  E  havit^ 
subsquently  entered  into  partnership  with 
other  parties  under  the  firm  name  of  J.  E.  A 
Go.,"  by  an  agreement  passed  in  July,  1865,  M. 
ajgreed  with  J.  £.  &  Go.  to  assume  all  the  liabili- 
ties of  Wm.  M.  St  Go.|  to  pay  the  sum  due  E.  A 
Go.,  in  four  instalments,  and  to  give  security 
on  condition  that  he  should  be  allowed  to  cut 
timber  on  certain  timber  limits  of  E.  A  Go*. 
He  subsequently  cut  timber  without  giving 
security,  and  the  timber  wa^  transferred  to  the 
firm  of  Symes  &  Go,,  which  had  made  advances 
to  him.  if.  paid  E.  &  Go.  the  first  instalment  of 
the  above-mentioned  debt  by  his  notes,  one  for 
£1,600,  which  E.  &  Go-  paid  away  to  a  third 
party,  and  one  for  £800,  which  E.  A  Ca  placed  to 
the  credit  of  M.  &  Go.  E.  &  Go.  having  hjeaieie 
arrit  before  judgment  seized  the  timber  out  as 
in  the  possession  of  M.,  and  having  sued  for  the 
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whole  debt— iJeld,  tbat  E.  A  Ca  having  paid 
awaj  the  note  for  ill  ,600  to  a  third  party^  oould 
not  sae  for  the  debt  for  which  it  was  eiven 
without  producin|;  the  note,  and  also  thafE.  & 
Ca  having  earned  the  note  for  £600  to  the 
eredit  of  Wm.  M.  &  Co.^buld  not  withdraw 
It  fram  that  account  without  the  consent  ofM. 
Gibson  et  al.  v.  MoffoUi  k  Younot  2  L.  C  L.  J. 
60,  Q.  B.  1866. 

287.  And  held,  also,  that  the  plaintifib  not 
baring  all^^  the  insolvency  of  M.  in  their 
declaration  could  not  base  their  right  to  sue  for 
the  whole  of  the  debt  on  such  insolvency,  and 
>tbe  allegation  of  his  insolvency  in  their  si)ecial 
answer  oould  not  avail  to  supply  the  deficiency 
in  their  declaration.    lb. 

288.  Neither  oould  the  right  to  sue  for  the 
whole  of  the  debt  be  based  on  the  alleeed 
fraud  of  the  defendant  in  transferrins  the  timoer 
to  S.  &  Co.,  unless  such  fraud  were  alleged  in  the 
declaration,  the  allegation  of  fraud  in  the  affida- 
Tit  alone  being  insufficient    lb. 

t 
LXH.  (Tkivdobskd. 

189.  A  promise  to  pay  a  note  to  the  holder 
which  is  not  endorsed  is  sufficient  to  enable  the 
holder  to  recover,  if  the  drawer  knew  that  it  was 
not  endorsed.  Aylwin  v.  OrutUnden,  2  Rev.  de 
Ji6g.  30,  &.  B.  1820 ;  2286  C.  C 

LXm.   UmrBOOTIABLB. 

290.  A  promissory,  note  which  is  not  drawn 
to  order  cannot  be  transferred  by  endorsement 
%n  Uaafc  by  the  person  in  whose  favor  it  is 
made.  La  Banque  du  Peuple  v.  Ethier,  1 R.  L. 
47,  &  G.  18—  ;  2286  &  23^  C  G. 

LXIV.  Valve  Beoeived. 

Ml.  The  want  of  the  words  **  for  value 
iveeived "  does  not  |>revent  a  plaintiff  from 
reeovering  on  a  note  if  it  be  in  evidence  that 
value  was  ei ven  therefor.  Duckesnau  v.  Eoaris, 
a  Bev.  de  Leg.  31,  K.  B.  1821 ;  2285  G.  G. 

LXV.  Void  ab  mrio. 

192.  A  note  g^ren  to  the  new  firm  formed 
after  the  dissolution  of  the  old,  in  satisfiM^tion  of 
a  guarantee  given  to  the  old  for  advances  made 
hy  them, was  AeZi,  reversing  court  below,  to  have 
been  given  in  error  and  without  consideration, 
4ttd  was  therefore  void.  Renault  &  Thomas  et 
4iL,lB.L.706,Q.  B.  1868. 

293.  Where  notes  were  given  by  insolvents^  a 
'Aw  days  before  the  insolvency,  to  secure  parties 
to  whom  they  were  indebted  on  accommodation 
paper,  and  on  these,  notes  being  transferred 
-the  transferees  claimed  to  rank  on  the  estate  of 
the  iMolvents  for  their  value — Held,  that  such 
odes  were  noil  and  void  ab  initio  even  in  the 
bands  of  an  innocent  holder  for  value  before 
natiuily.  Daois  et  al.  in  re  A  Muir  &  Cham- 
herkuM  H  at.,  13  L  G.  J.  184,  S.  G.  1869  ;  1032 
^  JCf.  €L  a,  4  Ins.  Act  1875,  sees.  130-133. 


iLXVI.W 


Made. 


^H,  Tha  endenoe  of  the  plaintiff  in  an  action 
1  a  4M»  is  adttiiMible  to  prove  that  the  note. 
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though  dated  at  Montreal,  was  made  at  Quebec. 
OtwXt  et  al,  V.  Wright  et  al.,  13  L.  G.  J.  60, 
8.  G.  1868. 

LXVIL  Where  Maker  ABSOOiroa. 

295.  Before  a  note  of  hand  payable  d  terme 
becomes  due,  action  may  be  maintained  for 
the  amount  against  the  drawer  if  he  abscond. 
Shepherd  v.  Henrickson,  2  Rev.  de  L6g.  31,  K.  B. 
1819. 

LXVin.  Where  PAYilBLB. 

296.  On  an  appeal  from  a  judgment  con- 
demning the  defendants  jointly  and  severally 
to  pay  the  amount  of  the  promissory  note  sued 
upon — Held,  reversing  the  judgment  of  the 
court  below,  that  a  promise  to  pay  at  a  specified 
place  is  not  a  promise  to  pay  generally,  and 
there  is  no  liability  on  the  part  of  the  maker  of 
a  promissory  note  payable  at  a  specified  place^ 
unless  proof  be  made  of  a  presentment  and  of 
demand  of  payment  at  such  specified  place,  and 
of  neglect  or  refusal  there  to  pay  the  amount 
of,  such  note.  O'Brien  &  Stevenson  et  aL^  15 
L.  G.  R.  265,  Q.  B.  1865 ;  2307  G.  G. 

LXIX.  WithBakk  Stamp. 

297.  A  bill  or  note  "bearing  the  stamp  of  a 
bank  may  still  be  put  in  circulation.  Barihe 
&  Armstrong,  5  R.  L.  213,  G.  G.  1869. 
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PBBIGHTMEST,  CARRIERS,  &o. 

I.  Mat  be  Explained  bt  Parole  Evidexoe, 
see  EVIDENGE  Parole. 


BIRTH  OF  POSTHUMOUS  CHILD. 

I.  Effect  of,  with  Regard  to  Wills,  see 
WILLS. 


BISHOPS. 


I.  Powers  of. 


298.  A  Roman  Gatbolic  Bishop  of  Quebec  has 
no  authority  to  compel  the  marguilliers  of  a 
parish  to  account.  He  can  require  a  statement 
of  their  proceeding  for  his  information  as  td 
the  manner  in  which  they  have  expended  the 
money  of  the  parish,  but  it  belonzs  to  the  secu- 
lar power  exclusively  to  conipdl  judicially  a 
reddition  de  compte  by  means  of  an  action  in- 
stituted in  the  name  of  VCEuvre  et  Fabrique 
for  that  purpose.  La  Fabrique  de  St-  Jean  & 
Chouinard,  2  Rev.  de  L6g.  276,  K.  B.  1820. 


BOABD  AND  LODGING. 

L  Mat  be  Proved  bt  Parole  Etidenobi  see 
EVIDENGE  Parole. 
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BROEESS. 
BOABD  OF  TRADE. 


BOUNDARIES. 


\W 


I.  Exemption  of  Mkmbkrs. 

299.  The  memben  of  the  Boanl  of  Trade  of 
Montreal  are  not  exempt  fh>iii  serving  as  jurors 
in  ciiril  or  criminal  cases.  Ikitkewsan  v.  The 
Boyal  Ifunrance  Co.  &  Darling,  13  L.  C.  J.  229, 
S.  G.  1869 ;  360  0.  G.  P.  A  Q.  32  Vic.  cap.  22. 


BOND. 


L  GiTBjr    BY  Public  Offioxbs,  <etf  HYPO 
THEG  Lkoal. 


BONDHOLDERS. 

I.  Or  Railways,  «M  RAILWAYS. 


BONDS. 
I.  Ik  Appeal,  see  APPEAL. 


BONDSMEN— *.«    APPEAL    Scbktiss 
in;  SURETYSHIP. 


BONDED  WAREHOUSE. 

I/Removiko  Goods  from. 

300.  Although  it  is  provided  by  31  Vic.  cap. 
6,  sec.  80,  that  persons  unlawfully  removing 
goods  from  a  bonded  warehouse  shall  inc^r  the 
penalties  imposed  on  persons  for  smusxling, 
a^d  by  sec.  75  of  the  same  act  smuggling  is 
made  a  misdemeanor,  punishable  by  penalty 
not  exceeding  $200,  or  by  imprisonment  fbr  a 
term  not  exceeding  one  year,  or  by  both,  still 
an  indictment  will  not  lie  under  sec.  80  for 
a  misdemeanor.  Begina  v.  Bathgate  et  al, 
13  L.  C.  J.  299,  Q.  B,  1869. 


RONS— 5fee   BILLS    OF   EXCHANGE 
AND  PROMISSORY  NOTES. 


BOOKS.  I 
L  Of  Acooxmr,  see  ATTACHMENT  Ex(iip-> 

TIOVS. 

II.  Of  MLKiciPALCoBPORATioK8,«ef  MUNI- 
CIPAL CORPORATIONS. 


30TT0MRY-5etf  MERCHANT 
SHIPPING. 


BOTTOMRY  BOND. 
L  Interest  on,  see  INTEREST. 


BOUGHT  AND  SOLD  NOTES— &e 

AGENCY. 


BROKERS, -Sale  bt,  &c. 


BOUNDARIES— &e   ACTION  BN 

BORNAQE. 

I.  Between  Neighbors,  301 . 

II.  Extent  of  Sale  Determined  by,  302'. 
m.  How  Determined,  303, 304. 

IV.  Of  Parishes,  ue  ACTE  OF  BIRTH. 

v.  Power  of  Court  with  Rkgab3>  to 
Boundaries  of  Property  in  another  Pro- 
yince, 305. 

VI.  Power  of  Municipal  Corporatkmib 
Concerning,  see  MUNICIPAL  CORPORA- 
TIONS, 

VII.  Prescription  of,  306^ 

VIII.  Replacement  OF,  307. 

I.  Between  NxiOHBoiis. 

^1.  The  C.  S.  L.  C.  cap.  26,  sec.  32.  aft  8, 
wllh  respect  to  boundaries  between  neighbo^ 
in  country  places  and  the  rights  and  oblieatioDS 
of  such,  is  t'iiU  in  force.  MaUeau  y.  PeUand,^ 
R.  L.  279,  C.  C.  1874. 

il.  Extent  of  Sals  DirxRaiNED  bt« 

302.  For  determining  the  extent  of  (Im  pro- 
perty sold,  specific  boundaries  are  to  be  p«*> 
ferred  to  an  indication  of  quantity.  Herrickdt 
Sixby,  8  L.  C.  J.  324,  Q.  B.  1864. 

in.  How  Determined. 

303.  A  piece  of  land  oontainine  aboatl4#or 
150  acres  was  sold  in  two  lots,  the  eastem  po^ 
tion  being  described  in  the  deed  as  contain mg 
90  acres  more  or  less,  and  the  weibtem  {portion 
about  60  acres,  but  the  descriptioits  in  -Ihe 
deed  did  not  agree  as  to  the  way  the  tine  of 
boundary  was  to  ran.  An  action  en  bornadf 
was  brought,  and  a  sarYsy  was  made  gtYiiis& 
acres  to  we  owner  of  the  latter  portioo  a«3  fi£ 
to  the  former.  The  Mport  of  the  surr^was 
homologated  thereupon  by  the  Superior  Goiiil» 
and  on  appeal  to  the  Queen's  Beneh  the  iodg- 
ment  of  the  Superior. Court  was  confimiea,  but 
both  judgments  were  rerersed  on  appeal  to 
PriYY  Council,  it  being  held  that  the  CAoadian 
Courts  were  wrong  in  their  construction  of  the 
deeds  and  eYidence  as  to  the  boundaries,  tha^ 
rule  being  that  in  a  deed  oonYeying  land  where 
the  description  of  the  land  intended  to  be 
Yeyed  is  so  ambiguously  expressed,  thftt  it 
very  doubtful  wtukt  were  intended  to  be  tl 
boundaries  of  the  land,  and  the  language  of  the 
description  admits  equall;^  of  two  different  ooo- 
structions,  the  one  making  the  quantity  con- 
veyed agree  with  the  quantity  mentioned  in  the 
deed,  and  the  other  making  the  quantity  alto- 
gether different,  the  former  construction  must 
prevail.  lb.,  11  L.  C.  J.  129  A  17  L.  C.  K  146,. 
P.  C.  1867. 

304.  And  held,  also,  that  the  case  differed  from 
a  conveyance  of  a  certain  ascertained  piece  of 
laud  correctly  described  by  its  boundaries  on 
all  sides,  with  a  statement  that  it  contained  eo 
man;^  acres  or  thereabouts,  when,  if  the  qnantitw 
was  incorrectly  stated,  it  did  not  affect  thetnafi- 
action.    lb.  &  1501  C.  C. 
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7.  Pown  or  CovBT  with  Bmarp  to  Bovir-r 
Dum  or  Pbopbrtx  w  Axotheb  Pkotoiok. 

f 

305.  In  an  action  of  damages  for  trespase  and 
for  OQttinff  timber^  etc,  ot  the  property  of  the 
plaintiff;  tte  qaeation  turned  npon  the  boundary 
line,  the  property  of  tke  one  oeing  in  Ontario 
and  the  other  in  Qaebae.  The.court  ordered  an 
etpertue  ioeetabliah  whether  the  timber  aliened 
to  have  been  cut  waaso  cut  on  one  side  or  other 
of  the  line— J9eM,  rerersing  thia  judgment,  that 
the  court  had  no  power  to  name  experts  for  the 
purpose  mentioned,  the  line  to  be  eetablished 
Deing-  in,  the.  province  of  Ontario.  Skegd  & 
McDtmneUy  3  R.  C.  43,  Q.  B.  1872. 

Vn.  Prmobiptioh  of,  $ee  PRESCRIPTION. 

306.  A  line  fence  which  has  existed  for  thirty 
years  and  upwards  will  be  held  to  mark  the 
promr  bonndariee  of  the  property  without  re- 
cara  to  title.  PaUnaude  v.  Charron,  2  R.  L. 
624,  S.  C.  1870  J  2242  C.  C. 

VUl.  RkPLAOEM SKT  OF. 

307.  In  a  poeseasofF  action  to  compel  the 
replacement  of  bounaaries  which  had  been 
planted  by  a  sorteyor  with  the  consent  of 
plaintiff  and  defendant  between  their  respective 

Sropertiee,  and  subsequently  removed  by  the 
efendant  without  the  platntifTfi  consent,  it  is  not 
competent  to  the  defendant  to  contend  that  the 
bouDdariee  were  erroneously  fixed,  aqd  in  such 
action  the  yearly  possession  of  plaintiff  is 
euifidently  eatabhabed  by  the  production  of  the 
froei^-verbal  de  Iximage*  LmoleUe  &  Leelerc^ 
19  L  C.  J.  183,  Q.  B.  1876. 


BBEACH  OF  PRIVILEGE. 
I.  Of  Pabliaxcvt,  tee  PARLIAMENT. 

BREACH  OF  PROMISE. 

L  Of  UAjLBiAO^see  CONTRACT  of  Mak 
luct,  PROMISE  OF  Masbiaob,  Stc. 


BRIBEBY— iS^  EIJICTION  LAW. 

BRIDQES— &9  MUNICIPAL  COR. 
'  PORATIONS. 

I.  Pbitilvok  QoHCSBNivo,  308-313. 
H.  Rkspovbibilitt  FOB,  314-317. 
in.  Toll,  318. 

L  PmiVILEGB  COVOEBVISO. 


308«  AetioD  was  brought  of  damages  against 
the  detadftnt  in  his  capacity  of  tutor  of  a 
Toinor  child,  proprietor  of  a  mill,  for  the  in- 
fringement of  an  exclusive  right  6f  ferry  held 
bvj^aiBtiir  under  the  Provincial  Statute  10  & 
11  ^^  CMK  99,  wd  to  obtain  a  prohibition  of 
each  iofragemoit  jn  future — Aid,  that  the 
conveying  or  emamg  parsons'  over  a  river 


within  the  limits  of  another's  exclusive  right 
of  ferryage  and  transport,  although  done  gra- 
tuitously,  if  it  ultimately  produce  gam  to  the 
person  working  the  unauthorized  ferry,  is  »■ 
crossing  for  hire  or  gain  within  the  meaning  6f 
the  statute,  and  ^vea  rise  to  a  claim  for  damam 
and  for  prohibition  as  sought  by  plaintiff. 
Leprohon  v.  Globensky  ^  qual:,  3  L.  C.  J' 
310,  8.  C.  A  Olobenskv  et  ux.  &  Lukin  ei  al,^ 
6  L.  C.  J.  146,  Q.  B.  1862. 

309.  In  1826  one  Robert  Jones,  by  act  of  the^ 
legislature,  obtained  permission  to  build  a  tolir 
bndge  over  the  Richelieu  river,  with  the  right  to* 
toke  the  knd  necessary  for  that  purpose  oh 
paying  a  ju^t  indemnity  therefor,  and  in  1853  a 
charter  was  granted  to  the  defendants,  a  ra^-- 
way  company,  to  construct  their  railway,  and  br 
an  amendment  to  such  charter  to  build  a  branch 
line  from  Waterloo  to  St.  Johns,  by  which  the  Ime- 
was  carried  over  the  Richelieu  river.    On  actio^ 
brought  by  the  plaiintiff"  to  suppress  the  said 
railway  bridge  and  to  declare  hitn,  the  plamtiff; 
sole  proprietor  of  the  right  to  build  a  bridge  for 
hire  over  the  said  river— .fH«W,  that  the  P^^- 
lege  to  construct  a  bridge  such  as  possessed  by 
the  plaintiff*  did  not  confer  any  ri^ht  of  pro-  . 
perty  in  the  waters  of  the  river,  which  are  pwt 
of  the  public  domain,  and  that  consequently  he  - 
could  not  demand    the  demolition    of  works 
erected  upon  a  public  river  under  authority  of 
law,  such  as  the  bridge  built  by  defendants,  even 
if  uocd  to  carry  passengers  for  hire  contraryto^ 
a  clause  in  plamtiff's  charter.    Jones  v.  The 
Siansiead,Sh€fford&  Chambty  RailjoayOo.^  17 
L.  C.  R.  81,  S.  C.  1867,  &  16  L.  C.  J.  157,  P.  C- 
1872. 

310.  And  keldy  also,  that  the  recourse  of  tibe 
proprietor  of  ^e  privilege,  was  limited  m  8U(» 
cases  to  the  indemnity  prescribed  by  his  charter,, 
and  in  default  of  payment  thereof,  a  prohibition - 
of  all  transport  over  the  railway  bndge  wouldi 
be  granted.    lb.  ,     ,    .  , 

311.  One  Theberge  obUined  from  the  legsla- 
ture  the  right  to  build  a  bridge  across  the  River 
Yamaska,  and  to  charge  toll  therefor,  and  the 
act  included  a  prohibition  to  all  other  personer 
to  erect  a  bridge  for  the  passage  of  persona^, 
beasts  or  carriages  for  lucre  or  fljain  at  the  dis- 
tance of  a  mile  or  upwards  or  half  a  league  or 

under,  from  the  bndge  to  be  ere<i*^.  V  **V " 
grantee  under  penalty  of  a  fine,  but  added  that, . 
*'  nothing  in  the  preseut  act  stall  deprive  the 
public  of  the  privilege  of  crossing  said  nver- 
within  the  said  limits  by  means  of  f<frd  or  canoe, 
or  in  any  other  mann^  without  payment  or 
gain  "— ^Z<i,that  the  righte  of  the  grantee,whicl>. 
had  been  ceded  to  plaintiff",  consisted  simply  in 
the  right  to  collect  the  tolls  of  his  bridge  m 
question,  but  in  the  terms  of  the  grant  it  wa» 
permitted  to  any  other  person  to  construct  a 
bridge  within  the  said  limits,  provided  Jt  waa^ 
not  for  the  purpose  of  gain.     Gvrard  v.  Belan- 
ger  et  al,  17  L.  C.  J.  263,  S.  C.  1872.  . 

312.  And  AcW,al80,  that  the  defendants  haying: 

commenced  to  construct  a  bridge  within  the 
said  limits  for  the  free  passage  of  themselves 
and  four  hundred  co-proprietors  without  charge 
or  toll  was  not  a  violation  of  the  privilege  of 
plaintiff",  as  the  gain  or  profit  mentioned  m  thj^ 
said  act  referred  simply  to  the  profit  represented 
by  the  toll  which  tne  plaintiff  had  a  nght  U^ 
collect.    lb. 


183 


BUILDERS. 


BIB-LAWS. 


184 


ni.  Toll. 

318.  Mail  carriers  conveying  passengers  and 

.  -effects  across  a  toll  bridge  erected  ander  6  Geo. 

IV.  cap.  29)  are  not  exempted  by  that  statute 

from  tne  payment  of  tolls.    I^ler  v,  Jones,  4 

X.C.R.427,S.  C.  1864. 


3RITISH  MARRIAGE  ACT— See 
jaUDSON  BAT  COMPANY. 


313.  And  held,  alao,  that  the  prohibition  con- 
4ained  in  the  act  did  not  invest  tne  plaintifif  with 
^  real  right  susceptible  of  giving  to  bim  an 
^action  en  camplednU^  and  the  only  action  plaintiff 
.  possessed  in  the  premises  was  one  for  a  ^nalty^ 
^provided  a  bridge  were  constructed  in  violation 
« of  his  rights.    lb. 

11.  Respovsibilitt  roB. 

314.  In  an  action  by  a  municipal  corporation 
-against  the  proprietor  of  a  toll  bridge  for  the 

-cost  of  repairing  the  road  which   ^d   to  the 
bridge,  and  the  defendant  pleaded  that  the  road 
was  a  public  one  and  he  was  not  responsible— 
Held,  that)  under  the  provisions  ot  the  Mu- 
«)icipal  Road  Act  of  1865^  the  action  must  be 
maintained,  but  without  costs,   as  the  defen- 
•dant  had  not  been  previously  notified.     The  Cor- 
poration of  the  Pariah  of  St  Rose  v.  Leprohon, 
^  L.  C.  J.  118.  S.  C.  1868;  762  M.  C 

316.  The  plaintiff  brought  action  aininst  the 
.^prietor  of  a  toll  bridge  at  Isle  J^sus  for 
damages  suffered  by  him  m  consequence  of  the 
haA  state  of  the  bridge,  or  rather  of  the  road 
leading  immediately  to  it,  and  the  defendant 
pleaded  that  the  road  in  question  did  not  be- 
long to  him,  and  he  was  not  responsible  for  it — 
Hudy  reversing  the  judgment  of  the  court  below, 
that  the  defendant  was  responsible  for  the  con- 
-^lition  of  the  road  leading  to  the  bridge,  as  well 
.as  for  the  bridge  itself.    Orenier  v.  Ltmrohon, 
^  L.  C.'J.  296,  Q.  B.  1869;  762  M.  C. 

316.  Municipal  corporations  are  responsible 
for  damages  caused  b^  accidents  on  bridges 
which  are  not  public  bridges  but  are  considered 

.as  such.     The  Corporation  of  Eton  &  Rogers,  3 
R.  L.  461,  Q.  B.  1871 ;  860  et  seq.  M.  C. 

3 17.  But  where  a  bridge  built  by  the  Govern- 
•ment  had  been  carried  away  by  a  flood — Held, 
that  the  municipal  corporation  was  not  hable 
iipr  its  reconstruction.  Oiguire  v.  The  Corpo' 
ration  of  the  Township  of  CherUey,^  R.  L.  286, 
€.  C.  1874. 


refiised  to  sign— ITeZd,  that  be  was  not  entitled 
to  be  paid  Uie  value  of  the  work  done.  Jfe- 
WUUcans  v.  Josmh,  1  L.  C  L.  J.  92»  S.  a 
1866. 

320.  A  stone  building  was  fo  be  ereeted  in 
place  of  a  wooden  one,  and  the  question  arose^ 
was  the  builder  bound  to  account  for  the  stone 
on  the  premises?  The  usage  appotfs  to  be 
where  the  builder  is  not  paid  for  taking  down 
the  old  building  he  has  a  right  to  the  stone, 
but  where  he  is  paid  he  must  account.  In  this 
case  he  was  paid  $36  for  taking  down  the  old 
building,  therefore  this  item  must  be  deducted. 
Fjtott  V.  Ju5ifim2le,  1  L.  C.  L-  J.  64,  S.  C.  R. 
1866. 


BUILDINGS. 

I.  Liability  fob  Aooidbvts  ih  ComrBonaB 
WITH,  see  DAMAGES,  NEGUGRKCB. 


BUILDIN&  SOCIETIES— &c  OOB- 
PORATIONS. 


BURIAL— fifee  CEMETERIES. 

I.  PowEB  or  GouBTS  nr  Matters  of,  321. 

II.  Riost  to,  322,  323. 

321.  On  a  mandamus  to  compel  the  rector  of 
a  parish  to  burr  in  Uie  Mount  Uermon  Ceme- 
tery the  body  of  the  infant  son  of  the  petitioner, 
a  member  of  the  Church  of  England— ITeW, 
that  where  there  was  ground  consecrated  and 
set  apart  as  a  burial  ground  in  a  parish,  a 
clergyman  of  the  Church  of  England  cannoc  be 
compelled  to  bury  the  dead  in  a  place  that  haa 
not  oeen  sanctioned  or  approved  of  as  a  barr- 
ing ground  rbv  the  authorities  of  that  d&arch. 
WutUU  exp,  1  L.  G.  R.  414,  8.  C.  1861. 

II.  Right  to. 


BROKERS-See  AGENCY. 


BUILDERS— &e  ARCHITECTS  AND 
CONTRACTORS. 

I.  Liability  of,  see  CONTRACT, 
n.  Privileob  of,  see  PRIVILEGE. 

X  m.  Rights  of,  319, 320. 

319.  Where   a  builder  had   auarried  some 
Atone  under  a  contract  which  ne  afterwazde ' 


322.  A  Roman  Catholic  parishioner  who  haa 
never  been  ex-communicated  nondnaUm,  and 
has  nev^er  been  adjudged  or  jprovided  to  be  a 
public  smner  within  the  meaning  of  the  Quebec 
ritual,  was  not  at  the  time  of  his  death  undo- 
any  such  valid  ecclesiastical  censure  as  would, 
according  to  the  Quel«o  ritual  or  any  law  bind- 
ing upon  Roman  Catholics  in  the  Province  of 
Quebec,  justify  the  denial  of  ecclesiasUoa  eepul- 
tnre  to  his  remains.  Brown  &  The  Owri  & 
MargwiUiers,  <fec.,  de  ITotre  Dame  de  Mim^^aiy 
20  L.  C.  J.  228,  P.  C.  1875. 

323.  And  held,  also,  that  the  Fabrique  were 
bound  on  payment  of  the  accustomed  duea  to 
give  to  the  remains  of  the  deceased  burial  ia 
tnat  part  of  the  cemetery  in  which  Roniaa 
Catholics  are  usually  buried  with  the  rites  of 
the  Church,  and  in  which  the  graves  are  coo- 
secrated.    Ib» 


BYE-LAWS— /Sm  municipal 
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CADASTjas. 

L  StVOMOEUL. 

\.  A  cadastre  dulj  depoeiUd  and  eloeed^  and 
J  to  which  no  appeal  was  taken  before  the 
^igniorial  court  of  revision,  is  final,  and  a 
.^^efendant  cannot  ask  its  reformation  upon  the 
alleged  ground  that  the  commissioner  was  led 
into  error,  owing  to  the  non-production  of  deeds. 
JERHee  v.  Renaud,  13  L.  Q.J.  164,  8.  G.  1869 ; 
0.  8.  L.  C.  cap.  41,  seo.  18. 


CANDIDATES. 

I.   At    MUNIOIPA.L  ELEOTIOK0,  stt  IMONICI- 

^AL  CORPORATIONS. 

n.    At      PA.RL1AMMTABT      ELtOTIOHS,       »€€ 

ELECTION  LAW. 


MatUfadendumiB  abolished.  The  Xhper  CoModa 
iBank  ▼.  Kirk,  6  L.  a  R.  462, 8.  al856 ;  2271 
'et aeqO,  C 

3.  JBut  Md,  later,  where  the  defsadftiit  hid 
been  arrested  on  a  capias  ad  res.  and  had  cveil^ 
bail,  and  judgment  had  been  rendered  for  plain- 
tiff^ declaring  the  capias  good,  that  as  the 
defendant  hma  not  filea  in  the  proihoDotaij's 
office,  acc(»ding  to  the  statute  above  mentioned, 
a  statement  under  oath  of  all  his  credits,  pro- 
perty and  effects,  that  such  defendant  maj  be 
iniDrisoned  for  a  space  of  time  at  the  diaeretioa 
of  tne  court,  not  exceed  ing  one  jear,  Jfa^/orlaiK 
V.  Bdweaut  4  L.  C.  J.  357, 8.  C.  1860. 

4.  And  hMf  also,  that  in  such  case  defendant 
need  not  have  notice  of  the  petition.  J\k  781 
C.  C.  P. 

m.  Affidatit  fob. 


CAPIAS— &a   ATTACHMENT  m- 

FORK  JUDQMSNT. 

I.  Action  for  Malicious  Arrest  uxpbr,  see 
ACTION,  ARREST,  DAMAGES. 
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2.  By  the  tftatuie  12  Vic.  cap.  42,  exeenUpn 
vRgvunst  the   hody  by  meRoB  of  R  CRpias  ai 


5.  Ad  Rffidavit  to  hold  to  bail  though  b^  in 
part  may  be  efficient  for  the  remainder.  PatUr- 
son  €t  aZ.  ▼.  Bowen,  3  Rer.  de  L6c.  34T,  K.  B. 
1809. 

6.  Ad  affidavit  to  hold  to  bail  canooc  be  con- 
tradicted by  counter  affidavits.  Lam^femee  ▼. 
KinckUy,iTLev,  de  L6g.  348,  K.  B.  1810;  821 
C.  C.  P. 

7.  If  in  an  affidavit  for  capias  the  plaiatii 
swears  he  believes  the  defendant  is  aoout  to 
leave  the  Province  from  his  own  knowledge,  he 
must  state  the  cause  of  his  belief,  because  that 
IS  the  best  criterion  for  the  exercise  of  the 
judge's  discretion.  If  he  founds  his  belief  on  the 
information  of  others,  he  must  swear  that  he  is 
credibly  informed  ana  hath  just  reason  to  believe, 
and  in  hie  conscience  doth  verily  and  sincerely 
believe,  that  the  defendant  is  immediately  about 
to  leave  the  Province.  Chriiien  v.  MeLans,  3 
Rev.  de  Leg.  .348,  K.  B.  1811 ;  798  C.  C.  P. 

8.  An  affidavit  to  hold  to  bail  made  by  the 
plaintiff's  wife  is  sufficient.    lb. 

9.  A  capias  to  hold  to  bail  ma^  be  hsi 
pendente  Itie  upon  the  usual  affidavit  that  the 
defendant  is  about  to  leave  tjie  Province- 
Collins  V.  Hunter fi  Rev.  de  Li^g.  349^  £3. 1814. 

10.  An  affidavit  to  hold  to  bail  must  be 
positive  that  the  debt  is  due. .  The  words  **a8 
appears  by  the  plaintiff's  books,"  or  "  as  the 

Slain  tiff  believes,"  is  not  sufficient,  and  the 
efendant  in  siich  case  will  be  discharged  on 
filing  a  common  appearance.  Sodgson  r.  Oliva. 
3  Rev.  de  Ug.  349,  K.  B.)  798  G.  0.  P. 

11.  The  want  of  a  sufficient  affidavit  to  hold 
to  bail  is  not  a  subject  for  an  exceotioii  to  the 
form.  Patterson  v.  Hart,  3  Rev.  ae  L^.  195. 
K.  B.  1811 ;  821  C.  C.  P.  -^        ' 

12.  On  a  motion  to  quash  a  capias,  on  the 
eround  that  the  affidavit  did  not  show  that  it  had 
been  sworn  to  by  the  plaintiff,  or  by  hia  book- 
keeper, clerk  or  lesal  attorney,  as  required  by  25 
Qeo.  3,  cap.  2 — i£{(i,  confirming  the  dedeionof 
the  court  below,  that  the  rule  obtained  oq  such 
motion  should  be  dismissed.  CoeUesA  The  Bemk 
of  Montreal,  2  Rev.  de  Ug.  328,  Q.  B.  1840 ; 
798  C.  C.  P. 

13.  An  affidayit  to  obtain  a  capia0»  which 
states   that  the  defendant  is   indebted  to  the 

Slaintiff  in  a  certain  sum  for  board  and  lod|png 
uring  the  Qpace  of  six  months,  and  te  axtid^ 
of  clothine  furnished  him,  is  bad.    (h^bert  v. 
I  Barrett,  lU  C.  K  212,  S.  C.  1860. 


1» 


CAPIAS. 


CAPIAS. 


ISO 


H.  Id  an  tlHmyit  od  tlie  grouDd  that  the 
deftodact  m  about  to  leave  the  Proviiioei  the 
OBiMkm  of  the  worda  *'  with  intent  to  defraud 
his  creditors  generally  and  the  plaintiff  in 
sartieiilar*'  is  fiatal.  Zamarehe  ▼.  Lebrocq,  I 
L  C.  R.  216,8.  C.  1851. 

15.  The  allegation  in  an  affidavit,  that  the 
defendant  himself  stated  that  he  was  leaving  for 
CaUfomJa,  was  held  to  be  soflicient  to  justify  the 
iasoingofa  writ  of  capias.  Benjamin  et  al  v. 
Wiktniy  1  L  G.  R.  351, 1850. 

16.  But,  in  another  csBe—Held^  that  the 
aOention  that  the  defendant  had  taken  away 
goods  placed  with  the  plaintiff  as  secnritt  for 
the  paymeni  of  a  note,  that  he  had  refUsed  to 
deliver  a  horsey  and  that  he  was  a  stranger  and 
h«d  failed  to  keep  appointments,  and  that  he 
hid  withdrawn  himself  from  his  creditors,  were 
oot  sttiReient  to  justify  a  capias.  Leeming  v. 
Cochrane,  1  L.  G.  R  352,  8.  G.  1851. 

17.  In  another  ease — Eeld,  that  the  alle^- 
tkm  **  that  the  plaintiff  has  heen  credibly  m- 
formed  that  the  defendant  had  secretJj  removed 
his  goods  in  the  night  time,  with  intent  to  depart 
the  province,"  is  not  sufficient  to  support  a 
writ  of  capias,  the  name  of  the  party  from  whom 
the  information  is  obtained  not  lieing  disclosed. 
OyrneU  v.  MerriU,  1 L.  G.  R.  357,  8.  G.  1851. 

16.  Ai^  affidavit  for  capias  is  insufficient  if 
beins  taken  for  damage  suffered  by  goods  on 
board  ship,  it  does  not  state  with  certainty  that 
the  goods  were  so  damaged  while  in  the  custody 
and  safe-keeping  of  the  defendant,  and  before 
dehvery.  Gale  eioLv.  Brown^  3  L.  G.  R.  148, 
S.  C.  1862. 

19.  An  affidavit  contains  sufficient  grounds 
for  belief  of  the  defendant's  departure  with 
frandnlent  intent,  if  it  be  stated  that  the  defen- 
d&nt  refasee  to  pay  the  sum  sworn  to  be  due, 
that  the  vessel  of  which  he  is  master  is  imme- 
<liatelv  about  to  sail  for  Europe,  and  that  the 
defendant  is  to  sail  therein.  Lefebvre^,  Tulloek, 
5LC.  R.  42*8.  C.  1854. 

30.  An  affidavit  in  which  it  is  stated  that  the 
reasons  for  believing  that  the  defendant  is  about 
to  leave  the  province  with  a  f^udulent  intent 
are,  that  the  defendant  is  the  master  of  a  veAsel 
which  is  loaded  and  ready  for  sea,  with  the  defen- 
dant as  master,  and  that  the  defendant  himself 
had  stated  that  he  was  immediately  about  to  sail 
to  parts  beyond  the  sea,  is  sufficient  Quinn  v. 
Ateheton,  4  L.  G.  R.  378,  8.  G.  1854. 

21.  And  where  an  affidavit  stated  that  the 
deponent's  grounds  for  believing  that  the  defen- 
dant was  about  to  leave  the  province,  with 
intent  to  defraud  his  creditors,  were  that  the 
defendant's  vessel  was  loaded  and  ready  for  sea, 
aad  that  he,  the  defendant,  intended  sailing. in 
MTy  and  had  told  the  defendant  that  he  would 
not  return  to  Ganada— ITc^,  to  be  sufficient. 
Wilton  V.  RHd,  4  L.  a  R.  167,  8.  0.,  &  Berry 
V  Dixon,  4  L.  G.  R.  21)9,  8.  G.  1854. 

22.  And  in  another  case— field,  that  in  such 
affidavit  it  wasoecsesary  that  the  party  making 
H  should  swear  he  was  immediately  about  to 
Iwe  the  Province  with  intent  to  defraud  the 
plaintiff  in  particular  and  his  creditors  in  gen- 
* Tul.     mUon  V.  Roy,  4  L.  G.  R.  159,  8.  G.  1854. 

23-  The  allegation  that  the  defendant,  who 
mHes  at  Booses  Point,  in  the  United  8tateis  is 
op  the  point  of  immediately  leaving  the  pro- 
vince to  go  there,  and  giving  the  names  of  the 


plaintiff's  hiformants,  discloses  do  intenHon  Of 
fraud,  and  is  insufficiei^t.  LaRocque  v.  Ctarke^ 
4L.  G.  R.  402,  8.  G.  1854. 

^.  An  affidavit  made  by  the  bookkeeper  of 
a  branch  of  the  Gpper  Ganada  Bank  was  held 
to  be  sufficient.  Tke  Bank  of  Upper  Canada 
T.  Alain,  5  L.  a  R.  318,8.  G.  1855. 

25.  On  a  motion  to  quash  a  capias,  on  the 
ground  that  the  woid  "  personally  "  was  omitted 
m  the  affidavit— £fs2d,  that  the  affidavit  must 
contain  the  allegation  that  the  party  sought  to 
be  detained  is  personally  indebted  to  the  plain* 
tiff.  Alexander  v.  MeLaelUan,  1  L.  G.  J.  5, 
8.  G.  1856 ;   798  G.  G.  P. 

26.  But  it  is  not  necessary  that  the  deponent 
should  swear  that  without  the  benefit  of  a  writ 
of  capias  the  plaintiff  may  be  deprived  of  his 
remeoy  against  the  debtor.  LelUvre  v.  Donn^y. 
6  L.  CT.  R.  247,  8.  G.  1866. 

27.  On  a  motion  to  quash  a  writ  of  capias 
on  various  grounds — Held,  with  regard  to  the 
departure  orthe  defendant,  that  where  the  de- 

Sonent  alleged  as  his  ground  of  belief  that  the 
efendant  was  about  to  leave  the  province,  the 
fact  that  the  defendant  was  a  mariner,  having 
no  domicile  in  the  |Hrovince,  and  was  about  to 
sail  with  his  riiip,  it  was  sufficient.  Haeaet 
V.  Muleahe!^,  6  L.  G.  R.  15,  8.  G.  1856. 

28.  And  it  is  not  necessary  to  state  in  such 
affidavit  that  the  defendant  has  been  asked  to 
pay  the  debt  and  refuses  to  do  so.    lb. 

29.  And  it  is  sufficient  if  the  deponent  swear 

that,  without  the  benefit  of  a  writ  of  capias, 

the  creditor  will  lose  his  debt  or  suffer  damage, 

'and  the  omission  of  the  words  *'  will  lose  nis 

remedy  "  is  not  fatal.  lb. 

30.  And  in  another  oaa&^Held,  that  in  such 
affidavit  it  is  not  necessary  that  it  be  sworn  that 
the  plaintiff,  without  the  benefit  of  a  writ  of 
attachment  against  the  body  of  the  defendant, 
may  be  deprived  of  his  remedy.  T4tu  ei  al.  v. 
PeUetier,  6  L.  G.  R  32,  8.  G.  1856. 

31 .  The  allegation  that  the  defendant  is  per- 
sonally indebted  to  the  plaintiff  for  work  oone 
by  the  plaintiff  for  the  defendant,  and  for  wa^ 
and  salary  earned  by  the  plaintiff  in  the  service 
of  the  defendant,  is  sufficient,  although  it  is  not 
stated  that  the  work  was  done  at  uie  instance 
or  request  of  the  defendant.  JotUrcu  y.  Duniop, 
7L.  G.R.  420,8.  G.  1857. 

32.  And  in  another  case — Held,  that,  where 
the  affidavit  shows  a  personal  cause  of  action, 
the  all^tion  that  the  defendant  is  personally 
indebteais  not  essentially  necessary,  and  the 
allegation  that  the  plaintiff  may  lose  his  said 
debt  and  sustain  damage  is  equivalent  to  the 
allegation  that  he  may  be  deprived  of  his 
remedy.  Lampson  &  Smith,  7  L.  G.  R.  425, 
8.  C.  1857. 

33.  Where  a  petition  for  the  release  of  the 
defendant  sets  up,  amons  other  things,  defects 
in  the  affidavit— iTieid,  wat  the  sufficiency  of 
the  affidavit  could  not  be  called  in  question  by 

Petition.     Chapman  v.  BUnnerhasaett  2  L.  G.  J* 
1,  8.  G.  1857;  819G.  G.P. 

34.  In  an  action  commenced  by  capias  where 
motion  was  made  to  <;^uash  the  writ  on  the 
ground  of  irregularities  in  the  affidavit — Held, 
that  where  the  plaintiff  was  described  as  "  of 
the  city  of  Kin^ton>  Ganada  West,"  it  was  a 
sufficient  indication  of  his  domicile.  Berry  y. 
May,  13  L.  G.  R.  1,  8.  G.  1859. 


191 


CAPIAS. 


CAPIAS. 


1» 


36.  And  ihe  words  '^  maketh  oath  and  Baitli " 
were  held  ip  be  a  sufficieiit  avermeDt  that  the 
deponent  was  8worn>  and  that  it  was  consequent- 
\j  unnecessary  to  saj  that  he  had  been  duly 
sworn,    lb. 

36.  And  keldt  also,  that  it  is  unnecessary  in 
describing  a  promissory  note  as  the  cause  of 
debt  to  state  where  the  same  was  made.    lb. 

37.  Nor  is  it  necessary  to  state  that,  without 
the  benefit  of  a  writ,  the  plaintiff  would  lose  his 
remedy.    lb. 

38.  The  woids  ''  at  Quebec  "  in  the  jurat 
show  sufficiently  where  the  deponent  was  sworn, 
and  where  the  day  of  the  month  and  year  in 
sach  jurat  were  written  in  figures  it  was  held 
to  be  sqfBk^ient.    lb. 

39.  An  affidavit  to  hold  to  bail  which  does 
not  disclose  any  ground  for  the  allegation  that 
the  defendant  is  a  trader,  and  that  he  is  notori- 
ously insolvent,  and  has  refused  to  compromise 
•r  arrange  with  his  creditors,  and  does  not 
allege  that  he  has  refused  to  make  a  ct99ion  de 
HsfM  to  them»  is  bad,  even  although  it  be  alleged 
as  required  that  he  had  secreted  his  estate,  dents 
and  effects  with  intent  to  defraud,  and  the 
capias  issued  in  virtue  of  such  affidavit  will  be 
quashed  on  motion.  Warren  et  al.  v.  Morgan^ 
9  L.  C.  R.  306,  Q.  B.  1869. 


tioned  the  term  wilftiUy,  thai  it  was  noiactuaDy 
necessary  to  allege  in  the  affidavit  that  it  waa 
so  done.  Doutrt  v.  JfcG^nis,  6  L.  •  C.  J.  168». 
S.C.  1861;  800G.  G.P. 

46.  It  is  not  necessary  in  the  afiMavit  to  ask 
for  the  issue  of  the  writ,  the  fiat  being  all  that  ia 
necessary  for  that  purpose.    lb. 

47.  A  writ  of  capias  will  be  quashed  oa 
motion  if  the  place  where  the  debt  was  coor 
tracted  is  not  mentioned  in  the  affidavit.  Bri^ 
son  V.  McQueeriy  7  L.  C.  J.  70,  S.  C.  1862 ;  798^ 
C.  C.  P. 

48.  An  affidavit  may  contain  several  different 
averments  of  debt  consistent  with  one  another » 
and  is  not  void  because  one  of  them  is  insuffi- 
cient. Green  v.  Hatfield,  12  L.  G.  B.  116,  S.C. 
1862. 

49.  Held,  that  the  debt  was  sufficientlv  set 
forth  in  the  affidavit  by  stating  that  the  oefex^ 
dantwas  indebted  to  the  plamtiffin  the  ann^ 
ofX39,  without  stating  the  cause  of  debt  or 
the  place  where  it  was  contracted.  De&teii  v* 
Maraan,  14  L.  C.  R.  89,  a  C.  1863. 

60.  Action  of  capias  was  taken  by  several 
plaintiffs  for  debts  due  to  each  of  theroi  and  the 
affidavit  was  made  by  one  of  them»  setting  cot 
that  the  defendant  was  indebted  to  him  in  a> 
sum  exceeding  XIO   currency,  and  action  wa» 


40.  And  where  the  affidavit  stated  the  cause  |  brought  for  the  whole  amount  due — Held,  that 


of  debt  fully,  the  insolvency  of  the  defendant,  a 
trader,  and  that  the  deponent  had  been  credibly 
informed  that  he  was  immediately  about  to 
secrete  his  estate,  debts  and  efiects  with  intent 
to  defraud — Held,  to  be  sufficient,  and  a  motion 
to  quash  dismissed.  Macfarlanev.  Beliveau,  9 
L.  C.  R.  261,8.0.1869. 

41.  An  affidavit  for  capias,  which  alleges 
''that  the  defendant  is  about  to  leave  the  pro- 
vince and  that  the  belief  of  the  deponent,  that 
he  is  about  to  leave  the  provtuce  with  intent 
to  defraud,  is  founded,"  is  insufficient,  as  the 
affidavit  must  specifically  allege  that  the  defen- 
dant is  about  to  leave  the  province  with  intent 
to  defraud.  L'HoUt  v.  ButU,  10  L.  C.  R.  204, 
S.  C.  1860. 

42.  In  an  affidavit  for  a  writ  of  capia.s  it  is 
necessary  to  alleee  the  insolvency  of  the  debtor, 
and  that  such  deotor  being  insolvent  refuses  to 
make  an  assignment  of  his  estate  for  the  bf'nefit 
of  his  creditors.  Hamel  et  aL  v.  Cotietal,  II 
L.  C.  R.  446,  S.  C.  1861. 

43.  Where  the  affidavit  set  out  that  the 
defendant  was  immediately  about  to  leave  the 
province  "  with  the  intention  of  defrauding  bis 
creditors  in  ceneral,  or  the  plaintifif  in  particu- 
lar"— ^W<^,  bad,  and  capias  quashed.  Talbot 
V.  Donnelly,  11  L.  O.  R.  6,  8.  C.  1860. 

44.  An  affidavit  commencing  <<  T.  S.  of  the 
City  of  Montreal,  bookkeeper  of  H.  H.,  the 
plaintiff,  being  duly  sworn,  doth  depose  and 
Bay" — wasAeTdtobe  sufficient  without  any 
statement  in  the  body  of  the  affidavit  that  he 
was  such  bookkeeper.  Hogan  v.  Ho»kin8,  12 
L.  C.  R.  84,  S.C.  1861. 

45.  Where  the  defendant  had  been  arrested 
on  a  capias  under  C.  8.  L.  C.  cap.  47,  on  the 

f round  that  he  was  wilfully  damaging  and 
eterioratine  a  certain  immoveable  property  of 
which  the  plaintiff  was  a  hypothecary  creditor, 
but  the  allegation  that  he  was  doing  so  wilfully 
was  omitted  in  the  affidavit— iTeW,  that  as  in 
only  one  place  out  of  three  the  statute    men- 


the  capias  must  be  quashed,  the  deponent  not 
appearing  to  act  as  the  agent  or  legal  attorney 
01  the  other  legatees,  his  oo-plaintiflRs.  ^ourossa 
V.  Brosseau  dal,  14  L.  C.  R.  23,8.   C.  1863. 

61 .  Held,  also,  that  the  grounds  of  the  depo- 
nent's belief  are  sufficientlv  set  forth  by  a  state- 
ment to  the  effect,  that  de&ndant  stated  to  depo- 
nent at  a  time  and  place  mentioned  that  he  waa 
about  to  go  to  California,  one  of  the  United 
States  of  America,  to  make  mouey  and  aeked 
the  deponent  to  procure  him  money  for  the 
voyage,  and  by  afterwards  makins  the  same 
statements  to  persons  named  in  the  affidavit, 
lb. 

62.  The  statement  in  an  affidavit,  that  the 
defendant  is  personally  indebted  to  the  plaintifiT 
in  the  sum  of  £300j  for  the  balance  of  an 
account  for  various  transactions  which  the 
said  defendant  had  with  the  plaintiff  in  bis 
business  as  a  wine  merchant,  wnich  sum  defen- 
dant had  acknowledged  to  owe  the  plaintiff — 
Held,  a  sufficient  statement  of  the  cause  of  debt 
to  entitle  the  plaintiff  to  the  capias.  Kenny  v. 
McKeown,  9  L.  C.  J.  104,  S.  C.  1864 ;  798 
C.  C.  P. 

63.  In  an  affidavit  for  capias  it  is  necessary 
to  disclose  the  name  of  the  parties  from  whon& 
the  information*'  that  the  defendant  was  ioi- 
mediately  about  to  abscond "  was  obtained. 
Cameron  v.  Brega^  10  L.  C  J.  88  &  1  L.  C.  L-  J. 
66, 1866. 

64.  An  affidavit  for  capias  is  sufficient  if  it 
contain  all  the  allegations  required  by  the 
statute  though  in  a  different  order.  Gregory  & 
Ireland,  9  L.  C.  J.  131,  Q.  B.  1865 ;  798  C.  C.  P. 

65.  And  where  the  affidavit  alleged  that  the 
de^nent  was  aeent  at  Montreal  of  the  plain- 
ti fi's,  and  that  the  defendant  was  justly  and 
personally  indebted  to  the  plaintiffs  in  a  sum 
exceeding  $40,  to  wit,  in  a  sum  of  $2,600,  being 
as  and  for  the  price  of  a  large  quantity  o^jglass 
sold  by  the  deponent  as  agent  of  tlie  plaintilfii 
to    the    defendant — Held,  that    the    eaoae  of 
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action  wa8  sufficiently  set  forth.  Greaory  A 
The  Boston  A  Sandwich  Glass  Co.,  9  L  G.  J. 
m  &  15  L.  C.  R.  475  &  1  L.  C.  L.  J.  37, 
<^.  B  1865;  798C.  C.  P. 

56.  Where  the  affidavit  for  a  capias  did  not 
<lif)cU)f>e  the  name  of  the  deponent's  informant, 
the  capia8  was  quashed.  Roberts  v.  West,  1 
L  C.  L  J.  94,  S.  C.  1865 ;  &  arts.  64  &  73  infra. 

57.  Wiiere  an  affidavit  alleged  a  personal  in- 
iiebtednese  of  $155,000,  value  of  certain  Anieri- 
i'AD  bonds  etc,  "  stolen  from  the  plaintiffs  in 
New  York,  and  then  in  the  possession  or  under 
the  control  of  the  defetidanu  in  Montreal,  and 
also  thai  the  defendants  had  secreted  said  bonds, 
etc.,  and  were  about  immediately  to  leave  the 
province  of  Canada,'*  etc.,  giving  as  reasons 
of  belief  the  character  of  the  defendants  who 
were  professional  thieves,  and  the  information 
of  the  New  Tork  detectives  to  that  effect— Heldt 
that  although  the  person  making  the  affidavit 
)iad  DO  absolute  personal  knowledge  of  the  facts 
^  forth  in  it,  that  the  affidavit  was,  never- 
tbeleiv,  in  itself  sufficient.  Tne  Royal  Insur- 
ance Co.  V.  Knapp  &  Griffin^  11  L.  G.  J,  19, 
S.  C.  4  2  L.  C.  L.  J.  189  &  201, 1867. 

58.  But  heldf  also,  that  under  such  circum- 
((taoces  the  cause  of  action  arose  in  a  foreign 
countrj,  and  the  defendant  must  be  discharged. 
lb. 

59.  On  a  motion  to  quash  a  writ  of  capias,  on 
the  ground  that  there  was  no  sufficient  state- 
ment of  the  debt,  inasmuch  as  it  was  stated 
to  be  due  in  sterling  money — HeUit  that  the 
amount  due  may  be  legally  so  stated,  as  the 
value  of  the  pound  sterling  was  defined  by  the 
Canada  Currency  Act.  The  Bank  of  Montreal 
V.  Brovn,  17  L.  C  R.  144,  S.  C.  1867. 

60.  On  motion  to  quanh  a  capias — Held,  that 
<m<ier  798  C.  G.  P.,  an  affidavit  for  canias 
should  set  up  directly  that  the  defendant  had 
.•^trcreted  or  made  away  with,  or  was  imme* 
«iiately  about  to  secrete  or  make  awav  with  Kis 
(>roperiy  and  efiect^,  with  intent  to  defraud,  etc., 
and  that  the  old  formality,  that  **  deponent  is 
credibly  informed,  hath  every  reason  to  believe, 
and  doth  verily  and  in  his  conscience  believe,*' 
'i<  insufficient.  Huriubise  et  al.  v.  Leriche,  13 
L.  \j.  J.  83,  S.  G.  1868. 

61.  And  the  secretion  must  be  affirmed  of  the 
property  and  effects  generally,  and  not  merely 
ol  •*  the  moveable  property  and  effects."    lb.  * 

62.  An  affidavit  lor  capias  must  set  forth  the 
caui»e  of  action  and  the  nature  of  the  defendant's 
iridebtedness.  Rolland  v.  Guilbault,  12  L.  C. 
J.  276,  a  C.  1868;  798  C.  C.  P. 

63.  An  affidavit  which  does  not  allege  that 
the  departure  of  defendant  will  deprive  plaintiff 
of  hie  recourse,  but  is  worded  '*  whereby  the 
-aid  plaintiff  may  be  deprived  of  his  remedy,"  is 
l>a#l,and  will  be  set  aside.  Boyd  v.  Freer,  15 
L.  C.  J.  109,  8.  C. ;  798  C.  C.  P. 

^.  Id  an  affidavit  for  capias,  the  plaintiff 
PiAted  that  the  defendant  was  indebted  to  him 
in  the  sum  ci£\5,pour  effets  d^ipiceries  vendtis 
et  liorls  d  Quebec,  and  gave  no  other  statement 
:m  to  the  indebtedness.  The  reason  given  for  his 
l^lief  that  the  defendant  was  about  to  leave  the 
coontry  wasoenain  information  he  had  received, 
but  the  Dames  of  his  informants  were  not  given 
— Neld,ihMi  the  affidavit  was  insufficient  on 
both  these  poiots,  and  capias  quashed .  Lebel  v. 
O'  Mas  IB.  L.  238, 8.  C.  1872 ;  &  art.  73  infra. 


65.  In  an  affidavit  for  a  capias,  on  the  ground 
of  intention  to  depart,  though  the  omission  to 
disclose  the  names  of  defendant's  informants 
as  to  his  ground  of  belief  would  be  fatal  if  his 
belief  rested  on  information  only,,  yet  the  affi- 
davit is  good  if  the  deponent  swears  directly 
to  another  of  his  grounds  of  belief,  which  is  in 
itself  sufficient.  MiUiganv.  Mason,  17  L.  C.  J. 
159,  B.  C.  R.  1873;  798  G.  C.  P. 

66.  And  in  such  affidavit  it  is  sufficient  if 
deponent  swear,  as  one  of  his  grounds,  that 
defendant  was  master  of  a  ship,  and  that  said 
ship  was  entered  at  the  custom  house,  though 
without  saying  that  this  was  done  by  defendant, 
or  that  he  was  going  in  her,  or  naming  her 
destination.    lb. 

67.  Where  the  grounds  alleged  in  an  affidavit 
are  that  the  defendant  has  concealed  or  is  con- 
cealing his  property  with  intent  to  defraud,  it  is 
not  necessary  to  give  reason 5<.  Ccuavant  v. 
Paienaude,  3  R  L.  446, 8.  C.  1871  ;  798  C.  G.  P. 

68.  And  where  the  plaintiff  had  set  up  as 
ground  for  capias  ''that  the  defendant  was 
about  to  sail  in  his  said  vessel  for  Europe  or 
other  parts  of  the  world,**  it  was  held  insufficient. 
PaquS^y.  McNab,  3  R.  L.  456, 8.  G.  1871 ;  798 
G.d.P. 

69.  The  affidavit  for  capias  may  be  sworn 
before  the  deputy  prothonotary.  The  Moisie 
Iron  Go.  &  GUen,  18  L.  G.  J.  29,  Q.  B.  1874  ; 

807  C.  G.  P. 

70.  The  affidavit  is  not  ba*l  because  it  states 
that  the  debtor  is  about  to  leave  the  Dominion 
of  Canada,  when  it  can  be  gathered  from  the 
other  allegations  of  plaintiff  that  the  departure 
is  really  for  a  point  within  the  limits  of  the 
former  Province  of  Canada.    lb. 

71.  It  is  not  necessary  that  it  should  be 
positively  at  the  tin^e  of  making  the  affidavit 
that  the  debtor  is  actually  within  the  limits  of 
the  former  Province  of  Ganada.    lb. 

72.  The  president  of  an  incorporated  com- 
pany may  make  the  affidavit  for  a  capias.    lb. 

73.  In  an  affidavit  the  deponent  must  state 
specially  the  reasons  that  l«id  him  to  believe 
that  the  debtor  is  making  away  with  or  secret- 
ing his  goode  with  the  intention  ofdefraudmg 
his  creditors,  without  being  obliged,  however,  to 
state  who  gave  him  the  information  or  when  he 
received  it,  provided  that  it  appear  by  the  terms 
of  the  affidavit  and  the  circumstances  therein 
related  that  the  information  was  given  to  him  at 
a  time  sufficiently  recent  to  support  an  affidavit. 
Bellv.  Vigneault  &  Houliston,5  R-  L.697, 8.  G. 
1874 ;  798  G.  C.  P.  &  arts.  56,  64  &  65  supra. 

74.  An  affidavit  for  capias  alleging  m  the 
alternative  that  the  defendant  has  secreted  or 
made  away  with  his  property  and  effects  is 
sufficient.  Gstellv.  Peloquin, 20  L.  C.J.  48, 
8.  C.  1875. 

IV.  Aftbb  Assiokment. 

75.  Application  was  made  by  the  defendant 
to  be  discharged  from  imprisonment  under 
capias,  on  the  ground  that  he  had  made  aa 
assignment  of  his  estate  for  the  benefit  of  his 
creditors,  but  previous  to  the  issuing  of  the 
CBpias— Held,  that  ae  the  Insolvent  Act  did  not 
expressly  take  away  the  right  of  capias  after 
assignment,  and  as  the  circumstances  showed 
systematic  flraud  on  the  partof  the  defendant,  the 
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mpplieatioQ  mnBt  be  refiued.  8tecens<m  et  oZ. 
▼.  McOwen,  3  C.  L.  J.  38,  8.  C.  1867 ;  2274  k 
2275  C.  C;  Im.  Act  1876,  sec.  127. 

76.  A  creditor  who  Inings  action  against  the 
insolvent,  accompanied  by  capias  for  a  sum  of 
iDoney  due  at  the  time,  is  not  oound  to  proceed 
in  the  name  of  the  af^sifniee.  Roy  et  al.  y. 
Btaudin,  6  R.  L.  232,  S.  C.  1873. 

77.  And  such  action  after  assignment  is  good, 
under  the  InP.  Act  1869.  BeaudRn  &  Roy  et  al, 
20  L.  C.  J.  308,  Q.  B.  1875;  Ins.  Act  1875,  sec. 
127. 

78.  Held,  reversing  the  judgment  of  the  Su- 
perior Court,  that  a  capias  on  the  ground  of 
ftraud  and  secretion  may  ispue  at  the  suit  of  a 
creditor  after  the  assignment  by  the  debtor  in 
insolvency  and  the  appointment  of  an  assignee, 
but  an  attachment  of  the  debtor's  effec^tw  en 
main  tierce  will  not  be  maintained.  Nield  v. 
Ferland  &  Ferland  &  Nield,  1  Q.  L.  R.  228, 
8.  C.  R.  1876;  2274  A  2275  C.  C.  ;  Ins.  Act 
1875,  sec.  127. 

V.  After  JuDGMEKT. 

79.  A  capias  cannot  be  obtained  founded  on 
a  iudgment  of  the  King^s  Bench.  Hay  v.  Caddy, 
306,  K.  B.  1817. 

80.  But  h^ld  later  that  a  capias  may  issue  as 
well  after  as  before  judgment  against  a  debtor 
who' is  about  to  leave  the  Province  with  intent 
to  defraud.  Gale  v.  Allen^  3  L.  C.  R.  456,  S.  C. 
1853 ;  Art.  135  infra, 

VI.  Against  Minor. 

81.  A  minor  carrying  on  trade  may  lejtally 
bind  himself  for  his  board  and  lodging,  and  in 
such  case  may  be  arrested  under  a  writ  of 
capias.  Browning  v.  YuUk  Wales,  1 2  L.  C.  R. 
292,  S.  C.  1862. 

VII.  Allowance  to  Defendant, 

82.  In  an  action  of  capias  by  three  different 
plaintiffs  ajrainst  the  5»anie  defendant— /feZc?, 
that  each  of  the  plaintiffs  was  bound  to  furnish 
the  defendant  with  an  alimentary  allowance. 
Warner  et  al  v.  Tyson,  2  L.  C.  J.  105,  S.  C. 
1858 ;  790  C.  C.  P. 

83.  And  in  another  case  where  the  defendant 
had  been  arrested  on  different  actions  of  capias 
bv  different  plaintiffs,  and  petitioned  to  be  die- 
charged  on  the  ground  that  no  sufficient  tender 
of  the  allowance  to  which  he  was  entitled  had 
been  made,  and  it  was  proved  that  the  agent  of 
one  of  the  plaintiffn  had  tendered  him  ten 
English  shillings  and  seven  English  sixpences 
for  all  the  plain tiffp,  but  wa*  unable  to  indicate 
the  coins  composing  the  payment  of  each  of 
plaintiffs,  and  also  because  one  of  the  shilling 
pieces  was  defaced  by  a  mark  or  ditch  acros«  it, 
and  another  had  a  cross  drawn  by  a  knife  or 
other  sharp  instrument  across  it,  and  one  of 
the  8ixf)ences  had  also  been  defaced— //cW, 
that  the  tender  was  bad,  and  the  defendant  was 
discharged  from  custolv.  Cratcford  et  al  v. 
Tyson,  2  L.  C.  J.  105,  S.'C.  1838. 

84.  Held,  also,  that  the  provisions  of  the 
Imperial.  Statute  16  &  17  Vic.  cap.  102,  res- 
pecting  the  legality  of  such  tender,  applied  to 
this  countrv.    lb. 


86.  Where  a  defeodaot  under  eftpifts,  bei^ 
confined  in  gaol,  obtained  an  order  for  ibe  p^- 
menttobini  by  the  plaintiff  of  five  shillings » 
week  as  alimentary  allowance,  and  the  plaiotif 
in  pursnanoe  of  each  order  tendered  to  tfae 
defendant  an  American  gold  dollar — Held,  ditt 
sach  tender  was  not  a  legal  tender,  ^nmeoitf. 
Miller,  2  L.  C.  J.  189,  8.  C.  1848- 

86.  Where  the  defendant  was  arrested  under 
three  different  writs  of  capias,  and  made  appiir 
cation  for  an  alimentary  al  owance. — Eeldf 
tiiat  the  allowance  referred  to  in  C.  S.  L  C» 
can.  87,  sec.  6,  will  be  divided,  and  the  plaintiis 
ordered  to  pay  a  share  each  according  to  the 
number  of  8uil«  pending  under  which  ihe  de- 
fendant is  detained.  Moss  et  al  v,  Wilson,  14 
L.  C  R.  26,  S.  C.  1863  ;  790  C.  C  P. 

Vni.  Appbal  IK,  see  APPEAL. 

87.  Where  a  defendant  under  capias  petitioi- 
ed  to  Le  released,  and  the  petition  was  refected— 
Meld,  that  he  had  a  right  to  appeal  fivm  pucb 
judgment  de  piano,  and  therefore  an  applitt- 
tion  bv  him  to  be  permitted  to  appeal  was  dis- 
missed on  that  ground.  Blaekensee  k  Sharplq, 
:>L.  C.J.  292,  im%&Gugy  &  Fa-guson,\l 
L.  G.  R.  254,  Q.  B.  1862,  &  I%e  Canadian  Bask 
of  Commerce  &  Brown  e<  oZ.,  19  L.  C.  J.  UOf 
Q.  B.  1S74;  822  C.  C.  P. 

88.  An  appeal  niay  be  had  from  a  ind<Tn*Bt 
dismisi^ing  a  petition  for  release  under  a  capias 
without  obtamine  the  previous  permis«ioa  of 
the  court.  Phillips  &  Sutherland,  19  L.  C.J. 
134,  Q.  B.  1875 ;  822  C.  C.  P. 

IX.  Bail,  see  Sureties  in. 

89.  In  an  action  upon  a  recognizance  of  spe 
cial  bail — Held,  that  the  omission  in  such 
re^gnizance  of  the  conditions  required  in  the 
provincial  statute  5  Geo.  IV.  cap.  2,  regarding 
the  liability  of  the  cognizor,  makei<  the  reco^i* 
zance  null  and  void .  Stewart  v.  Hamel  etal,  1 
Rev.  de  Leg.  212,  Q.  B.  1846. 

90.  The  bail  ^iven  to  the  sheriff  in  acaseoi' 
capias  is  null  if  it  contain  a  clause  that  the 
party  should  furnish  a  special  bail  on  the  dsj 
of  the  return,  and  not  at  anv  time  before  or  af^^* 
judgment.  Raymond  v.  Walker,  3  Rev.  de  Leg. 
297,  Q.  B.  1848, 

91.  Held,  also,  that  the  decease  of  the  defend 
ant  before  judgment  liberates  the  surety-    lb. 

92.  A  defendant  arrested  on  capias  can  put  in 
special  bail  at  any  tinie  after  judgment, althoa^h 
the  bond  to  tlie  sheriff  has  been  assigned  to  a 
third  party  who  has  brought  action  on  it. 
CampheU  v.  Atkins  et  al, ,  9  L.  C.  R.  74,  S-  C.  ar 
Q.  B.  1857i  S'Uetseq.CC.V. 

93.  The  bailsmen  even  when  sued,  and  two 
years  after  judjrment,  may  be  allowed  to  pot  la 
special  bail.  Lefebcrew  ValUe,oL.C-  J-  U'» 
S.  C  1S58. 

94.  On  a  motion  to  be  permitted  to  put  '3 
ppecial  bail  after  eight  days  from  the  i^tura 
day,  where  the  motion  did  not  set  forth  esj.»ef  ral 
grounds  in  support  thereof — Heldy  that  it  couli 
not  be  received.  Begin  et  al  &  Bell  et  al,  ?* 
L.  C.  R.  138,  S.  C.  l^'sy. 

95.  On  cause  shewn,  a  defendant  will  on 
petition  be  allowed  to  give  special  bail  after 
eight^days  from  return,  and  even  at  any  reason 
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able  time  thereafter,  and  that  without  hif*  aoretv. 
MOes  T.  Asvinwall,  7  L.  €.  J.  124,  S.  C.  1861 

96.  The  Dond  to  be  given  by  a  special  bail  ifl 
the  same  as  was  require  bj  the  laws  of  Lower 
Canada,  in  force  before  the  passing  of  the  12th 
Vic.  cap.  42,  viz.»  by  the  6  Geo.  IV.  cap.  2. 
SewtU  &  Vameoar,  14  L.  C.  R.  239  &  9  L.  G.J. 
265,  Q.  B.  1864. 

97.  And  hdd,  also,  that  the  defendant  may  put 
io  «ach  special  bail  or  security  at  any  time, 
and  even  aAer  judgment  rendered  in  the  origin* 
ai  suit,  upon  special  application  therefor,  and 
<m  satisfactory  cause  snown  for  extending  the 
time  for  puttine  in  such  special  bail.    lb. 

98.  And  in  aefault  of  the  defendant  putting 
in  sQch  special  bail,  his  sureties  who  have  given 
bail  to  the  sheriff  for  his  appearance  may  do  so 
at  any  time  upon  apiplication  for  that  purpose 
aod  aafficieot  cause  snown.    lb. 

99.  Where  judgment  was  rendered  in  the 
Superior  Court,  maintaining  a  writ  of  capias, 
and  the  defendant  presented  a  petition  supported 
by  affidavit,  praying  to  be  allowed  to  put  m  bail 
or  security  that  he  would  surrender  himself  to 
the  sheriff  within  a  month  after  service  upon 
himself  or  his  sureties  of  a  judgment  requirmg 
such  surrender — HM,  that  he  would  on  cause 
shewn  be  allowed  to  put  in  such  bail  in  place  of 
the  bail  given  to  the  sheriff.  Henderson  v.  La- 
moureux,  17  L.  G.  R.  414,  S.  G.  1867  ;  825  G.G.P. 

100.  The  bail  entered  into  by  a  defendant  for 
release  under  capias  should  not  be  reduced. 
Winning  ei  al  v.  Fras&r,  13  L.  G.  J.  167,  S.  G. 
1869;  824C.C.  P. 

lOi.  Bail  may  be  put  in  by  leave  of  the  Court 
even  after  judgment.  BiCxnger  v.  Balfour ^  2 
R.C.  237,  S.  C.  1872. 

102.  Where  the  sureties  of  a  party  originally 
arrested  under  capias  have  causea  him  to  tie 
imprisoned  by  means  of  a  writ  of  contrainte 
Tfor  corps  issued  at  their  instance,  in  order  that 
ne  shoold  undergo  the  punishment  imposed  by 
C.  S.  L.  G.  cap.  87,  sec.  12,  ss.  2,  they  cannot 
for  that  reason  alone  claim  that  their  oatl  bond 
iihouki  be  cancelled  and  discharged.  Afacfar- 
lane  v.  Lynch,  10  L.  C.  J.  26,  S.  C.  1865 ;  831 
C.C.P. 

X.  Br  Persosts  out  op  the  Province. 

103.  In  a  case  of  capias  by  a  person  residing 
in  Cpper  Canada,  against  a  debtor  also  resid- 
ing there — Held,  that  the  2nd  Geo.  IV.  cap.  2, 
rcsjiiiring  that  in  such  c&se  the  plaintiff  should 
^we&r  that  hi^  debtor  had  no  property  in  Upper 
Canada  out  of  which  he  can  reasonably  expect 
lo  be  paid,  is  vinuallv  repealed  by  8  Vic.  cap. 
iiy  and  12  Vic.  cap.  42,  wuich  are  general  laws 
applying  to  both  sections  of  the  Province. 
W'kitUy  v.Rourke,  3  L.  C.R.  101,  S.C.  1852. 

XL  CliAiii  por,  see  Grounds  op. 

IU4.  A  writ  to  hold  to  bail  for  unliquidated 
•iama^ea  may  be  had,  but  not  fur  a  penalty. 
Fattenfom  a  hi.  v.  Farran,  3  Rev.  de  Leg.  348, 
K.  B.  1811. 

I05w  Xke  affidavit  upon  which  a  capias  issued 
«taC«dllMthe  defendant  was  indebted  to  the 
plaiatlir  kthe9amofi£24  1.3s.  lOJd.,  whereof 
tlieanni  9i£A  IGs.  10^.  was  for  work  and 
labor  dDMwd  performed  by  the  plaintiff  for 


the  defendant,  and  the  balance  was  tbeamovmt 
of  a. claim  transferred  to  him  by  another  bya 
deed  of  assignment  or  transfer  4>efore  notaries. 
On  motion  to  quash — Htld,  that  notwithtitand- 
ing  that  no  notice  of  such  transfer  had  beea 
given  to  defendant,  except  Ny  the  service  of  the 
actiouj  that  it  was  sufficient  to  support  the  write 
and  the  motion  was  dismissed.  Quinn  v.  Ate  he, 
son,  4  L.  C.  R.  378,  S.  C.  1854 ;  1571  C.  G. 

106.  But  in  an  action  to  recover  damages  for 
malicious  arrest  under  capias,  where  jt  was 
proved  that  the  plaintiff's  claim  amounted  only 
to  ^9  lis.  7d.,  and  that  in  order  to  make  U(»4iie 
necessary  amount  he  procured  the  transfer  ta 
him  of  a  sum  of  fourteen  shillings  due  U» 
another  party,  and  without  any  notice  to  defend- 
ant  of  the  transfer  caused  the  capias  to  issue — 
Held,  confirming  court  below,  that  such  pro- 
ceeding was  altogether  illegal,  and  would  justiiy 
an  action  of  damages  for  false  arrest.  Laidlaw 
V.  Bums,  16  L.  G.  R.  318,  Q.  B.  18GS. 

107.  But  in  a  still  later  case,  where  the  plain- 
tiffs b^  their  evidence  showed  that  two  notes, 
constituting  the  greater  part  oftlieir  claim,  were 
obtained  merely  for  the  purpose  of  enabling 
them  to  adopt  any  course  .they  might  tliink 
proper  against  the  defendant,  and  without  their 
oecoming  actual  owners  of  the  notes — Held^ 
that  they  nevertheless  had  the  right  to  arrest 
defendant  by  capias  as  their  personal  debtor  for 
the  whole  sum  by  them  demanded.  Winning  et 
al  V.  Eraser,  13  L.  G.  J.  167,  a  G.  186?.     . 

XII.  Contestation  of. 

108.  No  advantage  can  be  taken  of  any  de- 
fect in  an  affidavit  to  hold  to  bail  by  an  ex- 
ception to  the  form.  Lawrence  v.  Hinckley,  3 
Rev.  de  Ug.  348,  K.  B.  1811 ;  821  C.  C.  P. 

109.  In  case  of  any  irr^ularity  in  issuing  a 
capias,  a  motion  to  discnarge  the  defendant 
from  the  sheriff's  custody  for  want  of  a  sufficient 
affidavit  to  hold  to  bail,  and  not  an  exception  to 
the  form,  is  the  mode  of  taking  advantage  of 
such  irregularity.  Barney  v.  Harris,  S.  H.  52 
K.  B.  1811 ;  819  C.  G.  P. 

Xin.  Costs  on  Petition  to  Quash. 

110>  On  a  petition  to  quash  a  capia«>,  the 
defendant,  though  he  succeed,  will  not  be  enti- 
tled to  costs  of  enquite  unless  he  have  tiled 
articulation  of  facts.  Ogiloy  ei  al.  v.  Jozies,  17 
L.  C.  J.  25,  8.  G.  1873  ;  214  &  215  C.  C.  P. 

XIV.  Declaration  in. 

111.  Where  capias  was  taken  against  defen- 
dant during  the  action,  and  motion  was  made  to 
quash,  on  Hie  ground  that  it  did  not  appear  by 
the  affidavit  that  any  legal  or  sufficient  cause  of 
debt  existed  to  justify  the  issuing  of  the  capias, 
or  in  other  words  that  there  was  no  declaration 
— Heidi  that  a  reference  to  the  declaration  filed 
with  the  original  action  was  sufficient.  Malo 
V.  Lahelle,  2  L.  G.  J.  194,  S.  G.  1858. 

112.  And  where  aquestion  arose  as  to  the  ser- 
vice of  the  declaration  on  the  defendant^ JTie^cf, 
that  a  service  made  at  the  prothonotary's  office 
was  sufficient,  provided  a  proper  return  of  such 
service  was  made  on  the  original.  Gaudettev. 
Laliherti,  1  R.  L.  747,  S.  G.  1839  ;  804  C.  G.  P. 
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XV.  Default  ix. 

113.  Where  through  an  accident  the  inPtruc- 
tk>DM  of  the  defendant  to  bin  attorney  to  appear 
were  not  communicated  to  the  latter  in  time, 
and  default  was  entered — Held,  that  on  motion 
(supported  hy  afikJavit  setting  forth  the  factA, 
and  that  defendant  had  a  good  defence,  the 
default  would  he  f^et  aeide,  and  defendant  al- 
lowed (o  appear  and  plead  to  the  action.  Briison 
T.  McQueen,  7  L.  C.  J.  70,  S.  C.  1862 ;  87  C.C.P. 

XVI.  Endorsatiov  of  Amoukt. 

114.  The  rule  of  practice  which  requires  the 
plaintiff  to  endorse  on  a  capias  the  punf  for 
which  bait  is  to  l>e  taken  is  only  directory  to 
the  eheriflT,  and  if  it  l^e  not  obeyed  (he  omit^ion 
does  not  amount  to  a  nullity  d* exploit  Fitz- 
geruld  V.  Ellis,  ^  Rev.  de  Ug.306,  K.  B.  1813 ; 
803  C.  C.  P. 

XVII.  EXECUTIOK  OF. 

115.  The  execution  of  writs  of  capias  on 
Sunday  is  not  governed  hv  article  786  C.  C.  P. 
The  Moisic  Iron  Co,  &  Olien,  18  L,  C.  J.  29,  Q. 

B.  1874. 

XVIII.  Fiat  for. 

116.  Where  the  defendant,  having  been  ar- 
rested on  a  capias,  pleaded  that  the  issue  of 
the  writ  had  not  been  demanded  in  the  aifidavit 
— Held,  that  the  fiat  was  all  that  was  necessary 
for  that  purpose.  Doutre  v.  Mc  Ginnis,  5  L.  C. 
J.158,  S.  C.  1861.  . 

XIX.  Foreign  Country. 

117.  The  defendant  was  arrested  on  a  capias 
founded  on  a  debt  contracted  in  Barbadoes — 
Held,  that  Barbadoes  was  a  foreign  country 
within  the  meaning  of  C.  S.  L.  C.  cap.  87,  sec* 
8,  and  that  the  defendant  must  be  discharged. 
Trohridge  et  al.  &  Morange,  6  L.   C.  J.  312,   S. 

C.  ;806C.  C.  P. 

118.  And  in  another  case — ZTeZe^,  that  England 
must  be  considered  to  be  a  foreign  country,  and 
that  a  defendant  arrested  in  Lower  Canada  for 
a  debt  contracted  there,  and  for  which  defendant 
had  accepted  a  bill  of  exchange  drawn  upon 
him  at  his  other  place  of  busmess  at  Toronto, 
but  made  payable  at  a  bank  in  England,  must 
be  discharged  and  the  capias  quashed,  notwith- 
standing the  disclosure  of  evident  fraud.  Bot* 
iomley  &  Lumley,  13  L.  C.  K.  227,  8.  C-  k  15 
L.  C.  R.  213,  Q.  6. 1863. 

119.  The  Province  of  Manitoba  does  not 
make  part  of  Canada  in  terms  of  797  C.  C.  P., 
and  consequently  the  debtor  who  leaves  the 
province  of  Quebec  for  that  part  of  the  Dominion 
cannot  claim  to  be  exempt  from  arrest  ander 
capias  on  that  ground.  Laini  et  ah  v.  Clarke, 
2  R.  C.  232,  8.  C.  R.  1872, 

XX.  Groukds  or, 'tee  Claim  for. 

120.  In  an  action  by  a  livery  stable  keeper 
to  recover  J£30,  being  £5  for  four  days  hire  of  a 
horse  and  £25  for  the  value  of  a  horse  not  re- 
sumed— Heidi  on   motion  to  quash  a  capias 


issued  in  the  cause,  that  the  refusal  of  tlie  de- 
fendant^ as  alleged  in  the  aflSdavit,  to  return 
the  horse  therein  mentioned,  d<  ea  not  create  a 
debt  for  the  sum  of  £25,  the  alleged  valne  of  the 
horse,  but  onl^  gives  to  the  plaintiff  a  right  to 
recover  the  said  horse  with  damages  suffered  in 
consequence  of  his  detention,  and  fur  the  value 
of  the  said  horse  as  damaiies  in  case  of  his  non- 
delivery from  jndftment,  Dumainer.  GuilUm^t, 
6  L.  C.  R.  477, 8.  C.  1855. 

121.  And  in  another  cwe^Held,  that  the  affi- 
davit showed  no  legal  indebtednesn  in  alleging 
that  the  defendant  was  personally  indebted  to 
the  plaintiff  in  the  sum  of  £150  for  the  amonnt 
of  the  penal  sum  or  penalty  stipulated  and  spe- 
cified in  and  by  his  bond,  made  and  executed 
by  the  defendant  at  Stanbridge  aforesaid,  on  the 
twenty-ninth  of  April,  1843,  conditioned  and 
contingent,  the  said  penalty,  upon  his,  the  said 
defendant,  giving  to  the  said  deponent  a  goal 
and  suflScient  warranted  deed  of  two  lots  des- 
cribed as  divided  between  them,  notwitli stand- 
ing an  allegation  of  a  division  of  the  lots  as 
agreed  upon,  and  the  granting  of  a  deed  of  one 
of  the  lots  to  the  deponent ;  that  the  defendant 
had  been  called  upon  and  had  refused  to  give  a 
deed  to  the  plaintiff*  of  the  other  lot ;  the  right 
of  the  plaintiff  to  obtain  a  deed,  and  in  de&ult 
thereof  the  sum  stipulated  as  damage,  Allen  v. 
AUen,  6  L.  C.  R.  478,  S.  C.  1855. 

122.  Where  it  was  proved  that  the  defendant 
had  no  effects  of  his  own,  and  that  the  goods  he 
was  disposing  of  were  his  wile's,  the  capias  was 
set  aiiide  and  quashed.  Gendron  v.  Lemieux  X 
Lemieux,  12  L.  C.  R.  222,  8.  C.  1857. 

123.  Wnere  an  aflSdavit  for  capias  set  forth 
that  the  defendant  had  secreted  and  made 
away  with  his  individual  estate,  debts  and 
effects  with  intent  to  defraud  his  creditors,  and 
it  was  proved  that  the  property  which  he  had 
disposed  of  was  immoveable  property — Held, 
that  that  was  a  secretion  with  intent  to  defraud 
sufficient  to  support  the  capias,  Langley  v. 
Chamberlain,  6  L.  C.  J.  49,  S.  C.  1858  ;  79« 
C  C.  P. 

124.  Where  the  defendant  moved  to  quash  on 
the  ground  that  no  fraudulent  intent  whatever 
was  disclosed  by  the  reasons  given  in  the  affi- 
davit, and  alno  on  the  ground  of  vagueness — 
Held,  that  there  was  nothing  in  the  act  which 
required  that  the  fraudulent  intent  on  the  part 
ofthe  defendant  should  be  alleged*  in  the  rea- 
sons of  plaintiff.  Henderson  v.  Enness,  2  L. 
C.  J.  186,  8.  C.  1858. 

125.  Nor  does  it  affect  the  validity  of  the 
affidavit  that  the  property  was  disposed  of  at 
a  lime  when  the  debtor  was  notoriously  insol- 
vent, lb. 

126.  The  defendant  appealed  from  a  judg- 
ment of  the  Superior  Court  dismissing  his 
petition  to  be  released  from  custody  under 
capias,  on  the  ground  that  the  allegations 
of  plaintiff^s  afifidavit  had  been  disproved— 
Held,  although  the  special  ground  of  pJaintiflT 
set  out  in  the  affidavit  had  been  disproved,  y«^ 
ifthe  plaintiff*  establish  that  his  pretenskms 
as  to  defendant's  intended  departure  firam  the 
province  with  fraudulent  designs  wen  well 
founded,  the  capias  would  be  maintained. 
Blackeasee  &  Sharpleif,  6  L.  C.  J.  288  A  10 
L.  C.  K.  240,  Q.  B.  18*60;  797  C.  C.  P» 

127.  On  a  petition  to  quash  a  capitt-   SM, 
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that  circumstaDces  which  amount  to  fraudulent 
preference  by  the  debtor  insolvent  Hoes  not 
amount  to  secretuui,  and  were  not,  therefore, 
su/ficient  ground  for  a  capias  ;  but  where  there 
was  ^atinfactory  evidence  of  the  intention  of  the 
defendant  to  abscond  aa  well — Ueld,  that  rlie 
capiafi  would  lie,  Tretnain  v.  Sansum.i  L.C.J. 
4H,  8.  C.  1860. 

128.  Where  the  plaintiff  in  hifl  affidavit  for  a 
capia*  after  judgment  deposed,  as  the  ground  of 
hw  belief,  that  tlie  defenaant,  wa8  about  to  leave 
the  province  of  Canada,  with  intent  to  defraud  ; 
that  he,  the  defendant,  had  made  no  attempt  to 
pay  the  amount  of  the  jiidj^ment  against  him, 
and  WHS  a  seafaring  man,  resident  out  of  the 
Pcovince  of  CMuada^  and  was  only  temporarily 
in  Montreal  as  master  of  a  seH-<:«>iiij;  vessel, 
and  wa-*  about  to  dejiart  from  Montreal  in  com- 
mand of  said  ve^-el—Helil,  that  the  grounds 
of  Mief  were  sufficient  lo  maintain  a  capiat. 
Mdcdottgall  v.  Torrar^e,  5  L.  C.  J.  148,  8.  C. 
l«6l ;  7IJ8  U.  C.  P. 

129.  On  a  petition  to  set  asiile  a  capias — 
Ileltiy  that  the  plaintiff  was  justifieii  in  his  be- 
lief that  the  defendant  was  about  immeiliately 
lo  leave  the  Pruvince  of  Canada,  with  intent  to 
defraud  the  p!aintiffin  that  the  defendant  had 
bought  from  the  plaintiff  a  lar>re  quantity  of 
wheat  of  the  value  of  $8293.75,  payable  cash  on 
delivery,  and  had  receive<l  delivery  of  the  wheat, 
but  bad  only  paid  portion  of  the  price,  leaving 
a  balance  of  $2993  .j7  unpaid  ;  and  that  the  de- 
fendstnt,  upwanls  of  two  nioiitliH  afterwards,  was 
about  to  go  abroad  to  S(K>tland,  his  original 
domicile,  wliere  bin  family  haii  resided  for  five 
years,  without  j»ayinw  rhe  p'aintiff  the  said  bal- 
ance, an«i  without  leaving  an?  property  in 
Canada  out  of  which  the  piaimiff  could  ^le  paid, 
and  afler  repeatcl  appitcntions  to  him  for  pay- 
ment. Ros»  €t  al.  v.  Burn»,  7  L.  C.  J.  36,  S.  C. 
18S2,  k  10  L.  C.  J.  89,  Q.  B.  1864;  798  C.  C.  P. 

130.  Defeodant  was  arrested  on  a  capias 
founded  on  a  debt  contracted  in  the  island  of 
Barbadoe»— if^,  that  Barbadoes  wae  a  foreign 
country,  within  the  meanin^r  of  sec.  8,  cap.  87 
C.  3.  L.  C,  and  that  the  defendant  must  oonse- 
queotly  be  discharged.  Tr&britigt  et  al  r.  Mo- 
rangtj  6  L.  C.  J.  312,  8.  C.  1862  ;  806  C.  C.  P. 

l.sl.  A  writ  of  capias  issued  against  the  de- 
fendant, charging  him  with  secreting  his  estate 
and  effects  in  disposing;  of  his  immoveable  pro- 
perty— he  being  at  the  time  in<^l  vent  and  having 
no  other  estate — and  in  the  deed  of  which  sale 
defendant  hati  ma>ie  a  statement  that  he  had 
received  only  $198  on  said  nule,  whereas  he  had 
actamlly  received  $466— fleW,  on  a  motion  to 
qoafth,  that  the  f<iot  of  defendant  alienating  his 
r'-at  estate  -was  not  of  itself  a  sufficient  ground 
f«>r  iaoQio^  the  writ,  but,  as  there  was  evidence 
of  CkMHlm  the  trannaction,  the  motion  would  bf 
n*jectc4  without  co^tt**.  Dtimont  v.  Oourt,  7 
L.  a  a.  119,  8.  C.  1862;  798  C.  C.  P. 

ISX,  L  daim  for  unliquidated  damages  for 
^llcMlttmonal  wrong  is  a  sufficient  caune  of 
iodeotMiMit  to  justify  the  insue  of  a  capias. 
wh6a  1^  tiptg  flubmitted  to  the  judge  .satisfy 
hia  thit  tli0re  was  something  tangible  to  give 
i^Mi^Mte*    Xedpaih  v.  Giddinga,  9  L.  C.  J. 

lAjte#  noliop  to  quash  a  capias— ileM, 


the  defendant  arrested,  in  Lower  Canada,  for  a 
debt  contracteii  for  goods  purchased  in  England 
for  which  he  ha^i  accepteil  bills  of  exchange 
drawn  upon  him  at  his  then  place  of  business 
at  Toronto,  but  made  payable  at  a  hf\nk  in 
England,  mus>t  be  discharged,  and  the  capias 
quashed,  notwithstanding  the  disclosure  of 
evident  fraud  in  the  affidavit.  Botlomley  el  aL 
v.  Lumhu,  13  L.  C.  R.  227,  S.  C.,&  15  L.  C.  H. 
21.3,  Q.  B.  1863. 

1.34.  The  defendant,  a  merchant,  rcHident  in 
Upper  Canada,  made  an  assignment  of  all  his 
property*  debts  and  effects  to  one  of  his  creditors 
in  trust  for  the  other  cre^litors,  and  went  to  the 
United  States,  where  he  resided  for  some  years, 
and  then  returned  to  his  previous  domicile  in 
Upper  Canada,  and  was  afterwards  arres^pl  on 
capias  in  Montreal.  The  grounds  alleged  in 
the  affidavit  were  that  the  defendant  had  ab- 
sconded fVom  the  Province,  and  had  fraudulently 
disposed  of  all  his  property  and  effects.  The 
defendant  filed  a  petition,  contesting th  grounds 
set  up  in  the  affidavit,  and  alleged  that  the 
assignment  was  made  according  to  the  law  of 
Upper  Canada  and  in  good  faith.  The  plain- 
tiff'answered  that,  at  the  date  of  the  assignment 
the  defendant  wa6  notoriously  insolvent,  and 
that,  by  the  law  of  Liower  Canada,  such  an  as- 
signment was  in  fraud  of  the  creditors.  On  the 
hearing  of  the  petition,  held,  that  the  assign- 
ment was  not  in  fraud  of  the  creditors,  and  the 
arrest  was  consequently  ma<le  on   insufficient 

rounds.    Mo89  el  al.  &  WUsont  14  L.  C.  R.  26, 
C.  1863. 

135.  A  capias  founded  on  a  debt  for  which 
judgment  has  been  rendered  is  good,  and  that, 
even  where  the  capias  is  made  the  commence* 
ment  of  a  new  action,  it  being  perfectly  indiffer- 
ent to  defendant  whether  he  was  arrested  under 
the  old  action  or  under  a  new  one.  Perry  v. 
Milne,  8  L.  C.  J.  222,  8.  C.  1864 ;  &  arts.  79  i  80 
supra. 

136.  The  fact  that  defendant  purchased  a 
quantity  of  flour  from  plaintiff  for  cash,  to  be 
paid  immediately  after  delivery,  and  then  ob^ 
tained  advances  on  the  flour,  and  pled(^  the 
same  for  such  adyancea,  and  wholly  failed  to 
pay  the  vendor,  asserting  as  his  rea^ion  for  not 
noing  so  that  he  was  insolvent,  is  a  sufficient 
gfound  for  the  issuing  of  a  writ  of  capias. 
Raphael  v.  M&Donald,  9  L.  C.  J.  336,  S.  C.  i 
798  C.  C.  P. 

137.  Where  the  cause  of  action  or  indebted- 
ness arose  in  a  foreign  country  the  defencUiit 
cannot  be  held  under  a  writ  of  capia>«.  The 
Royal  Insurance  Company  v.  Knapp  ic  Griffin^ 
11  L.  C.  J.  1,  A  2  L.U  L.  J.  189  &  201,  S.  C. 
1867 ;  C  S.  L.  C.  cap.  87,  k  806  C.  C.  P. 

1.38.  A  capias  may  issue  on  the  ground  of 
secretion  committed  previously  to  assignment, 
or  after,  or  concurrently  with,  the  making  of  an 
assignment  Slevenson  et  al  v.  McOwan,  11 
L.  C.  J.  46,  8.  C.  1867;  798  &  799  C.  C.  P.  & 
2274  4  2275  C.  C. 

139.  Before  the  code  a  claim  for  unliquidated 
damages  would  not  support  a  capias.  Pollard 
&  Irving,  2  R.  L.  623,  Q.  B.  1870  ;  801  C  C.  P. 

140.  Plaintiff  brought  action  of  damages  for 
malicious  arrest,  commencing  by  a  capias  which 


Iwas  allowed  by  a  judge  to  issue  for  $1500. 
The  defendant  moved  to  ^uasb  on  the  grouad 
of  insufficiency  of  affidavit,  and  eapeciMly  be* 


3^ 


CAPIAS. 


tlial  ihtr  criminal  proceedingn  cpmplaiiipd  of 
wtre  dMermined.  Plaintiff  replied  Ih:  " 
drl^ilnnt  wafl  about  to  leave  Ihe  count 
waf  forced  to  take  his  action  before  the 
niisalion  of  the  charge— ZCtU,  that  the  capias 
wai  properl J  JMued  i  and,  ati  the  criminal  pro- 
•eediiign  had  since  ended,  plaJntifl'H  motion  to 
amend  the  declaration  to  that  efftct  was  granted. 
iViaer  v.  Gerrie.  2  R.  C.  177,  S.  C-  1872. 

141.  Defendant  had  by  false  pretences  ob- 
tA-iied  poBsession  of*00  bags  of  the  vain-  ' 
t&i  belondng  to  plaintiff,  and,  being  mafll 
a  ship  on  board  of  which  ihey  were  carried, 
about  to  leave  port— /Tefd,  that  llie  pla 
wa^itit'ed  to  a  writ  of  capias  for  the  recovery 
of  tnP  valne  of  the  bagi.  Milligan  v.  Maston, 
17  L.  C-J.  169,8.  C,H.  1873. 

l-)2.    Proof  of  undue   preference    and   innol- 
Teficy  doe«  not  constitute  secretion  or  malting 
away  with  the  property  bo  as  to  justify  a  cajpii 
Smntmutl  et  (d.  v.  Hagent  k  uaaen*,  6  R. 
309,  S.  C.  1874. 

XXI,  Issued  on  Sdndit. 

14.1.  N.Xwitb-tanding  C.  8.  L.  C.  cap.  R.1,  si 
7,  which  says  "that  every  day  not  being  _ 
IJundny  or  holiday  shall  l>e  deemed  a  juridical 
day  for  the  purposes  of  this  acl—Ihld,  tiial, 
where  a  jiaHy  declares  that  he  will  sustain 
ianiape  or  lofc  his  debt  bv  wailing  ur.til  Mon- 
day, the  judve  is  justified  in  causinp  a  writ  of 
•apifl"  to  isRiie  on  Stiiidaj.  Htdpalb  v.  Gid- 
dingi,  a  L.  C.  J.  225,  3.  C.  1863  ;  54  C.  C.  P. 

XXII.  Jl'RIHDICTIOH  IN. 

144.  Where  a  writ  of  capias  bad  been  issued 

fora  e)a f|ep.O0,  end  had  not  been  executed, 

Ihe  Siipcriir  Court  bad  do  further  jurisdiction 
intlieaciiou.     Ttsner  v.  Ugault,5  «.  L.  472, 


XXIII.    JcSTiriABLE. 


(   reasonable  and  probable 


115.  Where  Ihi 

•Bii-e  for  the  issi  _..^  _    

fcriiiim^^j-CH  will  lie,  although  the  writ  beqnashe-i 
for  JHformality.  Mitol  v.  CAamon,  3  R.  L.  454, 
S.  C.  B.  1871;  796C.  C.  P. 

XXIV.  Order  fob. 

W6.  A  capias  sued  o 

rfiM^nrged  from  custody  on  filing  a  ronun 
apiiesrance,*  Detharra  v.  CKaner,  .1  Kev. 
U'-.  307,  K.  B.  1820;  797  C.  C.  P. 

1*1.  Where  a  writ  of  capias  ismiea 
jirdgc'a  order  in  a  case  where  the  prim 
•fiietiOD  consists  in  Ihe  recovery  of 
SBih  writ  will  be  quashed  On  million. 
V,  McDonald,  4  tt.  L,  538.  S.  C  R. 
e.  C.  P. 


ception  to  the  form,  and  if  it  does  will  he  reject- 
ed on  demurrer.  Lemaif  t.  Lemay,  3  B>  L.  3! 
S.  C.  1B71  i  819  C.  C.  P. 

XXTI.  PovER  or  JoDOE  in. 

U9.  A  judge  in  chambers  cannot  render  judg- 
ment quashing  a  capias,  but  may  order  the  re- 
lease of  the  defendant  on  petition  to  that  eflert- 
Hagan  etat-  v.  Gordon,  2  L.  C.  J.  162,  S.C.  18SS- 

loO.  A  judge  in   ofaanibers  has   no  power  to 

3ua«h  a  capias,  but  he  can  liberate  the  deln- 
anl.  ^nimanvel ct at-  v.  Hagent  &  naMKt,i 
tt.  L.  209,  S.  C.  18T4;  823&l046  C  C.  P. 

XXVII.  RiLEisE  or  Defendavt, 

151.  Petition  was  brought  for  the  releaee  i^ 
the  defendant  after  issue  joined— .ffcU,  lb»i 
there  was  no  presumption  of  waiver  of  right  to 
petition  for  release  aVisinit  froji  delay  or  from 
pleading  to  the  action.  Chapman  v.  Bkmet- 
haastt,  2  L.  C.  J.  71,  S   C.  1857. 

152.  The  defendant  having  been  arrested  un- 
der a  capias,  chareing  bim  with  delertorating 
the  property  of  which  the  plaintiff'  was  hypo 
thecary  creditor,  with  the  pnrpose  of  depriving 
him  of  his  security,  and  the  property  being 
subsequently  sold  was  purchased  I'v  the  plwn- 
tif)',  and  resold  by  him  at  a  price  in  excess  of 
hix  aWm.—Held',  that  that  did  not  constitute  & 
ground  for  the  lileration  of  the  defendant. 
Doutre  v.  McOinnis,  5  L.  C.  ,1.  158,  S.  C.  1861 ; 
800  C.  C.  P. 

XXVIII.  Retdr!.- or  Action. 

153.  Theplaintiff"Tnay,  by  rule,  be  compelled 
to  return  hie  action  into  court  before  the  day 
fixed,  if  such  action  be  commenced  bv  capisf. 
Kelly  V.  Horan,  1  L.  C.  R.  143,  S.  C.  1850. 

154. -Un  application  ot  the  defenilant  ih* 
sherifl'  was  ordered  to  return  the  writ  on  tb* 
17th  April,  it  being  made  retiirnsbte  on  tiie 
29th.  Moil  et  al.  v.  Wihon,  14  L-  C-  B-  26, 1863- 

156.  A  delendant  need  not  present  a  petition 
to  have  a  writ  of  capias  returned  immedialely, 

motion  to  that  ellect.  T/ie  Moisie  IVnn  Co.  v. 
Olim  et  ai.,  17  L.  C.  J.  .H22,  S.  C.  1873}  819  A 
820  C.  C.  P. 

XXIX.  RiQKTS  OF  Defekd*kt. 

156.   Where  a  party  has  been  arrested  under 
a  capias,  and   the   arrest  declared   illeKal,  be 
tie  coiiitiletely   and   fully   restored  to  his 


XXV.  Petitiiin 


D  Qui  SB. 


natnOm 
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lis.  A  drieodknt  may  appl;  by  petitioa  in 
Itrm  for  the  qatMhing  of  a  writ  of  capias,  and 
null  proceeding  la  more  regular  under  the 
C*de  than  to  apply  bv  motion.  Worthert  v. 
Bolt.  15  L.  C.  J.  m,  8.  C.  18T1 ;  819  C.  C.  P. 

ISO,  When  the  writhwissuedontbeorderoT 
tke  prothonotarf,  actiav  io  the  abeence  of  thi 
Judge,  on  a  claim  fbr  unliquidated  damaeex, 


itludes  an  applliwtion  to  revise  theorderof  Ihe 
prcrthn»<i'an.-.     lb.,  801  C.  C.  P. 

161.  Even  when  the  amount  of  bail  Sxed  i« 
not  excessive,  the  ooort  will  qaash  the  writ  if  il 
appear  that  under  the  circumstaiicea  discloHed 
OT  the  afSdarit  it  was  indiscreet  in  the  pru- 
(SoDotary  to  allm*  ihe  remedy  offered  bj  capia'^, 
Add  (hat  without  ordering  an  enqu^le.     lb. 

XSX.  8BCBBTiNo,*eeSECRETI0N. 

162.  IFAatit.— Onapetitionloquaxh— fleU, 
that  a  fraodaient  preference  eiven  by  a  debtor 
*o  one  of  hia  creditors,  by  selling  him  good?  as 
wearily  for  a  delil,iH  not  a  secreting,  and  does 
not  constitute   safScient  groond    tor  a  capiat. 


defendant  or  hie  sureties,  and  in  default  thereof 
(o  pay  the  debt,  will  not  be  held  liable  because 
of  the  Rervioe  of  a  copy  of  the  judgment  served 
upon  the  defendaDt  and  them,  rendered  on  the 
contentalion  of  the  statement  Sled  under  T64  ± 
776  C  C.  P.,  condemnine  the  defeodant  to  he 
imprisoned  for  three  moniha,  and  Ihe  service  of 
such  copy  of  judgment  is  not  service  of  an 
order  such  o-t  mentioned  in  the  bond,  or  such  as 


(>/■.— Where  the  defendant  made 
)tion  to  be  allowed  to  put  in  special  hail,  and 
e  molion  was  rejected — Held,  that  tiiia  was  no 
nipliance  with  ihe  requirement""  of  the  writ,  so 
to  n^leaae  the  bail  to  the  sheriff.     Torranct  tt 
.  1.'.  OilmaitT  et  at.  2  L.  C.  K.  23!,  3.  C.  1851. 
169.  Where  the  sureties  of  a  party  originally 
arrei'teJ  under  capias  had  caused  him  to  oe  im- 
prisoned under  a  writ  of  contraintt  par  corps, 
sBued  at  their  instance,  in  order  that  he  should 
indergo  the  imprisonment   imposed  as  a  puD- 
xhmentbyC.  S.  L.   C.   cap.  87,  ssc.   12,  ss.  2, 
he    suret:e8    cannot    for   that     reason    alone 
laim   that   their  bail-bond  should  be  cancelled 
,nd  discharged.   Macfarlane  v.  Lynch,  10  L.  C, 
J.  26,  &  1  L.  C.  L.  J.  n,  S.  C  1865 ;  831 
C.  C.  P. 


XKXI.   STlTKHENTOrDEFEKDANT'sAFFAiaS. 

163.  Htlii,  on  petition  of  defendant  to  that 
el^t,  that  on  cause  shown  he  would  he  pei^ 
mitled,  even  five  months  after  judgment,  lo  file 
the  statement  of  atTairs  required  by  C.  S.  L.  C . 
«ap.  8T,  sec.  12,  and  that  plainlifTs  i^etition  for 
impriBonm^nl  would  be  dismissci  'in  cor-" 
4n«nce  of  such  perniis'ion.  Htnderton 
lamouriMz,  IT  L.  C.  R.  414,  S.  C.  k.  3.  C. 
Wot ;  227<  C.  C.karU.  Ib-ia.pagt  194  tupra. 

XXXII.  Sdbetieb  id. 

IH.  Liability  of. — la  action  against  Ihe  aore- 
ties  c>r  a  person  arrested  under  capias,  where 
thp  platntitr  Mught  lo  hold  them  for  an  amount 
ptater  than  that  origiaally  sued  (or— Held, 
that  aotwitfanlaitding  the  sureties  had  given 
lail  Tor  double  the  amount  endorsed  on  the 
writ  and  sworn  to  in  the  affidavit,  and  altlionijh 
the  ptaiDliff  hod  afterwards  obtained  judgment 
for  ao  amount  greater  than  that  sworn  to  in 
the  affiilatit,   that    he    could   recover   Ibr   the 

TorrmiiceUi:d.&Gaiiunirctal.,2  L.  C.  R.  231, 
«.  C.  1851. 

1S5.  The  bail  lo  the  sheriff  for  a  defeudHnt 

the 


xmd. 
29K,| 


170.  Inun  action  commenced  by  capias,  the 
cause  of  action  b.«  siabed  in  the  affidavit  dif- 
fered from  the  cause  of  action  as  staled  ia  the 
declaration --ffeiii,  on  motion,  that  the  writ 
niu«t  be  quashed,  Malhiot  v.  Bemter,  1  L.  C.  B. 
3y9.  S.  C.  1851. 

XXXIV.  Whbshab. 

171.  A  capias  to  hold  to  bail  ma^  be  had 
pendenlt  lite  upon  the  usual  affidavil  that  the 
defendant  is  about  to  leave  the  country.  Oolliiu 
V.  Hunter,  3  Rev.  de  l..eg.  SOS,  1813. 

XXXV.  Writs  OF. 

172.  A  writof  capias  8igned"F.  H,  Mar- 
cliand,  CWk  of  the  Gireuit  Court,"  allesied 
with  the  seal  of  the  Circuit  Court,  St.  Johni, 
returnable  into  the  Superior  Court,  and  headed 
in  the  margin  "in  the  Superior  Court"  ia 
irregular,  as  euch  writ  is  not  a  writ  in  tbe 
Superior  Court,  as  required  by  ihe  Judioaturo 
Aci.  Hitchcock  v.  Meigi,  6  L.  C.  R.  175,  S.  C 
1856. 
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11.  Pkeigbt. 

Aelion  for,  173. 

iiofciViiy /or.  174-178. 

Imh  for,h9.  180. 
m.  HiKi  OP.  181. 

IV.  Liability  of,  182-207. 
As  BaiUes,  208-210. 

V.  LiABiuTT  OF  Captain  OF  Vfhhel,  211. 

VI.  LlABILITT  OF  CONSIOKOH,  2l'l. 

Vn.  Liability  of  FoitriRDKR,  213,  214. 
Vin.  LiBH  or,  FOR  Storage,  216. 

IX.  PsiviLBCEOP,  216.  217. 

X.  Railway  B. 
Liability  of,  218-221. 
Obligationi  of,  222.  223. 
PririUge  of.  224-226. 
SighU  o/;22T-229. 

II.  Fbeioht. 


17.1.  Action  for— T(  t.  psrt  of  *  carp)  have 
been  deliT^red  and  accept^,  hd  action  Toi 
frtieblpro  lanlo  will  lie.  Otdfield  v.  ffutlon, 
3  Rev.  de  Le(t.  200,  K,  I).  !812  ;  1679  C.  C. 

174.  Liability  /or.— Where  a  portion  of  a 
cargo  ia  destroyM  by  ehipwreck  the  shipper 
canuot  reco»er  for  freteht  advaoced,  though 
there  be  a  totnl  ahaTuJonment  of  ihe  cargo. 
Thia  ie  such  an  acceptance  b;  the  shipper  of 
the  cai^,  ehorlof  the  original  destination,  an 
hinds  him  to  pay  freight  pro  rata  itmerit  per 
acli,  calculated   by   dietance  o&  Ihe  dam&fied 

of  tbeci  ■ 

aBsignees.     Tour 

8.  C.  R.  187I-,  2452  C.C. 

175.  Bot  the  maaler  is  entitled  to  full  freight 
per  bill  oT  ladJnft  on  the  sound  portion  remain- 
ing atored  in  the  pOBBCMion  of  the  shipper's 
tasigDees,     Ih. 

1t6.  The  payment  of  the  freight  and  the 
deliTery  of  the  cargo  are  concomitant  acti4 
which  neither  party  is  bound  to  perform,  unless 
the  other  is  ready  to  perform  the  correlative 
act,  And  the  maaler  of  a  vessel  therefore  cannot 
iDSiat  on  payment  in  full  of  his  freight  on  a 
cargo  of  coal  before  delivering  any  portion  I 
thereof.  Btard  el  al.  v.  BrovH  etal  &i  contra, 
16  L.  C.J.  136,  S.  C.R.  187]i  16T<1*'>^'"'  f^  I 

177.  The  master  of  a  reaael  i 
paymeDt  of  freight  before  delivery 
upon  the  wharf.     lb.,  IT  L,  C.  J.  1 


CARRIERS.  a06 

)  by  the  defeodant  from  Oewego  lo  Hon- 
-Held,  that  the  carrier  had  a  right  to 
poeseMion  of  the  goods  until  the  irhol' 
I  be  paid,  even  where  the  freisht  in  al  i 
rate  per  p«cka)ie,  and  the  goodH  tint  all 
for  delivery.  Braciter  el  al.  v.  Hooktr 
1  L.  C.  J.  90,  S.  C.  1857 ;  1679  it  24M 


tt  al, 
C.C. 


m.   HlHEOF. 

161.  An  action  wa^t  brought  by  the  jilstDliil 
against  the  defendant  for  having  engaged  Ins 
vessel  or  barge  to  go  from  Montreal  to  ("IcTe 
land.  The  plaintiff  alleged  that,  in  consequence 
of  this  acrevnient,  which  was  verbal,  he  left 
Montreal  and  called  off  toward  Cleveland.  &i 
Port  Cotborne  he  refused  a  cargo.  When  he 
arrived  at  Cleveland  he  endeavored  to  find  the 
agent  of  the  defendant,  but  there  was  no  c»rp> 
for  him-  Finally  he  left  without  one,  and  now 
broii!;ht  action  for  a  large  amount,  claiming 
freiglit,  dt'murrege,  etc.  Claim  ot  fl20» 
mluced,  and  judgment  for  $.^60  and  cost;'. 
Mullin  V-  Rmaud,  3  C.  L.  J.  13,  S.  C.  1^7. 

IV.  Liability  of. 

182.  Ifgnodsareput  on  shore  by  the  niaslerof 
ship,  and  lost,  he  is  not  answerable  tor  the 
Ml,  unless  it  appear  that  the  Iom  waa  occi 
oned  by  some  neglect  on  his  part  i>f  the  rege- 
ir  and  comniDD  dulieH  ol'a  shipmaster.  Hitnt 
&  Dufu-an,  2  Rev.  de  Leg.  75,  K.  B.  I81». 

■  1H3.  A  voiiuritr  par  eau  is  answerable  for 
(he  consequences  of  his  own  neglect.  If,  there- 
fore, he  carelessly  quits  his  ship,  and  she  is  twt 
during  his  alienee,  he  muni  be  anfv?ratle  for 
the  carg  .  Bornt  v.  Perraull  &  Nand,  3  Bev. 
de  L4g.  75,  K.  B.  1821  j  1053  C.  C. 

184.  Several  packages  of  goods  were  shipped 
London  to  a  merchant  b<  Quebec.  Upon  the 
rival  of  the  vessel  and  delivery  of  the  pack- 
age*  it  was  ascertained  that  some  of  the  good* 
were  missing  froni  one  of  the  packages.  Notice 
not  having  been  given  until  several  months 
arterward»> — Held,  that    the    master    was  not 

mmnnnil.la    fnr  Ilia    HBfli^iani-v.      Avn'nhHnu-    v. 


his  assignees  on  payment  of  freij 
feodant,  before  delivery  of  the  gi 
traneferred  Ihe  bill  of  lading  by 
and  delivery  to  the  Bank  of  Hont 
latter  endorsed  the  bill  of  lading  to 
—     ier— tfeW,  thi 


was  Dot  liable  for  the  payment  of 
now  ith  Stan  ding  (hat  Henderson,  ai 
mon  carrier,  carried  ihe  eoods  in  qi 
Montreal  to  Toronto  for  defendant. 
Ktrr,  18  L.  C.  J.  169,  Q.  B.  1873i  I 
179.  if>n/w.—Good«  or  freight 
on  a  wharf  are  delivered,  hut  Ihe 
removed  troxa  thence,  without  then 
il  the  freight  be   paid,  until 


he  has  a  lien  for  such   freiglit 

"  e  CBKO.    FalUrion  v.  Dai 

77j  K.  B.  1810  i  1679  A  2463  C 


of  the  CBi 
JAe.  77 

fso.  Ii 


Pallerton  v.  Daridto 

""  942463C 
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vaJ  of  the  vesael,  land  the  goodp,  aod  pay  the 
duties  thereon,  and  that,  in  default  thereof,  it 
fihoakl  be  lawful  for  the  officer  of  customs  to 
convey  such  goods  to  the  customs  warehouse. 
The  metal  was  kept  on  boani  for  twelve  days 
after  arrival,  and  was  then  landed  by  anthority 
of  the  collector  of  customs  conveyed  in  an  order 
to  the  ofiBcer  of  that  department  on  board,  in- 
structinghim  to  land  the  metal  and  convey  it  to 
the  cuolouis  warehouse.  The  metal  wan  lander' 
on  the  wharf,  where  it  lay  for  some  dayj  expo'  ed 
to  the  rain  and  weather,  by  the  action  of  which 
it  was  damaged.  On  action  by  the  appellant 
for  the  value  of  such  damage,  held,  conhnning 
judffment  of  court  below,  that  the  respondent 
had  fully  complied  with  the  terms  of  the  bill  of 
lading,  and  that  there  was  no  neglect  or  care- 
lessness on  his  part,  and  that  be  was  not  re- 
sponsible for  the  damages.  Scoit  &  Hescrof, 
2  L  C.  R.  477,  S.  C,  &  6  L.  C.  U.  274,  Q.  B. 
1«52. 

188.  Action  was  brought  against  the  owner  of 
the  steamboat  "  Alliance  "for  the  recovery  of 
the  value  of  a  portmanteau  and  certain  articles 
of  wearing  apparel  which  it  contained,  belong- 
ing to  the  plaintiffs,  and  lost  on  the  voyage  from 
Quebec  to  Montreal — Held,  that  when  a  tow 
boat  takes  the  place  of  an  ordinary  pao8ongor 
boat,  her  owner  assumed  the  liability  of  a  com- 
mon carrier  with  respect  to  the  luggage  of  the 
pae^ngers;  and  where  a  passenger  on  board 
fucb  boat  leaves  luggage  on  the  deck,  and  is 
told  by  an  employee  on  board  the  l>oat  that  it  is 
fafe  in  such  place,  the  owner  of  the  pt-eatiibont!, 
in  the  event  of  such  luegage  being  taken  away 
aod  lost,  is  liable  for  the  value  thereof.  Ban- 
Iner  el  ux.  v.  WUsan,  5  L.  C.  R.  203,  C  C.  1H55  ; 
1675-1677  C.  C. 

189.  A  common  carrier  is  liable  for  a  trunk 
and  contents  lost  by  his  neglect  or  that  of  his 
agents,  and  the  contents  of  the  trunk  may  be 
proved,  ex  neeesntate  rei,  by  the  oath  of  the 
plaintiff  or  owner  of  the  trunk.  Robson  v. 
Hooker  et  al,  3  L.  C.  J.  86,  C.  C.  1865  ;  1677 
C.  C.  k  art.  196  infra. 

190.  In  mn  action  against  a  steamship  com- 
panj  to  recover  the  value  of  a  case  of  olate 
giBM  carried  from  Liverpool  to  (iuehec-^Held, 
that  the  clause  in  the  bill  of  ladinegrantioe  the 
company  option  to  tranship  and  forwara  to 
Montreal,  at  the  shipper's  expense,  but  owner's 
riok,  did  not  release  the  carrier  from  liability 
ari^in^  iroro  neglect  aod  want  of  care  in  the 
handhng  and  landing  of  the  goods  at  Montreal. 
Nonmeiv.  EdmansUmeet  aL,l  L.  C.  J.  89,  S.  C. 
I'JSe ;  1053  &  1676  C.  C. 

191.  Action  was  brought  t4>  recover  the  value 
(f  three  caKee  of  goods  which  the  defendant  had 
undertaken  to  deliver  to  the  consignee  of  the 
plaintiff  at  Toronto,  but  which  they  had  notice 
rtibsequ*ntly  not  to  deliver,  as  the  consigree  had 
stopped  payment,  and  the  defendant  disregarded 
the  notice  and  delivered  the  gooils— -//eW,  that 
he  was  liable  to  pay  to  the  plaintiti  the  price  of 
'aid  goods  as  sold  to  the  consignee.  Camvhell 
<t  ai  V.  Jonea  et  al  &  Jones  et  al,  3  L.  C.  J.  9«, 
A  9  L.  C.  R.  J  0,  S.  C.  1858 ;  1497  C.  C. 

192.  A  carrier  who  undeftakci)  to  convey 
iroods  from  Quebec  to  Chicago,  with  power  to 
tranship  at  Kingston,  complies  with  the  usages 
of  that  port  by  transhippmg  from  a  steamer 
iQtoa  sailiof  craft,  and  is  further  not  responsi- 


ble for  the  loss  of  such  goods  occasioned  b/ 
tempestuous  weather,  in    which  such  sailinj*^ 
crafl  is  wrecked.     Warren  v.  Heiiderson  et  al^, 
8  L.  C.  R.  108,  S.  C.  1858. 

193.  In  an  action  by  the  plaintiili^  merchants,, 
to  recover  from  the  owners  of  a  vessel,  damage 
suffered  in  consequence  of  the  breakage  of  an 
iron  boiler  lined  with  enamel,  and  the  defend- 
ant set  up  the  bill  of  lading  by  which  they 
were  not  to  be  liable  for  breakage,  leakage  or 
ru^t— Z/eW,  that,  notwithstanding,  they  were- 
liable  for  damage  arisinjg  from  any  of  these 
causes  by  reason  of  their  neelect  Harris  et 
al.  v.  EdmoTuttone  et  al.,  4  L.  C.  J.  40,  C.  C- 
1869;  1676  C.C. 

194.  The  plaintiff,  a  passenger  from  England,, 
on  arriving  at  Portland  placed  his  luggage  in 
charge  of  the  defendants  for  conveyance  to  Point 
T^vi,  for  which  he  received  checks.   The  plain- 
tiff was  a  passenger  on  the  car8  himself,  but, 
instead  of  going  straight  through,  diverged   ai 
Fome  point,  and  then  went  to  Montreal,  where- 
he  remained  a  few  days^  and  from  there  went  to- 
Point  Levi.     On  application  to  the  defendants 
at  the  latter  place  he   found  that  one  of  his 
checked    trunks    was    lost,    and    action     was 
brought— 1/eW,  that  defendants  were  responsi- 
ble  for  money  taken  for  personal  expenses  to 
such  an  amount  as  a  prudent  person  would  deem 
necessary  and  proper  to  be  placed  in  a  travel- 
er's trunk  ;  that  they  were  liable  also  for  a  dress- 
ing case,  and  for  a  night  glass  and  telescopes^ 
the  plaintiff  being  a  ship  master,  but  that  they 
were  not  responsible  for  articles  of  jewellery, 
tfuch  as  could    not  be  regarded   as  part  of  a 
mariner's  baggage.  Cadwallader  v.  The  Grand 
Trunk  Railway  Co.,  9  L.  C.  R.  16ft,  S.  C,  1859 ;. 
1677  C.  C. 

195.  And  held,  also,  that  the  passenger's  oath,, 
to  establish  the  value  of  the  contents  of  the 
trunk,  is  admissibly  in  such  case.  lb.  &  art 
189  supra. 

196.  Action  was  brouG^ht  for  the  recovery  or 
the  value  of  goods  delivered  at  Point  Levi  sta- 
tion of  the  Grand  Trunk  Railway,  for  the  pur- 
pose of  being  forwarded  by  said  railway    to 
Stanfold,  but  which  were  burnt  at  Point  Levi 
station,  and   the  defendant  pleaded    that    the- 
goods  were  detained  at  the  station  by  a  snow- 
storm which  prevented  the  trains  from  leaving,, 
and,  while  so  detained,  the  goods  were  destroyed 
by  fire,  which  was  the  result  of  accident  only^ 
and  also  that,  in  consequence  of  notices  which 
they  had  kept  posted  up  at  Point  Levi  and  the 
other  stations  of  the  Company,  they  were  not 
responsible  for  loss  occasioned  by  waste  or  fire, 
heat,  cold,  or  other  like  cauf»e,  or    by  force 
majeure — Held,  confirming  the  judgment  of  the 
court  below,  that,  notwithstanding  Uie  Company 
had  given   notice  by  public  advertisement  and 
otherwise  that    they    would   not  be  liable    for 
damage  by  fire,  &c.,  and    notwithstanding  evi- 
dence that  the  plaintiff  had  actually  road  one  of 
the  notices  to  that  effect,  that,  inaMnuch  as  the 
siorage  of  cotton  waste  in  the  building  m  which 
goods    to   8uch  a  large  amount   were   stored, 
amounted  to  neglect  on   the  jmrt  of  the  Com- 
pany, and  they  must  be  held  liable.  The  Grand 
TYunk  Railway  Company  of  Canada  v.  Hustony. 
3  L.  C.  J.  269,   8.  C.  A  6  L.  C.  J.  173,  Q.  3. 
1860;  1675  4fe  1676  C.  C. 

r97.  Where,  to  sn  action  for  the  recovery  oC 
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tile  value  of  jewellery  forming  part  of  the  lug- 

lage  of  a  passeneeron  board  a  veese)  tr&m  Glas- 

^piw  to  Montreal,  the  defendants  pleaded  the 

limitation    of  their  liability  under  the    503rd 

•elanee  of  the  Merchant  Shipping  Act,  and  that 

the  plaintiff,  not  having  inserted  in  a  bill  of 

lading  or  otherwiee  disclosed  in    writing  the 

true  nature  and  value  of  the  articles,  the  owners 

were  not  liable  for  their  loss  ;  and  the  plaintiff 

demurred  to  the  plea,  on  the  ground  tnat  the 

-action  was  taken  under  the  common  law  rela- 

ing    to    carriers,  and   that,   consequently,  the 

-clause  of  the  Merchant  Shipping  Act  referred 

to   did    not  apply — Heldt  that  the  defendants 

-were  entitled  to  plead  as    they  had  done,  ami 

the    demurrer  was  dismissed.    McDougall   v. 

Allan  etal.e  L.  C.  J.  233,  S.  C,  &  12  L.  C.  R. 

:321, 1861 ;  1677  C.  C. 

198.  A  common  carrier  can  limit  his  liability 
by  conditions  inserted  in  the  bill  of  lading. 
Torrance  v.  Allan  etal,  6  L.  C.  J.  190,  S.C.,  & 

'^  L.  C.  J.  57,  Q.  B.  1863,  &  arts.  204  &2I2  infra. 

199.  And  where  a  common  carrier    receives 
:goodB  from  England  on  board  his  lighter,  he  is 

not  responsible  for  loss  arifling  from  delay  in 
transhipment  owing  to  the  pcean  vessel  lieing 
alrea«iy  fuU,  when  the  bill  of  lading  contains  a 
clause  that  if,  from  anv  canse,  the  goods  do  not 
CO  forwaH  on  board  that  ship,  they  should  be 
7orwardt*d  bv  the  next  steamer  of  the  same  line, 
lb.    1676  O.'C. 

200.  The  defendant  waf>  pued  for  a  balance  of 
freight,  and  ^et  up  in  compensation,  and  by  way 

'Of  incidental  demand,  a  claim  for  loss  arising 
Irom  short  delivery  of  the  salt  for  which  freight 
was  claimed,  ana  for  damage  suftfered  by  the 
4salt  in   question,  and  the  plaintiff   pleadeii   to 
.such  incidental  demand  the  consent  of  (he  de- 
fendant that  a  part  of  the  salt  should  be  carried 
-on  the  deck  of  the   vessel,  also  a   custom  Of 
trade  in  carrying  a  part  of  the  cargo  on  deck, 
-and  that  the   loss,  if  any  there  were,  arose  en- 
■tirely  from  the  perils  of  navigation,  for  which 
they  were  not  responsible  according  to  the  con 
'ditiohs  of  their  bill  of  lading — Held,  confirming, 
the  decfsion  of  the  court  below,  that  there  was 
110  custom  of  trade  under  which  the  plaintiff 
-co^iild  claim  exemption,  and,  as  there   was  no 
-consent  proved  on  the  part  of  the  defendant,  the 
filaintiffi  must  bie  held  responsible,  and  judg- 
Tuerii  went  accordingly.     Gahertu  v.  Torranee, 
■4  L.  C.  J.  371,  S  C,  &  6  L.   C.  J.  313,  &  13 
L.  €.  R.  401,  Q.  B.  1862;  1676,  1676  &  2426 
-C.  0. 

201.  The  plaintiffs  were  consignors  of  mer- 
chandise shipped  by  them  from  Liverpool  to 
^Juebec,  to  be  delivered  to  them  upon  payment 
'4i{  freight,  the  defendant,  master  of  the  vessel  in 
which  they  were  shipped,  signing  the  usual  bills 
-of  lading.  On  arrival  at  Quebec,  the  agent  of 
4he  plaintiffs   notified  the  defendant  that  they 

wuttid  receive  the  ^oods  in  lighter  or  schooner, 
to  which  no  objection  was  made.  Subsequently 
'liie  consignees  of  the  ship  claimed  payment  of 
jihe  freight  in  a»ivance,  which  the  agent  refused, 
atvl  the  goods  were  delivered  on  the  wharf  at 
4)  tebec  instead  of  into  the  plaintiffs'  lighter. 
Plarntiffs  then  brought  action  for  goods  aflegeti 
^to  have  been  lost  and  damaged  by  reason  of 
•«nch  delivery,  and,  on  judgment  being  rendered 
Awarding  damages  to  a  much  smaller  amount 
0^jkn  that  elairoed,  both  parties  appealed— JSTeZd, 


that  the  delivery  of  the  goods  upon  the  wharf 
was  a  good  delivery,  and  the  defendants  could 
not  be  compelled  to  deliver  them  into  a  lighter 
provided  by  plaintifl^  l:iefore  payment  of  the 
freight,  and,  as  in  the  present  case,  the  con- 
signee refuse  to  take  charge  of  them  be  must 
bear  the  loss  himself.  Juson  et  aL  k  Aylward, 
14  L.  C.  R.  164,  Q.  B.  1862. 

202.  A  carrier  is  not  liable  for  the  loas  or 
thefl  of  an  overcoat  carrie<l  by  a  passenger  on 
board  a  steamboat  and  placed  by  tne  passenger 
on  a  sofa  in  the  eating  saloon,  while  tie  is  tak- 
ing supper.  Torrance  v.  The  Richelieu  Com- 
pany, 10  L.  C.  J.  335  4  2  L.  C.  L,  J.  133.  C.  C. 
1866;  1672  A  1816  C  C. 

203.  The  defendant  carr-ed  a  large  quantity 
of  oats  for  the  plaintiff  to  Burlington,  and  the 
plaintiff"  brought  action  for  short  delivery.  The 
defendant  pleaded  evaporation  caused  by  heat- 
ing, due,  as  he  alleged,  partly  to  the  excessive 
warmth  of  the  season  and  partly  to  delay  on 
the  part  of  the  plaintiff  in  taking  delivery  of 
the  careo,  which  was  the  fault  of  plaintiff  him- 
self— Held,  that  a  carrier  is  bound  to  deliver  all 
the  cargo  entrusted  to  him,  unless  the  loss  or 
damage  is  proved  to  have  been  occasioned  hj 
causes  for  which  he  is  in^no  wav  responsible, 
and  the  heating  of  the  cargo  during  the  voyage 
muet  be  held  to  be  a  sufficient  cause  of  diminu- 
tion up  to  three  per  cent,  of  the  cargo  in  such 
case.  Seymour  A  Sincennea,  1  L.  C.  L.  J.  118, 
S.  C.  &  S.  C.  R.,&  1  R.  L.716,Q.  B.  1869;  1675 
C.  C. 

204.  Notwithstanding  notice  of  ttpecial  condi- 
tions given  by  a  common  carrier  limiting  his 
responsibility  he  is  liable  for  damages  caused 
by  his  fault  or  the  fault  of  those  for  whom  he 
is  responsible.  Campbell  v.  The  Grand  TVunk 
Railway  Co.,  3  R.  L.  451,  C.  C.  1871  ;  1053  Ac 
1054  C.  C.  &  art.  198 «upra. 

205.  A  steamboat  company  is  not  responsible 
for  the  loss  of  a  trunk  said  to  contain  a  larise 
sum  of  money  which  the  owner  left  in  charge 
of  the  baggage  keeper,  contrary  to  the  advice 
and  instructions  of  tne  captain  of  the  steamer, 
who  indicitted  the  office  and  the  proper  place  of 
deposit,  the  owner  statirg  at  the  same  time  that 
he  would  take  care  of  it  himself.  Seneeai  v.  jTfte 
Richelieu  Co.,  15  L.  C.  J.  1,  Q.  B.  1871 ;  1677 
C.  C. 

206 .  Steamboat  owners  are  responsible  for 
damage  caused  by  fire  breaking  out  on  board, 
unless  it  can  be  proved  that  such  fire  was  not 
attributable  to  their  neglect,  The  Canadian 
Navigation  Co.  k  Hayes,  19  L.  C.  J.  269,  Q.  B. 
1875,  1672-74  C.  C. 

207.  And  in  such  case  the  burden  of  proof  is 
on  them.    lb. 

208.  As  Bailees. — Where  a  railway  had  given 
notice  of  the  arrival  of  goods  to  the  consignees, 
which  provided  that  the  goods  from  the  <»te  of 
such  notice  would  remain  entirely  at  the  risk 
of  such  consignees,  and  that  tl»e  company  would 
not  be  responsible  for  any  dama^  catised  by 
fire,  the  act  of  God,  civil  commotion,  vermin  or 
deterioration  in  quantity  or  quality,  by  storage 
or  otherwise,  but,  if  stored,  a  certain  chane 
would  be  made  for  storage,  to  be  paid  to  tne 
company  by  the  proprietor^lTf Ml,  that  altbof^ 
the  re.sponsibility  of  the  company  M  CMTietB 
ceased  upon  the  arrival  of  the  gtiodfl^  stfll  they 
were  responsible  as  warehousemen  or  b«l«M 
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*w  hwt.  nt  ermnd  TVmd''  Railway  Ca.  A 
€utma».  3  R.  L.  <52,  Q.  B.^lBTli  1672,  16TS 
A  I8U  C.  C. 

209.  Anhipm&fUr  inonlfboiiniian  (oBtorsg? 
U>  follow  the  rnlpg  and  customs  of  the  port 
where  he  taken  bis  cargo,  ankef  lliere  \je  an 
«pre«nient  to  tlic  contrary.  Winn  i.  Pclittitr, 
I  ft  C.  24e,S.C.  1871.     . 

210.  A  pa^Mnger  bv  reilnay  di<)  not  call  for 
hi-  trunkpon  arriTing  at  the  end  of  his  iournpy 
«t  t«D  o'clock  ia  the  forenoon,  but  for  hi"  own 
fonvpDietice  lea  ii  all  day  and  over  night  in 
th«  baggage  room,  without  anv  arrangemfnl 
with  the  con)patiy,  and  it  wan  dentroypd  bv  Are 
♦arty  the  nwi  morning  bv  the  accidental  bi 

ing  of  the  rtatk»n— JZeid,  that  ih?  company  

IV4  n^pun-ihle.  Sngan  v.  The  Grand  ftunt 
Hailieas  Company  of  Canada,  2  Q.  L.  R.  U2, 
S.  C.  IB7«i  1802  4  (805  e.g. 

V.  LuaiLiTT  OF  CiPTiiH  OF  Vessel. 

211.  In  an  action  by  a  lady  fbr  lofw  of  jewel- 
iiTT  al^Ktracted  from  her  trunk,  which  was 
broken  open  daring  the  voyage  from  Glafi([ow 
to  Montreal— .BeM,  that  the  captain  ve^  liable 
Matdovgallt.  .Torranct,  1  L.  C.  J.  132,  8.  C 
IsiOj  1077  C.C. 

VI.  LiasilittofCunsigiior. 

212.  The  clause  on  Ihe  back  of  the  bill  of 
Iwling,  limiting  the  linb-lily  of  the  company, 
wiJt  tiod  the  consignor  if  signed  without 
rwerve.  Ckarlitr  v.  The  Grand  Trunk  Baxl- 
irmf  Of.,  17  L  C.J.  26,8.  C.  1673;  1676  C.  C. 
4  one.  I9ts  A  204  supra. 

VII.  LuiiLiTT  OF  Forwarder- 

213.  Tlie  defendant  had  iinderlakrn  to  for- 
*afd  a  large  qnnnliry  of  wh^at  forlran^hipmenl 
*n  boant  a  nteamer.  For  which  wheat  Ihey  had 
piren  receiptx  lo  the  plainlifi  showing  quantity, 
if.,  tui  on  tranfbifiniPnt  there  was  found  to 
I*  m  many  bushelit  "hirl,  for  whirh  plaintifT 
brooght  action,  and  tJiP  derei{danl  endeavored  to 
f  lablieh  by  parol^  lepiiniony  that  he  acied  onir 
a*  ajwnt  for  the  owner  of  ihe  barge,  and 
thai  he  wan.  conswjnently,  not  responsible— 
IMd,  that  hi«  liabihtv  wan  in  no  way  alTeoted 
t-r  Kteb  W»limony,  and  jadgmeni  went  accord- 
•ajlj.  Sfwutial.  Y.  /one*  et  al.,  2  L.C.  J. 
MS,  8.  fi.  1867. 

2U.  Am)  where  also,  the  defeminnt  set  np 
tbatlfctit  Ullyman  was  not  nrcM-nl  all  the  time 
«f  lb*  ■msurement  of  the  -^heai,  the  plaintiflx 
barfhg  pracwded  withoat  him— .fleil  that  th. 


harl-or  of  Montreal,  hut  the  lighter  not  having 
(■een  ready  lo  receive  it  the  carriers  stored  it 
with  defendant,  when  it  was  neized.  The  jadg- 
nienl  of  the  Court  below  condemned  defendant, 
bnt  recc^nized  his  lien  for8(oraEe,aQd  alnothat 
of  the  carriers  for  freight,  holding  thnt  ihey 
were  insti lied  in  storing  nnder  the  circumstances, 
and  the  judgment  wancontirmpd.  lf(i(/»-  Gonld 
ft  al.  &  Jacqna  el  al,  2  L.  C-  L-  J.  19,  tj.  B. 
1P66;  1812  C.C, 

IX.    PRITILEQK   OF. 

216.  A  common  carrier  by  wafer  has  a  lien 
upon  every  ponion  of  good' cnrned  for  the  pay- 
ment of  Ihe  whole  freidit  due  by  the  owner  or 
consignee  of  ihe  goods,  and  a  tender  by  Ihe 
owner  of  Ihe  cargo  of  [lie  freight  due  on  each 
load,  as  discharge"!  and  loaded  on  a  carl,  is  in- 
"ufficienl-  Brearter  ttal.  v.  Hooper  tt  al.,  7 
L.C.R.  .W,  S.  C,  1857;  1679  C.  C. 

217.  Where  a  bill  of  lading  contained  a  con- 
dition Ibal  demurrage  would  b»  charged  on  all 
cam  not  »nlo»lnl  within  twenty-four  hours 
after  arrival— //eii',  thai  under  such  conditi<)n 
then"  w«R  a  lien  upon  Ihe  good"  carried  as  well 
f.T  demurrage  a"  fur  freight.  Murray  v.  The 
Grand  Tnink  Railway  Co.,  5  R-  L.  746,  C.  C- 
ia74i  2453  CC 
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218.  /.iafci'Hfyo/".- Delivery  of  baggage  lo  * 
policeman  in  the  employ  of  a  railway  company 
at  one  of  its  stations  -everal  hours  befiire  the 
departure  of  llie  train,  and  in  (he  atisence  of  the 
l-asft'afe  masler,  is  sufficient  lo  hold  the  com- 

Iiany,  when  it  is  not  proved  that  the  plaintiff 
lad  any  knowledge  of  the  rule  of  the  company 
thur.  it  vroiild  not  hi>ld  iuelf  responsible  for 
nncheckpd  bsgintBe.  Twier  v.  The  Grand 
Trunk  Railway  Co.,  3  R.  i..  31,  C.  C.  1871  ; 
I67fi  C.  C. 

219.  Where  an  ocean  cteamship  company  by 
f  bill  of  lading  nnJertook  lo  carry  goods  from 

Liverpool  lo  Porl land,  and  there  deliver  them  to 
the  Grand  Trunk  Railway  for  trnnsp'irtation  to 
Montreal,  and  ihe  railway  cninpsny  received 
the  gooctn  in  apparent  gooil  order  and  condition, 
and  carrieil  them  accordmgly — Held,  that  tho 
~"'i»Fiy  c(inipany  were  liable  sk common  carriers 
lere  (he  i-iixls  proved  to  have  suffered  when 
-y  arrivid  at  their  ultimate  Ueslinalion,  and 
that  Ihey  could  not  invoke  the  steamship  com- 
panv'sbillof  lailingto  Hie  contra rv.  AUoater 
tt  al  V.  Tht  Grand  Trunk  Railicau  Cb.,  17 
L.C.J.  I,S.  C.  R.  1873,&1RL.  C.J.M.Q.B. 
1874  :  1670  i  nil  C.  C. 

220.  nd  to  et-ialJish  that  goo.|s  were  dam- 
..^■e-l  in  a  carrier's  I'liolndy,  ii  is  sulhcient  ttf 
estaMiih  IhHt  l1iey  were  rn^eived  in  apparent 
good  order  and  condition  and  delivered  m  bad 
order-     lb. 

221.  Bnt  a  railwny  company  is  not  rcspon- 
ible  for  the  lossof  ;;ooiIb  or  merchandise  when 
nch  loss  occurs  after  the  "ocds  linve  been  car- 
rieil bevond  Ihelimilsoriheirownlme.  Chariier 

The  Grand  Trunk  BailKay  Co.,  17  h.  C.  J. 
i,  S,  C.  1873. 

222.  Obligaliont  of.—K  railway  company  is 
It  obtij-i-d  by  law  to  carry  all   sorts  of  obj  cts, 

but  only  tho-'e  which  it  i*  in  ihc  tiabit  of  carry- 
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iDg,  to  the  knowledge  of  the  public.  Rutherford 
y.  The  Grand  Ihink  Railway  Co,  of  Canada  5 
R.  L.  483,  S.  C.  1873;  1673  C  (J.  &  C.  S.  C. 
cap.  66,  eeca.  96,  98, 119  &  120. 

223.  But  where,  as  in  the  al)Ovecaae,  they  had 
been  in  the  iiabit  of  transporting  himber  for  the 
appellants,  and  suddenly,  and  without  valid 
reason,  refused  to  convey  F^ven  carloads  then 
lying  at  the  station,  whereby  the  appellant  suf- 
fered considerable  damage,  the  only  reanon  as- 
signed being  that  they  had  notified  the  lumber 
merchants  that  they  could  not  carry  any  more 
cedar  lumber — Held,  that  they  had  no  right  to 
discriminate  in  such  a  manner,  and  tnunt  w  held 
liable  in  damages.    lb-,  &  20  L-  C  J.  11,  Q.B. 

224.  Privilege  of- — The  petitioners  complain- 
ed that  the  defendants  exercised  the  occupa- 
tion of  carters  in  and  within  the  limits  of  the 
ciiy  of  Montreal,  and  carried  and  transported 
for  hire  goods  and  merchandise  between  their 
depot  and  the  stores  and  residences  of  the  citi- 
zens of  Montreal,  and  that  they  exercised  an 
undue  and  illegal  advantage  and  franchine  and 
monopoly  iiijuriouf*  to  the  carters  of  Montreal, 
and  to  the  citizens  thereof,  and  concluded  by 
praying  for  an  injunction  against  the  said  defen- 
dants— Held,  that  the  defendants  had  a  right 
as  common  carriers  to  employ  exclusively  any 
carters  they  mi^ht  in  their  discretion  choose,  to 
collect  and  deliver  freight  to  their  customers, 
and  that  such  exclusive  employment  wa8  not  a 
violation  of  their  charter,  inai*much  as  the  act 
itself  was  essential  or  incidental  to  their  busi- 
ness as  common  carriers.  CarHer  v*  The  Grand 
Trunk  Railway  Co.  of  Canada,  12  L.  C  J.  149, 
S.  C.  1865. 

225.  And  heldj  also,  that  as  none  of  the  per- 
sons  using  the  defendants'  roail,  and  paying 
their  charge  for  cartage,  had  complained  in  the 
present  case,  and  as  the  collecting  and  delivier- 
iDg  by  carters  exclusively  employed  for  that 
purpose  by  the  defendants  was  not  shown  to  be 
injurious  to,  but,  on  the  contrary,  advantageous 
to  the  public,  that  no  injunction  in  law  could 
isaue  to  restrain  the  defendants  from  acts  by 
and  from  which  the  petitioners  were  not  shown 
to  be  directly  aggrieved.    lb. 

226.  And  held,  in  appeal,  confirmi  g  the  de- 
cision of  the  court  beWw,  that  the  defendants 
should  have  been  proceeded  againt<t  under  *'  the 
Grand  Trunk  Railway  Company  Act  of  1854,*' 
and  that  the  corporation  complained  of,  and 
alleged  to  have  been  created  by  the  Provincial 
Act,  entitled  an  Act  to  incorp^^rate  the  Orand 
Trunk  Railway  Company  of  Canada,  had  no 
exintence.    lb. 

227.  RighU  of-— A  person  purchaning  from  a 
railway  company  a  ticket  which  is  declared  to 
be  good  for  aspecifleti  term  only,  enters  into  an 
especial  contract,  which  is  at  an  end  as  soon  as 
such  term  has  expired,  and  the  hoUier  of  a 
return  ticket  attempting  to  return  after  the 
expiration  of  the  term  for  which  the  ticket  wa^ 
granted  may  be  lawfully  ejected  I'roin  the  tram 
on  refusal  to  pay  full  fare.  Regina  v.  Faneuf, 
6  L.  C.  J.  167,  Q.  B.,  &  The  Grand  Irunk  Rail- 
way Company  Si  Cunningham,  11  L.  C.  J.  107 
A  f  L.  C.  L.  J.  87,  Q.  B.  1865  ;  &  Q.  32  Vic. 
cap.  51,  sec.  20,  ss.  12. 

228.  Where  the  legislature  had  by  statute 
cranted  the  sole  right  to  the  plaintiff  to  build  a 
bridge  across  the  Richelieu  Kiver  and  to  take 


toll  for  the  use  of  the  same,  and  to  erect  a  turn- 
pike, and  the  deiendant^,  a  railway  compnoy, 
nad  subsequently  built  a  railway  brid|«e  over  the 
same  river  and  within  the  same  limits-— £ei<f, 
that  this  did  not  give  rise  to  an  action  in  favor 
of  appellants  in  demolition  of  the  bridge  of  the 
defendants,  or  for  an  injunction  and  daina^, 
notwithstanding  that  no  compensation  had  be^n 
offered  to  plaintiff  therefor.  Jones  &  The 
Siansteady  Shefford  &  Chambly  Railway  Co.,  ^ 
L.  C.  J.  157,  P.  C.  1872;  C.  S.  C.  cap.  66.  sec?. 
136  et  seq. 

229.  In  an  action  of  damages  a^inst  a  carriei 
— Held,  that  although  no  damage  could  be  re- 
covered in  the  absence  of  an  expreHs  agreement, 
vet  actual  damage  proved  could  be  recovered. 
Marchand  v.  Renaud,  6  L.  C.  J.  119,  S.  C.  1862; 
2458  A  2460  C.  C. 


CARTERS. 
I.  Privilkok  or,  see  PRIVILEGE. 


CATHOLIC. 
I.  Who  is,  see  CHURCHES,  TITHES,  &c. 


CATTLE. 

I.  Damage  by,  see  DAMAGE. 

II.  Fraudulent  Dbtentiom  ov,  see  FRAUD. 

III.  Liability  of  Kailwat  Companies  pok 
AooiDENTs  TO,  Hee  RAILWAYS,  Liability  or. 

IV.  Strayed,  see  ESTRAY. 

V.  Under  Seizure,  see  EXECUTION. 


CAUTIONNEMENT-&e  SURETY- 

SHIP. 


CEMETERIES. 
L  Parochial,  see  BURIAI^ 

2.^0.  The  cur6  and  marguilliers  are  propne^ 
tors  of  the  parochial  cemetery,  subject  to  the 
rights  of  the  parishioners  to  be  buried  (herein. 
Broym  &  The  Our6,  itc ,  of  Notre  Dante  tie 
Montreal,  6  R.  L.  379  k  20  L.  C  J.  228>P.  G. 
1874. 

231*  Buria)  in  the  reserved  (unconseciated. 
Ed.)  part  of  a  parochial  cemetery  imY>lieB 
degradation,  not  to  say  infamy,  lb.,  Q.  3^  Vic 
cap.  19. 


CENSITAIRE— S^e  SEIGNIORIAL 

RIGHTS. 


CERTIFICATE. 

I.  Of  Bank  Deposit,   su  NEGOTIABLE 
INSTRUMENTS. 

II.  Of  Baptism,  see  EVIDENCE  of  Birtm. 
IlL  Of  Crown  Land  Aento»  jm  OPPOSI- 
TION TiTu:. 


217 


CBJRTIORAEI. 


CERTIORARI. 


218 


TV.  Or  DvrosiT  iv    Election   Casks,  set 
ELECTION  LAW. 

V.  Or  NoTABT,  see  NOTARIES. 

VI.  Of  Pbothokotary,  see  PKOTHONO- 
TARY 

VII.  Ot  Rkqistbation,  »e<?  REGISTRATION. 


CERTIFICATION. 

I.  Of  CoFiBS,  see  APPEAL,  ELECTION 
LAW. 


CBRTIORARI. 

I.  Appkal  from  JuDQMsyT  ON,  sei  APPEAL, 
n.  Dklat  m,  232. 

III.  Deposit  in,  233. 

IV.  Form  of  Writ,  234. 

V.  GRorNDS  OF,  236. 

VI.  Liabilitt  of  Commissioners,  236. 

VII.  Motion  to  Qvaph,  237. 
Vni.  Peremption  of,  238. 

IX.  Power  of  Court  in,  239,  240. 

X.  Procedure  in,  241-246. 

XI.  Return  in,  247, 248. 

Xn.  Reyibion  of  Judgment  on  Apflioation 
FOR,  249,  2.50. 

XIII.  Sertioe  in,  251. 

XIV.  Under  Agricultural  Act,  252. 

XV.  When  Lies,  263-271.  , 
XVL  Writs  of,  aee  WRITS. 

IL  Delay  in. 

232.  A  certiorari  allowed  before  th^  expira- 
tion of  pix  inontha  from  the  date  of  the  convic- 
tion to  h*^  removed,  but  pot  Rued  out  until  the 
MX  Diorthr;  had  expired,  wan  quaHhed.  Allard 
fxp-  k  Ckillas,  2  Rev.  de  Leg.  32,  K.  B.  1819. 

III.  Deposit  in. 

233.  In  an  action  under  the  license  act  by 
the  citv  of  Montreal,  the  defendant  has  no  right 
(0  a  certiorari  until  he  has  made  the  deposit 
required  by  law.  Doray  exp.  A  Sexton,  6  R.  L. 
507,  S.  C.'1874;  Q.  L.  A.  sec.  195. 

IV.  Form  of  Writ. 

234.  On  the  bearing  of  a  writ  of  certiorari 
I'vued  under  12  Vic.  cap.  41 — Held,  that  it 
f'hoaki  be  addrec«>ed  to  the  iuetice  of  the  peace 
uiaking  the  conviction  and  not  to  the  bailiff 
effecting  the  service  of  such  writ,  and  if  ad- 
drei«9ed  to  the  bailiff  is  a  nullity  and  will  be  set 
a^ide.  Rtgina  v.  Barheau  &  Bar  beau,  1  L.  C.  R. 
320,  8.  C.  1851 ;  1223  C.  C.  P. 

V.  Gbovvm  of,  see  Wben  Lies. 


235.  On  a  writ  of  certiorari  to  quash  a  con- 
victtoD  of  A  jiMliee  of  the  peace  on  a  charge  of 
having  diatarbed  the  public  peace  by  insult- 
ing a  jgetmrn,  nod  by  committing  an  assault 
upon  kM«aMl  1^  crying  out  and  threatening 
to  bcal  kmif  dM  court  granted  the  motion  on 
the  gionwi  tiM  the  oonviction  did  not  appear 
to  be  WMMMli  bj  umy  law  or  statute  in  such 


case  provided.     Rouleau  exp,,  17  L.  C.  J«  172, 
S.  C.  1873 ;  1221  C.  U.  P. 

VI.  Liability  of  Commissioners. 

236-  Commissioners  to  whom  a  writ  of  cer- 
tiorari has  been  addressed,  and  who  have  failed 
to  make  a  proper  return  within  the  proper 
time,  will  be  mulcted  in  cofits.  Leroux  exp,, 
10  L.  C.  J.  193, 8.  C  1866 ;  1230  C.  C.  P. 

VII.  Motion  to  Quash. 

237.  On  an  inscription  for  hearing  on  the 
merits  of  a  certiorari  a  motion  to  ^uash  the 
conviction  is  neccR^ary.  Whiieheaa  exp,  A 
Brunei,  14  L.  C.  J.  267,  S.  C.  1870  j  1231  C.  C  P. 

ll^III.  Peremption  or. 

238.  Where  a  defendant  in  a  case  before  two 
iustices  of  the  peace  had  been  convicted,  and 
having  caused  a  writ  of  certiorari  to  issue  out 
of  the  Superior  Court,  allowed  six  months  to 
elapse  without  proceeding  with  his  rule  there- 
under— Held,  on  motion  of  complainant,  that 
his  rights  under  such  rule  would  be  declared  to 
have  elapsed,  and  the  proceedings  be  remitted 
to  the  court  below.  Boyer  exp.,  2  L*  C.  J.  188, 
S.  G.,  &  Chagnon  &  Lareau  et  cU.,  2  L.  C.J.  189, 
8.  C,  Si  Pri/ontaine  exp.,  2  L.  C.  J.  202,  S.  C. 
1858;  1220  e^  xe^.  C.  C.  P. 

IX.  Power  of  Court  in. 

239.  On  a  writ  of  certiorari  to  quash  a  con- 
viction of  a  justice  of  the  peace  condemning  the 
city  inspector  for  nulling  down  a  fence  erected 
by  private  indiviaualsi  the  court  has  not  the 
power  to  inquire  into  the  matters  of  fact  con- 
tained in  the  evidence,  or  as  to  the  amount  of 
malice  which  entered  into  the  act  with  which 
the  accused  is  charged.  Lanier  &  Lanfret  & 
Menard,  6  R.  L.  360,  S.  C.  1874 ;  1221  C.  C.  P. 

240.  And  on  a  simple  inscription  on  a  writ 
of  certiorari,  without  a  rule  to  quash  having 
been  previously  taken,  the  court  has  not  the 
power  to  quash  a  conviction.    lb. 

X.  Procedure  in. 

241.  A  defendant  under  a  writ  of  certiorari 
cannot  compel  the  plaintiff  or  petitioner  to  pro- 
ceed under  his  writ  by  a  mere  motion  to  that 
effect,  the  proper  course  being  by  means  of  a 
procedendo.  Regina  v.  Carrier,  2  L.  C.  R.  302, 
S.  C.  1852. 

242.  Held,  on  motion,  that  a  writ  of  certiorari 
would  be  quashed,  a  copy  of  the  writ  having 
been  served  on  the  magistrate  and  his  return 
made  thereon.  Lahayt  exp.,  6  L.  C  R.  486, 
8.  C.  1866. 

243.  The  writ  of  certiorari  should  be  ad- 
dressed to  the  judge  and  not  to  the  prothono- 
tary  of  the  court,  and  a  writ  issued  contrary  to 
that  rule  will  be  quashed.  Grant  v.  Lockhtad, 
16  L.  C.  R.  308,  &  10  L.  C.  J.  183,  Q.  B.  1866 ; 
1223  C.  C.  P. 

244.  And  in  another  case—  Held,  that  a  writ 
of  certiorari  addressed  to  the  superintendent  of 
police,  when  it  ought  to  have  been  addressed  to 
the  judge  of  quarter  sessions,  would  be  set  aside, 
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»nd  that  another  rule,  would  not  be  granted 
opon  motion  to  rectify  the  error  in  the  firH. 
JHion  k  Lemaine,  16  L.  C.  R.  316,  8.  C.  1866 ; 
1223  C.  C.  P. 

245.  The  nierite  of  a  certiorari  may  he  heard 
on  the  merits  of  a  rule  to  quaeh,  without  an  in- 
scription for  hearing.  Marry  exp.  Si  SexioHj  14 
L.  C.  J.  101, 8.  C.  1869. 

246.  The  hearing  on  the  merits  of  a  writ  of 
certiorari  must  be  had  in  one  of  the  two  divi- 
sions of  the  court  appointed  for  such  hearing 
in  ordinary  cases.  Whitehead  exp.,  15  L.  C.  J. 
43,  S.  C  1871. 

XI.  Return  in. 

247.  On  a  certiorari  a  return  of  affidavit  and 
warrant  only  is  insuthcient.  Rex  v.  Desgngni, 
1  Rev.  de  Leg.  32,  K.  B.  1819. 

248.  A  magistrate  has  no  right  to  refuse  to 
make  a  return  to  a  writ  of  certiorari  because 
the  fees  due  in  such  case  have  not  been  paid 
to  the  clerk  of  the  peace,  but  a  rule  nisi  for 
attachment  will  not  issue  de  piano  without 
notice  to  the  magistrate.  Davies  exp.,  3  L.  C.  R. 

60, 8.  C.  1853. 

Xn.  Revision  of  Judgment  on  Applica- 
tion FOB. 

249.  There  is  a  right  of  revision  of  judg- 
ments rendered  on  the  demand  or  motion  tor 
a  writ  of  certiorari,  and  on  that  revision  the 
judgment  refusing  the  writ  being  held  good  will 
be  confirmed  with  costs.  Beauparlant  exp.,  10 
L.  C.  J.  102,  S,  C.  1865 ;  1234  C.  C.  P. 

250.  But  held,  later,  that  there  is  no  right  of 
revision  of  a  Judgment  rendered  on  an  applica- 
tion for  a  writ  of  certiorari.  Spelman  exp.,  10 
L.  C.  J.  81  &  1  L.  C.  L.  J.  115,  S.  C.  R.  1866  ; 
1234  C,  C.  P. 

*   XIU.  Service  in. 

251.  Upon  a  certiorari  from  a  conviction 
of  two  justices  of  the  peace — Held,  that  the 
original  writ  of  certiorari,  and  not  a  copy, 
must  be  served  upon  the  convicting  justice, 
and  it  is  not  necessary  to  serve  a  copy  of  such 
writ  upon  complainant.  *Z'V2tau  exp,,  4  L.  C-  R. 
129,  S.  C.  1854  ;  1228  C.  C.  P. 

XIV.  Under  Agricultural  Acj. 

252.  Notwithstanding  that  under  the  Agri- 
cultural Act  the  right  of  certiorari  is  taken 
away,  it  will  lie  if  the  conviction  omits  to  men- 
tion the  reasonfl  on  which  it  is  l»ased.  Lalonde 
exp.,  3  R.  L.  4jO,  S.  C.  I87I ;  Q.  24  Vic,  cap. 
30,  bee.  15  ;  1221  C.  C.  P. 

XV.  When  Lies. 

253.  Certiorari  will  lie  for  excess  of  jurisdic- 
tion and  illegality  in  the  proceetiings  of  con^- 
missioners  appointed  by  the  governor  of  the 
province  under  31  Geo.  III.,  cap.  6,  for  the  build- 
ing and  repairing  of  churclien.  Hex  &  Gingras 
et  al,  S.  R.  561,  K.  B.  1833  j  1221  C.  C.  P. 

254.  In  the  Court  of  Quarter  Sessions  a  de- 
fendant makes  affidavit  of  his  intention  to 
remove  the  indictment  into  the  King'a  Bench, 


because  it  invglvad  inportaot  quealioMof  l«w» 
and  l>ecause  certain  of  the  jadgee  were  fitriOB- 
all^  interested  in  the  prosecution.  Tberenpoa 
he  is  ordered  to  show  cause  why  an  sttachvwot 
for  contempt  against  him  should  not  untte. 
This  he  declines,  and  rests  his  caae  upon  (be 
prudence  and  discretion  of  the  court.  He  i» 
then  declared  guilty  of  two  contempts,  appre- 
hended and  imprisoned — Held,  that  a  certiorari 
will  not  lie  to  remove  his  conviction.  ValUer^ 
de  SL  RM  tzp.,  S.  R.  593,  E.  B.  18:U. 

255.  Held,  that  a  certiorari  would  not  lie  from 
a  judgment  of  a  Court  of  Commissioners,  by 
reason  of  eight  days  being  granted  the  defendant 
to  plead  when  there  was* no  personal  service,, 
as  tnis  did  not  involve  an  exce<^s  ot  jurisdiction. 
Goodman  exp.,  6  L.  C.  ft.  476,  S.  C.  1850 ;  1221 
C.  C.  P. 

256.  But  hdd,  that  a  certiorari  would  lie  from 
a  judgment  of  the  Commissioners  Court,  on  ibe 
ground  tliat  the  action  was  at  the  suit  of  a  p^ity 
styling  himself  president  of  a  oommittee  to 
collect  the  salary  of  the  "  Rev.  T.  D.,"  or  to 
recover  a  tax  for  the  support  of  a  miasioQary. 
8aliry  exp.,  6  L.  C.  R.  476,  8.  C.  1855. 

257.  When  a  judgment  of  the  Commiasioners 
Court  is  bad  in  form,  the  Superior  Court  will  not 
grant  a  writ  of  certiorari  unless  ic  appear  that 
there  have  been  excess  of  Jurisdiction.  OibeamU 
exp.,  3  L.  C.  R.  Ill,  8.  C.,  A  GautkUr  ei  oL 
exp,,  3  L.  C.  R.  498, 8.  C.  1853  $  1221  C  C.  P. 

258.  A  petition  in  certiorari  will  not  lie  fiooi 
a  decision  of  a  commissioner  appointed  for  the 
erection  of  parishes,  the  powers  granted  to  and 
exercised  by  them  not  being  of  a  judicial  char- 
acter. Leeoura  exp.,  3  L.  C.  R.  123,  S.  C.  1853  ; 
&  art.  268  infra. 

259.  And  in  another  case  of  the  same  kind — 
Held,  that  certiorari  can  only  be  had  for  want 
or  excess  of  jurisdiction,  and  that  irregularity 
and  illegality  in  the  proof  and  proceedings  in  a 
cause  tefore  them  (the  commissioners),  and 
the  fact  that  they  refused  to  admit  proof 
offered  hy  the  opposants,  and  that  they  had 
admitted  illegal  proof  on  the  other  side,  did 
not  constitute  a  want  of  jurisdiction,  and  a 
writ  of  certiorari  based  on  such  ground  must 
be  di&missed.  Boucher  exp.  et  al.  v.  Des- 
saulles  et  oL  <&  Langelier  et  al.,  6  L.  C-  J- 
333.  S.  C.  1862. 

260.  Where  the  defendant  was  convicted  by 
default  of  selling  li(|uor  without  licence,  and  the 
delay  between  tlie  issue  and  return  of  the  writ 
was  |>roved  to  have  been  insufficient — Hddt  that 
a  writ  of  certiorari  would  be  granted,  notwith- 
standing thai  it  was  especially  taken  away  by 
the  statute  under  which  the  conviction  was 
had.     Church  exp.,  14  L.  C.  R.  318,  S.  C.  IStk^. 

261.  Where  tlie  petitioner  asked  for  a  Writ  of 
certiorari  against  a  conviction  of  a  justice  of  the 
peace  for  selling  liquor  without  license,  on  the 
ground  that  the  revenue  inspector  prosecuting 
had  not  alleged  that  he,  the  petitioner,  was  not 
a  distiller  or  wine  merchant ;  and  because  there 
were  no  other  negative  averments  than  that  the 
defendant  was  not  licensed  as  required  by  law  ; 
and  because  the  conviction  did  not  mention  the 
precise  day  on  wliich  the  alleged  .offence  wa^ 
committed  ;  and  because  the  judgment  ordered 
that  the  defendant  be  imprisoned -in  deilkult  of 
sufficient  immoveables  to  meet  the  fine  and 
costs ;  and  because  the  judgment  had  ordered  aa 
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im|iriiooiiieDtof  two  months^  cooDiin^fifom  the 
dtj  of  iocarceratioD — J^e^d,  that,  th^  judgment 
of  the  coort  below^  rejectiog  the  petition,  would 
be  confirmed  with  costs.  Beauparlani  ▼.  Ger- 
wdsetaL,!  B.  L.  467,  S.  C  B. ;  1221  k  1234 
C.  C.  P. 

262.  A  certiorari  will  be  granted  in  proceed- 
iogB  concerning  the  illegal  occnpation  of  Indian 
lands,  provided  there  be  sronnd  for  the  belief 
that  the  conviction  is  had  without  proof,  but 
fall  faith  and  credit  will  be  given  to  the  magis- 
trate or  officer's  return  to  a  writ  of  certiorari ; 
and,  if  the  return  show  that  a  conviction  was 
bad  upon  the  confession  of  the  defendant,  the 
latter  will  not  be  permitted  to  go  outside  the 
retarn,  and  show  oy  affidavits  of  parties  pre- 
sent that  he  made  no  confession,  and  that 
the  return  is  false}  and  that  the  conviction 
waa  really  hail  without  proof  or  confession 
whatever.  Morrison  &DeJjorimi€r,\Z  L.  C.  J. 
295,8.  0.1869;  1221  C.C,  P. 

263.  Although  the  right  of  certiorari  has 
been  taken  away  umier  the  Agricultural  Act, 
still  there  are  cases  in  which  the  courts  will 
allow  it.  Tremblay  ei  al.  &  Bilanger,  15 
L.  C.  J.  251,  8.  C.  1871 ;  1221  C  0.  P.  &  24 
Vic.  cap.  30,  sec.  15. 

264.  Where  a  judgment  has  been  pronounced 
in  open  court,  and  afterwards  changed  in  such 
a  manner  as  to  increase  the  amount  which 
defendant  was  condemned  to  pa^,  the  party 
aggrieved  may  demand  that  the  judgment  be 
6et  aside  by  means  of  a  writ  of  certiorari.  MaC' 
farlane&BourgauU,  16 L.  C.J.  221,  S.  C.  1872 ; 
1221  C.  C.  P. 

265.  The  writ  of  certiorari  does  not  lie  from  a 
conviction  pronounced  by  a  district  magistrate 
under  the  License  Act.  even  where  the  de- 
fendant has  made  the  deposit  required  bv  that 
act  Duncan  ezp.  &  Marquis  exp,,  4  R.  L.  228 
&  16  L.  C.  J.  188,  8.  C.  1872  j  Q.  L.  A.,  sec.  196, 
^  Q.  32  Vic.  cai>.  23,  sec.  29. 

266.  Orders  or  judgments  which  are  not  of  a 
Bnal  character  do  not  give  rise  to  certiorari. 
The  F(Umque  of  Montreal  et  al,  carp.,  4  R.  L. 
271.  8.  C.  1872  ;  1221  C  C  P. 

267.  The  powers  given  to  commissioners  for 
the  erection  of  parishes  are  not  of  a  judicial 
character,  and  cannot  be  called  in  question  bv 
iiieans  of  certiorari.  lb.  C.  8.  L.  C,  cap.  18, 
*<rc.  11  1:  art.  258  supra. 

26^'.  A  notice  of  application  for  a  writ  of  cer- 
tiorari  given  within  the  six  months  following 
conviction  is  not  eufficient  if  the  application 
iUell  be  not  made  until  after  the  expiration  of 
J" uch  «ix  months.  Pa/mer  cap.,  16  L.  C  J.  26.3, 
S.C.  1872;  1221  C.  C.  P. 

269.  Where  an  order  had  been  panted  under 
32  lie  33  Vic  cap.  9,  sec.  11,  changing  the  place 
^*\  trial  fW>ni  Quebec  to  Montreal,  and  ordering 
that  all  the  proceedings  had  before  a  coroner 
there  should  be  transmitted  to  the  Queen's 
Bench  at  Montreal,  and  such  order  for  trans- 
Ji)i«-?fOD  of  inquest  had  been  oheytd—Held,  that 
:*  wnt  of  oertiorari  to  produce  the  return  of  the 
proeeedinge,  in  order  Uiat  the  inquest  may  be 
M'la^bcd  war  illegality,  is  unnecessary,  and  a 
{^-titioo  fveeentei  in  cbambersi  praying  for 
the  israaof  sneh  writ,  would  not  be  granted. 
Rtgmti  k  Br^d0t9,  18  L.  C  J.  94,  Q.  B.  1874 ; 
12«.l  C»  tX  y» 
270*  Wlmtit  ta  not  plain  that  the  inferior 


tribunal  had  joriediction,  the  Sapf rior  Court»or 
judge  will  grant  a  certiorari,  notwithstanding 
that  the  right  to  it,  as  respects  such  inferior- 
tribunal,  has  been  expressly  taken  away  by 
statute.  Mathews  exp.^  1  Q.  L.  R.353,  S.  C.. 
1876  ;   1221  C.  C.  P. 

271.  A  writ  of  certiorari  will  lie  to  bring  ihe^ 
record  and  proceedings  of  a  court-martial  before 
the  8uperior  Court,  and  the  fact  that  the 
petitioner  has  a  remedy  in  trespass  is  no  bar 
to  his  right  to  ask  a  reversal  of  the  judgment 
by  certiorari ;  and  that  a  pn'majTocie  case,  show- 
ing want  or  excess  of  jurisdiction,  or  that  the- 
court  was  illeeally  convened  and  irregularly 
constituted,  will  be  sufficient  to  obtain  the  writ.. 
Thompson  ezp.,  2  Q.  L.  R.  116,  8.  C.  1876. 


CESSION  DE  BI  ENS— See  IN. 
SOLVENCY. 


CHALLENGE. 
I.  Right  of,  see  CRIMINAL  LAW. 


I.   POWEB 

LAW. 


CHAMBERS, 
or   Judge   in,  see    CRIMINAL 


CHARTER    OP    HUDSON    BAY  CO. 
—/See  HUDSON  BAY   CO. 


CHARTER   PARTY—&5e  AF- 
FREIQHTMENT. 


CHEATING. 

L  Not  necessarily  a  Penal  Offence,  see 
CRIMINAL  LAW,  Penal  Offence. 


CHEQUES—.^ee  BILLS  OF 
EXCHANGE,  kc. 


CHILDREN. 

I.  Action   for  Maintenance  of  Illegiti- 
mate, see  ACTION  en  Paterkite. 

II.  Duties  of,  see  ALIMENTS. 

III.  Guardianship    of,    see    GUARDIAN- 
SHIP. 

IV.  Liability  for  Accident  to,  see  NEGLI- 
GENCE. 

V.  Meaning  of  Term,  see  WILLS,   Inter- 
pretation OF. 


CHOSE   JUGEE— &e     JUDGMENTS. 


CHURCH  CHOIRS-&C  CURE. 


Rights  of. 
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CHURCHES 


CHURCH  DUES— ««5  TITHES. 

I.  Liability  for. 

272.  A  person  ceasing  U>  profess  the   Boman 
•Catholic  religion  mast  notify  the  cur6  in  writ- 
ing, in  order  to  be  exempt  from   church   ciue«». 
■4]foult  V.  Dupiiis,  1  L.  C.  L.  J.  94,  8.  C  1865. 


see 


CHURCHES. 

I.  AociEp;:ANCB  or  Work  om,  273. 

II.  ACTIOl*   AOAIK8T  TrUSTEKS  OF,  274. 

III.  ASSKttSllEliT  FOR. 

Jurisdictitm  if^see  JURISDICTION. 
Liability  to,  276,  276. 

IV.  Disturbance  of,  277,  278. 

V.  Prit iLEQK  OF,  set  PRIVILEGE. 

VI.  SoccoRSALE,  279,  280. 

VII.    TbNDKRS     for     CgNSTRUOTIOH    OP, 

EVIDENCE  Parolb. 
I.  Accept AKOB  of  Wore  ok. 


273.  In  an  action  by  a  contractor  against  the 
wardens  elected  for  the  construction  of  a 
church,  where  the  defendants  pleaded  that  the 

^•work  had  been  badly  done — Held,  confirming 
ihe  judgment  of  the  court  below,  that,  after  the 

-acceptance  of  the  work  about  the  building  of  a 
church,  those  who  have  caused  the  building 
thereof  cannot  complain  of  defects  therein  that 
do  not  result  from  defects  of  the  ground,  unless 
lb  ere  be  fraud  or  deception.  Morrison  et  ah  k 
JDucharme,  16  L.  C.  ft.  65  &  I  L.  C.  L.  J.  65, 
Q.  B.  1866  J  1688  C.  C. 

II.  Action  against  Trustees  of. 

274.  Where  action  was  brought  by  a  pew- 
foolder  against  two  of  the  trustees  of  the  church 
propel  ly,  lo  compel  them  to  call  a  meeting  of 
the  proprietors  of  the  church  for  the  electing  of 
three  otlier  trustees — Held,  that  the  remedy  was 
not  by  action,  but  by  prerogative  writ,  and  the 
action  was  dismissed.  Smith  v.  Fisher  et  aL, 
2  L.  C.  J.  74,  S.  C.  1867  j  1022  0.  C.  P. 

III.  Ashessmekt  for. 

275.  Liability  to— Where  the  wardens  ap- 
pointed for  the  cunntruction  of  a  Roman  Catho- 
lic church  at  Lachine  brought  action  against 
the  defendant  for  the  first  instalment  of  the 
amount  taxed  against  him  for  the  construc- 
tion of  the  church,  &e.,  and  the  defendant 
pleaded  that  he  had  been  a  Protestant  for 
upwards  of  thirty  years,  and  as  such  was  not 
liable  to  such  at'sessment — Held,  that  the  only 
thing  to  be  inquired  into,  in  such  case,  was 
whether  the  defendant  was  Catholic  or  Pro- 
testant, and  considering  that  the  whole  ftoiily 
of  the  defendant  was  proved  to  be  Protestant, 
and  the  last  time  the  defendant  himself  had 
taken  the  communion  was  at  a  Protestant 
church,  and  above  all  considering  the  declara- 
tion of  the  defendant  himself  that  he  was 
Protestant,  the  action  must  be  dismissed.  Les 
Syndics  de  lAichine  v.  Laflamme,  6  L.  C.  J.  226, 

^  C.  C.  1862. 

276.  But  in  a  similar  case  by  the  same  plain- 
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tiffs — Heidf  that  a  person  bom  in  the  Roou 
Catholic  faith  could  not  claim  exemption  from 
the  obligations  impo^  by  his  religion  by  the 
mere  fact  of  his  having  ceased  to  practice  the 
ceremonies  of  that  religion,  to  follow  those  of  a 
Protestant  church,  and  especially  where  ih« 
decisory  oath  having  been  referred  to  defies- 
dant  he  has  refused  to  answer  as  to  what  hu 
faith  was.  The  Syndics  of  Lachine  v.  TaUon, 
6  L.  C.  J.  268,  S.  Cf.  1862. 

IV.  Disturbakob  of. 

277.  On  a  certiorari  from  a  conviction  br 
two  jut^ticesof  the  peace — Held,  by  the  Superior 
Court,  unanimously  setting  aside  such  convic- 
tion, that  an  information  setting  out  that  the 
defendant  had  conducted  himself  in  a  disor- 
derlv  manner  at  a  church  door,  by  keeping 
his  nat  on  his  head  during  the  procession  of 
the  Holy  Sacrament,  discloses  no  legal  offence 
whatever.  Filiau  etp.,  4  L.  C.  R.  129,  S.  C. 
1864. 

278.  And  where  the  petitioner  was  fined  bj 
a  justice  of  the  peace  for  having  insulted  a 
churchwanien  outside  the  church  duor  after 
service,  the  conyiction  being  had  under  7 
Oeo.  IV.  cap.  3,  providing  for  the  maintenaDce 
of  good  order  in  churches — Heldy  that  there 
was  no  offence  under  such  statute,  the  act  not 
having  been  committed  during  divine  service. 
Dumouchel  erp  &  Dalton  ezp.,  3  L.  C.  R.  493, 
8.  C.  1853. 

VI.  SUCCURSALE. 

279.  There  are  in  this  Province  succursale 
churches,  but  not  succursale parishes,  and  such 
churches  may  obtain  registers  of  civil  actes, 
but  at  the  request  of  the  parish  churcii.  Mercier 
in  re,  4  B.  L.  376,  S.  C.  1872. 

280.  The  church  of  a  canonical  parish  cannot 
be  considered  a  succursale  churctu  lb.,  C.  S. 
L.  0.  cap.  18,  sec-  8. 


CHURCH  FABEIQUES. 

I.  Action  bt,  281 . 

II.  Elbction  of  Officers,  282-286. 

III.  Liability  of,  287. 

IV.  Meetings  of,  288-290. 

V.  Moneys  OF,  291,292. 

VI.  Name  of,  293. 

VII.  Power  of,  294. 

VIII.  Rights  AND  Powers  of  Cure,  295. 

IX.  Wardens. 
Evidence  oj,  296. 
Liability  of,  297. 
Powers  of,  298-301 . 
Status  off  ^02,  303. 

I.  Action  by. 

281.  Church  fabriques  cannot  enter  into  a 
law-suit  for  anything  beyond  the  c«n«nt  ad- 
ministration of  their  trust  or  the  oolleetioa  of 
their  ordinary  income  or  debts,  without  the 
authorisation  of  the  body  of  the  parishiotteri, 
and  where  they  are  only  author iied  bf  the 
present  and  ex-churckwardena  they  nwl  be 
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DOD-eatlei}.  Lt  Car4  k  Marguilliers  dt  VCEh- 
trt  et  Fabrimu  de  Verek^es  &  The  Corpo- 
nstion  of  ike  TwrUk  de  VerchiteSy  19  L.  C.  J. 
141  A  4  R.  L.  67,  Q.  B.  1876. 

II.  Election  op  OrpiCERS. ' 

282.  On  a  writ  of  mandamus  ariHinf;  out  of 
(he  election  of  a  wardeu  or  marguiilier  of  a 
charch— l/e/(2,  that  all  the  notables^  that  is,  all 
the  pariBhiooers,  who  contribute  to  the  support 
of  (he  church  have  the  right  to  participate  in 
the  election.  Benouf  exp.,  1  Rev.  de  Leg.  310, 
Q.  B.  1844 ;  23  Vic.  cap.  67,  sec.  3. 

283.  And  held,  also,  that  the  cur6  and  mar- 
gailliere  could  be  compelled,  by  means  of  a  writ 
of  mandamus,  to  call  the  notables  to  the  meet- 
ing for  such  election,  and  that  a  return  made  l>y 
the  cnr6  and  roarguilliers  that  they  had  ofTere^i 
to  admit  certain  persons  accord. n^  to  their 
position  and  rank,  to  the  exclusion  of  the  other 
parishionerri,  in  innufficient  and  ille^a!.     lb. 

284.  Ih  a  proceeding  in  the  nature  of  a  writ 
of  prerogative  by  parties  styling  themselves 
**citoyen$  notableSy'*  against  a  person  as  ille- 
gallv  exercising  the  office  of  warden  of  a  parish 
^Held,  that  >uch  parties,  without  takin;!  the 
qaaliiy  of  fabriciens  or  paroissterUf  could  not 
maintain  such  application.  Crebassa  ti  ah  v. 
Pelo4miH,  1  L.  C.  R.  247.  S.  C  1851. 

285.  On  a  petition  to  annul  an  election  of  a' 
chnrch warden — Heldt  that,  under  23  Vic.  cap. 
€7,  6ec.  A,  a  regnlar  proposal  is  required  to 
nominate  as  candidate  a  person  to  till  such 
office,  and  that  a  simple  expression  of  the  de- 
fire  of  one  or  more  parishioners,  tliat  a  pernon 
other  than  the  one  first  proposed  iLuuld  l)e 
electe<i.  does  not  import  a  regular  nomination 
of  such  person  as  churchwarden.  BHanger  et 
al  V.  r^,  1?  L.  C.  R.  470,  S.  C.  1862. 

286.  Where  the  plaintiff  had  been  one  of 
three  nominated  by  the  out-going  warden  as 
warden  for  the  ensuing  year,  at  an  election  for 
(hat  ofiice,  at  which  a  nominee  for  the  par 
ishioners,  that  is,  the  defendant,  had  received 
the  largest  number  of  votes,  and  the  plaintiff 
brought  action  to  set  aside  the  election,  on  the 
ground  that,  by  the  immemorial  custom  of  the 
parish,  the  warden  had  been  always  elected 
from  three  nominated  by  the  out-golug  warden, 
and  the  parishioners  had  no  right  of  nomina- 
iwn—^Held,  that  no  such  custom  was  proved, 
and,  if  it  bad  been,  no  duration  of  custom  could 
take  away  from  the  parishioners  their  indubit- 
able right  to  nominate  wardens  to  the  fabrique  of 
the  parish.  Moreau  k  CoUins.  19  L.  C.  J.  26, 
<i.  871874. 

ni.  LiiBiLiTT  or 

287.  Where  a  workman  had  contracted  with 
a  parish  as  a  body  represented  by  wardens — 
Udd^W  he  coald  not  bring  his  action  against 
the  Fabrimu,  Oomte  v.  Le  Curi,  Se.,  of  the 
^aritA  o/st  JSSdouard,  2  Rev.  de  l>g.  127,  K. 
o«  1836. 

IV.  Mbbtiiius  07. 

388.  Oa  an  application  for  a  writ  of  maoda- 
mas,  eooiplainiiix  of  the  illegality  of  the  elec- 
tloa  of  the  deMUoi  as  warien  de  ViBuvre  et 


Fabrique  de  la  Paroisse  de  Sie.  Philomhie— 
Held,  that  the  eur^  had  not  the  rieht  to  preside  ' 
at  the  meeting  of  theyo^ri^ue,  and  that,  should 
he  do  so  in  spite  of  the  protests  of  any  number 
of  the  memoers,  the  meeting  would  be  null. 
Damour  et  aL  v.  Quingue,  1  L.  C.  J.  94, 8.  G. 
1867. 

289.  But  held,  later,  overruling,  that  the  cnr6 
was  entitled  to  preside,  ana  the  election 
declared  by  the  marguiilier  in  charge  was  null. 
Sin6cal  &  Beauregard,  4  L.  C.  J.  213,  Q.  B, 
1860;  23  Vic.  cap.  67,  sec.  1. 

290.  But  the  miuutes  of  suoh  meetine  should 
be  taken  by  the  warden  in  charge,  or,  bhould  he 
be  unable  to  write  or  read,  by  a  notary,  as  was 
the  practice  in  France  under  the  old  law,  which 
is  in  force  here  in  these  matters.  Damour  et  aU 
V.  Guingue,  1  L.  C.  J.  94,  S.  C.  1857. 

V.  MoKEYS  OF. 

291.  In  a  case  in  which  the  plaintiff  sought 
the  recovery  of  a  sum  of  money  deposited  in 
his  hands  belonging  to  the  fabrique,  in  accord- 
ance with  a  resolution  of  the  fabrique  regularly 
passed,  but  which,  as  he  alleged,  had  been  ob- 
tained from  him  by  the  false  representations  of 
the  defendant,  who  had  been  elected  marguiilier 
in  charge,  and  the  defendant  pleaded  that  there 
had  been  no  real  deposit  idepoi  riel)  of  the 
said  money  in  the  hands  of  the  plaintiff,  and 
that,  moreover,  he,  the  defendant,  was  the 
only  person  by  virtue  of  his  office  who  had  a 
right  to  receive  and  hold  the  moneys  of  the 
fabriquet  sulject  to  their  orders — Held,  con- 
firming the  judgment  of  the  Superior  Court  in 
review,  which  reversed  that  of  the  Circuit 
Court,  that  the  marguillter  en  charge  wa«)  re- 
sponsible for  all  the  moneys  of  the  fabrique, 
and  thai*  being  so,  he  had  a  right  to  receive 
them,  and  it  was  not  in  the  power  of  the 
fabrique  to  order  that  they  be  deposited  in  the 
hands  of  any  other  person.  Gtrard  &  Oho- 
quel,  1  K.  L.  629,  Q.  B.  1869,  &  art  299  infra. 

292.  And  held,  also,  that  in  the  case  in  ques- 
tion there  had  been  no  valid  deposit  made  of 
the  said  moneys  in  the  hands  of  the  plaintiff.  lb. 

VI.  Name  of. 

293.  Church  fabriques  have  a  collective  name 
as  a  corporation,  which  they  are  bound  to  use  in 
judicial  matters.  Lefort  exp.,  6  L.  C.  J.  200,  8. 
C.  1862. 

VII.  Powers  of.  ^ 

294.  On  an  action  to  set  aside  the  sale  of  a 
pew  in  a  church  by  one  of  the  wardens  as  hav- 
mg  been  made  without  authority — Held,  con- 
firming the  decision  of  the  court  below,  that 
soch  action  could  not  be  brought  without  the 
authorization  of  the  parishioners,  and  that  a 
meetine  of  the  parishioners  for  such  purpose 
should  be  called  and  presided  over  by  toe  car6. 
Beid  k  Le  Curi,  Se,,  of  Chateauguay,  €  L.  €• 
B.  291,  Q.  B. 

VIII.  Bights  AirD  Powers  of  Cuai. 

296.  In  an  action  by  a  singer  or  ehorieler, 
who  had  been  discharged  by  tne  eaxh  kit  im- 
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TefM  eoD^net  in  the  ehoir,  for  a  jear's  adtfy^ 
HMi  tbaii  ftooordiog  to  the  caBtom  of  this  pro- 
Tiace»  the  eas6  baa  an  abeolnte  control  over  the 
choir  of  the  church  under  him»  and  that  he  has 
a  ntrfect  ri«^t  to  accept  any  one  in  the  choir 
whom  he  ininkfl  worthy,  or  discharge  them  if 
unworthy.  Boudreault  k  Lea  Curi  el  Maarguil- 
lier$  de  VCSuvre  ei  Fobrique  de  la  PartnBse  de 
la  notation  du  Sault  au  B^eollet,  1  B.  L.  663, 
G.  0.  1869. 

IX.  Wabdsvs  op. 

296.  Evidence  of, — Wardens  appointed  for 
the  construction  of  a  chnrch  are  competent 
witnesses  in  all  matters  in  which  they  have  no 
private  interest,  and  which  relate  to  affairs 
m  which  all  the  parishioners  are  interested. 
CheorefiU  ▼.  Les  Syndics  de  la  Pardese  de  Ste- 
Hillne,  2  R.  L.  161,  L.  C.  1869. 

297.  Liability  of.-- And,  in  an  action  by  a  con- 
tractor for  the  construction  of  a  church — Held^ 
thai  the  wardens  appointed  for  that  purpose 
form  a  corporation,  and  as  such  cannot  oind 
themselves  except  by  writing.    lb. 

298.  Powers  of, — Where  action  was.  brought 
by  an  insurance  company  as  the  subroais  of  a 
fabrique,  the  loss  on  whose  property  by  fire  they 
had  been  oblieed  to  pay,  in  consequence  of  the 
fsult,  etc.,  of  the  defendant — Held,  that  the 
wardens  in  charge  bad  power  to  receive  the  money 
under  such  insurance}  grant  a  discharge,  and 
subrogate  the  plaintifis  in  their  rights,  but 
could  not  legally  make  an  assignment  by  way 
of  sale  of  any  such  rights  and  actions  without 
special  authority.  Tne  Quebec  Fire  Assurance 
Co.  k  Molson  et  aL,  1  L.  C.  R.  222,  P.  C.  1846 
k  1861. 

299.  On  •  pMeeeding  in  the  nature  of  a  quo 
warranto  agamst  a  person  holding  the  office  of 
marguilHer  en  charge — Held,  that  the  marauih 
lier  en  charge  had  alone  the  right  of  receiving 
moneys  due  to  the  fabriquet  and  that  the  ap- 
pointment by  the  anciens  marguilliers  of  hpro- 
cureur  fabneien  was  illegal,  and  the  party  so 
appointed  was  ordered  to  abstain  from  exercis- 
ing the  duties  of  his  office.  Taillefer  is  ouaL  v. 
Bilanger,  1  L.  C.  R.  322,  S.  C.  1861  ;  k  art.  291 
supra, 

'  300.  In  an  action  by  a  contractor  for  the 
construction  of  a  chapel — Held,  that  one  of 
the  syndics  appointea  for  the  construction 
could  not  present,  as  agent  of  a  contractor, 
tenders  on  behalf  of  such  contractor  to  the 
wardens,  as  the  two  qualities  of  warden  and 
agent  of  the  pefpon  tendering  were  incompat- 
ible. ChevrejilS  k  Les  Syndics  de  la  Paroisse 
de  Ste.  Hmne,  2  R.  L.  161,  S.  C.  1869. 

■  301 .  The  defendants  were  church  wardens,  and 
U>  an  action  against  them  for  payment  of  an 
amount  claimed  by  the  plaintiff  for  oversee- 
ing certain  works  done  to  the  church  and 
sacristy,  they  pleaded  that  the  work  was  so 
defective  that  it  would  have  to  be  rebuilt,  and 
the  plaintiff  made  a  motion  to  reject  their  plea 
on  the  pound  of  want  of  authorization  and 
status — Held,  that  under  the  circumstaDcee  it 
was  a  matter  of  discretion  with  the  court  whether 
the  motion  should  be  granted  or  not,  and  the 
affidavit  did  not  justify  tlie  court  in  rejecting 
the  defendant's  pleas.  Ducharme  v.  Morrison 
et  al,  8  L.  C.  J.  160,  S.  C.  1864. 


302.  i^tehtfo^.^WardciwdeetedforUiecoD- 
siractk>n  of  churobos  befbre  the  opcfalkNi  of  C.  8. 
L.  0.  cap.  18,  sec.  21,  do  not  form  a  corporatiog. 
Ducharme  v.  iforriiofi  ei  al,  8  L.  C.  J.  117, 
S.  C.  1864  i  A  Joly  r.  Us  Sumdkfs  deia  Pamm 
de  Ste.  Marthe,  11  L.  C.  JT4  A  17  L.  C.  R.  \il 
a  C.  1867. 

303.  fiut  held,  later,  wardens  appointMl  for 
the  con6tructk>n  of  a  church  form  a  oorporatiot, 
and,  therefore,  cannot  bind  themaelvee  exoqH 
by  writing.  ChemrefOs  v.  Les  J9yndie9  delah- 
roisse  de  Ste.  HiUne,  2  R.  L.  161,  S.  G.  1869. 


CHUBCH  PEWS. 

I.  Destivation  or,  304. 

II.  Lgase  op,  306, 306. 

III.  PRESOBIPTION   of  Rbht    OF,  sec  PRE- 
SCRIPTION. 

IV.  Rights  of  Seioniorb,  307-311. 

I.  DbsTINATIOK  OF. 

304.  A  pew,  which  had  been  erected  io  tbe 
parish  church  of  Chateanguay  for  the  use  of  the 
choir  on  holidays,  bavins  been  rendered  usele^ 
for  that  purpose  by  a  gSlery  being  built  abote 
it,  to  which  the  cnoir  was  removed,  one  of  the 
wardens  took  upon  himself  to  sell  it,  and  it  was 
sold  by  auction  to  the  highest  bidder.  On  action 
to  set  aside  the  sale  as  made  without  authohtTr 
and  for  damages— ^eU,  that  the  destination  of  a 
pew  in  a  church  cannot  be  changed  without  the 
consent  and  after  deliberation  of  the  church 
fabrique,  and  that  a  meeting  of  the  parishionen 
to  authorize  the  fabrique  to  bring  such  actioa 
was  properly  called  and  presided  over  by  the 
curd.  Jieid  v.  The  Curi  and  MarguilUcrs  de 
Chateauguay,  6  L.  C.  R.  290,  Q.  B.  1856. 

II.  Lease  of. 

.305.  Where  the  plaintiff  sought  to  recover  pos- 
ses.«ion  of  a  pew  in  a  church  of  which  he  had  a 
lease  for  three  rears  fh)m  the  defendant,  but  the 
defendant  pleaded  that  by  a  clause  in  the  lease  it 
was  to  become  null  and  void  de  piano,  withoQC 
notice  or  other  formality,  on  default  by  the  lessee 
of  payment  of  the  rent,  as  stipulated  and  alleged, 
also  that  the  plaintiff  was  in  such  default,  and 
that  they  had  a  right,  notwithstanding  offer  of 
the  plaintiff  to  i>ay  the  rent,  and  the  deposit  of  the 
amount  with  his  action,  to  sublet  the  pew  and 
to  deprive  the  plaintiff  of  the  enjoyment  thereof 
— Held,  confirming  the  decision'  of  the  court 
below,  that  a  stipulation  such  as  that  pleaded 
could  not  be  considered  as  com  minatory,  bat 
must  be  strictly  enforced.  Richard  k  TAe  Curr 
and  Marguilliers  de  VCSwcre  et  Fabriqut  de 
Quebec,  5  L.  C  R.  3,  Q.  B.  1854. 

306.  The  plaintiff  brought  action,  complaining 
that  he  had  been  deprived  of  his  pew  in  Si 
Andrew's  church,  which  he  had  used  for  several 
years  previoup,  and  had  been  caused  ^at  trou- 
ble and  annoyance  by  the  defendants  m  connei- 
tion  therewitn,  and  asking  for  damages.  The 
defendants  pleaded  that  the  holding  was  a  yearly 
one,  payable  in  advance,  and  which  they  baii  the 
right  of  granting  or  refusing  a  continuance  of  at 
the  end  of  the  year — Held,  reversing  the  judg- 
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oaagnffOion  lw>c  certain  riehU  remjitiog  ttom 
ikt   impltad  coatrftct  entered   into  whan  thef. 


fstaed  theoooneEfttion.ftndorwbioh  tbey could 
out  ti«  krbitnirily  deptired  hj  ^e  reapondeota- 
itDong  these  rights  was  (hat  of  obtaining  senta' 
uid  MWR  00  the  »>me  tiirnm  and  coodiuons  m 
«)l  the  6ther  members  of  ihe  cungrecatign,  and 
of  retaining  them  at>  long  as  they  tnnmiL  to  the 
nilee  ioA  luages  of  the  ehnrch.  Johntton  v. 
TMt  MiHitttri  and  Trasteeg  of  SL  Andreig'i 
Chmeh,  18  L.  C.J.  113,3.0.1873.* 

fV.  Biatirs  or  SeioHioBS. 

307.  The  eldest  son,  on  the  marriage  of  hin 
father'a  widow,  is  entitled  lohis  psw  in  the 
pariab  charch.  Borne  v.  WiUon,  2  [tev.'de  Ug. 
276, K. B.  1819. 

306.  In  an  action  bj  the  wardens  of  a  parish 
against  the  eeignior,  m  which  they  eet  up  that 
h«  had  been  in  the  habit  of  using  a  double  pew 
in  theeharafa  fOranumberoffeari)  without  pav- 
ing anjrtbing  therefor,  aod  asking  that  they  be 
declared  exempt  from  the  obligation  of  furnlsh- 
iDg  such  pew,  and  that  they  t^  allowtid  U)  lake 
it-  away — Held,  the  eeignior  waa  no  longer  er- 
tithd  to  the  useefa  pewinchurcbas  hauijutti- 
eier,  but  he  cooid  claim  k  na  patron  if  he  bad 
graoteil  the  fund  to  build  the  ohnreh,  and  if  he 
bad  a  litie  to  that  e&cland  the  posiiemoii.  Le 
Ctvi,  etc.,  de  la  Paraitn  da  dip  St.  IgnaeeH. 
BtambitM,  4  L.  C.  R.  321,  S.  C.  18M. 

309.  Action  by  the  plaintiSa  m  seigniors 
agaisat  the  Care,  ia. — Held,  thatdririte  Acnort- 
^utt,  such  as  the  use  of  a  pew  in  aohnrah,  were 
only  graoted  to  seigniors  in  their  quality  of  haul 
jmticicrt  as  one  of  the  attributes  of  the  power  Uiey 
poasessed  and  of  the  jurisdiction  they  exercised, 
and  that  by  the  eflect  of  the  conquest  the  juris- 
diction they  exercised  having  ceased,  and  their 
judicial  power  having  become  extluct,  they  had 
ceased  to  be  eutitJed  to  ilioae  rights,  and  more 
particularly  lo  pews  in  churches.  Larve^etal.  ~ 


310.  The  nlaintilf  wax  the  purchaner  at  sher- 
iB's  sale  ofthe  seigniory  of  Dt-Bcbambeault,  and 
had  lieenin  possession  of  all  the  rights  belonging 
to  lucfa  seigniory,  including  that  of  occupying 
the  seigniorial  pew,  or  banc  patronal,  in  the 
pariah  church  for  some  time,  when  theFabrique, 
deoying  his  riitht  to  such  pew,  caused  it  to  be 

it«nn1ilK«rf— n>ld  .uinfinninirthr<llx<ritl..nofthe 

;  built 


CIVIL  srATOS.  23!l 

without  it  being  nooessary  to  allege  or  prc>d«oa  . 
any  title,  aa  in  an  action  enpltin  poa*aMaiTt,im 

EleJiK  niainttnite,  which  must  be   baa^d  am  a 
tls.     lb. 

CHURCH  SYNOB. 


g?" 


I.    COHSTITDTION    OT. 

312.  The  seoond  clause  of  the-eonetitutianftf 
tite  Synod  of  the  diocese  of  Montreal  was  and  is 
■      ■-    Awufeonv.BoAer,  14L.  C.J.  16.1,8.  C. 


II.  JtraiaDioTioa  or. 

313.  Aod  when  (he  certificate  of  election, 
granted  to  a  lay  delegate  to  such  synod  by  the 
chainnan  of  the  vestry  meeting  held  for  Uie 
election  of  lay  delegates,  is  in  form  and  ft>nnd  to 
be  satisfactory  by  the  committee  appointed  to 
examine  the oertiBcates  of  lay  delegates,  iti^M* 


CIRCUIT  COURT. 
I.  Jdribdiotiom  or,  la  JUEUSDlCTIu:<f. 


CIVIL  COURTS. 


CIVIL     DEATH— Ses     CIVIL     STA- 
TUS. 


CIVIL  STATUS. 

I.  CiTiL  Dbath,  314-317. 
]I.  CiTiL  RioHTS,  318,  319. 
in.  Or  A  Familt,  320. 

IV.  OrHciRS,321. 

V.  Or  Wife  or  Childkbh,  322,  323. 

VI.  pBuoror,  324. 

VII.  Ratifioatioh  or  Acre  or  Birth,  tee 
ACTE. 

VIII.  RcoisTBRS  OF,  325-32S. 

IX.  RioHT  OF  Action  to  EaTtBLiSH,  329. 

I.  CiTiL  Death. 

314.  Where  to  a  petitory  action  the  defendant 
pleaded,  among  other  thingii,  that  the  plaintiff 
could  not  obtain  the  cauclusiona  of  hi'i  action, 
inasmuch  as  he  had  been  condemned  to  deatli 
by  court  D&artial  in  1839,  and  that  the  effect  of 
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CIVIL  STATUS. 
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•nch '  condemnation  wag  an  attainder  of  all  bis 
property  and  civil  righle — Held^  maintaining 
^e  special  replication  of  the  defendant,  that, 
poCwithstanding  the  pardon  of  Her  Majesty » 
frince  granteii  to  the  plaintiff,  he  had  not  the 
civil  capacityi  a  ester  eti  justice,  and  could  noi 
levendicate  hii?  property.  Rochon  v.  Leduc,  1 
L.  C.  J.  252.  S.  C.  1850  ;  36,  wfc.  5,  &  38  C.  C 

'M6.  And  in  a  case  where  the  defendant  had, 
in  1839,  been  condemned  to  perpetual  exile  for 
iaviug  taken  part  in  the  rebellion,  ai  which  time 
bis  property  was  conftecated  and  sold,  and  his 
wife,  who  was  in  community  with  him,  bought  in 
some  of  the  immoveable  property  with  money 
which  she  borrowed  for  that  purpose — Held^  in 
an  action  ior  separation  from  tied  ana  board, 
brought  by  thfe  wife  «ome  years  after,  when  the 
husband  had  returned  under  a  jjeneral  pardon 
and  been  reinstated  in  his  civil  rights,  that,  as 
the  wife  alter  the  civil  death  of  her  husband  had 
never  demanded  the  dissolution  of  the  com- 
munity, but,  on  the  contrary,  had  claimed  that 
the  money  borrowed  by  her  for  the  purpose  of 
bnj'iug  ill  the  said  property  was  a  debt  of  the 
•ommuuily,  that  the  immoveable  property  in 
question  belonged  to  the  community,  and  could 
not  be  awarded  to  the  wife  as  her.  property. 
Cariier  v.  B6chard,  1  L.  C.  J.  44,  S.  C  1856  ; 
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316.  In  an  action  to  recover  a  debt  due  by  the 
defendant,  in  which  the  question  of  signification 
ot  transfer  arose,  the  transfer  having  been  made 
while  the  defendant  was  confined  in  the  pro- 
vincial penitentiary  for  forgery— ifcZd,  that  a 
nerson  ho  conttned  was  not  civilly  dead,  and 
Utat  a  signification  made  to  his  wife  during  that 
period  was  valid.  Howell  v.  Darah,  2  L.  C.  J. 
208,  8.  C.  1858  ;  31  C.  C. 

317.  Where  the  plaintiflf  pleaded  to  amotion 
fbr  peremption  of  the  instance  that,  having  taken 
solemn  and  perpetual  vows  as  a  reliffieuse 
siie  was  civilly  dead  before  the  peremption  was 
acquired,  and' therefore  the  peremption  was  in- 
interrupted— /TeW,  that,  supposing  the  plaintiff 
wei*  civilly  dead,  a  point  the  court  would  not 
deeicb,.  that  the  defendant  not  having  been 
notified  of  the  fact,  it  could  not  Uke  away  the 
i&ht  of  peremption.  BeBeaujeu  v.  Massi,  fils, 
ft.  C.  J.  105,  S.  C.  1863;  34  C.  C.  &  456,  sec 
2.  C.  C.  P. 

II.  Civil  Rights. 


ni.  Or  A  Family. 


318.  The  civil  rights  of  an  individual  in  this 
aountry  are  not  affected  by  the  sentence  of  the 
<touzl8  of  a  foreign  state,  as  the  enforcement  of 
such  sentence  by  a  foreign  power  would  be  a 
violation  of  public  law  and  of  the  law  of 
nations.  Adaams  &  Worden,  6  L.  C.  R.  237, 
C  B.  1856. 

319.  Action  was  brought  against  the  repre- 
sentative of  a  woman  condemned  to  death  for 
the  murder  of  her  husband  for  the  amount  of 
several  written  obligations  signed  by  her, 
between  the  time  of  her  accusation  and  her 
conviction,  for  defraying  the  expenses  of  her 
dtTence^Held,  that  she  could  validly  enter  mto 
such  obligation  during  the  trial,  and  the  holder 
bad  a  right  to  recover  thereon  from  her  repre- 
sentatives. Oaidiicr  y.Joniras,  1  R.  L.  473, 
8.  C.  1869. 


320:  In  an  action  to  annul  a  marriage  entered 
into  after  the  parties  had  lived  together  for  aome 
y^ars,  and  had  children,  but  solemnized  just  two 
days  before  the  death  of  the  husband— ^<W, 
that  the  status  of  a  family  being  indiviaible  it 
cannot  be  recognized  by  certain  members,  and 
disputed  by  other  members,  of  the  same  famihr- 
Scott  &  Paquet  et  al,  4  L.  C.  J.  149,  Q.  B. 
1857;  A  3  C.  L.  J.  k  11  L.  C.  J.  289,  k  17 
L.  C.  R.  283,  P.  C;  151  C.  C. 

IV.  Of  Heirs. 

321.  The  status  of  heirs  is  not  properly  the 
status  of  a  person.     Charbonneau  exp.,  7  L.  C.  J. 

122,S.  C.  1863. 

V.  Of  Wife  or  Childrek. 

322..  The  plaintiff  brought  action  to  set  aside 
the  marriage  of  her  brother,  on  the  ground  that 
he  was  in  extremis  at  the  time  of  its  solemn  iza* 
tion  ;  and  one  of  the  exceptions  pleaded  was 
that  the  plaintiff  bring  only  a  relative  of  the 
deceased  in  the  collateral  line  was  not  entitled 
to  demand  the  nullity  of  the  marriage — Held, 
that,  where  the  status  of  the  wife  was  rec(>gnized, 
a  collateral  relation  had  not  the  quality  to 
dispute  the  marriage.  Scott  k  Paquei  et  al.y  4 
L.  C.  J.  149,  Q.  B7i867  ;  161  k  155  C.  C. 

323.  And  where  the  plaintiff  had  in  such  case 
also  acknowledged  the  status  of  the  children— 
Held,  that  she  was  thereby  precluded  from  dis- 
puting the  validity  of  the  marriage.    lb- 

VI.  Proof  OF. 

324.  In  the  absencie  of  regint ration,  the  civil 
status  of  a  person  can  be  proved  by  the  say- 
ings of  his  parents  and  by  witne^sea.  Moiz  v. 
Moreau,  7  L.  C.  R.  147,  S.  C.  1855;  51  k  232 
C  C. 

VII.  Registers  of. 

325.  A  dissenting  minister  of  a  Protestant 
congregation  is  not  a  public  officer  nor  a  person 
in  holy  orders  recognized  by  law,  and  therefore 
cannot  keep  or  authenticate  a  register  of 
baptisms,  marriages  and  sepulture^*.*  Spratt 
exp, ,  2  Rev.  de  Leg.  332,  &  S.  R.  90  A 149,  K.  B. 
1816. 

326.  A  minister  of  a  Presbvterian  congrega- 
tion, in  communion  with  the  Cnurcb  of  Scocland, 
is  entitled  to  keep  registers  for  baptismSi  mar* 
riages  and  burials,  notwithstanding  that,  in  the 
place  where  he  officiates,  another  churd),  also 
in  communion  with  the  Church  of  Scotland,  has 
been  previously  established  under  the  antbority 
of  the  government  Clugston  exp,,  S.  R.  448, 
K.  B.  1631. 

327.  Entries  in  the  registers  of  birtltf,  mai^ 
riages  and  deaths  may  be  amended  by  otder  of 
the  court  on  application  and  due  proof.  Demif 
exp.,  1  L.  C.J.  97,  S.  C.  1865 ;  62  C.  C. 

<>  Obsolete,  Me  9  &  10  C^.  IV.  cap.  76,  9t  1  'WBI.  IT. 
cap.  06,  ft  8  WIU.  IV.  cap.  29, and  deelsloiis  ssf.^^. 
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328.  Where  the  defendant,  a  priest,  after 
marrying  a  couple, entered  in  the  regieter  of  civil 
stains  **  qtiHl  avait  mari6  Sara  CoU,  fille  du 
demandfur,  malgrS  ^opposition  bnitale  de  son 
p^e,"  and  the  plaintiff  brought  action  by  which 
be  prayed  that  these  words  be  erased  from  the 
register,  and  that  the  defendant  be  condemned  in 
damages  — Held,  that  the  plaintiff  could  not  by 
such  action,  and  without  having  called  all  the 
parties  interested  into  the  case,  nave  the  words 
m  question  enured  ;  but  the  defendant  was, 
nevertheless,  condemned  in  damagefi,  notwith- 
etandiog  a  plea  of  prescription  of  mx  months, 
and  a  plea  of  want  of  a  tilonth'H  notice  as  a 
public  officer.  CoU  &  DeGasp^,  16  L.  C.  R. 
331,  S.  C.  &  S.  C.  R.  1866 ;  52  C.  O. 

IX.  Right  of  Action  to  Establish. 

329.  The  date  of  birth  is  an  important  part 
of  the  statuic  of  a  person,  and  where  registers  do 
not  exiat  such  person  has  a  ri^ht  of  action  to 
fstabltsh  Buch  date.  Lane  &  Campbell,  8  L.  C.  J. 
68,  Q.  B.  1863  ;  51  C.  C. 


CLAIxMS. 

I.  Extinction     op,    see     OfiLIGATIONS, 

Payment. 

II.  Op  Partners,  «w  PARTNERSHIP. 


CLERGYMEN. 

I.  CAmOT  BE  GOM PBLI.KD  TO  BURY  IN  UnOON- 
SBCRATBD  O  HOUND,  330. 

II.  LlABIUTV  OP,  ^M-^6, 


I.  Cabkot  bb  Compbllbd,  Ae, 

S30.  On  a  mandamus  to  compel  the  rector  of 
a  pariah  Co  bury  in  ibe  Mount  Hemon  ceme- 
tery the  body  of  the  infant  son  of  the  petitioner, 
a  mcnber  of  the  Ghuroh  of  England — Held, 
that,  where  there  is  ground  consecrated  and  set 
tfait  ae  a  burial-ground,  clergymen  of  the 
Church  of  England  cannot  be  compelled  to  bury 
the  dead  in  a  place  which  has  not  been  «anc- 
tioiied  or  approved  of  as  a  burial-ground  by 
the  aathorities  of  that  church.  WuHde  ezp.,  1 
li.  G.  R.  414,  S.  G.  1851. 

II.  Llabilitt  op. 

3.11 .  Jo  an  action  of  damages  against  a  priest 
for  marrying  a  minor  without  the  consent  of 
berparentA,  and  irithoot  publication  of  banns 
— JTefdy  reversing  the  decision  of  the  court  be- 
low, that  the  defendant  was  liable,  and  he  was 
coademaed  aooordiafrly.  Larocque  et  tnr.  & 
Mkhmh  Ih.  0.  J.  167,  Q.  B.  1858;  157  A  158 

c.  a 

331.  Aad  in  another  case  where  action  was 
bffov^iMuaaia  Prateetant  minister  for  having 
celebialea  a  marriage  between  the  plaintiflTn 
deadlier*  a  minor,  and  her  husband,  without 
pnlfieBtte  af  hanne,  and  the  defendant  pleaded 
thai  ha  iMi  aolad  in  good  faith,  that  both  the 
yaented  the  wife  to  be  of  age, 
fi  fcad  prodnoed  a  license  author 
. ^-jn^a^fi-^Edd^  on  the  authority  of 


Larocque  &  Michon,  that  the  defendant  had 
rendered  himself  liable  in  damages,  but  as  •  Ije 
had  acted  apparently  in  entire  good  failh  that 
the  dama<;c8  would  not  exceed  $100  with  costs 
as  in  an  action  of  that  amount.  Mignault  v 
Bonar,  16  L.  G.  R.  195  &  1  L.  C.  L.  J.*  97,  S.  C. 
1865. 

333.  And  in  a  still  later  case,  where  the  de- 
fendant had  married  a  son  of  the  plain titf',  a  lad 
sixteen  years  of  age,  to  a  widow  aged  fortv-ninp, 
the  evidence  bein<^  that  the  defendant  ha*!  mere- 
ly asked  them  their  age,  to  which  the  boy  replred 
that  he  was  twenty-two— JJeZci,  that  a  want  of 
sufficient  care  was  shown  by  the  defendant  ia 
marrying  them  without  further  proof  ot  age, 
and,  the  marriage  having  been  previously 
annulled,  condemned  him  m  $100  and  costs. 
Perry  k   Taylor,  4  L.  C.  J.  58,  8.  C.  1868. 

334.  Ministers  of  religion  in  the  Province  of 
Quebec  are  amenable  to  the  courts  of  civil  juris- 
diction in  the  same  manner  and  to  the  same 
extent  as  other  persons,  and  an  action  for  slander 
will  lie  againnt  a  Roman  Gatholic  priest  for 
injurious  expressions  regarding  private  indivi- 
duals uttered  bv  him  in  his  sermon.  JJerouin 
V.  Archambault,  19  L.  G.  J.  157, 8.  G.  R.  1874. 

335.  Held,  confirming  decision  of  court  below,* 
that  defamatory  words  spoken  hjr  a  Romajn 
Gatholic  cur^i  warning  a  parishioner  not  to 
employ  a  certain  advocate  in  his  professional 
capacity,  are  actionable.  Brossoit  &  Turcot^ 
20  L.  G.  J.  141,Q.  B.  1875. 

336.  And  in  another  case,  where  action  waa 
brought  by  a  blacksmith  of  the  village  of  Upton; 
claiming  $190  damages  fh)m  the  cure  for  in- 
jurious and  malicious  expressions  used  in  a 
sermon  respecting  the  plaintiff— JJeZti,  that, 
while  ministers  of  religion  are  amenable  to  the 
civil  tribunals  for  slanderous  expressions  uttered 
by  them  fh>m  the  pulpit  or  elsewhere,  an  actioa 
of  damages  for  slander  a^inst  a  priest  for  ad- 
monishing his  congregation,  en  pain  of  being 
deprived  of  the  sacraments,  not  to  go  near  the 
shops  of  certain  people  in  the  parish,  who  were 
in  tne  habit  of  scoffing  at  religion,  where  i^o 
injury  was  proved,  and  it  did  not  appear  that 
the  words  were  spoken  maliciously  or  with  in- 
tent to  injure  any  particular  individual,  thoug^i 
the^  were  generally  understood  by  the  congrc 
gation  to  apply  to  the  plaintiff.  BUmchard  k 
Richer,  20  L.  C.  J. 


146,Q.  B.  1876. 


CLERICAL  ERROE— See  BILLS,  *c- 


CLEEK. 

I.  AoEHOY  OF,  see  AGENCY. 

II.  Op  GircdtGourt. 
Liability  of,  337. 
Power  of,  338. 

III.  Of  Police  Court,  339. 

II.  Of  Circuit  Court, 

337.  Liability  of—The  clerk  of  the  Oinsoit 
Court  is  liable  for  damaeea  caused  by  the  ia^ae 
of  an  illegal  writ  of  attachment.  McLennan  v« 
Hubert  el  al,  4  R.  L.  140,  S.  G.  1872. 

338.  Power  o/*.— The  clerk  of  the  Circuit 
Court  cannot  exercise  the  functions  of  the  jud^ge 
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^iKe  Qountj,  tittn  in  his  absence,  atid  when  the 
•yaAie9  would  neceasartfy  Raffer  07  dels/,  and 
wthre  the  clerk  had  eranted  the  petition  o\  the 
j^lamtiflT  who  demanded  poeseenon  of  a  horse 
wHieh  he  bad  attached  by  stdne  revendicatum 
— Sdd.  m  inscription,  before  the  indses  in  term^ 
that  the  action  of  the  clerk  would  be  set  aside. 
JkatoBe  V.  Larose,  3  B.  L.  33,  S.  C.  1871. 

III.  Of  Poliob  Court. 

339.  Power  of,  —Where  the  clerk  of  the  Police 
Court  was  conducting  the  prosecution  of  the 
defendant,  and  it  was  objected  U>—Heldy  that 
•aly  the  parties  themselves  or  their  attorneys 
ijould  so  plead.  The  Comtain  of  the  vessel 
MtEtnger  Anna  Delias  v.  Faulson,  3  R.  L.  523, 
Po.  Ct. 


statute  which  substitutes  other  proTiaiOBS  for 
those  of  the  code,  without  mentio&ixig  any  air 
ticular  article.  Ougy  v.  Sroi0n,3B.  L.  32,  S.C- 
'1871 ;  &  Q.  31  Vic  cap.  7,  sec.  10. 


CLERK  OF  THE  GOUHT. 
I.  Liability  of,  see  PBOTHONOTABY. 


CLERK  OF  THE  CEOWN. 

1.  Duties,^.,  in  Cjlses  of  Criminal  Infor- 
Aj^ion^  340. 
n.  Powers  of,  341,  342. 

I.  Duties,  &c,,  of. 

340.  On  an  application  for  a  criminal  infor- 
mation— Held,  tnat  the  duties  and  powers  of 
tike  clerk  of  the  crown  in  such  case  were 
ani^logouH  to  those  of  the.  master  of  the  crown 
office  in  England.  Gugy  exp.,  8  L.  C.  R.  363, 
*9L.C.R.51,Q.B. 

IT.  Powers  of. 

341.  Notwithstanding  C.  S.  L.  C.  cap.  77,  sec. 
T3,  which  says  *'  that  no  clerk  of  the  crown, 
while  he  remains  such,  shall  practise  as  an 
advocate,  proctor,  solicitor,  attorney  or  counsel 
ill  Lower  uanada,"  a  clerk  of  the  crown  being 
R'Queen's  counsel  is  not  debarred  from  appear- 
mt  in  open  court  and  conducting  a  ca^^e  on 
behalf  of  the  crown,  and  such  clause  inu8t  be 
eonstrued  to  mean  only  that  the  person  holdini; 
the  office  of  clerk  of  tne  crown  cannot  practiHe 
lor  individuals.  Regvna  v.  Lebceuft  9  L  C.  J. 
1^  &  16  L.  0.  R.  231,  Q  B.  1866. 

342.  And  sembUf  that  the  clause  in  qnefltion 
would  have  the  same  application  to  a  clerk  of 
the  crown  who  was  not  a  Queen's  counsel.    lb. 


CLERKS. 
1.  PRmLEOB  OF,  see  PRITILEOE. 


CODE  CIVILE. 

J.  iMrBRPRBTATIOH  OP,  343. 

M9.  The  clanae  of  the  act  of  kiterpretation 
yfcicfc  ifqttirea  that  when  «d  aKicle  of  the  ooile 
wiSheogated,  the  article  itself  9ball  be  expresfly 
4Miga«ted,  is  without  eflect  when  opposed  to  a 


CODE  MARINE— See  MARINE 

CODK 


CODICIL— See  WILLS. 


COERCION. 
I.  Patmbht  Obtaiked  bt,  tee  PAYMENT. 

COHABITATION— See    CONSORTS. 


COLLATERAL  SECURITY. 

I.  Rakkiko  on,  «ee  BILLS  OF  BXCHAN6E 
AND  PROMISSORY  NOTES.  DISTBIBU 
TION,  SURETYSHIP.  Ac. 


COLLECTOR  OF  CUSTOMS— 5« 
CUSTOMS. 


COLLECTOR     OF     INLAND 

VENUE. 

I.  Costs  AgaiksTi  see  COSTS. 


SE- 


COLLISION— See  MARITIME 

LAW. 


COLLOCATION. 

I.  Of  Creditors  in  Iksolvbhcv,  se«  INSOL- 
VENCY. 
IK  Opfositioh  to,  see  OPPOSITION. 

Iir.   UnDKR  JrPGllKNT  of   DlSTRIBUTlOir,    9tt 

DISTRIBUTION. 


COLLUSION— iSee     ACTIONS      Ek 

SfePARATlON. 


COMMERCIAL. 

I.  Actions,  see  ACTIONS. 

JL  Salb,  see  SALE. 

III.  Transaction,  see  TRADER. 


COMMISSION, 

I.  Del  Credere,  «tf  AGENCY. 

II.  In  BANKRUPior. 
iffect  of,  344,  345. 

ni.  On  Adtakoes,  34fi.     • 

IV.  On  Sales,  347. 

V.  Proceedings  by,  348,  34^. 


Xff 


COMMISSION. 
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m 


JL  hf  Baitjuoptot. 

3i4.  Effhei  ^.«-Ad  Engliflh  oommiaeioo  in 
Nnkraptoy^  doee  not  operate  in  Canada  ae 
•A  abeolate  conveyance  of  tbe  bankrupt  pro- 
perty to  the  aaeigneee,  nor  doea  it  afreet  the 
privileges  of  provinda!  creditors,  but  the  assign- 
ees maj  by  action  attach  tbe  property  of  me 
bankrupt,  and  out  of  the  proceeds  take  the 
share  which  belongs  to  the  English  creditors- 
Bruce  ▼.  And*rM»n  it  BandaUy  2  Bev.  de  L6g. 
75,  K.  B.  1818. 

3i5.  A  commission  in  bankruptcy  cannot  sus- 
pend proceedings  in  execution  of  a  Jud||^eot 
of  the  Court  or  Queen's  Bench.  Macfirlane 
V.  Lat^M  k  Brcadt,  1  Bev.  de  Ug.  45,  Q.  B. 
1845. 

in.  QS  ASVAKOBB. 

346.  The  plaintiffs,  who  were  in  the  habit  of 
advancing  supplies  of  ^^oods,  cash  and  nego- 
tiable securities,  as  required  from  time  to  time 
by  their  customers,  to  support  them  in  their 
dealings,  returns  bein^  made  by  such  cus- 
tomers at  their  convenience  in  tne  freight  of 
produce  from  the  upper  country,  and  in  the 
craaafer  of  veasels  and  barges,  and,  in  pay- 
ment of  cash  and  negotiable  securities,  charged 
a  commission  of  five  per  cent,  on  all  advances 
iLade  by  them  when  the  customers  had  no 
funds  in  their  ^nds,  and  interest  from  the 
time  the  different  items  of  their  accounts  be- 
came due^  under  a  previous  agreement  to  that 
efiect — Hddy  that  tne  commission  in  this  case 
was  not  a  usurious  one  or  a  cover  for  a  usurious 
transaction,  but  a  customary  allowance  for  the 
trouble  and  inconvenience  of  transacting  the 
business.*  PoUcck  etalk  Bradbury,  3  L.C.R. 
171,  P.  C,  1863. 

lY.  Ov  Salss. 

347.  A  notary  cannot  charge  a  commission 
«n  uJes  of  property  without  a  special  contract. 
B^langtT  v.  DtnSchaiudy  2  Rev.  de  L6g.  206, 
K.  B.  1820. 

V.  PftocBJeoivoaaT. 

348.  The  respondent,  a  comimissioner  ap- 
pointed by  the  governor  in  council  under  ^2 
Vic  cap.  8,  to  inquire  into  the  conduct  of  ap- 
pellant as  a  justice  of  the  peace,  was  requited 
uj  tbe  Jacter  to  furnish  a  detailed  statement  of 
toe  accusation,  to  allow  him  the  assistance  of 
council,  to  allow  him  the  right  to  cross-examine 
the  witnesses,  aild  to  allow  him  to  produce 
witnesses  on  his  own  behalf,  which  demand 
having  been  revised,  ai^lant  petitioned  for 
and  obtained  a  wnt  of  mandamus  addressed  to 
respondent  as  such  commissioner, directing  him 
to  accede  to  appellant's  demand  or  show  cause 
to  tbe  eoDtraiy — HM^  confirming  t]&e  decision 
of  the  court  below,  that  respondent  was  not 
U>and  to  grant  Uie  four  thiujEs  so  demanded, 
chat  tlw  sppellant  had  no  specific  le^il  right  tu 


to  tit.  sr3^  .psge&l,<«prs.*Si». 


the  same,  and  that  the  writ  of  mandamus  must 
b«  quashed.  BtlUvillt  &  Doucctt  1  Q.  L.  Q^ 
260,  Q.  B.  1875. 

349.  And  held,  also,  that  from  that  iudsment 
there  is  no  appeal  to  the  Privy  CoonciL    lb. 

COMMISSIONER. 

I.  AoTiov  OF,  FOR  Fees,  350. 

II.  Fob  Erectioh  of  Ghubohbs,  351. 

III.  Fob  Ebeotion  of  Pabispbs,  352-355. 

IV.  Fob  Ebeotion  of  Public  Buildings, 
356. 

V.  Fob  Takiko  Evidence,  357, 358. 

VI.  In  Expbopbiation,  see  EXPROPRIA- 
TION. 

VII.  Liability  of. 
^ar  moneys,  359. 

Under  certiorari,  see  GERTIORABI- 

VIII.  Of  Common  Schools,  see  qf  Schools. 

IX.  Of  Cbown  Lands,  360. 

X.  Of  Indian  Lands,  see  INDIAN  LAN  DS. 
XL  Of  Schools. 

Election  o/*,  361. 

LiMlity  of,  362-366. 

Powers  oU  367-370. 

Eights f  Ac  f  of  secretary^treasurer,  371. 

Service  of,  372. 
XII.  Of  the  Peace,  373. 
Xm.  Of  the  Supebiob  Coubt,  374,  375. 

I.  Action  of,  fob  Fees. 

350.  Where  a  commissioner  appointed  to  try 
an  election  petition  brought  action  for  the 
amount  of  his  fees  and  expenses,  and  the  defen- 
dant demurred  on  the  ground  that  no  such 
action  was  given  to  tbe  commissiooer  for  hjs 
fees,  his  remedy  being  to  have  his  bill  taxed  h^ 
the  proper  officer,  the  demurrer  was  dismissed 
and  the  action  maintained  with  costs.  McCford 
Y.BeUingham  et  al,  1  L.  G.  J.  175,  S.  C.  1857. 

n.  Fob  Ebeotion  of  Ghubohes. 

351.  in  an  action  against  a  proprietor  for  the 
/amount  of  his  assessments  for  the  erection  of  a 
church  oMnoaage-^Heldf  confirming  decisian 
of  court  oelow,  tnat  such  commissioners  are  a 
special  tribunal  exercising  judicial  authoriliy 
within  certain  limiU>,  and  that  an  act  de  repaf^ 
tiHon  by  such  commissioner  made  primdjaeie 
evidence  of  its  contents.  Reniire  &  MiUite  et 
oL,  ^  L.  C.  R.  87,  Q.  B.  1855. 

III.  Fob  Ebeotion  of  Pabishbs. 

.352.  The  powers  exercised  by  the  commis- 
sioners for  the  erection  of  parishes  are  not 
iudicial  powers,  subject  to  the  revision  of  the 
Superior  Court  by  means  of  certiorari.  lAeours 
exp.,  3  L.  C.  R.  123,  S.  C.  1853. 

353.  On  a  writ  of  certiorari  taken  tp  set  aside 

the  decision  of  the  commissioners  apoointea  for 

h   civileriectioQ  of  parishes, on  the  ground  that 

li-y,   the  commissioners,  had  exceeded  t^^r 

jurisdiction  by  appointing  or  delegating  to  one 

I  of  their  numlier  me  powers  confided  to  them,  m 

hearing  and  deciding  on  tbe  merits  of  a  pett- 

ti^n  i^TMcnted   to  ,ukem  in  their  cf^paoi^  'm 
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such  commiesionerB — Held,  that  they  bad  not 
t'le  power  eo  to  delegate  their  authority^  and 
their  having  done  so  was  an  excess  of  jurisdic* 
too  which  rendered  void  all  the  proceedings 
taken  thereunder.  Robert  ei  ah  exp.  &  Viger 
et  ah  &  Allard  ei  ah,  4  L.  C.  J.  316,  S.  C.  1858 ; 
C.  8.  L.  C.  cap.  18,  sec.  12. 

354.  And  in  another  case — Held,  that  there 
was  no  appeal  from  the  decision  of  con)ini8sioners 
appointed  for  the  erection  of  parishes  except  by 
certiorari,  and  that  onlv  for  want  of  jurisdiction. 
Boucher  et  al  exp.  &  l>essaulles  ei  ah  &  Lan- 
gellier  ei  ai,  6  L.  C.  J.  3.H3,  S.  C.  1862. 

355.  Action  in  the  nature  of^uo  warranto  was 
brought  against  five  defendants,  alleging  that 
they  usurped  authority  as  commissioners  for  the 
erection  cvrile  of  parishes  in  the  diocese  of  Mon- 
treal, and  praying  that  they  be  ordered  to  show 
their  authority  for  so  doing.  Defendants  an- 
swered that  they  were  acting  under  a  commis- 
sion from  the  Lient-Governorof  Quebec,  and  also 
under  C.  S.  L.  G.  cap.  18.  Petitioners  replied 
that  at  the  time  ot  the  defendants'  commission 
others  had  been  appointed,  and  by  law  no  more 
than  five  could  act.  It  appeared,  howeveri  from 
the  termeof  the  commission  to  defendant,  that 
the  others  were  incompetent  to  act — Held,  that 
the  defendants  were  not  interested  in  the  erection 
of  the  parish,  and  had  a  right  to  do  as  they  had 
done.  Petition  dismissed.  Prudhomme  ei  al. 
v.  Painchaud,  2  R.  C.  481,  S.  C.  1872. 

IV.  Fob  Ebeotion  of  Public  Buildings. 

356.  A  contractor  for  a  public  building  can 
maintain  an  action  against  the  commissioners 
with  whom  he  contracts  to  erect  it,  if  they  have 
received  from  Government  the  money  which  is 
due  him.  Larue  v.  Crawford  ei  ah,  2  Rev.  de 
I^g.  124, 1819. 

V.  For  takikg  Evidevce. 

357.  The  defendant  presented  petitions  to  the 
House  of  Assembly  against  the  election  and  re- 
turn of  one  of  its  members,  which  were  referred 
to  the  usual  select  committee.  The  defendant 
subsequently  applied  for  a  commission  to  exam- 
ine witnesses,  and  the  committee  under  the  sta- 
tute appointed  the  plaintiff,  who  was  a  circuit 
jud^e  for  Lower  Canada,  a  commissioner.  The 
plaintiff  performed  the  duties  of  such  commis- 
sioner, but  before  the  committee  bad  made  their 
final  report  the  house  was  dissolved  by  proclama- 
tion of  the  Governor-General,  and  the  committee 
were  thereby  precluded  from  ever  making  a  final 
report.  The  statute  enacts  that  immediately 
after  the  committee  shall  have  made  its  final  re> 
port  to  the  house  on  the  merits  of  the  petition, 
the  commissioner  shall  be  entitled  to  demand 
and  recerVe  from  the  parties,  on  whose  applica- 
tion such  commissioner  was  appointeJ,  fifty 
shillings  for  every  day  on  which  such  commis- 
sioner shall  have  been  engaged  on  such  commis- 
sion, and  his  travelling  expenses.  The  plaintiff 
having  brought  action  for  the  recovery  of  such 
allowance —  Held,  that  under  the  circumstances 
he  had  no  right  of  action  either  under  the  statute 
or  at  common  law.  Power  v.  Bezeau  ei  al.,  5 
L.  C.  R.  253,  S.  C.  1865. 

'  358.  Where  a  commissioner  had  been  appointed 
to  take  evidence  in  an  election  case,  and  naviug 


transferred  his  claim  for  ftes,  etc.,  for  such  ser- 
vices, the  transferee  brought  action  against  the 
parties — Held,  that  such  transfer  was  legal,  and 
that  the  parties  were  joinUy  and  severally  liable 
for  the  amount.  McVord  v.  Bellingham  et  al-r 
2L.  C.J.42,  S.  G.  1857. 

VII.   LlABILITT  OP. 

359.  For  Moneys. — In  an  action  brought 
against  a  seign  iorialcommissioner  for  the  amount 
of  a  half  year's  approximate  revenue  as  indem- 
nity for  the  suppression  of  lods  ei  rentes— Held, 
that  money  paid  into  bank  by  the  Receivez^en- 
eral  to  the  credit  of  the  seigniorial  commissioneis, 
and  upon  which  they  can  draw  their  cheques 
payable  to  the  order  of  the  lawful  recipient,  and 
for  a  particular  purpose,  is  not  money  in  their 
hands.  Ramsay  v.  Judah  et  ah,  2  L.Q.J.  251. 
S.  C.  1858. 

IX.  Of  Crown  Lakds,  see  Growk  Lajpds. 

360.  The  commissioner  of  crown  lands  him- 
self only  has  authority  and  jurisdiction  to  snoul 
a  location  ticket,  and  such  power  does  not  reside 
in  the  deputy  commissioner,  nor  can  be  exercised 
at  all  except  after  due  notice  to  the  occupant,* 
Dion  v.  Lavigney  4  R.  L.  390,  Q.B.  1872. 

XI.  Of  Schools. 

361.  Election  of, — On  the  tfial  of  a  writ- of  ^#> 
warranto — Held,  confirming  the  decision  of  the 
court  below,  that  an  election  of  school  coiumis- 
sioners  is  void,  it  appearing  that  some  of  the  Tote» 
given  were  not  recorded  in  a  poll  book,  bur  writ- 
ten in  pencil  on  a  loose  sheet  of  paper  wUhoat 
mention  of  the  Christian  name  and  legal  addition 
of  the  electors.  Pacaud  k  GagnS,  17  L.  C.  &^ 
357,  Q.  B.  1867. 

362.  Liability  of. — Action  for  a  penalty  was 
brought  against  a  school  commissiouer  for  hay- 
ingf  by  means  of  a  false  certificate,  obtained  a 
sum  of  money  from  the  moneys  granted  by 
Government  for  the  support  of  schools,  contrary 
to  the  statute,  etc. — HtlaJihsX  if  no  date  for  aiak- 
ing  the  complaint  or  laying  the  information  wa« 
specially  fixed  by  the  statute  relating  ther«u>» 
tnat  such  complaint  or  information  roust  be  laid 
within  three  months  from  the  day  on  which  the 
matter  complained  of  occurred.  Pacaud  y.  Raw^ 
15  L.  C.  R.  205,  C.  C.  1865. 

363.  In  an  action  by  a  schoolmaster  for  ax^ 
amount  equal  to  six  months'  salary,  af^er  having 
been  dismissed  by  resolution  of  the  commis- 
sioners—-5«W,  that  the  power  granted  to  the 
school  commissioners  to  remove  mai^ters  for  in- 
capacity or  misconduct  does  not  relieve  tbeni 
from  liability  to  damage,  if  such  removal  in 
ordered  without  sufiicient  cause.  Brown  v.  7%^ 
School  Commissioners  ofLapraitie^  1  L.  C.  J> 
40,  S.  C.  1856  ;  0.  S.  L.  C.  cap.  15,  sec  66  &  Q. 
35  Vic.  cap.  12,  sec  7. 

364.  On  the  heariug  of  a  oertioisri*-»£feU« 
that  where  school  commissioners  have  engn^etl 
a  schoolmaster  without  a  diploma,  th^  Vft  laoc 
liable  to  punishment  therefor  under  C.  S>Ia>  C» 
cap.  15,  sec.  126.  Audette etdkr.  DkkmmmL  1 
R.  L.  62,  S.  C.  1868. 

•  Oveinaed  by  Q.  96  Vie..  e$^  B,. 
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366.  And  held,  bIhoi  that  where  auch  comniia- 
lioaerahaTC  ae  sbody  reeularl;  passed  a  reaola- 
lion,  they  could  not  be  held  personally  responsible 
tborefor,  ey^a  when  such  resolution  <tbs  in  con- 
imvention  of  a  statute  whicli  estftblisbed  punish- 
ment by  fine  for  auch  contravention.     lb. 

366.  And  held,  further,  that,  in  order  U>  eus- 
Uio  acomplaiot  under  sec.  125  of  such  statute, 
it  is  necessary  to  allege  that  the  perxins  com. 
plained  nf  hare  contravened  the  statute  rolun- 
tarily.     lb. 

367.  Powert  o/.— Action  was  bronnht  by  the 
plaintiff agai net  their  ex-BeoretHry-trearorer  to 
account  for  moneTs  had  and  received  during  hie 
lerm  of  office,  and  the  defendanl  pleaded  that  he 
bad  already  accounted  and  received  his  diecbargB 
— Setd,  that  a  new  account  con  Id  not  be  de- 
manded without  atlegatione  of  fraud  in  the  first 
one.  I»e  School  CommUtioners  for  Ihe  Muni- 
cipalitw  of  SI.  JficiUI  de  Vaudrtuil  v.  Sattitn, 
*L.  C.J.  123.8.  C.  1869;  C.  8.  L.C.cap.  16, 

MC.61. 

368.  Action  waa  brought  against  certain  Hchool 

for  tbe  balance  ofthe  coets  of  the  erection  of  a 
echool  bouM  as  claimed  by  the  contractors,  and 
it  waa  proved  that  such  balance  was  in  excess  of 
the  amount  thej  were  authorised  to  spend— 
HicMiCOtiBnning  the  decision  or  tbe  court  below, 
that  thev  could  not  be  compelled  to  pay.  Adam* 
k  The  School  OitiuKUMionv  for  tkt  Municipal' 
itsoj  BanuloHiL.C.S.'K3k  11L.C.R.4G, 
Q.  B.  ISeOi  360  C.C. 

369.  In  an  action  ofdamagm  by  a  school 
ter  for  aojaK  remoTal  from  office,  and  for  having 
forcibly  turned  him  out  of  his  house  where  he 
waa  boldinf;  such  school— HeM,  that,  notwith- 
taadingths  provisions  of  9  Vic  cap.  37,  sec 
ot ,  the  courts  would  inquire  into  the  suffioiency 
af  Uie  caaae  of  removal  of  a  echool  master 
jppointed  by  achool  commisaionert,  and  such 
lemoral  by  the  oommiMioners  is  not  conclu- 
sive b«fca«.the  oonrts.  Omujrw  v.  MareatU,  11 
L.  C  R.  4^6.  a.  C.  1661. 

370.  Id  an  action  acainst  thrF«  achool  com- 
mimoncnof  the  parish  of  St.  Eoch  de  Bicbe- 
lieo.  nBdcr  C.  8.  U  C.  cap.  15,  sec  110,  ss,  10 
—Held,  that  such  section  did  not  constitute  an 
abaolnte  prohibition  to  tbe  school  commiKsit 
lo  engage  a  school  master  without  a  dipl< 
aod  ttwt  their  having  done  so  did  not  malie  them 
liable  to  psDiHhment  under  the  I26th 
ofmch  statute.  Audet  tt  txl.  ft  Duhamel,  1 
B.I..U.8.  C.  186S. 

371.  J 
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XII.   OrTBEPBACB. 

373.  The  wordB  "  oommiaaioner  of  the  peace  "' 
and  "justice  of  peace  "are  synonynionfl.  Falf 
eonftridtfe  V.  Touranijeau,!  Hev.  de  I*g.  188, 
1847. 

Xin.  Op  the  Sopraio*  Codbt. 

374.  Tbe  letters  C.  C.  S.  do  not  legally 
express  the  capacity  of  a  comiD  iBsioner  to 
receive  afGdatits,  if  nothing  more  be  found  id 
the  document  to  attest  the  qu  ajitv.  l^^S. 
V.  Blanchard,  13  L.  C.  J.  236,  C.  C-  WA  :  3» 
C.  C.  P- 

375.  A  commissioner  roust  mention  also  the- 
dietrict  for  which  he  is  appointed,    Ib> 


COMMISSIONERS  COURT. 

I.  Jdrisdiotion  of,  376-379. 

ir.  PowsHor,  380,381. 

UI.  PowKH  or  Ce-kbe  or,  382. 

1.  JtiRiamcTioN  OP 

376.  Tlie  Commissioners  Court  bos  jurisdic- 
.ion  for  the  recovery  of  the  balance  of  a  euro 
exceeding  $25,  provided  such  balance  doea  not 
exceed  that  num.  Bourbeau  exp.,  13  L.  G.  R. 
66,  8.  C.  1862  1 1IH8  C.  C.  P. 

377.  The  juri»diction  of  tbe  ComniisaionerB' 
Court  for  tbe  summary  trial  of  small  causes 
extends  to  actions  bv  creditors  against  the  beirs 
of  the  deoeawd.  CWtonneou  exp.,  7  L.  C.  J- 
132,  8.  C.  1863ili8HC.  U.  P. 

378.  The  Coiiimiwioners  Court  hasno  juris- 


2R.  L.  532,  CC.  1867  i  llf 

379.  In  an  action  before  the  Commissionere 
Court  the  jurisdiction  must  appear  on  the  face, 
of  the  prooeedingH,  and  a  detendant  who  has 
been  condemned  may  demandthat  the  judgment 
be  set  aside  on  the  ground  that  neither  the 
service  nor  the  judgment  show  the  jurisdiotion 
of  the  court  in  tbe  matter.  Maefarlanf  ft 
Bovrgault,  16  L.  C.  J.  321,  S.  C,  1072  -,  119S> 
C.C.P. 

II.  POWtBli\>F. 

380.  Commissioners  forlbe  recovery  of  smaU 
debts  cannot  take  cognisance  of  an  action  of 
damages  ec  dtlictu.  I^gmdre  v.  Lmhto.  I  Rev. 
de  lA.  337,  K.  B.  1820  ;  1 188  ft  1 189  C-  C.  P. 

381  Onan  application  for  a  writ  of  certiorari 
from  a  judement  rendered  by  the  Commissioners 
Court— aw,  that  when  a  cause  ban  been  heard 
and  taken  en  dilibtrt  by  two  commisitione™,  it 
is  incompetent  for  one  of  th'm  to  render  jude- 
meot  alone.  Brodear  ezp-yti:  C.  J-9J,».V- 
l867lU83C.C.  P. 

III.  PowiB  or  Clkrc  or, 

382,  Clerks  of  Com minsi oners  Courts  have-** 
authority  under  14  ft  16  Vic.  cap.  I8,to  roooii» 
tbe  necessary  affidavit  and  issue  a  writ  of  at- 
tachment before  Jndgment.  OaryeHMr  e«p.,-» 
L,C-R.  319,8  0.1954. 
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COMMISSIONER'S    WJLRtiA^. 
I.  Or  InrftiBONiiniT,  «M  IKPBISONMBNT. 


OOMMITMBNT. 
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0OMMI8SI0N  MERCHANTS. 
I.  LiABiLiTT  OF,  «d0  BAILMENTS. 


COMMISSION  ROGATOIRE— 5« 
PROCEDURE. 


COMMITMENT— Sec  IMPRISON- 

MENT. 

I.  Bt  ColmiBsioNER,  383. 

II.  By  HouRBsor  Paruament,  384. 

III.  Ij^dAi,,  385. 

IV.  Ok  Sbamen,  386. 

V.  Ukder  ExTRAJHTiQM  Trkaty,  387. 

VI.  UvDBR  License  Act,  3ii8,  389. 
Vn.  Under  Mviuoipal  By-Law,  390. 
VIIL  Warrant  or,  391. 

I.  By  Commissioner. 

383*  Wlier«  a defendftni  was  committed  by  a 
«o»))i>.i6^ioDer  for  Ukiog  affidavits  to  be  used 
io  tke  Superior  Court,  under  a  warrant  which 
empowered  the  gaoler  "  to  detatu  him  for  forty- 
«ighi  hours  and  uo  longer,  unless  before  the 
^xfiiratioQ  of  that  time  a  writof  capias  be  duly 
«eri«ed  upon  him,"  and  no  writ  of  capias  wan 
aerved  within  forty-eight  hours,  and  the  defen- 
dant wa»  detainea  for  two  days,  when  a  writ  of 
•eaj^ias  was  6ervt^—Held,  that  the  detention  of 
tjb«  defendant  aAer  the  expiration  of  the  forty- 
-e^ht  hours  waHj]!egat  and  that  Uie  arrest  made 
HJl^r  the  writ  ol  capias  while  the  defendant 
was  so  illegaUv  detained  was  void,  and  the 
<MBQda<it  was.  discharged  from  custody  on  his 
netjtiQB.toUiat  edeou^Hingston  w.  McKenfu, 
l2  L.  C.  J.  25  A  4  C.  L..J.  42,  8.  C.  1867  ;  8l3. 

IJ.  By  Hops K«  of  Parliament. 

384.  The  petitioner    was  committed  to  gaol 
by  theHouaeof  Ansembly,  onthe  warranto!  the 
speaker  of  the  House,  for  the  space  of  ten  days, 
#>r  breaeh.  of  the  privileges  of    the  Hous^  in 
that  as  deputy  returning  oflB(?er  he  had  connived; 
^and  beeuijniltv  of  gross  fraud  in  and  concern- 
W  Ihe  eleqMOD  Jb^>k«  of  the  district  for  which 
mw^auoh  deputy  returning  officer— jfiTc^d^  on 
.a  j}#^tM>^  jfc>r  a  ^T\tQ€kalb§a»  corpus,  that  such 
MMMiiersatioi^.of  oi2ice  was  a  breach  of  the  pri- 
vvil^ee  of  the  House^  and  that  the  House  had. 
ij>  s^oh  cases  the  power  of.  determining  judi- 
cially all  inaU^rs  tx)uchioi?  the  election  of  itp 
^members,  including  the  performadce  of  the  duty 
ofihese  officers  who  are  entrusted   with   the 
conduct  of  the  election,  and  therefore  that  the 
•courts  could  nut  inquire  into  such  commitment 
fMrdiscluirge  nor  bail  a  person  so  committed 
3mM  the  commitment  did  not  profess  to  be  f^r 
«iinieiupt,  but  w«^  evidently  arbitrary,  unjust 
#r)<i,«OBbrary  W  ^ve^  principle  of  law,  the  <}ourt 
would  not  only  be   oompetent    but  bouod    $o 


diiolMiaMhe  Briaoiiar.    Lmoi$m^n  5  L.  C  &- 
9t,  8.  CT 1865. 

m.  lLI#BftAL. 

385.  An  illegal  %nd  malicioaa  commitiBeat 
suUects  the  magistrate  signing  ii  to  an  actioQ 
of  damages,  especially  where  there  has  been  do 
examination  of  witnesses  before  them  in  the 
presence  of  the  accused.  iMcomhe"^.  SU-  Mark 
et  cU.,  11  L.  C.  J.  276  A  3  U.  L.  449,  S.  G.  E. 
1871. 

IV.  Or  Seamen,  tee  MARITIMB  LAW. 

386.  A  commitment  of  iwo  sailors  nnders 
conviction  tor  refusing  to  do  their  work  is  bad. 
Jokanzen  exp.  &  Nordin,  18  L.  C.  J.  164,  Q-  B. 
1874. 

V.  Under  Extradition  Trsatt. 

387.  A  warrant  of  commitment  under  the 
extradition  treaty  which  omits  to  state  that  the 
accused  was  brought  before  .the  magUirate^  or 
that  the  witnesses  against  him  were  examined 
in  his  presence,  is  bad  upon  the  face  of  it,  and 
must  be  set  aside.  Brownexp.,  2  L.  C.  L.  J.  23^ 
Q.  B.  1866  ;  C.  40  Vic  cap.  25,  sec.  13. 

VI.  Under  Liosnab  Law, 

388.  Warrants  of  oomniitmeni  must  show 
with  certainty  that  a  specific  offisoce  has  been 
committed  for  which  imprisonment  can  be 
awarded  or  imposed,  and  therefore,  where  a  cooh 
mitment  under  the  License  Act  rented  on  aeon- 
victioo  for  *'  selling  three  glasses  of  whiskey 
and  receiving  payment  therefor,  contrary  to  tbe 
disposition  of  the  statute  in  such  cases  made 
and  provided,"  without  stating  that  the  liquor 
was  sold  by  retail — Held,  that  it  was  insuffi- 
cient, and  that  the  conviction  most  be^  quashed- 
Sibert  exp.,18  L.  C.  J.  156,  S.  C.  1873;  &  Q.  36 
Vic  cap.  3,  sec.  10. 

389.  And  held^  also,  that  the  oommitme&t 
should  /show  the  place  of  sale,  and  that  the. 
prof^eciitor  had  made  option  of  impriaoument  is 
preference  to  a  warrant  of  distress.  Ih,  A  Ql 
U  A.>  sec.  188. 

VII.  Under  Municipal  Bte>Law. 

390.  Where  the  petitioner  had  been  con- 
demned to  fine  and  imprisonment  for  keeping  a 
butcher's  stail  without  a  license — Held,  ihal,  ss 
the  bye-law  made  the  accused  liable  only  after 
demand,  and  the  commitment  did  not  show  that 
any  demand  had  been  made,  the  prisoner  niit^t 
be  discharged.  Brown  exp,,  5  B.'  L.  )63,  Q.  B. 
1873. 

VIII.  Warrant  or. 

391.  On  the  return  of  a  writ  of  habeas  corput 
— Heid,  that  a  formal  warrant  of  a  oonimitment 
may  be  substituted  for  an  informal  one,  and 
that  the  substitution  need  not  be  referred  to  in 
words  in  the  subsequent  warrant,*  smce,  so  loag 
a(<  there  is  a  good  warrant  authoriEing  the 
detention  of  the  prisoner,  il  does  not  nnattier  ha* 
many  bad  wai^nts  then  are.  JS^ma  ▼ 
Jfttffay,  2  L.  C.  L.  J;  87,  Q.  B.  IftK, 


516 


COMMON  SCHOOL  \  COMMUNITT.  216 

^WMTTTVP^  •!  diwent  to  th«  pl4intli&,  and  <*$iined  his  tight 

COMMITTEES.  ^^    ^^  ^^^  JiweDtinp  trustees,  the  action  of 

,  ^  „  r.  ifrrwrriPAT    the  plaintiffa  must  be  iiflmiased.    Lb. 

'     II.  DlSSUfTINO. 


CORPORATIONS. 


il.  Of  Faauamxkt,  392,  393. 

392.  LiabUitif  o/.— Members  of  a  parliainen- 
Ury  committee  are  liable  jointly,  but  not 
«^verally,  to  a  printer  for  work  ordereii  by  them. 
Lo9eU  V.  Campbell  ttaU  11  L.  C  J.  317  k  2 
L.C.L  J.  131,8.0.1867.  ^ 

393.7lQd  in  another  case  where  several 
sei^iore  agreed  to  take  measures  to  protect 
tbeir  interest  in.  parliament,  and  a  committee 
named  by  them  oraereJ  a  quantity  of  printing 
10  be  done,  and  action  was  brought  for  tbe 
recovery  of  the  value  of  the  printing — jH«W,  that 
the  members  of  the  committee  were  jointly 
K«|K>»eible  to  the  printer  for  the  value  of  the 
printing.  PaoinM^  &  Lovell,  14  L.  C.  J.  238, 
4.  B.  1870. 


COMMONS,  HOUSE  OF— See  LBGIS^ 

L  AT  DEE. 


COMMON   SCHOOLS— &e 
SCHOOLS. 

I.  AsasasMSirTS  for,  394-396. 

II.  DiBSEirrivG,  397. 

HI.  School  Mubicipalitt,  393. 
IV.  TiTLB  OP  Lakds,  39:*. 

y.   SORREHDER  OP,  400,  401. 
I.  ASSKSSMEKTS  FOR. 


.^{94.  In  ao  action  by  school  commiRStoners 
ftsftbe  amoMnt  of  asKe-sments  imponed  on  de- 
fiendant — Held,  that  under  the  Lower  Gana<ia 
School  Acii  0.  8.  L.  C.  cap.  15,  dissenters  have 
*  rifht  to  Jimit  and  determine  the  application 
of  their  iichool  assesf^nieuts  and  rates  to  schools 
of  their  own  religion,  and  that  ri^ht  does  not 
•depend  on  dilll>renceof  locality  but  is  a  personal 
right  belonging  to  dissenters  in  omni  loco,  it 
being  the  intention  of  the  legislature  in  passing 
f^Qteh  School  Act  to  protect  and  guarantee  every 
tt^wum  beliet  against  tt«ching  repugnant  to  it, 
ana  it  wtmiA  be  contrary  to  that  intention  so  to 
coostme  or  apply  the  Act  as  to  destroy  that 
protection  ana  guarantee.  The  School  Com- 
fidsnoners  of 8t  Bernard  de  LaeoUe  v.  Bowman^ 
16  L.  C.  B.  204,  8.  C.  1866 ;  k  Q.  32  Vic.  cap.  16. 

38&  And.  AcU,  also,  that  the  lejoral  meaning  of 
4be  mmd  **  iobUittani "  in  the  65th  section  of 
miA  AtfC  dbea  ROt  exclude  persons  residing  out 
«f  tk»  SauPs  •f  the  jnunicipality,  but,  on  the 
Mm  rH  persons  hable  to  school 
ifillkoal  regaiQ  to  their  place  of 

396.  iLaA^hMi  also,  that  inasmuch  as  there 

Moird  that  defendant  belonged  to 

the  ^jriMUtto:  wnori^i  and  was  a  proprietor  of, 

^  (MMMipRllty,  ftUhoogh  not  a 

'  Hiait  he  hftd  notified  his 


397.  There  cannot  be  m  the  same  muni- 
cipality but  one  dissenting  school  under  the 
control  of  the  sclTool  commissioners,  and  ttoe 
statute  cannot  be  so  interpreted  as  to  give  to 
every  religious  denomination  a  school  of  their 
own^iu  such  manieipaliu  ^^J'JJrJ^^ 
School  ComwMdoneniofJheMunynj^^  ^ 
ActonvaU,  18  L.  C  J.21,  S.C.1873;  CJ,L.  C. 
cap.  16,  8^,  66,  &  Q.  32  Vic  cap.  16,  sec.  15. 

lU.  SCBOOL  MUKIOIPALITT. 

398.  A  payer  of  school  rates  in  a  school 
municipal!^  in  Lower  Canada,  though  not 
resident  there,  is  an  inhabitant  of  such  mum- 
cipality  within  the  meamnje  of  C.  8.  h.  O.  cap. 
IsVsec.  56.  The  School  &mm»sswne0^9  of  St. 
Bernard  de  LaeoUe  A  Bovman,  10  L.  C.  J.  XU;J, 
8.  C.  1866  J  Q.  32  Vio.  cap*  16,  sec.  11. 

IV.  Surrender  op  Lands  to. 

399.  The  Royal  Institution  for  the  Advance- 
ment of  Learning  made  a  surrender  of  Wtwn 
property  within  the  territorial  limits  of  the 
^riS  of  Sorel  to  the  school  municipality  of  the 
town  of  William  Henry,  and  act»on  was  broi^ht 
to  have  the  deed  set  aside-fieZf,  ^^^^  .^"^f.^^ 
Vic.  cap.  27,  the  various  school  municipalities 
had  a  right  to  obtoin  a  surrender  J«>™  .*Y,® 
Royal  Institution  of  the  land  held  by  the  mstitu- 
tion  in  trust  for  school  purposes  withm  their 
renpective  municipalities,  but  that  the  »«r- 
ren^r  ought  to  haVe  been  made  to  the  school 
municiparuy  within  who^e  limits  the  lotwM 
HitflaieiT  The  School  Pommxseionere  oJJ^- 
Pierre  de  Sorel  v.  The  School  Oommmt^ers 
of  WiUiam  Henry  et  al,  11  L.  C.  R.  68,  B.  v^- 
186P. 


V.  Title  op. 

400.  Although  the  statute  relating  to  com- 
mon schools  does  not  specially  confer  amy 
corporate  title,  upon  the  commiHSioners  of  dis- 
senting schoolM,  they  are,  nevertheless,  con- 
stituted a  corporation  by  the  statute,  witn  a 
corporative  title,  namelv,  the  title  i>v«n  »^ 
the  commissioners  of  schools  geuerally,  ia« 
School  Commissioners  for  the  Municipality  of, 
etc."  Gushing  &  The  School  CommiB9toner9  Jot 
the  Municipaliiy  of  Actonvale,  18  L.  C.  J.  2i» 
S.  C.  1873;  C.  S.  L  C  cap.  15,  sec.  53. 

401.  Common  school  commissioners  have 
a  corporative  name  or  title  as  a  corporatiort, 
which  they  are  bound  to  use  in  all  legal  pro- 
ceedings. Oagnonv.  The  School  Commisetoners 
for  the  Parish  of  St.  Janvier,  6  R.  L.  474,  C.  0. 

18735  C.  8.  L.  C.  cap.  16,  sec  53. 


COMMUNITY— See  MARRIAGE 
CONTRACTS. 
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COMMUTATION. 
I.  By  Whom  Dvw,  4(^2. 

402.  Where  commtiUtioii  becomeii  due,  »]- 
ihoogh  Doi  exigible  under  C.  S  F..  C.  cap.  41, 
baviDg  reference  to  the  Seminary  of  St.  Suipice 
of  Montreal,  the  person  who  owned  the  property 
during  thai  period  is  liabU  to  indemnify  the 
person  to  whom  he  sold  the  property  against 
auch  oominutation,  the  payment  whereof  bc- 
oomes  exigible  by  reason  of  Much  i«ile.  Dofiin 
r.  Morgan,  20  L.  C.  J.  132,8.  C  R.  1875. 


COMPANIES,     JOINT      STOCK— S^ 
BANKS,     CORPOKATIONS,    RAIL 
WAYS,  Ao. 

I.  Aonov  AoAiMST,  403. 

II.  POWEE  or  DiEBOTOEB,  404. 

III.  POWBE  OF  SsCfERART,  40£h-407. 

IV.  Rbouteatioit  OF,  408. 

V.  Right  to  Examivb  Books,  409. 

VI.  Sbkviob  of,  410. 

VII.  SHABBHOLDEaS. 

Action  aaainsi,  411,  412. 
Larceny  5v,  413. 
-*?«>*<»  0/414, 416. 

VIII.  SuBscEiPTioNs  Obtained  bt  Pbaud. 
416. 

IX.  When  Iksolyent,  417. 
I.  Action  Against. 

403.  The  defendants  were  sued  a8  contractors 
and  manufacturers,  carrying  on  bueineas  with 
divers  persons  unknown  to  ihe  plaintidfs,  in  co- 
partnership, under  the  style  and  firm  of  the 
llontrea]  Railroad  Car  Co.,  and  the  defendant 
proceeded  en  garantie,  aUegina  that  they  were  a 
j(Mnt stock  company  and  entitled  to callin  their 
co-corporators  to  indemnify  them  against  their 
proportional  share  of  lo»— Held,  that  although 
one  debtor  had  a  right  to  Rue  his  co-debtors  in 
soHdo  en  garaniie,  that  there  was  no  action  en 
garantie  by  one  set  of  shareholders  against 
another.  Howard  et  al  v.  Ckilds  etalk  ChikU 
et  al.  V.  Ohapman  etal.,  1  L.  C.  J.  160,  S.  C.  1857, 

n.  Power  of  Dirbotors. 

404.  The  directors  of  a  joint  stock  company 
harmg,  m  good  faith  and  for  a  sufficient  con- 
sideration, mortgaged  the  property  of  the  com- 
pany m  favor  of  themselves— j^«2<i,  that,  al- 
though the  mortgage  could  not  of  iteelf  hind 
the  company,  yet  it  was  not  absolutely  null  but 
only  relatively  null.  Pratt  v.  La  Manufacture 
deLainedTamachicheA  DenleU  et  al.  v.  Frait, 
2  Q.  L.  R.  65,  8.  0.  R,  1876. 

III.  Power  of  Sborbtart. 

406.  In  an  action  on  a  bill  of  exchange  drawn 
by  the  secretary  of  a  society,  in  his  capacity  as 
such,  and  endorsed  to  the  pfaintiflT— ^eM,  not  to 
be  within  the  power  of  the  officers  to  bind  the 
•ociety  to  transactions  beyond  the  purposes  of 
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its  creation,  without  special  authorization  from 
the  board  of  directors,  which  in  this  instance 
liiiJ  uul  been  given.  Browning  v.  The  Briiisk 
American  Friem" 
1859,  360  C.  C. 


American  Frundbf  Socieig 


mtng  v.  It 
,3L.  C.  J. 


306,  S.  G. 


406.  And  where  the  secretary  of  an  iosor- 
ance  company  had  endorsed  certain  notes  over 
to  the  plaintiff,  which  had  been  eriven  to  them 
for  premiums  of  insurance — EfeltT,  that,  by  the 
law  of  this  Province,  commercial  corporations 
were  considered  as  natural  persons  in  their  or- 
dinary transactions,  and  tliat  the  old  law  of 
England,  which  held  that  a  corporati^  oonkl 
only  contract  in  writing  under  its  common  aea), 
is  now  repealed,  and  the  publicly-reoogDise«i 
officers  of  such  a  corporation  must,  from  tlie 
nature  of  things,  be  entrusted  with  such  powers 
as  will  enable  them  to  carry  out  the  orainary 
affairs  of  the  institution.  JVood  et  al,  t.  Shaw, 
3  L.C.J.  173.  S.C.  1858;  360  C  C. 

407.  But  where,  in  a  personal  action  again^ 
the  secretary  of  the  Montreal  &  Ghamplaio 
Railway  Company,  in  which  an  attachment  io 
garnishment  was  issued  against  the  company, 
and  a  contestation  arose  on  the  admission  of 
the  Company  that,  at  the  time  of  the  service  of 
the  writ,  there  was  an  amount  of  ^36  6s  9»i 
due  to  the  defendant,  the  secretary,  by  the 
Company,  but  that,  since  that  time,  they  htd 
paid  two  drafts  amounting  to  £28  15s.  which 
the  defendant  some  time  previously  had  ver- 
bally agreed  to  pay  to  the  payee  thereof — Heldy, 
UiHt  the  secretary  of  the  Company  had  no 
power  to  bind  the  Company  by  such  verbal 
agreements,  and  consequently  that  the  Company 
were  not  justified  in  paying  the  amounts  men- 
tioned. Kgan  et  al.  v.  The  Montreal  <f  Cium- 
plain  Railway  Company,  4  L.  C.  J.  38.  Q.  B. 
1860;  360  C.C. 

IV.  Rboistratiom  of. 

408.  Where  action  qui  tarn  was  taken  against 
the  defendant  as  oue  of  the  shareholders  of  the 
Three  Rivera  Navigation  Company,  for  having 
registered  the  declaration  of  the  Comoaay  al 
Montreal,  in  accordance  with  the  proTiaiona  oC 
12  Vic  cap.  45,  and  the  defendant  pleaded  by 
declinatory  exception  that  the  Company's  busi- 
ness was  not  transacted  there,  and  couseottently 
that  no  right  of  action  aro<»e  there — RM^  coo- 
firming  decision  of  the  GouH  below,  that  the 
Company  wa^  only  bound  J0  Tc^iKter  nitdn-  the 
said  act  at  the  place  where  their  head  office 
was  sitiiatetl.  SSnScal  v.  Chhuvert^  4  L.  C.J. 
239,  C.  C.  1860  ;  A  6  L.  C.  J.  46,  &  12  L.  C.  R. 
145,  Q.  B.  1862  ;  1834  C.  C. 

V.  Right  to  Examine  Booka. 

409.  A  person  proving  himselrto  hare  an 
interest  in  the  affairs  of  a  joint  stock  company  is 
entit'ed  to  a  mandamus  to  compel  the  directors 
to  allow  him  to  have  communication  of  the 
Ijpoks.  Hibbard  v.  Barsalou,  1  L.  C.  L.  S.  ». 
S.C.  1865 ;  Q.  31  Vic.  cap.  24,  sec.  2$.*ft  cap. 
25,  sec.  35,  &  C.  40  Vic.  cap.  43,  see  37. 

VI.  Sertiob  op.  .,. 

410   Service  of  a  process 'agaiMt  tW^eiM* 
Trunk  Railway  COmpan^^niadeftl^M-tfC  te 
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etatioiu  wM  held  to  b«  invulficifnl,  kod  th« 
nu:k  srrvic«  nboutd  )ii>t«  been  made  ut  tlieir 
prioeipfti  place  of  biixir.e-p.  Legaidre  v.  Tht 
Strand  Trunk  Railwaw  Compam  of  Canada,  6 
L.  C.  K.  105,  C.  C  1H56  ;  61  C.  C.  P. 

Til.  Sharedolderh. 

411.  Aclitm  agairul. — A  ehKreholdrr  in  a 
cltMtered  joinl  stock  cuiupan;  inny,  U>  aa 
MtioB  brou);lit  KgainBt  hiin  b}'  hucIi  coiu' 
panj,  pleul  a  DOn-com  pi  lance  wilh  ite  ai:tn 
(if  iDcorporation,  and  Uint,  b;  reanun  of  mich 
noD-eonipliance,  the  companf  ia  not  l^ally  in 
fxisteiice.  The  Quebec  &  /nrAmund  Raiaet^ 
Cumpaiui  T.  Dawson,  1  L.  C.  R.  H66,  S.  C. 
1861 ;  Q.  31  Vie.  cap.  24,  wc.  19,  k  C.  40  Vic 
cap.  43,  rrc.  56. 

412.  Action  van  broiwlit  agHinet  a  ?hare- 
bolder  in  a  joint  bIock  compan;  for  the 
amount  of  his  an  paid  shares — Htld,  on 
proof  lliat  th«  officerB  and  ^xeciitorB  of  iht 
company  had  reBJjfned,  and  had  nut  been 
replaced,  that  the  court  would  order  Ibe  coiii- 
puiT  to  proceed  to  the  election  of  uew  ofticerR, 
-or  ol  a  cur&Ior,  according  to  371  C.  C.,  and  pro- 
dnce  acfe  Ibereof,  before  proceediiw  wiLh  the 
ease  in  queeliun.  La  Oompaj/nUd'Rilmiiients 
Agritola  r.  Hibert,  2  Q.  C.  R.  182,  C.  C.  1S76| 
<).  31  Vic.  cap.  2G,  aec.  20. 

413.  Loreeny  by.— A  shareholder  in  an  un- 
iaeorporsied  joint  Block  companj,andactinR  ae 
iw  agent,  gave  a  pronilworj  not^  to  B,  anolLer 
shareholder  in  tlio  company,  for  9260,  to  meet 
a  protested  draft  on  the  company  for  (200  due 
fur  insirHDCe,  and  A  a/terHards  Btateil,  at  a 
nitelJDg  of  the  comnilttee  of  nianagenient  of 
tbe  nimiiAny,  that  he  gave  the  note  fuv  $260 
l:<ecaii»-  R  u>Ui  lilin  that  a  hioker  had  dia- 
connied  the  note  for  f60,  aoil  he  couM  not  get 
it  diecoiiaiecl  for  le?p,  and  B  hiinselr  Btatcd  at 
llie  meeting  that  he  bad  been  obliged  to  pay 
ihe  broker  $60  for  diBcoDiiling  the  note,  and 
lliat  the  broker  hnil  entrusted  him  with  the  col- 
ieclkiD  of  it,  upon  which  representation  a  cheque 
*•■  fiteo  to  A,  by  which  he  obtained  from  the 
Ireaturerof  the  company  money  to  pay  the 
note,  and  it  wo*  arterwaids  discovered  that  the 
broker  had  never  diacounled  the  note  at  all, 
and  B  himself  ulinitled  that  it  was  he,  and  not 
the  broker,  who  bad  diKonnled  it,  and  that  he 
had  charged  $50  for  doing  bo.  Both  A  and  B 
•ju  thia  were  indicted  for  "  obtaining  money 
under  fal««  pretf ncea,  the  propertT  of  U  and 
<^hm,  with  intent  to  detVaud  "—Htld,  on 
■uotiofi  to  set  aside  the  conviction,  that  a  fliare- 
hoUer  to  Buvh  company  cannot  commit  lar- 
<^ny  from  the  company,  nor  be  guilty  of  ob- 
taioing  Un  money  uniter  falM   pretence. 
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defeodantB,  to  alknv  him,a8a  eharebolder,  to 
inipect  the  reglBler  of  letters  sent  and  received 
by  the  company— /ftU,  that  aHhareholder  had 
no  right  to  luriisc  upon  an  innpection  of  tha 
regiHterof  leltem,  when  orders  to  the  contrary 
have  been  f^iven  by  the  ditectom.  Murphy  v. 
'la  QHKpagaie  da  SemorimetiTi  du  St  Lavrent, 
ih.  C.  R.  300,  C.  C,  lB66i  Q.  31  Vic. cap.  24, 
X.  26,  A  C.  40  Vic.  cap.  4:),  sec.  37. 

VIU,  ScBBORiPTioitH  Obtaimed  bv  Fkaud. 

416.  Subscriptions  of  stock  obtained  by  snr- 
prise,  fraud  and  false  Ht*l«u)entB  of  the  aHaintof 
the  company  made  by  ita  olHcers  and  directors 
are  uull,  and  produce  no  oblij^tion,  and  the 
shareholders  thus  deceived  may  even  recover 
what  they  have  paidou  tlieir  shares.  The  Glm 
Brick  Company  v.  ShadtelltJc  ShackeU  v.  Tht 
GUn  Brick  Company.  L  WOsh  v.  Tht  Glm 
Brick  Comvauy,  I  K.  C.  121,  S.  C.  1870;  991  & 
1000  C.  C. 

[X.  When  Isbolvest. 

4IT.  Ajoint stock  company  having  ceased  lo 
do  business,  itH  directors   having   resigned,  aul 

its  place  ol  busiDess  having  been  burnt  down, 
the  shareholders,  at  a  duly  convened  general 
leetinKi  named  the  secretary-treasurer  assignee, 
tsisiedby  a  council  of  advisers,  composed  of 
three  of  the  late  direclore,  with  full  power  lo 
wind  up  tlie  afTairs  of  the  company — Htld, 
that  such  an  aT:pointment  could  not  receive  the 
sanction  of  the  court,  and  an  action  brought  by 
such  assignee  in  the  name  of  the  company  in 
liquidation  would  he  dismissed.  ThtQuebtc 
Agricultural  ImpUmtnU  Company  v.  Hubert,  1 
L.C.  R.3G.1,C.C.  1874;  371  C.C  4C.40  Vic- 
cap.  43,  sec.  75. 


COMPARISON  OP  HAND-WRIT- 
IKO— Se«  BILLS  OP  EXCHANGE 
AND  PR0MI8SOKY  NOTES. 


COMPENSATION. 

I.  Bt  UKLiqutDATED  Damaou,  418. 

II.  Or  AuHUKTABV  Allowance,  419. 
in.  Or  Amount  Paid  in  Ebbob,  420. 

IV.  OrBAKKCLAIH,421. 

V.  Oe  Debt  Dce  bt  CoBPoaATiow,  423, 423. 

VI.  Of  Debt  Doe  Pabtneruiip,  424. 
Vil.  Or  Pilot's  Claim,  425. 

Tin,  Op  the  Reprisbs  or  tbb  Wira,  426. 

IX.  Plea  or,  427-430. 

X.  Wbbh  AKiau,  431-454. 

I.  Bt  UfLiQDiDiTBP  Damaoes. 

416.  Unliquidated  damasea  due  by  the  plain- 
tifi  to  a  partnership  of  wEtch  defendant  is  a 
member  cannot  be  set  up  in  compensUion  of 
money  due  on  a  promissory  note,  and  especiallj 
where  it  is  not  alleged  bow  much  of  thedamagea 
has  be«a  sustained  by  himself  personally  aod 
how  much  by  the  company.  Tin  Qitetec  Bank 
y.  Cook,  13  L.  C.  J.  263,  S.  C.  1869 1 1 188  C.  C. 


aM 
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COMPENSATION. 


sts 


n.  Of  ^&Un■MST  AlXOVAXCK 

-  I 

4l6.  D^bts  due  \o  ibe  tMUior's  estate  by 
as  alinentarj  beneficiary  caDBoi  be  set  ap  in 
compeiieaUoD  <rf  the  alimeDtanr  allowance. 
MtLiTit^a.  V.  Mmry  16  L-  C  J.  309, 0-B.  1871, 
A18L.  C.  J.  n,  P.  C.  1874;  1190  C.  C. 

m.  Of  Amou«t  Pjlid  m  Beror. 

420.  Therifhi  tooompeneateaoamonDtpald 
in  error  or  witDont  legal  caoeearisee  the  moment 
the  payment  is  made,  and  not  merely  firoro  the 
date  of  the  action  en  ripitiUon  for  auch  amount* 
BruneUe  ti  vir.  v.  Buckiev  k  Bucklofy  19 
L.  C.  J.  98i  S.  C.  B.  1874  ;  1047, 1048  A  1190 
C.C. 

IV.  Of  Bawk  Claim. 

421 .  In  an  action  by  the  tra6tee«  of  a  savings 
bank  which  had  become  insolvent,  on  an  obliga- 
tion for  a  loan  by  the  bank,  the  defendant 
plMded  compeneation  by  an  amount  transferred 
to  him  by  a  depositor  with  the  bank— J7s2d,  that 
as  the  amount  of  deposits  could  only  be  paid 
out  of  the  deposit  fund  and  the  interest  accrued 
thereon,  and  as  the  deposit  fund  in  this  case  was 
not  sufficient  to  meet  the  deposits  which  had 
been  made,  that  the  plea  of  conipensation  would 
not  lie.  Morris  ei  al  ▼•  MeUinn,  1  L.  C.  R. 
110,8.  C.  1848. 

V.  Ot  Debt  dtje  by  Corporatiok. 

422.  A  shareholder  of  an  insolvent  corpora- 
tion capnot  offer  a  debt  due  to  him  by  the  cor- 

f  oration,  whatever  may  be  the  character  of  the 
ebt,  in  compensation  of  a  claim  against  him  by 
the  creditor  of  the  company.  Ryland  v.  Routh 
etal.,  I  L.  C.  L.  J.  114,  8.  C.  K  1866 ;  C.  8.  C, 
cap.  66,  sec.  80. 

42.3.  And  AcW,  in  a  similar  case,  confinning 
the  decision  of  the  Court  of  Appeals  but  revers- 
ing that  of  the  Superior  Court,  that  compensa- 
tion does  not  Uke  place  »isno  iure  between  the 
debt  due  by  a  shareholder  in  the  Montreal  and 
Bytown  Railway  Company  to  a  judgment  credi- 
tor of  the  Company,  and  the  debt  due  by  the 
company  to  the  shareholder  for  arrears  of  salary 
as  president  of  the  company,  where  the  first- 
mentioned  debt  is  for  stock  not  paid  up,  and 
where  no  calls  have  been  made  by  the  company 
on  fluch  unpaid  stock.  Ryland  A  DtlUli^  12 
L.  C.  J.  29,  Q.  B.  k  14  L.  C.  J.  12,  P.  C.  1869. 

VI.  Of  Debt  Due  by  Partnership. 

424.  The  defendant  bought  wood  from  one 
of  the  partners  in  a  firm  in  ignorance  of  the  exis- 
tence of  a  partnership.  The  partner  owed  him 
money,  but  the  wood  was  the  property  of  the 
partnership — Held,  confirming  decision  of  court 
oelow,  that  the  defendant  could  not  set  up  the 
amount  of  his  purchase  against  the  debt  due  ^im 
by  the  partner  from  whom  he  bought,  although 
the  latter  managed  the  affairs  of  the  partnership. 
Rolland  v.  St  Denis  tt  al,  2  L.  C.  L.  J.  110, 
Q.  B.  1866  ;  &  art.  444  infra. 


VII.  Op  Pilot's  Claim. 

425.  Damagie  occasioned  to.  the  ship  by  ft» 
misconduct  of  the  pilot  nu^  he  set  npagainet  his 
claim  for  pilotage,  and  in  su^h  action  the  maetor 
may  be  admitted  as  a  witnera.  !%€  Sepkimim^ 
re.,  S.  V*  A.  C*  96,  V.  A.  C  1836. 

VnL  OfthrReprisbsopths  Wifb. 

426.  At  the  execution  of  a  judgment  of  sepa^ 
ration  d$  biens,  the  reprises  of  the  wife  mav  be 
compensated  by  the  amount  due  to  the  huRband 
for  oebts  which  he  has  paid  on  account  of  fain 
wife.  Leduc  v.  Foster,  7  L.  C.  J.  275,  S.C.  1863 ; 
1188  A  1312  C.C. 

IX.  Plea  op. 

427.  Where,  compensation  can  be  urged  it 
should  be  pleaded  by  peremptory  exception 
Brunei  v.  Lee,  3  Rev.  de  L6g.  197,  K.  B,  1812. 

428.  Where  compensation  is  pleaded  the 
amount  may  be  specially  invoked,  and  the  con- 
clusions of  a  plea  to  that  effect  must  be  speciair 
and  ank  that  the  compensation  be  declared  to 
have  taken  place.  Ougy  v.  Duehesnay,  1  L. 
C.  R.478,  Q.  B.  1851. 

429.  A  plea  of  perpetual  exception,  by  which 
it  isallmd  that  tnesum  claimed  by  the  plaintiff 
is  set  oft  by  a  sum  claimed  by  the  defendant  for 
damages  suffered  by  him  in  consequence  of  the 
neglect  and  carelessness  of  the  plaintiff  in  the 
domg  of  certain  work  and  labor,  and  for  the 
value  of  which  he  claims  by  his  action » 
is  a  good  plea  and  well  founded  if  proved 
and  it  is  not  necessary  in  such  case  that  the, 
damages  be  claimed  by  an  incidental  cro^s 
demand.  Beaulieu  v.  Lee,  6  L.  C.  R.  33,  S.  C. 
1856. 

430.  Where  the  defendant  claimed  extinc- 
tion of  the  plaintiff's  demand  by  reason  of  a 
large  amount  due  from  plaintiff  to  him,  but 
omitted  to  pray  that  plaintiff's  claiih  should 
be  declared  compensate  by  his — Held,  on  de- 
murrer, that  the  plea  wa8  bad  and  must  be 
dismissed  with  power  to  the  defendant  to  plead 
again.  Beaudry  v.  Vinei,  7  L.  C.  J .  44,  S.  C. 
1862. 

X.  Wheiv  Arises. 


431.  Damages  for  the  non-performance  of  a 
special  agreement  for  the  transportation  of  goods, 
where  a  part  has  been  transported,  delivered 
and  accepted,  cannot  be  pleaded  against  a  quan- 
tum meruit  for  freight  earned  for  such' part  so 
delivered  and  accepted,  the  proper  course  being 
by  a  cross-demand  or  a  separate  actk>n  for 
damages.  Guay  v.  Hunter,  P.  K.  36,  £.  B.  1810 ; 
1188  C.  C,  &  art.  429  supra- 

432.  The  amount  of  a  note  not  payable  to 
order,  but  transferred  by  notarial  act  at  a  time 
when  a  much  larger  sum  was  due  and  owiog  by 
the  payee  to  the  maker,  will  not  support  an 
action,  both  claims  at  the  time  of  the  tiaosl^r 
being  compensated  pro  <an/o.  Gibsoner*  Lee,, 
1  Rev.  de  Leg.  347,  K.  B.  1814;  1188  C;C. 

433.  A  debt  due  by  an  auctioneer  to  a  pdt- 
chaper  at  auction,  who  knows  that  ^ha-idltf  is 
an  agent  for  another  and  not  the  jmM^al» 
cannot  l>e  set  up    by    way   of  compmaCKMi 
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a^MBBt  the  price  of  the  floods  so  !)bii^i*  Bat 
Y.  Iffllm  k  Bilanger,  2  Re?,  de  ]>g/16,  K«  B. 
1«IS. 

134.  One  lodgment  nay  be  eet  op  against 
inothety  Or  c^  oppo^tion  q/Sn  (TafiRvZ^,  for 
ptvmeDt  pro  tanto.  Frotie  v.  E9$(m,  3  Rev.  de 
Leg.  475,  K.  B.  1821. 

&5.  In  an  action  on  a  promissoiy  note — Held^ 
reversiog  the  judgment  of  the  conrt  below,  that 
the  maker  could  set  up  another  note  made  by 
the  payee  and  bearer  more  than  five  years 
previcnS)  but  endorsed  to  the  maker  of  the  first 
D6te,  before  the  time  acquired  for  prescription. 
Ha^a  Sc  David,  3  L.  G.  R.  112,  Q.  B. 

436.  And  hM,  that  in  such  case  compensa- 
tion takes  place  without  any  notice  of  the  en- 
dorsement and  transfer  of  the  note  set  up  in 
compensation  beine  required,  and  that  the  date 
appearing  on  sucn  endorsement  is  sufficient 
evidence  m  the  absence  of  contradictory  proof. 

437.  In  an  action  upon  a  notarial  obligation 
—Held,  that  the  defendant  could  not  be  allowed 
to  aet  up  unliquidated  damages  by  way  of  com- 
peoiation.  Onapdelaine  v.  Morisan,  6  L.  G.  R. 
491,  S.  C.  1866  ;  1188  G.  G. 

438.  A  debt  need  not  be  absolutely  claire  ti 
liffwde  to  be  set  up  in  compensation  against  a 
debtcert^n,  provided  it  be  easily  proved,  and 
consequently  an  account  for  goods  Bold  and 
d^liTered  may  be  opposed  to  a  debt  due  under 
&  notarial  instrument.  Hall  ft  Beaudei,  6 
L  C.  R.  75,  Q.  B, 

439.  An  action  by  the  party  indicated  in  a 
deed  of  eale  as  the  person  to  whom  the  money 

.  is  to  be  paid  will  be  dismissed  upon  plea  of 
oompeosation  by  the  defendant  as  the  holder  of 
Qotes  previously  made  by  the  plaintiff,  under 
the  indication  of  payment  not  having  been 
accepted  by  the  plaintiff  and  that  the  registra- 
tion of  the  deed  by  the  plaintiff  does  not  affect 
the  defendant's  right  in  such  cases.  Seavtr  et 
aL  V.  Aye,  8  L.  G.  R.  221,  S.  G.  1857. 

440.  In  an  action  by  a  contractor  fbr  the 
balance  of  the  price  of  a  quantity  of  building- 
^ooe  which  he  had  furniBhed,  and  for  which  the 
defendant  had  contracted  with  him,  the  defend- 
ant set  up  in  compensation  damages  arising  from 
the  defective  manner  in  which  the  stone  bad 
^^n  laid,  and  for  which  he  alleged  the  plaintiffs 
were  re8poDsible,  having  sub- let  that  portion  of 
the  work  to  another  contractor.  The  plea  was 
held  to  be  anfounded  in  law,  and  the  action 
maintained  with  costs.  Saucisse  ti  al  v.  Hatt, 
1  L.  C.  J.  IM,  8.  G.  1857 ;  1188  G.  G. 

^1-  Where  to  a  claim  founded  on  authentic 
•iocaments  the  defendant  set  up  a  claim  for 
^pods  sold  and  delivered^^eld,  m  the  Superior 
Conn,  that  compensation  does  not  arise,  but 
reversal  in  app»l  on  the  ground  that  the 
default  of  the  plaintiff  against  whom  the  com- 
l^eosaticm  was  set  up  to  answer  the  articula- 
tion of  Acts  of  the  defendant  had  the  effect  of 
^Q  sdmfcrioa  of  fh^  facts  alleged,  so  as  to  make 
(be  claim  in  compensation  eUiire  et  liquide,  and 
to  fzi  ogiiih  the  adverse  claim.  Archambault 
\Are4mMitAiHai,  10  h.C.  R.  422,  Q.  B.,  &  S.  G. 

442*  WhcM  to  ma  aeUon  on  a  promissory  note 
^Mi  drfbriMjIeadal  that,  at  the  time  the  note 
^'^caoe  4m^  Um  tMntilft  had  in  their  posession 
ft'Ods  Wwiiitf  10  Hant  defendant* of- the  value 


of  the  note^  %nd  that  the  debt  Was  tberefbre- 
compensated,  the  pt^  was  held  to  be  b^^  iAm* 
much  as  the  value  of  gbodn  or  merchaA(i|^ 
cannot  be  pleaded  in  compen5«ation  off  a  d^maUfd 
for  a  sum*  of  money.  Ityain  et  cU,  v.  Hvni  et  kt 
10  L.  G.  R.  474,  8.  G.  i860. 

443.  In  an  action  by  the  licir  of  a  deceased, 
insolvent  debtor  to  recover  a  d^bt  contractsd 
with  his  executors — Held,  that  a  debt  due  i^- 
the  deceased  to  the  defendant  could  be  pleads 
in  compensation.    Moss  ef  al.  v.  3rown  et  ai 
&  Hardy,  12  L.  C.  R.  202,  S.  C.  1861. 

444.  A  debt  due  by  one  of  the  members  of  a. 
partnership  individually  cannot  be   si>t    up   in 
compensation  of  an  amount  due  to  the  partner- 
ship itself.    Howard  v.  Sleicart,  6  L.  C.  J.  256 
8.  C.  1862  ;  1188  G.  G.,art.  4^4  supra,  "" 

445.  In  an  action  in  rescission  of  a  deed  of  sale- 
— Held,  that  the  rents,  issues  and  profits  of  ths- 
property  from  the  date  of  sale  would  be  declared' 
to  have  been  compensated,  and  would  be  set  OIT* 
against  any  sums  paid  to  the  plaintiff  or  on  his 
behalf  by  his  immediate  vendee.  Poirier  y 
r<MS<^,  13  L.  G.  R.  469,  8.  G.  1863. 

446.  And  where  the  plaintiff  brought  actibn 
against  the  defendant  for  maliciously  and  un- 
lawfully issuing  out  a  writ  of  capias,  and  against 
the  prothonotary  for  issuing  the  same  without 
the  affidavit  required  by  law,  and  the  first  de- 
fendant endeavored  to  set  up,  in  compensatioh^ 
of  so  much   of  the  amount   which    .:.\^\\,  be 
awarder!  the  plaintiff  as  damages,   his  claim, 
against  the  plaintiff  fbr  rentr—Held,  maintain 
ing  the  demurrer  of  the  plaintiff,  that  such  com- 
pensation   could   not   be    pleaded    against     t^ 
demand  for  damages  which  was  not  claire  et 
liquide  at  the  time  of  filing  the  plea.    Jordesont 
V.  McAdam  eial,  13  L.  G.  R.  229,  S.  C.  1863, 

447.  In  an  action  for  the  amount  of  a  promis- 
sory note,  where  the  defence  set  up  was  that  of 
compensation  of  a  certain  amount  due  the 
appellant  as  his  costs  in  an  action  formerly 
pending  between  them,  and  it  was  urged  that  the 
same  claim  had  been  pleaded  in  compensatiOi^ 
in  three  different  cases  bef  .re-J5re/rf,  confirm- 
ing the  decision  of  the  court  bc'iow,  that  the 
amount  of  a  debt  already  offered  in  cofnpcnsa. 
tion  in  a  cause,  where  such  compensation  had 
already  been  pleaded  could  not  be  so  offered  ia 
another  cause  even  though  the  first  Cause  be 
still  pending  before  the  court.     Guav  &  Brown 

16  L.  G.  R.  302,  Q.  B.  1866.  ^     ^rown,. 

448.  Held,  that  an  account  for  board,  where 
the  debt  is  easily  proved,  is  a  debt  claire  et 
liguide,  and  such  as  may  be  offered  in  compen- 
sation of  a  debt  under  an  obi igat  ion .  Desiardin.9 
v.  Tass^,  2  L.  G.  L.  J.  89,  8.  G.  R.  1866. 

449.  Where  to  an  action  by  a  shipwright  for 
repairs  done  to  a  barge,  the  defendant  pleaded 
in  compensation  a  claim  for  damages  for  the 
unnecessary  detention  of  the  barge  in  the  dock 
after  the  repairs  were  finished,  by  which  he 
suffered  ]oB6—Held,  that  such  damages,  beine 
proved,  could  be  set  up  in  compensation  of  the 
amount  due  for  repairs.     Tate  et  aL  v.  Quian 

17  L.  G.  R.  499, G.  t.  1867;  1188  C. C.  ^' 
460.  Gompensation  only  takes  place  between 

debts  equally  claire  et  liquide,  so  that  where  the 
defendant  endeavors  to  set  up  against  a  proinis 
sory  note  an  alleged  claim  for  his  share  of  a 
harvest  which   the  plaintiff  had   neglected   tn 
render  him  «n  account,  of— JJeW,  that  sa'dt  a 


t255     CONFIRWLATION  OP  TITLE. 


CONPIflMATION  OF  TITLE,        256 


claim  did  not  give  rtiie  to  compensation.  Fer- 
rauli  V.  Herdman,  3  L.  R.  440  A  2  R.  C.  106, 
S.C.R.1871;  1188  C.C. 

461.  A  debt  alleged  to  be  due  bv  plaintiff  as 
payt  of  a  sum  of  money  borrowed  by  bim  froni 
a  third  party,  but  of  which  there  is  no  proof 
in  writing,  and  transfer  of  which  to  defendant 
ha8  been  signified  to  plaintiff  after  the  institu- 
tion of  the  action,  cannot  be  set  up  in  compen- 
sation against  an  action  on  a  promissory  note. 
PoT-sims  V.  Qrahamy  16  L.  C.  J.  41,  S.  C.  1871 ; 
1188  &  1671  C.  C. 

462.  Damages  given  for  an  illegal  and    un 
warranted  attachment  by  saisie  arrSi  may  be 
compensated  by  the  debt  due  for  which  such 
attachment  issued.    Belleisle  v.  Lyman  et  al, 
15  L,  C.  J.  306,  S.  C.  R.  1871 ;  1188  C.  C. 

453.  It  is  not  necessary  that  claims  set  up  in 
<x>mpensation  be  certain  and  liquidt,  provided 
4,he?  may  easily  become  so.  Boss  et  a*,  v.  Ben- 
net,  5  R.  L.  229,  S.  C.  1873;  1188  C.  C. 

464.  A  merchant  who  receives  a  consignment 

of  goods  has  a  right  to  apply  the  proceeds  of 

sucn  goods  in  compensation  of  a  debt  due  him 

by  the  consignor.    Siabb  et  ed.  v.  Lard  ei  al., 

-5  R.  L.  181,  S.  C.  1873 ;  1723  &  1740  C.  C. 


COMPOSITION  -  See  INSOLVENCY, 
OBLIGATIONS,  &c. 


COWLPROMISE—  See  PROCEDURE, 
Transaction. 


CONCESSION. 

I.  C  Land  by  Seigniors,  «6e  SEIGNIORIAL 
DUES. 

CONDITION   PRECEDENT—  See 

SALE. 

I.  In  Policy  or  Inslraxce,  »e«  INSURANCE. 


CONDUCTOR. 
I.  Up  Railway  Train,  see  RAILWAYS. 


CONFESSION. 

I.  Of  Judgment,  *«f  JUDGMENT, 
n.  Of  Prisoner,  see  EVIDENCE. 


CONFIRMATION  OF  TITLE. 

I.  Dkposit  for,  465. 

II.  Effvot  of,  466. 

m.  Opposition  to,  467,  468. 
'IT.  Proobdurb  in,  469-461. 
y.  RisBta  of  Creditors,  462-467. 


I.  Deposit  for. 

456.  Where  a  purchaser  brought  demand,  in 
ratification  of  title  and  deposited  the  amount  of 
the  purchase  money  in  courts  and  filed  motion 
for  act  of  such  deposit,  describing  it  as  XlOO 
with  interest,  but  deposited  only  the  £\tiO,  and 
motion  was  made  to  have  the  deposit  mide 
irregular,  on  the  ground  that  the  interest  was 
not  actually  deposited — Held,  that  as  tiie 
interest  was  no  part  of  the  purchase  money 
that  the  actual  deposit  of  the  amount  of  the 
interest  was  uunecessary.  Hart  exp,,  3  L.  C.  J. 
40,  8.  C.  1862  ;  963  C.  C.  P.,  Q.  35  Vic.  cap.  6, 
sec.  20. 

II.  Effect  of. 

456.  The  only  effect  of  a  judgment  of  con- 
firmation of  title  is  to  do  away  with  naortng^ 
without  in  any  manner  purify mg  the  title  deed, 
which  retains  notwithstandmg  all  its  imper- 
fections. Glacfcmeyer  v.  The  Mayor,  4bc ,  of 
Quebec  &  Lagneux,  11  L.  C.  K.  18,  S.  C. 
1860. 

III.  Opposition  to. 

457.  Held,  confirming  decision  of  court  be- 
low, that  in  demand  of  ratification  of  title  actioo 
eti  garantie  will  lie  to  remove  oppositions, 
unless  an  express  stipulation  to  the  contrary 
is  inserted  in  the  deed  of  sale.  Douglass  v. 
Dunnina,  8  L.  C.  R.  501,  Q.  B.  1358. 

458.  A  petitioner  for  judgment  of  confirma- 
tion of  title  bound  himself  by  his  deed  of 
acquisition  to  pay  a  sum  of  money  to  a  baiUeur 
defends,  who  filed  opposition  for  the  amount— 
Held,  tliat  the  opposition  would  be  admitted 
but  without  costs.  Lenoir  exp.  ^  Lamothe  et 
al.,  10  L.  C.  K.  451  &  3  L.  C.  J.  JJi,  S.  C. 
1859 ;  2016  C.  C. 

IV.  Procedure  for. 

469.  The  procedure  for  confirmation  accord- 
ing to  9  Geo.  IV.  cap.  20  is  not  altogether 
analagous  to  that  followed  in  France  under  the 
act  of  1771,  inasmuch  as  the  object  of  the 
statute  is  only  to  esUblish  the  hypothecs  upon 
the  property  and  at  the  same  tune  preserve 
them,  while  that  of  the  edict  is  to  pur]^  the 
property  of  such  hypothecs,  and  is  equivalent  to 
an  adjudication  to  that  effect,  and  under  our 
Rystem  the  creditors  have  not  an  absolute  right 
to  demand  a  deposit  of  the  price,  or,  in  default  of 
doing  so,  be  subject  to  contrainte  par  corps. 
Douglass  k  Dupr6,  2  Rev.  de  L6g.  229,  Q.  B. 
1844 ;  950  ei  seq.  C.  G.  P. 

460.  On  a  contestation  of  a  demand  in  con 
firmation  of  title — Held,  that  where  the  vendor 
covenants  that  the  purchaser  is  to  obtain  a 
confirmation  of  title  before  making  payment,  he 
becomes,  by  reason  of  such  covenant,  a  partv 
to  the  proceeding  for  ratification  of  title,  a&«l 
consequently  the  purchaser  is  not  boaod  u> 
call  in  the  vendor  en  garantie  to  give  him  an 
opportunity  of  contesting  .claims    filed    in  the 

Sroceeding.    Rtuton  v.  Hlanehturdt  5  L»  C,  R. 
90, 8.  C.  1865 ;   960  et  teg.  C.  C.  P. 

461.  And  ^l<f,  also,  that  an  omisBioaof  «ome 
I  of  the  proceedings  required  by  9  Qeo.  IT.  capi 
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20,  to  be  adroitted  to  overbid  apon  the  price  of 
sale,  does  lut  eutail  a  nullity  of  the  proceed- 
ing.   It). 

V.  Rights  of  Creditors. 

462.  Creditors  who  have  tendered  an  over- 
bid on  a  proceeding  in  confirmation  need  not 
aocoinpauy  9ach  tender  with  a  deposit.  BusUm 
exp.  &  The  Qu^c  Building  Society,  3  L.  C.  R. 
297.  S.  C.  1853. 

■WJS.  Nor  is  it  necessary  that  they  should  give 
Lotice  of  putting  in  security.     lb.  " 

4C4.  Nor  need  the  sureties  tor  such  creditor 
joetify  that  they  are  proprietors  of  immoveable 
property,  or  their  bond  contain  a  description  of 
immoveable  property  specially  hypothecated, 
lb. 

465.  But  the  creditor  will  not  be  declared  the 
purcUairer  until  he  has  required  the  original 
purchaser  to  declare  whether  he  will  retain  the 
property  at  the  price  ofiered  and  paid  the  pur- 
chase inoney.     lb. 

466.  Kor  will  the  original  purchaser  be  al- ' 
lowed  to  retain  the  property  unless  he  pays  the 
whole  of  the  purchase  money,  and  in  default 
of  his  so  doing  the  creditor  who  has  overbid 
him  will  be  aflowed  to  deposit  the  purchase 
TQoney  and  become  the  purcnaser.    lb. 

467.  On  a  demand  for  ratification  of  title  in 
virtue  of  a  deed  of  sale  of  several  lots  of  land 
eTected  with  different  charges  and  mort^a^es 
but  sold  for  one  price — Held,  reversing  decision 
of  court  below,  that  the  hypothecary  creditors 
could  not  be  foreclosed  from  bidding  until  the 
price  of  such  lot  had  been  determmed  by  a 
▼entilatioD,  and  that  the  petitioner  could  not 
obtain  the  confirmation  of  his  title  until  such 
Tentilatioo  had  taken  place,  which  must  be 
honx>l<^ted  by  the  court  before  the  money 
deposited  could  be  distributed.  Dewitt  A  Bur- 
roughs, 5  L.  C.  R.  70,  Q.  B. 


CONSIGNEE— &«  AFFREIGHT- 
MENT, 

I.  Power    of,   to    sub   under    Insuranci 
Policy,  see  INSURANCE,  Aoenct  in. 


CONSIGNOE— &«  AFFREIGHT- 

MENT. 

I.    Action  by,  sec  ATTACHMENT  in  Keven- 

DICATION. 

II.  LUBILITY  OF,FOR  FREIGHT,  Set  FREIGHT. 


CONFISCATED  PROPERTY/ 
L  Ll&bility  OF  Crowx  FOB,  see  CROWN. 


CONFUSION— Sw  OBLIGATIONS. 


COlfGB   DEFAUT— S«8   PROCE- 
DURE. 


CONJUNCTIVE  AND  DISJUNC- 
TIVE—flfee  CAPIAS,  Affidavit, 
CONVICTION  Bad. 


CONQUEST. 

I.  Effbot  OF,  ON  Seigniorial  Rights,   see 
CHURCH  PEWS. 


CONSIDERATION. 

I.  Fo»  BiLLB  AXD  Notes,  see  BILLS,  &c. 
n.  Poft  CORTBACTS,  sce  CONTRACl^. 
ni.  Wan  Mmbmart,  set  PROMISES. 


CONSORTS— 5ec  MARRIAGE 

I.  Absence  OF,  4G8,4C9. 

II.  Action  Aoaik»t,  470-473. 

III.  Action  BY,  474-477. 

IV.  AoENOY  OF  Husband,  478. 

V.  Examination  of,  479-484. 

VI.  ESxPBNSEfi  of  Wife,  486. 

VII.  Impotbncy  of,  486,  487. 
Vin.  Lease  Between,  488. 

IX.  Judgments  Against,  489. 

X.  Liability  of,  490-497. 

XI.  Prbsoription  Between,  498. 

XII.  Service  of,  499-501. 

I.  Absence  of. 

468.  Action  was  brought  to  have  a  marriage 
declared  null  seveDteeo  years  after  its  celebrav 
tion,  on  the  ground  of  the  impoiencj  of  the 
hosband,  and  it  was  proved  that  the  parties 
had  lived  separately  ever  since,  and  the  hu^^band 
during  that  time  had  been  absent  in  the  United 
States,  where  he  had  established  his  domicile — 
Heidr  that  his  absence,  he  being  a  necessary 
witness  in  the  case,  was  an  excuse  for  not 
having  brought  the  action  before.  Langemn  v. 
BareiU,  4  R.  L.  160,  8.  C.  1872 ;  117  C.  C. 

469.  But  in  the  following  month  the  contrary 
of  this  appears  to  have  been  held,  but  in  a  case 
wheFB  it  was  not  establiBhed  that  the  absent 
consort  was  an  indispensable  witness.  Bum 
ei  al.  V.  Fontaine,  4  R.  L.  163,  S.  C.  1872. 

II.  Action  Against. 

470.  An  action  against  a  husband  and  wife 
merely  setting  up  a  debt  due  by  the  wife  pre- 
vious to  her  marriage,  and  the  fikct  of  the  mar- 
riage itself,  will  be  dismissed  on  demurrer  by 
the  wife,  to  the  effect  that  she  has  been  sued  as 
common  as  to  property,  when,  in  faot,  she  was 
separate  as  to  property  from  her  husband  by 
marriage  contract  produced-  Oagniery.  Oremer 
ei  al.,  6  L.  C.  R.  485,  S.  C.  1855. 

471.  And  where  the  female  defendant  was  de- 
scribed in  the  writ  and  declaration  as  beinz 
separate  as  to  property  from  her  husband,  and 
she  pleaded  that  she  was  not  so  separated,  and 
the  plaintiff  moved  that  this  portion  of  the  plea 
should  be  struck  out,  on  the  ground  that  it 
should  [have  been  pleaded  by  exception  to  the 
form — Held,  to  have  been  proper Iv  pleaded,  and 
motion  dismissed.  Wheeler  ei  al.  v.  Burkill  ti 
a^,  4L.  C.J.  309,  8.  C.  1860. 
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472.  I£eldyA\BOi  ttiat  in  such  action  the  plain- 
tiff was  bound  to  prove  the  allegation  of  eepara* 
fion  of  property,  either  by  production  of  a  mar- 
ria^  contractor  by  judicial  sentence.    lU. 

473.  Where  a  wife,  separate  as  to  property, 
and  alle;;ed  to  have  been  carryiitg  on  business 
as  *<  A  A  Co.,"  was  sued,  and  her  hu<«band  put 
into  the  case  merely  for  the  purpose  of  author! 
xation  only — Held,  that  an  allegation  in  the  de- 
claration that  the  defendants,  under  the  oaiue 
of  "  A  &  Co  ,*'  made  their  certain  promijaHory 
note,  was  sufficient,  and  Ad^fense  en  cbniit  on  the 
ground  that  no  debt  against  the  wife  was  ^et  up 
in  the  declaration  would  be  dismissed  with  costM. 
Adams  T.  Fleming  et  vir.,  13  L.  0.  H.  78,  8.  C 
1862. 

III.  Action  by. 

474.  A  femme  couvertey  thon^sh  she  lie  a  mor- 
€hande  publique,  cannot  sue  aJone.  Her  hun- 
baod  muHt  beaco-plaintitl  with  her.  or«ho  mii-t 
be  ».A4>fO»*«ly  authorized  to  sue.  Yonng  v.  Fer- 
han,  2  Rev.  de  I.eg.  347,  &  3  Rev.  de  Jy.-g.  30."), 
K.B.  iJ'.lti;  ivt;  C.  0. 

475.  In  an  action  in  which  the  hu^tband  is 
oined  merely  for  the  purpose  of  authorizing  hi$« 

wife,  judgment  ean  only  be  demanded  in  favor 
of  the  wife.  Leford  et  vir.  v.  Desmarais  et  al., 
\\  L.C.J.  122,8.  C.R.  1848. 

476.  In  an  action  by  a  wife  separate  a;*  to 
property  by  marriage  contract,  such  contract 
must  be  alleged  in  the  declaration.  Walkfr  v. 
The  Mayor,  etc*,  of  the  Town  ofSord,  5  R.  L. 
«6,  Q.  B.  1866. 

477.  A  husband  and  wife  who  sue  for  dam- 


agent  to  thdt  eflfect,  the  hasbaod  may  be  exam- 
ined as  a  witness  against  his  wile.*  Ir^and 
V.  Maume  A  Duchesnay  et  vir.^  10  L.  C  J.  28, 
S.  C.  1864;  252  C.  C.  P.  &  1231,  eec  5,  C.  C. 

481.  But  a  husband  who  is  brought  into  a 
case  merely  lor  the  purpose  of  aatborizing  his 
wife  is  not  a  party  in  tne  case,  so  as  to  be  ex- 
amined under  251  C.  C  P.  lb.>  II  L.  C.  J. 
51,  Q.  B.  1867. 

482.  And  heid,  later,  that  Q.  35  Vic.  cap.  6, 
sec.  9,  does  not  mean  that  a  party  may  examine 
his  own  wife  as  a  witness  when  she  has  had  the 
administration  of  his  property,  but  that  he  may 
examine  the  wife  of  the  adverse  party  in  such 
case.  Foisy  v.  Lefebvre,  4  ELL.  564,  S.  C.  1872 ; 
1231,  sec.  5,  C.  C. 

483.  The  husband  may  be  examined  in  a  case 
where  the  wife  is  plaintiff,  when  she  declares  id 
her  depoeitioa  that  it  is  he  who  maoam  her 
property.  Johnson  v.  Martin,  5  R.  L.  33S,  8.  G. 
1872  ;  1231,  sec.  5,  C.  C.  &  252  C.  C.  P. 

484.  Where  an  application  was  made  by  a 
wife  separate  as  to  property  to  be  allowed  to  ex- 
amine her  husband  under  Q.  35  Vic.  cap.  6,  sec 
9,  regarding  certain  acts  of  administration  of 
property  by  the  husband — Held^  that  the  right 
conferred  by  raid  Act  was  only  in  the  interests 
of  the  adverse  party.  Brush  A  Stephens  et  vir- 
&  Stephens  et  vir.,  17  L.  C.  J.  140,  S.  C.  1873; 
1231,8ec.5,  C.  C. 

VI.  ExPEKSES  OF  Wife. 

485.  Action  was  brought  for  X96  10a  8d., 
goods  sold  and  delirerea  to  defendant's  wife, 
and  the  plea  was  want  of  authoriEation, and  that 


first  prove  their  marriajie.  MvNah  et  ux.  v. 
Jirm%tS(m,ry  R.  L.  529,  S.  C.  187.*$. 

IV.    A«LN*('V  OF    IIrSBANI>  F(»K  Wu'E. 

•  -iTS.  I'rdfr  a  jml^nioiit  jj^mIps!  tlit  liu-^juul, 
fn<'/n(*yN'l»et<>iij;iir{:  Iti,  or  alU';:»*il  m  her  nilorven- 
t  on  to  U'ioM:^  t«>  the  wit'r,  wvre  K'izcd  jti  iIh* 
handf  ot  the  corjH^nition,  und  the  ^|ue^!ion  ot  the 


Ages  for  defamation  of  character  of  wife  must    the  gotids  were  for  luxuries  and  extravagance 


On  proof  brought,  amount  reduced  to  X21  lU. 
od.  Gibson  V.  Heney,  3  R.  L.  460,  1830;  175, 
1280,  sec.  5,  A  1290  C.C. 

Vir.  Impotency  of. 

48G.  Where  in  an  action  (o  annul  a  marriage 
un  the  ground  of  impotency,  the  proof  otherwisie 
iH  insuHicient,  tiie    con^H)rt  againct  whom   the 


cunlract  under  winch  the  IJlOu♦'y^<  were  esriie«l  !  action  i.«  brought  may  be  compelled  to  submit 
aroHe — //«/</,  that  ihe  hn^ltand,  under  a  general  |  to  a  surgical  examination,  and,  in  default  of 
f>ower  oJ  attorney  from  the  wilo,  f-eparate  as  to  i  so  doing,  the  gwuuds  of  action  may  be  taken 
property,  wan  huppOf-ed  to  act  in  t lie  name  of  his  I  ^ra  conJeHsis,  and  judgn»eot  rendered   ifcooorti* 


wife,  inai^much  aw  it  waR  e^^tahlinhed   that,  by 
reanon  of  hi*?  insolvency,  he  could  ni>t  contract 


inglv-     Dorion  A  Laurent,   17  L.    C.J.  324,  Q. 

B. 1843. 


m  h\r*  own    name,  and    that  work  undertaken       487.  Impotency   existing  at   the  time  of  the 
wa<i  made  in  theestahlishinent  kept  in  tlie  name  !  marriage  may  be  set  up  seventeen  years  subse 
oi  lii(«  wile.     Giltner  et  vir,  &   (Jorrky  12  L.  C  ,  qiientlv  to    the    celebra 
R.  454,  Q.  B. 1862.  i  i  . 

V.  Examination  ok. 

479.  The  wife  of  an  insolvent  cannot  be  ex- 
am ine<i  concerning  the  estate  of  her  husband, 
notwithstanding  Insolvent  Act  1864,  sec.  10, 
^vhich  authorizes  the  examination  upon  oath  of 
any  person  respecting  the  estate  of  the  insol- 
vent.* Feron  in  re  A  Whyte  A  Whytfy  10  L. 
C.  J.  Ill,  &  1  L.  C.  L.  J.  99,  S.  C.  1865. 

480.  Where  a  wife  separate  as  to  property 
Irom  her  husband  carries  on  trade  and  com- 
merce through  her  husband,  authorized  as  her 


*  Orerruled  by  Ins.  Act,  1875,  wc.  26.— Ed. 


celebration  of  the  marriage. 
where  such  marriage  was  celebrated  prior  to 
the  promulf^ation  of  the  civil  code,  ana  where 
the  parties  have  lived  separately  ever  eioce. 
Lan^emn  v.  Barettey  4  R.  L.  160,  b-  G.  1872  ;  1 17 

VIII.  Lease  between. 

488.  A  lease  from  husband  to  wife  ma»ie  in 
good  faith  in  payment  of  les  reprises  mairim^f 
males,  due  to  the  wife  in  virtue  of  a  Judgment  ot 
separation  of  property,  is  valid  and  Imil.  Le- 
gault  et  mr.  v.  Bourque,  15  L.  C.  J.  72,  Q.  B. 
1871. 


•  Overruled  in  appeal,  and  re-estabUsbed  br  Q.46|Vic. 
cap.  6,  sec.  9.->£o. 


IX.  JtTDOHBMTi    A.aAIBaT. 

t89.  A  jndEmeQtobCainpd  ^ftinat  a.  mftrrini 
vomin  oommon  ax  to  property,  whose  haaJwiiJ 
hu  been  mkde  ■  pkrtj  to  the  eiiit,  ma;  be 
made  esecniorj  ag^aa't  the  hiuband,  or  such 
judgment  msj  be  tavoked  u  an  kuLhentic 
«kDOwle>lgnieDt  of  the  debt  vhere  the  aolion 
coDHiDBconclHwions  lo  the  effect  that  tha  has- 
l«iid,  as  nutter  ot  the  ccmiuunilj,  be  con- 
lienined  personBllj  to  the  psyueni  oT  sucb 
debt.  Bertkdot  r.  Tvrcot,  6  £.  C.  H.  152,  Q.  B. 


X.  LiuiLnr  or, 

430.  A  husband  and  wife  neparkte  as  to  pro- 
perty ire  jointly  and  severally  liable  on  a  pro- 
inismry  note  signed  b;  them  in  the  course  of  > 
bosiaese  in  which  thej  were  ioinll;  engaged 
Cirouard  r.  LaehapelU,  T  L,  C.  J.  2B9,  S.  G 
1863. 

431.  Id  an  action  in  assjmpBit  for  goods  sold 
and  delivered — Beld,  that  the  hueband  in  cu\u 
maoil;  with  his  wife  is  not  liable  for  debts 
■Qcanvd  by  the  wife  in  the  maintenance  of  a 
separale  establishment  from  that  of  her  hux- 
band,  if  she  have  voluntarily  Ipft  h\i  domicile 
irilhcHil  legal  cause.  MorlciU  v.  Jack*on,  14 
L.  C.E.  lol,C.  C.I863. 

49Z.  Aftfr  a  judgment  of  separation  of  pro- 
peKy  daW  eseculed,  the  wife  is  exempt  from 
any  liability  by  her  previously  incurred  as  se- 
carity  for  her  huBband.  PUttis  v.  Ditbi,  9 
L.  C  J.  76,  a.  C.  1866  ;  1301  C.  C. 

493.  A  man  who  lives  with  a  woman,  and 
holds  himself  out  as  her  hiicband,  is  liable  for 
her  debts  as  a  trader.  Morgan  tl  al.  A  Gau- 
-rrtan,  II  L.  C.  J.  U.t,  A  2  L.  C.  L.  J.  2*8,  Q.  B. 
IW  ;  179  C.  C. 

49t.  Where  a  husband  has  forbidden  a  mei^ 
<h  an  I  TO  advance  anything  to  his  wife  or  fauiily, 
he  may  neverlhelees  be' condemned  h)  pay  the 
price  of  gfioAb  and  eflecle  sold  and  delivered 
w  his  family,  when  he  or  hia  family  have  bene- 
fited by  them,  and  he  has  been  aware  that  such 
credit  was  given.  Bonnier  v.  Bonnier,  3  R,  L. 
as,  C.  C.  1871  ;  175  A  1280,  sec.  5,  C.  C. 

495,  A   married    woman  may  be   sued  with 
hi-r  hiialjand  pending  the  community  for  a  debt 
contracted    by  tlie  liusband   and  wife   it      ' 
and  judgment   obtained   a^ini't   her  lli.     . 
Langecin  v.  Galarneau  etux.,  2  B.  C.  237,  S.  C, 
W72. 

496.  A  wife  separate  as  Ui  property  will  be 
bi>ld  jointly  hu  1  ^ererally  tiatde  wirli  1 
baud  for  the  pncf  of  ^hhU  olitaiirnl  l>; 
necessary  lor  fHimiv  use,  jioln'ilii'<iun'!iii)£  llie 
Hnie  we're  eliar^rl  to  her  bu-ilmn-l  h.kI  Iii!>  note 
taken  in  selllenienl.  Aeyfr  el  al.  &  Lung  el 
rir.,  1  IJ.  L.  R.  223,  C.  C.  1»75. 

isband 
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decision  of  court  l>elow,  tl^at  prescription  does 
..    -.     between  cod  sorts  during  their  lifetime, 

and   that   no   prescription   had   been   acqniml 

since  the  death  of  the  husband.  Menciier  A 
Oauthier.  16  L.  C.  it.  ISL,  A  1  L.  C,  L,  J,  B2, 

Q.  B.  IBbSi  2233  A  2235  C,  C. 

XTI.  Swviotor. 

499.  In  an  action  against  a  wife  separate  as  to 
property  from  her  husband,  the  baibff  served  a 
copy  for  the  hueband  upon  the  husband  himael 
at  liis  domicile,  and  was  informed  by  the  hus- 
band tliHt  hia  wife  wan  uut  of  town,  whereupon 
the  bailiff  left  without  leavin'j  a  copy  for  the 
wife,  and  nexldaj  anotlier  bailiff  was  a.ent  with 
a  copy  fur  the  wife,  and  the  door  being  opened 
bv  the  husband,  that  person,  as  soon  an  be  recog- 
msed  the  bailiff,  shut  it  ii.  ifn  l«-.t:     The  bailiff 
(lien  left  (be  copy  intended  for  the  wife  on  (he 
iloiirol  the  porch  where  he  vraDsiandingjinforiii- 
iiig   (he  buHtiand  tliroufrh  the  door  at  the  same 
time  of  hii<  doing  so.     Tlie  defendant  appeared 
and  attacked  the  service  and  reiurn  by  excep- 
tioii  to  the   form,  alleging   the  absence  of  toe 
Ife  from  town  and  llie  want  of  actual  aerrice. 
ument 
lity  of 
if  any   was  covered   by    appearance — 
Held,  that  though  such  was  the  Junsprudence 
and  practice  of  the  courts  prior  to  tke  ordioanoe 
of  1667  that   li>e  practice  in  this  respect  was 
iw  entirely  changed,  and  as  it  was  neceaaaiT 
appear  at  some  lime  to  urge  a  ground  of  Dul- 
lity  lu  a  proceeding,  that  it  was  much  better  la 
0  bef^jru  the  cai)e  hod  jfone  to  jiidgine>.t,  and 
ve  amouDl  of  coxta  iitcLirred,     The   IVMt 
Loan  Company  of  Upper  Canada  v.  Mac- 
kau  et  vir.,  3  L.  C.  J.  154,  S.  C.  IB68 ;  !l)7  A  119 
C.  C,  P. 
5UQ.  And  hdd,  also,  tliat  although  tlie  service 
the  domicile  of  the  bu'band  was  sufficient 
where  the  wife  was  ouly  separate  aa  to  property, 
that  the  return  of  the  bailiff  should  have  slated 
30n  whom  fae  served  it,  and  not  having  done 
.  it  must  beheld  to  be  null.     lb, 
501,  And  ktld,  in  appeal,  tb»t  service  of  one 
copr  only  is  HufBuienl  to  bring  wife  and  husband 
separate  as  to  pmperty  before  the  court.     lb.,  A 
9  £.  C.  R,  465,  Q.  B.  1859;  67  C.  C.  P. 
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CONTEMPT  OF  COURT. 

I.  Bv 

Matter  of  Vanl,  502, 
Wiineiitt,  603,  504. 
Women,  505. 

II.  FiN)nFoR,606, 


aiB     GolRnncFr  of  court. 

in..  IflTY^iytWIOF  POR,  507. 
lf»  JOBIBDHITION  IV,  608,  609. 

T;  HvhE  #oR. 

A^aimi  Bailiff,  510. 

Afqfut  Defendanif  511. 

Moiian/orf  512. 
VI.  What  18,  612-521. 
YII.  Writ  op  Error  prom  Rri.K  por,  522. 

I.  By 

502.  Master  of  r«,tw/.— Where  a  veHsel  h5i<l 
been  attached  and  the  maflter  carried  it  out  uf 
the  uirisdiction  of  the  court— i/fW,  that  he  ha«t 
rendered  himself  liatile  to  attachment  for  con- 
tempt. Tkt  Fnends  in  re,  S.  V.  A.  C.  72, 
V.  A.  C.  A  The  Delta  in  re,  S.  V.  A.  C.  207, 
V.  A.  C.  1838. 

603.  Witness.— ^ A  rule  for  conteoipt  of  court 
will  not  lie  against  a  witneas  for  failure  to 
appear  under  eub'pcena  unle88  proof  be  made 
bp  alBdavit  of  penH>naI  service,  tender  of  reason- 
able expeoeee  and  wilful  di Bodied ience.  Sexton 
▼.  Boston  k  Egan,  5  L.  C  J.  334,  S.  C.  18t)l ; 
240  C.  C.  P. 

604.  But  held,  later,  that  on  an  application 
for  iroprieonment  of  a  witness  for  contempt  of 
court,  in  not  obeying  a  subpoena  personally 
RerYedi  it  is  not  necessary  to  prove  the  service 
of  the  subpoena  by  arodavit,  nor  that  the 
original  writ  was  exhibited  to  the  witness,  nor. 
that  tender  was  made  of  fees  and  exiienneH. 
Joseph  p.  Joseph,  8  L.  C.  J.  41,  S.  0.  1863  ;  249 
O.  C.  P. 

506.  Woman. — The  neglect  or  refusal  of  a 
woman  to  comply  with  a  judgment  of  the  court 
which  orders  tne  making  of  an  inventory  does 
no^  render  her  liable  to  a  eontrainte  par  corps 
fbr  a  contempt,  and  the  ri^ht  of  eontrainte  par 
corpj  does  not. exist  agamst  women  guilty  of 
such  refusal  or  neglect.  Larochelle  v.  MaiUoux 
€i  ux,,  16  L.  G.  E.  407,  Q.  B.  1866 ;  2273  &  2276 
C.  C. 

II.  Fines  por. 

606.  A  fine  imposed  by  a  judge,  under  a  rule 
for  contempt  irregularly  issued,  will  be  remitted. 
Ramsay  exp.,  16  U  C.  J.  17,  P.  C.  1871. 

in.  Intcrdiotion  por. 

607.  An  attorney  guilty  of  contempt  in  the 
face  of  the  court  may  oe  immediately  inter- 
dicted. Binet  exp.,  2  ftev.  de  Leg.  4:^8,  K.  B. 
1818. 

IV.  Jurisdiction  in. 

608.  A  judge  of  the  Court  of  Queen's  Bench, 
while  sitting  alone  in  the  exercise  of  the  crimi- 
nal jurisdiction  conferred  upon  that  court,  has 
no  jurisdiction  over  an  alleged  contempt,  where 
it  consints  in  publishiijg  a  libel  concerning  one 
of  the  judges  of  the  court,  in  reference  to  the 
conductofsuch  judge  while  acting  in  his  judi- 
cial capacity,  the  matter  bein^  only  legally  and 
properly  cognizable  by  the  full  court.  Ramsay 
e*».,  15  L.  C.  J.  17,  P.  C.  1871. 

509.  And  held,  also,  that  the  issuing  of  a 
rule  for  contempt,  by  the  juoge  himself  against 
whom  the  contempt  is  alleged  to^  have  been 
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committed,  without  any  eyidence  that  the  party 
charged  bad  committed  ^be  acta  oonplainid  oT. 
is  most  irregular.    lb. 

y.  RULI  FOR. 

* 

610.  AgiXMst  Bailiff. -^Where  a  bailiff  acg- 
lected  to  make  his  return  to  a  writof  execatioti, 
and  the  plaintiff  moved  for  a  rule  aeainst  hin^ 
for  contempt  of  court,  and  also  that  ne  be  tm 
prisoned  Until  he  paid  the  debt,  Ac. — Held,  thr.. 
as  the  bailiff  could  not  be  held  liable  for  mort 
than  the  value  of  the  things  seized,  that  tbf> 
court  would  not  grant  the  rule,  but  would  onkr 
the  bailiff  to  make  his  return  within  forty-eighi 
hours  after  service.  Rolland  v.  Rengcr'it  U- 
fontaine,  7  L.  C.  J.  48,  C.  C.  1862. 

511.  Against  Defendant.— K  rule  for  coc- 
tempt  of  court  will  not  lie  against  a  defendaot 
for  default  to  pay  the  costs  of  an  incidental  prc>- 
ceeding,  but  the  plaintiff  is  entitled  to  deniaoil 
an  execution  for  such  costs  during  the  pendeoer 
of  the  case.  Ferguson  y.  Gilmow,  5  L.  C.  fi. 
421,8.  C.  1855. 

612.  Motion  f or. ^ A  motion  for  a  rule  fir 
contempt  must  be  notified  to  the  partv  moved 
against,  and  must  be  served  pereonallj  upoc 
such  party,  ^nl6(^s  he  abscond  to  avoid  it.  iW 
ney,  Doherty  et  al.,  in  re  k  Lqjoie  k  Dohert%. 
18  L.  C.  J.  283,  S.  C.  1874  ;  781  C.  C.  P. 

VI.  What  is. 


513.  ^^ter^^am  who  refuses  to  deli  per  up 
articles  seized  in  his  possession  is  guilty  of  coo- 
tempt.  Ferguson  v.  Millar  k  Hooker,  3  Ref- 
deLeg.  305,  K.  B.  1813. 

514.  An  unfounded  opposition  is  a  contempt 
of  court,  for  which  attachment  may  be  granted. 
Quirouet  v.  WiUon,  3  Rev.  de  Leg.  472,  K.  B. 

*  1818  ;  &  Hunt  v.  Perrault,  3  Rev.  de  Leg.  475. 
K.  B.  1820  &  art.  518  jn/ra. 

515.  A  witness  who  has  been  ordered  to  with- 
draw from  the  court  room  is  guilty  of  contempt 
if.  afler  his  examination, he  communicates  facts 
disclosed  in  evidence  at  the  trial  to  another  wit- 
nens  not  yet  examined.  Regina  v.  MeCirhilL  S 
L.  C.  J.  282,  Q.  B.  1857. 

516.  In  a  rule  against  a  guardian  of  effects 
seized  for  failure  to  produce  the  things  whea 
required,  it  is  not  competent  to  a^k  that  the 
guardian  lie  hehl  iu  contempt  of  court,  but 
simply  that  he  lie  imprisoned  until  the  things 
be  produced.  Wilson  v.  Fariseau  k  FhiUipSt 
1  L.  C.  J.  253,  S.  C.  1857;  k  IToribaaa  v. 
Clark  k  Dunlop,  1  L.  C.  J.  264, 8.  C.  1857 :  59T 
C.  O.P. 

517.  And  where*  a  defendant  is  appointed 
guardian  of  his  things  under  seizure,  contrary 
to  the  provisions  of  the  code  of  civil  procedure, 
he  cantiot  by  rule  nisi  be  condemne<i  to  impri- 
sonment for  contempt  of  court  PatoUU  v.  (?«ii- 
mette  &  Guilmette,  1  R.  L.  51,  B.  C.  1868;  SCO, 
sec.  6,  C.  C.  P. 

518.  Where  a  person  had  filed  three  oppositions 
consecutively,  and  the  plain  tiff"  after  thefiliog 
of  the  third  moved  for  a 'rule  for  contempt  of 
coun,  on  the  ground  that  the  oppositions  were 
made  with  a  view  only  to  retard  the  sale  of  the 
goods  seized,  the  rule  was  granted  with  cofti^ 
Thomas  v.  Pepin  k  Pepin,  5  L.  C.  J.  76,  1661  i 
656,  C.  C.  P.  k  art.  614  supar. 
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519.  Where  *  ilefendsnt  agsinRt  whose  goodi 
«D  eiacution  had  isnued  curried  olT  aome  of 
tlieiD  vhile  tlie  bkitiffwuin  (h«  act  ofeDtering 
them  jn'his  prcxAt-Tecbdl,  and  used  vioknce 
Uward  the  lailifT  in  onler  bo  to  carry  tbetD  off 
—Held,  that  be  could  oot  be  CDademned  as  b 
contempc  of  court,  but  onl;  in  coata,  and  the 
baitiS'  wae  ordered  lo  proceed  anew  to  the 
"eisure  and  Hale  of  the  effects.  Terroux  w. 
f>iipon/,iOL.C.J.  113,8.0.  IBSli;  569  C.C.  P. 

520.  All  advocate  wbo  pablifhex  In  a  public 
icoapaper  leitrn  cdulaining  libellous,  inmill- 
Jiig  and  conteinptoouH  statenicnl.''  and  language 
toncerning  one  of  tlie  judeea  of  the  court,  in 
refereno*  to  the  conduct  of  The  said  judge  while 
acting  in  bis  judicial  capacity,  on  an  applica- 
lioo  made  to  bim  for  a  writ  of  babeas  corpus, 
ii  guilty  of  contempt.*  Begina  v.  Ilaouay,  11 
LC.  j;  152,  Q.  B.  I8«6. 

521.  Where  a  writ  of  prohihition  hail  issued, 
Kldnmed  to  the  "  Corporation  of  the  Village  of 
l.'ABwm^OD  in  tlie  County  of  L'Aasomption 
in  the  Diatnct  of  Joliette,"  forbidding  ihem  to 
proceed  with  or  take  any  action  in  virtue  of  ft 
'imaia  by-law,  auder  any  forro  or  pretext  what- 
"M— fliW,  that  a  mle  for  contempt  of  court 
wonld  not  lie  against  a  person  who  oaa  caused 
certain  works  to  be  done  at  the  request  of  tlit 
«a>d  corsoration,  and  in  fulfilment  of  sach  by- 
law, and  that  nucfa  a  mle  would  be  dismissed 
with  costa.  AreHan^mUl  el  ol.  exp.  i  The 
'brfaraHon  of  Iht  Village  of  V AtiomptUm  A 
ArihambimU,  2  R.  L.  166,  S.  C.  IHTO. 

TU.  Watt  OP  GitROR  tKOH  Scli  for. 

SH.  The  proceedings  on  a  rule  for  contempt 
«a  the  crown  side  of  the  Court  of  Queen^a 
Bench  do  not  constitute  a  criminal  case,  and  a 
writ  of  error  does  tiot  lie  with  reapeot  to  B«ch 
nle-t  RaiKiag  k  Regina,\\  L.  C.  J,  1&8,  Q.B. 
M(T;C.33A33  Vic.,c«p.2».sec.  80. 


<«NT8MPT     OF     THE     LEGISLAi 
TURB. 

ro.  The  I«giBlature  of  Quebec  has  not'  the 
'' — %  b>  order  the  arreMof  any  one  for  — - 
,.582,  Q.  B.  I8TS. 


leoipt.    Goti  exp.,  6  B.  L.  582,  ( 


COHTBSTATIOW. 


CONtDfUAWCB. 


CONTRACT. 

I.  AoOBTTUraE  or,  624,  525. 

II.  AotiO-1  OW,  626-619. 

in.   AOREBHEKT  TO  TBKMIHATa,  6^. 

IV.  Ai.B«otBg,  5ai. 

V.  BaTTiHO,  53:1-536. 

VI.  Bbbaob  of. 
Action  for,  536-638. 
Damage*  for,  639-643. 

Penally  fi.  . 

Fttading  in  aeticn  for,  6*7,648. 

What  U,  549. 

VII.  CiPioiTif  TO,  650. 
Till.  COHHEHOIAL,  561,  662. 

IX.  CuNomonL,  553. 

X.  Co  MSI  DERATION  Or,  554-669. 

XI.  CoKTimjiHo,  659. 

XII.  CorBMAUTfl  IN. 

Effect  of,  660. 
Xln.  Default  ik,  661-66T. 

XIV.  Errtm  or,  56S-6T4; 

XV.  EssoirroHr,671-6T3. 

XVI.  Fob  the  S*i.e  of  Qooh,  614. 

XVII.  FRAODnLEMT,  676-677. 

XVIII.  iLLiOiL,  678,  6T». 

XIX.  IMHOBAL,  680-583. 

XX.  Irflibd,  684-588. 

XXI.  Intbrprktatiom  of,  589-596. 

XXII.  LlABILITT  UNDER,  597,  598. 

XXIII.  Hadb  im  Fobeiob  CouRTir,  99'- 
Froqfof  600. 

XXIV.  Hadb  on  Sdkdat,  we  BILLS  OF 
EXCHAHOB,  id. 

XXV.  Offir  to  FvLtiu  601, 
XXVT.  Ur  Hire,  602,  603. 

XXVIL  Of  Inbdrasoe,  lee  IN3ITRANCB, 
XXVIIL  Of  Hibriaob. 
Breach  of,  604,  605. 

XXIX.  Or  Sale,  tee  SALE. 

XXX.  Pbrforhakue  or,  606-608. 

XXXI.  pRivrry  of.  609-611. 
XXXIL  PBOor  or,  see  EVIDBNCB. 

XXXIII.  Ratification  or,  611. 

XXXIV.  BEaiRDiNo  Minors,  613, 

XXXV.  REBOiHHtOH  or,  614-626. 

XXXVI.  RiBOLOTosr  CLAcat  m,  616. 

XXXVII.  Sods  Seiko  PRivi,  627. 

XXXVIII.  8iaNALI.ACIHATIIl(IB,  629. 

XXXIX.  TlRHIHATION  OP,  629.  . 

XL  T«MA«RT,63e. 

XLI.  UsuRfoirR,  Mte  UWRY. 

XLII.  TioLATioR  OF,  631. 

Xtni.  WbaTis,  632-634. 

XHV.  With  a  Cobporatioet,  835. 

XLV.  WrTB  PcBLio  OpFtoRR,  dSA 

XLVI.  WRirrnr  Btidrhcb  or,  637-44?. 

T      AwjEpTAHOI  OF. 

a  an  action  of  damages  baE«don  a  letter 
by  ont  meiiiber  of  a  partnerotilp  in 
e  of  the  Arm,  without  the  knowledge  or 
>f  the  dther  partners,  promising  at  the 
•cr  years  la  take  the  pUintiff  idIo  thtf 
hip— iTeM,  that  as  there  itas  no  proof 
Urece  of  such  oSbr  on  the  part  of  the 
that  there  was  no  contract  on  tfbich 
oonM  sue.  .  Bigffiiuon  r.  Lyman  ei  at., 
F.  3M,  S-  C.  IBuO;  «4  4  988  C.  0, 
L  i<iter*enM  In  a  deed,  aud  agreed  to  pif 
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«  debt  due  to  B,  not  a  part;  to  Ibr  docnin«nl. 
B  brings  his  actioii  for  the  amonnt  •gainHt  A 
witboul  proving  acceptance  of  Ibe  delegation — 
Held,  that  fi  hod  no  right  of  action.  iVou/z  v. 
Dort'on,  1  R.  C.  4T6,  Q.  B.  1671. 

II.  Action  on. 

_  526-  All  partieji  jointly  jnlere«leil  miiBt  be 
joined  in  an  action  ei  contrartu,  McLriah  v. 
1ms.  2  Rev.  de  Ug.  207,  K.  B.  1818,  &  art.  537 

G2T.  ir  the  plainliir  cue  on  an  in)plied  con- 
tract, and  it  appear  by  the  evidence  tlmt  tlieri- 
ia  a  written  contract,  the  action  nniM  i-r  d:"- 
tniMed.  huot  v.  Crrmatit,  Z  Rev.  ilc  Lt-g  H.S5, 
K.  B.  1819. 

626.  An  obli^a'foD  cannot  be  divided  ki  a-'  lo 
subject  the  debtor  to  a  nunilxruf  actiiitiH  on 
tbe  samecontrui  r.  Ltgarii,  The  Quttn  Intur- 
anceCo.,  18  L.C.J.  i;)4,  S.  C.  1874;  1122  C.C. 
A.  16  C  C.  P. 

629.  But  where  llie  plaintiff  reFerve.1  his  re- 
COUTM  aeainst  tlir  defendant  in  the  event  of  itH 
being  adjudg^  iii  another  caife  then  (lending 
between  the  parlien,  that  he,  the  plainliD,  war. 
entitled  to  an  additional  sunt,  ^ncli  reitervation 
was  held  not  to  vttiale  the  action,  ei-peciallv  an 
the  effect  of  it  him  to  avoid  two  cuntef-lationn 
concerning  Ihe  Mme  object.  Tttu  v.  Garneau 
tt  al.,  1  Q.  L.  R.  S55,  Q.  B.  1875. 

III.  AOBEENENT  TO  TeRMIKATE. 

630.  Parole  evidence  is  adniiwiiliU  to  prove 
tt  verbal  agreenit-nl  to  terminate  a  written  con- 
tract, where  the  il ject  of  the  contract  doep  not 
exceed  invaluefoU.  Leblanev.Sil»toni,i^.U. 
696,  Mag.  Ci.  1MT:-Ii  1233  C.  C. 

IV.  Aleatoire. 

631.  A  raXt  of  liie  u'ufrncl  of  a  farm  for  a 
Bttm  certain,  but  to  be  held  for  a  period  drpin 
daot  upon  an  uncertain  event,  \%  a  contract 
aleatoire  upon  which  an  action  will  lie.  Ltt- 
oaai  v.  IHonnt,  i  Rev.  de  Leg.  207,  K.  B. 
1820. 

V.  BiTTiKO,  tee  Illeqal. 

632.  A  betting  contract  made  touching  lb 
TMult  of  an  elei:lion  then  pending,  and  ut  which 
both  Ihe  parties  wi're  quaMfled  to  vote,  waH  held 
to  be  illegal,  null  and  void.  Vufrttnc  v.  Gae- 
vremont,  a  L.  C.  J.  278,  C.  C.  li-eS;  990  & 
19i7  C.  C.  &  an.  5U  infra. 

633.  In  an  action  to  recover  the  fum  of  ^0, 
the  atuouiit  ol  llie  pkintiO'e  deposit  in  iIk-  haiilH 
Of  the  Btakeholcltr,  lor  a  rste  lielween  iwu 
horses  belongin|i  lo  plaintiff  and  defendant,  ami 
the  defendant  demurred  on  the  ground  ili^tt 
betting  contract"  were  illegal,  hniT  Ihe  mijufy 
having  been  depuviled  lor  an  unlanl'iil  pnrpoHe 
could  nut  be  reoovvred — Held,  that  betting 
horse  races  by  ibe  owners  of  Ihe  liur>e«  \ 
not  illegal,  and  such  bets  could  be  enforred 
by  tuil.  Rickahy  v.  Sutcliffe,  13  L.  C.  K.  320, 
C.  C.  1862  j  1928  C.  C. 

634.  On  an  action  to  recover  $400,  deposited 
by  plainliS  in  the  hands  ol  the  defendant  aa  a 
atakeholder— fi«M,  that  while  ihe  article  of  the 


Civil  Code  (1927)  refuseii  the  right  of  aclioo 
'er  money  won  on  bet  or  wager,  it  does  i 
,re    KHch   coDtracie   illegal.      Mc8haiK 

Jordan,  13  L.  C.  J.  61,  8.  C.  1868,  »  art-  i 


i36.  And  held,  also,  that  the  deposit  <it  I 
money  berore  tlie  event,  in  the  hands  of  a  stal 
holder,  is  equivalent  to  a  payment  within  t 
meaning  of  the  above  meotioaed  Mticie,  a 
the  lotting  party  has  no  rizht  of  actioo  to 
cover  the  amount  deposited  by  him,  proiiJ 
there  he  no  fraud.     lb. 


635 ,  J 


VI.  Bi:i 


■e  DAMAGES. 


636.  Action  /or.— Upon    contracta   tot 

performHiice  of  work,  the  contractor  may  br 

-  -  ---n  of  damages  upon  default  of  theoti 


./  rerreioimc  A  Vuliu,  9  L.  C.^436,  Q. 
1S69. 

6:f7.  W  |jr  re  three  perfouB  entered  into  a  c 
tr-ict  10  tnriii.'h  a  fouilli  with  t^lone,  who  aO 
wardii  ri'lit^iMl  to  atlo"-  ihem  lo  complete  i 
conlraci,  Kiid  action  V'ai  brought  for  hreacl 
HeU,  on  .lemurier,  that  Uie  action  ihookl  iu 
been  brought  in  Ibe  aame  of  all  three,  ll 
tieing  lo  all  intents  and  purpoaee  co-partni 
Botguit  V.  McGreevs,  9  L-  C.  R.  266,  B. 
t86ff,  t  art.  G26  «upra. 

638.  Action  was  brought  against  defend 
lor  refusing  lo  acce[.t  and  pay  for  a  qnantit; 
hops  under  a  contract  with  the  plaintiff  to  t: 
effect,  and  prayed  for  a  certain  sum  as  damaf 
and  the  Superior  Court,  treating  the  action 
one  for  the  fulfilment  of  the  contract,  and  G 
ing  the  plaintiff  bad  not  alleged  tender  of 
hops,  dismissed  the  action  with  coets,  while  i 
Queen's  Bench,  Ireatins  it  as  an  action 
damages,  reversed  the  judgment  of  Ihe  Supei 
Court,  and  ordered  tlie  defeDdaot  to  pav 

Ericeof  sale— ffeld,  that  boih  judgmentHsno 
e  set  aside  and  a  new  trial  ordered.  Bon 
k  KUbam  et  al.,  fi  L.  C.  J.  109  A  12  L-  C 
161,  P.  C.  1862. 

539.  Dmnaget  for.— Tht  plaintiff  lued 
Music  Hall  Association  of  Quebec  in  £1' 
danisgeii,  for  breach  of  oontract  in  not  giv 
bim  posset-sion  of  the  Music  Hal  i  leaded  by  h 
setting  up  damage  by  reason  of  bia  being  ' 
able  to  give  the  repretentalions  therein  wU 
he  had  intended  to  give,  and  the  loss  of  pro 
thereby  occoeiooed,  and  also  what  he  mi| 
have  received  from  the  government  for  a  ira 
fer  of  his  leaee  lo  Iheni,  the  lesislative  build 
at  Quebec  having  since  been  destroyed  by  £ 
and  the  only  building  fll  for  the  use  of 
legislative  assembly  being  the  Music  Hal! 

aueBtiori^.ffe'd,  that  he  could  only  recover  ' 
amages  which  were  the  immediate  result  of : 
Don -execution  or  breach,  and  not  coaaequenl 
damaged,  which  the  parties  could  not  have  fo 
The  Mndc  Hall  Aatodabon, 


GBiry  out  no  agreement  when  tlia  pa 
obliged  could  not  reasonably  have  CoKscen  ll 
such  neglect  would  cause  damage,  and  o 
sequenily  before  the  plaintiff  could  acqtiirt 
ri^t  of  action  he  must  place  the  defendant 
default  to  carry' out  such  agieemiDt,  and  «i 
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kini  of  the  damage  wbicli  would  be  incurred  by 
hi«  Deflect.  Benand  v.  Walker,  &  ^  contra,  13 
L.  C.  J.  180,  S.  C.  1868 ;  1070  &  1074  C.  C. 

541.  Action  of  dainagea  waa  brought  for  the 
DOQ-performaoce  of  a  coutract  in  liie  sale  of 
**  certain  $«par8  and  timber,  to  be  delivered  fret 
"of  charge  lo-niorruw,  or  as  soon  as  they  can 
"  be  got  out  of  the  liMnds  of  the  jznardian,  but 
**the  pi!rcbaserH  not  bound  to  take  theiu  if  uol 
*"  dei  i vered  iu  on  e  w ee  k ,  u  q  lees  th ey  like. "  No 
deliverj  having  been  made  witilia  the  time 
specified,  by  reason  of  the  guardian  in  poeees- 
6iOD  of  the  spars  iuaisting  on  reialuing  them,  in 
coosequeDce  of  a  writ  of  satHe-arrSt  issued  in 
an  action  against  the  ostensible  owner  of  the 
spars  and  lumber,  whose  mark  they  bore,  having 
Men  served  on  him,  notwithf landing  he  was 
released  by  subsequent  proceedings  and  might 
bave  legally  given  them  up-^Held,  that,  not 
having  done  soy  the  parties  contracting  for  the 
Kale  of  the  spars  and  timber  were  relieved  from 
the  damages  awarded  by  the  court  below  for 
the  non-delivery  thereof,  on  the  ground  that  the 
reasonable  construction  of  the  words  ''getting 
out  of  the  hands  of  the  guardian"  was  the 
actual  and  not  the  constructive  or  le^l  title  to 
the  poesession,  which  alone  could  msure  the 
delivery.  Maclarm  &  Murphy,  9  M.  P.  C  R.  1, 
P.  C.  1872. 

542.  Damages  claimed  for  breach  of  contract 
made  in  Norway,  but  to  be  executed  in  the 
Province  of  Quebec,  does  not  constitute  a  debt 
created  oat  of  the  Province  of  Canada.  The 
Moinc  Irtm  Co.  k  OUen,  18  L.  C.  J.  29,  Q.  B. 
H74. 

543.  The  vendor  undertook  *'  to  deliver  a 
certain  qnantity  of  glass,  to  be  imported  from 
Germanv,  the  then  next  spring,  in  the  port  of 
MootreaJ."  The  glass  was  lost  in  Toronto  by 
vu  major — Beld,  uiat  the  vendor  was  liable  in 
daniages  to  the  purchaser  that  is,  for  the  profit 
which  the  purchaser,  could  have  made,  deduct- 
ing the  ordinary  risk  of  re-sale.  Thompson  et 
qL  v.  BeUng  el  ai.,  1  Q.  L.  R.  67,  S.  C.  1875. 

544.  Meature  of  damages  for. — The  measure 
of  damages  for  breach  of  a  notarial  contract  to 
manufacture  and  deliver  a  carriage  within  a 
specified  time  does  not  include  loss  of  profit  by 
reason  of  non-delivery.  Marlaw  v.  Lajeunesse 
et  ai,,  18  L.  0.  J.  188,  S.  C.  R.  1873 ;  1074 
C.  C. 

545.  Penalty  for. — ^A  penalty  in  a  contract  is 
not  held  to  be  stipulated  damages,  unless  upon 
the  feoe  of  the  contract  it  is  declared  to  be  so. 
Mure  V.  WUw,  2  Rev.  de  Leg.  207,  E.  B.  1810  ; 
1131e<*e9.  C.  C. 

546.  A  sum  fixed  by  way  of  penalty  in  case 
of  noo-performance  of  a  contract  cannot  be 
considered  as  liquidated  damages  if  it  be  not 
dtstioctiy  stated  to  be  so.  Patterson  v.  Farran, 
2  Reir.  de  L6g.  124,  K-B.  1811 ;  1131  etseg.  CC. 

5J7.  PleaJUng  in  action  for. — Breach  of  con- 
tract insufficiently  alleged  must  be  pleaded  by 
exception  to  the  form,  Pacaud  v.  Hooker,  2 
Rev.  de  Uff.  207,  K.  B.  1811 . 

548.  If  the  breach  of  a  contract  be  imper- 
fectly alleged  in  the  declaration  an  exception 
to  tbie  form  is  the  proper  plea,  but  if  the  breach 
M  not  al  all  alleged  advantage  ma-^  be  taken 
uf  the ommioa  by  demurrer.  Waan er  et  al.  v. 
JForro^  3  Rev.  de  L6g.  195,  K.  fi.  1811 ;  147 


549.  What  *>.— Where  the  plaintiff  si^ed  for 
the  payment  of  an  instalment  of  a  certam  sum^ 
of  money,  according  to  the  undertaking  of  the  de- 
fendant, and  the  latter  plea^ied  that  the  aotioii 
WAA  premature,  inasmucti  as  the  ^laintit!  had,  ia 
c«>iisideration  of  two  proniltwory  notes  which 
be,  the  defendant,  had  delivered  to  the  plaintiO' 
granted  him  time  for  the  payment  in  question, 
which  time  had  not  yet  elapsed — fl tld,  con- 
finning  judgment  of  court  below,  that,  upon 
that  covenant  or  a?reeu)ent,  which  wa.4  actuallr 
founded  up>n  the  delivery  at  a  certain  Jitiie  and 
place  of  the  two  promissory  notes  ref^MTcd  to, 
that  a  delay  of  two  dayti,  incurred  in. f  he  deli- 
very of  the  notes,  did  not  deprive  the  dfl»tor  of 
the  benefit  of  the  extension,  the  creditor  not 
having  pre^sented  himself  to  receive  the  notes 
acconlitig  to  Hgreenient,  but  having,  on  the 
contrary,  mad  »  known  his  intention  to  present 
him.^elf  to  receive  the  notes  later,  Ijy  reason  of 
his  residence  at  a  dintatice  from  the  place 
when-  the  notes  were  to  be  delivered.  King  Ik 
Breakey,  7  L.  C.  U.  :U)(>,  Q.  B.  1857. 

VII.  Capacity  to.  , 

650.  Notorious  insanity  or  imbecility  does  not 
render  the  acts  of  |jeraonH  suttunnL;  from  it  null 
unlesr^  the  piirties  be  interdicted,  and  such  acUR 
are  onlv  amiullable  for  lesion.  DestimaunilU 
V.  Toukgnant  hs  qual,  1  Q.  L.  R.  39,  S.  C.  1874. 
98G  C.  0. 

VIII.  GOMMEBOIAL. 

551.  In  an  action  against  a  photographer  by 
an  employee  for  wages  under  au  alleged  contract 
— Heldt  that,  though  the  following  of  the  art  of 
photography  was  carrying  on  trade,  nevertheless 
the  engagement  of  a  party  to  whom  the  photo- 
grapher pa^rs  a  salary,  at  the  same  time  that  he 
instructs  him  in  the  art,  cannot  be  considered 
as  a  commercial  contract,  and,  therefore,  to  be 
admitted  to  prove  %]ch  contract  by  parole  evi- 
dence a  commencement .  de  vreuve  par  Serit  is 
u^'cehsary.  Jones  y.  Jones,  16  L.  C.  K.  296 ,  C.  G 
1866. 

552.  Where  the  plain tiflT  bought  a  large 
quantity  of  hay,  a  large  portion  of  which  the 
defendant  afterwards  refused  to  deliver,  and 
plaintiff  brought  action — Heidi  that,  though  the 
plaititiff  was  a  trader,  still  as  he  had  never 
bought  hay  before,  and  it  formed  no  part  of  his 
regular  business,  the  contract  was  not  a  com- 
mercial one,  such  as  could  be  proved  by  testi- 
mony under  the  Statute  of  Frauds.  Ouemon  v  , 
Lacombe,  4  R.  L.  385,  C.  (j.  1872. 

iX.  Conditional. 

553.  A  promise  to  pay  wages  to  a  mariner  in 
advance,  tipon  condition  that  he  proceed  to  sea 
in  the  ship,  is  an  agreement  to  pay  so  much 
absolutely  upon  the  performance  of  the  condi- 
tion, whether  the  ship  and  cargo  be  afterwards 
lost  upon  the  voyage  or  not.  Mullin  v.  Jeffrey  ^ 
1  Rev.  de  L^g.  362,  Com.  Ct.  1846. 

X.  COXSIDEBATIOK  OF,  See  SALB. 

554.  Marriage  is  a  good  consideration  for  a 
bond  fide  stipuTatioi  in  ajcea  tract  of  navifl^ 
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in    favor  of  th«*  wifV.     Jlarhour  *f  al.  &  Fair- 
\hild  tt  al  k  Milhgan,  G  L.  C.  11.   114,  b.  C. 

o'o.  In  an  aciioii  l»ape«i  on  agreement  l>etween 
})lHiniif!'and  defpiiwant,  who  were  innpeoture  of 
pot  and  pearl  a^hen,  to  the  effect  that,  eo  l(>ng  aA 
an  act  entitled  "an  act  to  refculate  the  inspec- 
tion of  pot  and  pearl  athes*/'  and  a  bill  tnen 
before  the  legiialature,  entitled  "  an  act  to  regu- 
late the  inspection  of  pot  and  pearl  aehen,"  but 
m  any  event  for  the  period  of  three  years  from 
that  date,  the  plaintiff  should  ceaf4  to  act  or 
farry  on  bnmne8f>  directly  or  indirectly  as  an 
iii^pfcior  of  pot  and  pearl  a8he>\  and  tliat  he 
would  forthwith  clof^e  hie  iuNptction  store,  in 
Montreal,  etc.,  in  conpideraticin  of  which  the 
defendant  ?h<'uld  not  endf'uvor  to  prtvent  the 
pas^Hing  of  the  said  act.  but  Khould  pay  the 
plaintifiT  reriain  .«'nn)S  of  money  tlierein  men- 
tioned, and  UettMidam  pleaiii.d  that  the  coiiti act 
was  illegal  and  without  consideration — Heidi 
that^uch  an  tigreement  \^u^  not  against  public 
policy,    and   was  a  valid  consideration    for  a 


XIU.  Defai  I.T  IS, 

661.  An  action  of  resiliation  for  the  noo-per- 
formance  of  the  conditions  of  an  emphjteatK 
lease  cannot  tie  maintained,  if  the  defeodam 
have  not  been  put  in  default.  Balsitm  ▼.  Bosxr 
el  al,  1  Rev.  de  I^eg.  349  k  2  Rev.  de  Leg.  440, 
K.B.I  818  J  1070  C.C. 

562.  But  htldy  later,  that  under  an  einphT- 
teutic  lease  the  debtor  is  always  in  defaolt  to 
pay  arrears  of  rent  without  Hpecial  demand 
uiifretne  v.  Lamontagne,  8  L.  C.  J.  197,  S.  C. 
1864  ;  1067  C.  C. 

563.  Action  was  brought  by  the  plaintif 
against  his  son  for  support  in  virtue  ofadeeti 
of  donation,  by  wbicn  he  gave  inter  Ptrof  a 
certain  lot  of  land  to  the  defendant,  f^uhject  to 
the  charge  of  maintaining  him,  the  dooor, 
which  the  defendant  had  neglected  to  do — Bdd, 
OD  the  plea  of  the  defendant,  that,  he  shoots 

,have  been  placed  in  default  to  fulfil  the  condi 
tioDS  of  the  deed,  that  as  he  had   never  been  S'J 
placed  in  default,  that  the  action  of  the  plaiir 


L.  C.  J.  124,  S.  C.  &  7  L.  C.  K.  12*4,  1857;  989 
C.C. 

556.  And  so  also  as  an  agreement  to  cease 
aocing  as  inspector  of  ashes   and  to   close  an 

nspection  of  ashes  store,  though  under  the 
statute  the  party  agreeing  to  do  so  had  no 
legal  ri^ht  either  to  act  as  inspector  or  keep  an 

nspection  store.    lb. 

557.  In  a  contract  in  the  nature  of  a  remise 
or  liberation — Held^  that  the  consideration 
aeed  not  be  expressed,  and  that  with  respect  to 
such  contracts  the  formalities  required  oy  law 
in  relation  to  donation  are  not  oeces^ary  d  peine 
de  nulliU.  BoberUan  v.  Jones,  8  L.  C.  B.  364, 
8  C.  1858. 

558.  In  an  action  on  an  obligation  before 
notaries  for  the  amount  of  a  loan — Heid,  that 
the  plaintiflf  conld  only  recover  the  amount 
proven  to  have  been  received  by  defendant, 
and  not  the  amount  of  the  obligation.  Belleau 
y.  BegourdelU,  ,n  L.  C.  R.  166,  S.  C.  1861; 
S89  C.  C. 

XI.   GONTIKUIXC. 

559.  A  lease  of  a  market  stall  made  by  a 
«ity  councillor  with  the  ma3ror,etG.,  of  the  same 
eity,  is  not  such  a  continuing  contract  as  will 
disqualify  him,  when  re-elected,  from  sitting 
under  the  new  election,  nor  vacate  his  seat  in 
the  council.  Smith  Sc  McShane,  15  L.  C  J. 
ioa,  8.  C.  1871. 

UI.   COTEVAHTS  IK. 

660.  ^eei  of.— A.  clause  in  a  contract  of 
lease  of  a  church  new,  by  which  it  was  stipu- 
lated that  in  default  of  payment  of  the  rent  to 
accrue  ander  the  lease,  as  therein  provided,  that 
the  leaae  would  immediately  become  null  and 
void,  without  notice  or  other  formality  of  any 
kind — Meld,  confirming  the  judgment  of  the 
eourt  below,  that  the  covenant  could  not  be 
regarded  a» comminatorr,  bnt  must  be  strictly 
eteerved.  Richard  k  The  Curi  &  Marguilliers 
de  rCBuvre  et  Ftdfrique  de  Qu^ec,  5  L.  C.  R.  3, 


contiact  to  piav  money.     Henshaw  v.  7>v(i0, 1  [tiff must  be  dismissed.    Chenier  v.  OoutUedaL, 


7    L.   G.  J.  291,  S.    G.  1863 ;    1067    &    1070 
G.G. 

664.  The  plaintiff,  a  lessee,  sued  his  leesor  to 
compel  him  to  fulfil  one  of  the  conditions  of 
his  lease,  by  which  he  was  bound  to  provide 
materials  for  keeping  the  fences  in  order.  The 
action  was  instituted  four  da^  after  notice  is 
writiiig  had  been  served  upon  the  lessor,  calliog 
upon  him  to  do  the  work.  The  judgnieot  cos- 
demned  the  defendant  to  proride  the  xnaterisi 
within  fifteen  days,  and  in  definult  of  hie  so  dxr 
ing,  the  ](>lain tiff  was  authorized  to  provide  tfae 
materials  at  the  defendant's  expense — Held, 
confirming  this  judgment,  that  toe  notice  w«5 
suflScient  Provost  k  Brown,  2  L.  G.  L.  J.  82, 
Q.  B.  1866. 

565.  The  defendant  had  agreed  to  get  i 
steamer  off  the  rockS}  which  had  run  arvnod 
at  Ijongueuil,  in  fifteen  days,  but  failed  to  do  «>. 
and  the  day  after  the  fifteen  days  bad  exprred 
the  boat  took  fire  and  was  burnt  to  the  waierV 
edge,  and  the  plaintiff  brought  action  of 
damages — Held,  that  where  time  was  of  tke 
essence  of  the  contract,  as  in  this  case,  that  a 

Protest  or  default  was  unnecessary.    Beontdry  r 
'aie  ei  al,  3  G.  L.  J.  143,  S.  C'  1867 ;  1067  Jr 
1068  G.  G. 

566.  Where  a  miller  agreed  to  grind  a  cer- 
tain quantity  of  wheat  for  the  defendant,  and 
that  the  latter  was  to  furnish  the  bog^  fbr  the 
flour  as  it  was  ground)  and  the  defendant  ce- 
glected  to  furnish  the  bags,  in  consequence  (»(' 
which  the  mill  was  stopj^  for  six  days,  anJ 
the  plaintiff  set  up  the  value  of  the  six  days  in 
compensation  of  a  demand  of  the  deftolaat  fbr 
the  balance  of  the  price  of  the  flour  tekJ — Hdcf. 
that  the  defendants  ought  to  haire  been  pnt  m 
default  to  furnish  the  Mgs.  Benand  t.  Walkfr 
et  alt  13  L.  G.  J.  186,  S.  G.  1868 ;  1070  k  1074 
G.G. 

567.  Where  action  was  brought  to  comf^*) 
the  defendaut  to  grant  a  notariardiacbarge  ot  a 
hypothec  which  Tiad  been  paid  in  faW—HeH. 
that  the  defendant  must  have  been  put  in  de 
fault  to  do  so,  and  such  defkult  roust  hare 
lieen  alleged  in  the  declaration.  Gtgnen  it 
ClouthieK  3  R.  G.  50,  Q.  B.  1872;  10$: 
G.G. 


XIT-  Effect  oc. 

.5*8.  Where  the  i>i)po-4aoti<  filed  an  oppo*ilion 
!u  1  wJe  of  niiiiioveiili1»s  |>art  of  which  wm  a 
mill,  claiming  a  paper  machine  which  thej 
iiail  placeil  in  the  miH—Htld,  that  the  l^f^l 
effect  of  the  contract  between  the  vendor 
and  the  parchaMr  was  to  give  the  latter  Ihe 
iiiiinoTe*ble  precariously  and  as  tenants  onlj, 
wd  not  to  deprive  the  vendors  of  their 
absolute  property  until  after  payment  of 
tlie  price.  Tne  Vnion  BuiUinq  SaHetu  v, 
Rimdl  k  Ooddard  el  at.,  7  L.  C'  R.  374,  3.  C. 
J"57. 


niiLer  of 

had  pM«ed  between  the  parties, 
aiHiHi;;  which  was  an  ab-oliite  di'wJ  uf  eale  uf 
the  poperly,  anit  aiunhcr,  mtute  siiiiiiilanHiua- 
If  Titb  it,  an  a^reemcnl  to  re-aiiiign  and  tradii- 
fer  the  praperty  to  the  vendor  upon  (he  per- 
formance of  a  certain  nondilion,  which  con- 
'lition  wa;  not  full)lled~/Z<M,  that  the  deed 
■if  sale  remained  in  fuli  force,  and  iliw  ilie  pnr- 
cbiMr  waa  abaolule  owner  and  proprietor  of 
tbe  property  tranaferred  lo  him  in  virtue 
LheiTOf.    Sham  &  Jtff'rey.  10  L.  C.  R.  340,  P.  G. 

im. 

370.  A  party  (the  pUintiR)  went  in 
and  punchaaea  B  qtiantily  of  goods  lo  ti. 


the  balanoe,  and  the  nierchani  refuned  to  deliver 
■hem,  bat  kept  the  ten  dollars  for  damaj;eH,  and 
ibe  partj  brought  action  to  recover  it— fl«U, 
that  the  merchant  could  not  retain  the  money 
pMd,  and  refuse  to  carry  out  the  lraD«action. 
WaUh  r.  Bernard  el  at.,  4  R.  L.  659,  C.  C. 
1^73;  1496  C.C. 


XVJ.  FoK  THE  Sale  op  Qooda. 

674.  The  wordB  of  article  1235  of  the  Crvit 
Code,  "contract  for  the  sale  of  good»,"coiiipriBe 
the  sale  of  promin^ry  notea.  Tfvlemt  A  Le- 
6(anc,*R.  L.560,  Q.  B.  1B70. 

XVII.  pHirDHLBtfT. 


575.  The  plaintiff  sought  the  r 
deed  of  ftale  on  account  of  dnl,  and  the  defen- 
dant pleaded  the  pi'eacription  often  yearn — Held, 
that  AH  the  dol  wak  only  diecovermJ  within  tite 
ten  yearn,  that  the  action  miint  be  tnaintxined. 
Piea7,lt  V.  Dcmera,  2  L.  C.  J.  207,  8.  C.  IB58 ; 
225S  C.  C. 

57S.  TheplaintilR  sought  an  account  from 
the  defendant  of  the  value  of  two  vejweln,  baaed 
on  certain  written  agreemenii  between  them,  tbe 
plaintitf^  and  ilefendaut,  concerning  the  vcMdi 
in  question,  it  being  contendeil  thai  the  agree- 
ment" ill  question  were  eniereil  lulo  bt^weenfbo 
partie'wiih  intent  to  defraud' third  persons — 
Hel(t,  that,  even  were  thia  true,  the  agreement 
would  neverthelera  be  valid  and  binding  be- 
tween thi-  i<artie»  thereto.  tlmiB  A  Jeffrey,  19 
L.C.B.340,  P.  C.  ISfiO. 

571.  Makmga  piirty  inloxi  nted  in  onler  to 
obtain  hi.s  signiiure  to  a  coniriut  i9  fraudulent, 
and  a  ground  of  rescission  of  the  contract. 
Yadm  r.  Vefdon,  13  L.  C.  J.  223,  S.  C  18fi» ; 
993  0,  a 

XVIII.  iLLBOAi.,  we  Brttiho. 

578.  Action  wax  brought  for  tbe  recovery  of 
the  purchaxe  money  stipulated  in  a  deed  of  Bale, 
arming  out  of  a  lottery— Add,  that  the  aale  waa 
null,  and  action  diamiased.  Fergiuon  et  at.  Si 
Scott,  2  aev,  de  Leg.  :!05,  Q.  B.  1843;  990 
C.  C.  4  Q.  32  Vic.  cap.  36. 

579.  A  party  who  ha^  been  convicted  of  fel- 
(ny  cannot  demand  the  reBcisaion  of  a  deed  of 
lale  of  an  imtiioveaMe  executed  io  coiapromiao 
>rsuch  felony.  Leblajtc  y.  Beaadcin  &  Bedard, 
!  R.  L.  625,3.  C.  IB70i  989  0.0- 

XIX.  IHHORIL,     see     BILLS     OF     BX- 


580.  No  rent  can  be  recovered  by  law  fof  ^^ 
nisea  leaned  fur  the  purposeof  keeping  a  honae 
>f  ill-fiime,  OarUh  v,  OuboI,  7  L.  C.  J.  127, 
J.  C.  1834;  900  A  1624  0.  C. 

681 .  A  lease  for  purpoees  of  proslitutioa  is  Bit 
mrnora I  contract,  and  cannot  lie  reo'ivered  on. 
HarrU  v.  J^nloiitA  13  L  C.  J.  336,  S.  0.  IKti 
)B9  A  990  C.  O. 

5r)2.  Any  contract  by  which  one  perxon  pro- 
nisea  to  uay  another  a  certain  sum  or  moner  if 
le  will  abalain  rrom  bidding  at  a  jadlcial  aafeii 
tn  immoral  and  illegal  contract,  aud  cannot  be 
'nforoed.  PerrtOuU  v.  Cotiture,  i  R.  L.  13,  U.  C. 
,872. 

5b3.  Any  contract  by  which  a  father  deprivea 
limaeir  of  his  pMernal  ri(;ht  ie  immoral,  mmI 
a>tf  be  aet  aeide.  HotIovi  A;  Saimedii,  IT 
..C.J.  293,Q.  B.  18T3i  lUH  A  liS9  0.  O. 
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2X.  Implied. 

684.  An  action  will  lie  upon  an  implied  con- 
tract for  board)  lodging  and  waHliintf.  Spats  y, 
Mqfers,  2  Rev.  de  Leg  124,  K.  B.  1811. 
,  686.  An -action  by  a  luerchant  against  the 
tnaeter  of  a  ship  to  recover  the  value  of  goodn 
lo6J^,  during  a  voyage  from  England  to  Quebec, 
is  a  ca^e  of  an  implied  contract  baween  a 
merchant  and  a  tratier.  Ricers  v.  Duncan^  2 
Rev.  deLeg.  124,  K.  B.  1819. 

686.  The  use  and  occupation  of  a  houpe  cre- 
ates an  implied  contract  oetween  the  landlord 
and  tenant,  on  which  an  action  in  debt  or 
aasumpeit  can  be  maintained  by  the  former 
against  the  latter.  Burns  v.  Burrell,  2  Rev.  de 
Leg.  206,  K.  B.  1822. 

687.  An  action  for  money  paid  for  the  neces- 
sary repair  of  a  mur  miioyen  can  be  maintained 
on  the  implied  contract  of  the  co- proprietor  of 
the  wall  with  his  neighbor.  Latouche  v.  Boll- 
man,  2  Rev.  de  Leg.  207,  K,  B.,  &  S.  R.  161, 
K.  B.  1821. 

688.  A  conf^ignee  is  liable  in  an  implied  con- 
tract to  pay  for  goods  which  he  receives.  Old- 
field  V.  Button,  2  Rev.  de  Leg.  207,  K.  B.  1812. 

XXI.  Interpretation  or,  see  SALE,  WAR- 
RANTY, Ac. 

689.  Appeal  and  counter  appeal  was  bad  from 
a  judgment  of  the  court  below,  condemning  the 
appellant  to  account  under  an  agreement  to 
advance  moneys  for  the  building  of  a  ship,  to 
be  reimbursed  out  of  the  proceeds  of  the  sale  of 
the  ship  (which  such  party  was  authorized  to 
send  to  his  friends  in  Liverpool,  or  London, and 
for  that  purpot^e  to  appomt  or  substitute  attor- 
neys or  a«  eutP),  togetner  with  all  expenbes  and 
charges  attendmg  xuch  sale,  and  altfo  a  commis- 
sion of  five  per  cent  in  addition  to  the  claim  of 
the  advancer  for  expenses,  etc-— Held,  that  the 
parly  making  the  advances  was  entitled  to 
charge,  over  and  above  his  commission  of  five 
percent.,  the  commission  of  his  attorneys  or 
agents  in  England  who  effected  the  sale  of  the 
Bnip,  at  four  per  cent.,  which  was  proved  to  be 
the  usual  charge,  and  which  was  payable  on  the 
whole  price  of  the  sale  made  upon  credit, 
although  part  was  paid  within  a  few  days  after 
the  transaction,  and  also  a  bank  commission  of 
one  i^uarter  p^r  cent,  charged  by  the  sub-agent, 
as  being  usual  in  England  on  similar  transac- 
tions. Symes  &  Lampson  ^  contra,  6  L.  C.  R. 
17,  Q.  B.  lJ^54. 

690.  The  word  "  summer,"  used  in  a  contract 
to  indicate  a  period  within  which  timber  should 
be  delivered  in  Quebec,  means,  under  the  cir- 
cum}>tanceh  disclohed  in  the  case,  the  season  of 
navigation,  which  begins  in  the  conimencement 
pt  Iday  and  termiuates  about  the  end  ot  Novem- 
ber, aud  cannot  bf  understood  as  limiting  the 
time  strictly  to  the  three  months  which  form 
the  season  of  similiter  as  the  year  is  divided  in 
the  calendar.  Thibodeau  et  al.  &  Lee,  7  L.  C.  R. 
430,  Q.  B.  li^67. 

.  691 .  By  acte  of  dissolution  of  partnership  the 
plaintiff  received,  as  part  of  his  interest  in  the 
firm,  two  promissory  notes,  with  a  stipulation 
that  he  should  be  at  liberty  within  three  weeks 
to  return  the  notes  and  to  take  such  goods  from 
the  fitock  of  the  '(lartoership  as  he  would  select 


to  an  amount  equal  to  such  notes,  and  interest 
at  66  per  cent,  advacce  upon  the  co$t  ihereof. 
In  an  action  of  damajzes  against  the  defendant 
for  refusing  to  permit  the  selection  under  the 
contract,  the  notes  having  been  duly  tendered 
bsuck— Held,  reversing  the  decision  of  the  court 
below,  that  the  plaiutffwas  not  limited  to  any 
particular  description  of  goods,  nor  obliged  to 
allege  or  prove  wliat  kind  of  goods  he  woald 
have  selected,  and  on  refusal  that  he  waa  enti- 
tled to  damages  in  a  sum  equal  to  the  aniouoc, 
upon  proof  ol  the  value  of  the  goods,  if  deliver- 
ed according  to  the  terms  of  the  contract.  PoU^ 
&  EUiott,  9  L.  G.  R.  349,  Q.  B.  1858. 

692.  Action  was  brought  a^nat  the  corpora- 
tion of  Montreal  in  virtue  ota  notarial  agree- 
ment by  which  the  defendants,  in  coDsideratioo 
of  the  transfer  to  them  of  certain  property  for 
the  opening  of  8treetc«,  and  of  an  advance  to  them 
of  a  certain  sum  of  money  necessary  for  the 
work,  that  the  corporation  would  open,  level, 
form  and  make  certain  streets  and  squares  in 
the  citjjT  of  Montreal — Held,  that  such  ander- 
taking  included  the  making  of  sidewalks  on  sucb 
streets,  but  not  the  making  of  fences  along  the 
line  of  such  streets  and  around  the  square**,  nor 
the  repairing' of  the  roadway.  Andersen  ei  at. 
V.  The  Mayor,  Ac^  of  the  City  of  Monirealt  3 
L.  C.  J.  157,  8.  C.  1869 ;  1017  &  1024  C.  C. 

693.  The  plaintifib  bv  their  declaration  aought 
an  account  from  the  defendant  of  the  raloe  ot 
two  vessels  which  had  been  built  by  them,  and 
concerning  which  a  number  of  written  agree- 
ments had  passed  between  the  parlies,  m  one  of 
which  a  reference  to  arbitration  was  stipulated 
in  event  of  dispute — Held,  confirming  the  iudg- 
ment  of  the  court  of  appeal,  that  such  daase 
was  not  to  be  construed  so  as  to  admit  of  a  re- 
ference to  arbitration  for  the  purpose  of  <iefeal- 
ing  the  appellant's  construction  of  the  deed,  and 
the  object  of  the  parties  thereto.  Shaw  &,  Jeffrey, 
lOL.  G.  R.  340,P.  C.  1860. 

694.  In  an  action  on  a  written  contract  to  pay 
certain  sums  of  money  annually,  with  interest 
frpm  the  date  of  such  obligation  to  the  maturity 
of  the  obligation — Held,  that  the  contract  im- 
plied an  ouligation  to  pay  interest  from  and  ato* 
the  time  at  which  the  payments  became  due. 
Rice  et  ah  k  Ahem,  6  L.  G.  J.  201,  &  12  L.  C. It 
280,  Q.  B.  1862  ;  1017  &  1024  C.  G. 

696.  The  declaration  of  the  plaintiff  set  up  io 
effect  that  the  de  lend  ant,  in  September,  1862, 
leased  from  him  a  pair  of  three-year  old  steers 
•for  two  years,  when  they  were  to  be  returned  in 
good  working  order.  This  agreement  was  evi- 
denced by  a  paper  writing  to  that  edect,  signed 
by  defendant  At  the  •end  o(  tjie  two  years  the 
defendant  did  not  return  the  oxen,  and  their 
value  was  set  down  at  $91,  for  which  plaintiff 
concluded.  Defendant  pleaded  that  after  the 
expiration  of  the  lease  plaintiff  agreed  to  hi^ 
keeping  the  oxen  until  the  following  spring^and 
that  therefore  the  agreement  of  lease  became 
extinct,  and  that,  moreover,  while  the  oxen  were 
still  in  his,  the  defendant's  possession,  plaintitf^ 
agreed  to  sell  them  to  him  for  $66  in  presence  of 
witnesses.  In  answer  to  interrixzatonee  plaintill 
admitted  having  promised  to  sell  them  to  defen- 
dant for  the  price  named,  provided  that  defen- 
dant paid  such  price,  and  that  the  oxen  were  ta 
be  security  for  themselves — HM^  tliaC  plaintiff 
had  never  relinquished  his  clain  uader  tfie  kaae. 


LC.  L.  J.  113,8.  C.  1866. 

5%.  Action  wfts  brought  on  a  notarial  ob)i- 
gllion,  therigbts  undeT  which  had  been  Intne- 
Kmd  to  the  plaiDtiff  with  the  l<noiT|p<i|Ee  ami 
coBsent  or  the  drrendaDt,  and  wherein  it  waa 
'lipotald  Ihat,  as  securilj  for  tbr  {jaymeot  or 
[he  Mun  of  $120,  wbkb  tbe  dcfcndanl  acbnow 
Mnid  to  owe  and  prowioed  lo  fny  to  the  auleur, 
lebjpahec^ed  a  certam  lot  of  land  wilh 
boDU  LhereOD,  etc.,  and  stipnlaled,  moreoTer, 
tLU  uctil  the  patiiLeot  of  the  aiiiouat  of  such 
oblvttioa  the  oiortgagee  «bould  liave  the  right 
lo  !i»e  in  ifae  bonae^  etc. — Beld,  coaflnnmg 
judgment  of  court  below,  that  euch  coveuanL 
hatiof  the  effect  of  a  lease  of  the  tiouoe,  there 
could  be  DO  racit  re  vend  lea  lion  from  jear  lo 
*ear,  eo  aa  U>  cause  a  presun)ption  of  delay  for 
ihtmnnenl  of  the  priDcipal.  King  v.  Oontoay, 
ULC.  B.  401,8.  C.E.  1866. 

.XXII.    LuBtLITT  nDEK. 


Kneible  for  (he  HinkinE 
him  on   fo      ■  ■■ 
,  bat  aa'eumed  by  lii 


I  fouodatious 


597.  A  bnilder 
of  a  boikjinr   erected 
nitde  by  aootbei 

trnder  and  con  tract,  without  protest  or  objection, 
altbouj^  «uch  sinking  be  attributHble  to  the  in- 
eufficieucy  of  the  TouDdatioDa  a''d  orthesoil  on 
vhicli  they  ar«  buili,  and  in  liable  U>  make  good 
ithia  own  ezpenfie  the  damace  thereby  occa- 
Hoiwd  to  hia  work.  WardU  &  Bel/note,  12 
i  C.  J.,  Q.  B.  A  16  L.  C.  J.  H5,  P.  C.  1872 ; 
1«88  C.  C. 

638.  Btid,  confirming  judement  of  court  be- 
low, that  a  clause  in  a  dred  of  eale  of  a  ship 
bFiweeo  J  ft  H,  lo  which  G  is  no  parlr,  to  the 
effect  that  J,  who  i«  lo  complete  the  abip,  nhall 
tuT  the  limber  required  therefor  from  0,  for 
shicb  timber  M  promised  to  accept  and  pay 
ilratts  drawn  ataiz  months,  ia  a  sufficient  writing 
Kiibin  article  1236  of  the  Uiril  Cole,  and  Q  hav- 
io;  acted  tfaereoD  with  the  knowledge  and  con- 
'«oI  of  U  (at  who«e  inttance  the  deed  of  sale 
had  been  verbally  ootided  to  hitn)  liad  a  direct 
ution  against  U 'for  the  price  o I  the  timber  ao 
■old.  thedrafl  forwiiicb  he  had  refused  ki  accept 
aod  pay.  JficAon  &  Gaurreau,  1  Q.  L.  R.  27, 
«  B. 1874. 

XXm.  Hade  n  Fobeior  Codhtbt. 

5M.  The  law  of  a  country  in  which  a  con- 
inct  is  made  and  ita  uoagee  in  tnde  muni 
pi'rm  in  mercantile  cases.  Allen  v.  Scaife  el. 
it:  3  Bcv.  d«  Lig.  77,  K.  B.  1816,  ft  art  224, 
pace  Mtpni. 
.  we.  Fivofof^Tbe  plaintiff-  surd  the  defen- 


XXV.  On 


o  Fl'u 


601.  The  plaint  ff'  wa«  the  traosreree  of  Iwa 
noiei*  acceplfii  by  liis  euipturcr  in  part  hticle- 
menlofa  note  for  ^250,  given  by  defendant  in 
consideration  of  one  ibuiiMnd  sliart'S  oi  tlie 
capital  Mock  uf  certain  Mill  worka  sold  L>y  him- 
on  the  undersianding  thai  the  vendor  wa»  (o 
hold  the  stock  as  cuilateral  security  until  the 
maiurity  o1  the  oule,  at  whlcli  liioc,  if  Ihe  nule- 
were  met,  he  bound  himself  to  execute  the 
transfer  of  the  stock  lo  the  defendant,  otherwise 
to  sell  it  aod  retain  the  aniouni;  of  the  nuui  out 
of  the  proceeds.    The  note  at  maturity  was  only 

Crtly  met  and  bia  other  noles  given  lor  the 
lance,  which  were  Ihe  notes  sued  on  bjr  the 
plaintiff  as  transferee— ifeW,  coiiamiing  judg- 
ment of  court  below,  that  as  the  plaiulitf  liadi 
not  set  up  in  hia  declaration  anf  offer  to  transfer 
the  sharee  inquesCion  to  defendant,  and  liaviog 
refoaed  such  transfi  r,  ihat  the  action  inust  b^^ 
dismisaed.  Eemnted  ft  Drummond  el  al..  Ilk 
L.  C.  B.  27,  Q.  B,1869. 


c  MASTER  k 


>  SBB- 


602.  Action   was   brought   for  the   value  oT 

work  and  labor  done  in  the  repair  and  mauu- 
facture  -of  certain  articles— ifeW,  not  to  be  a 
sale  pure  and  simple,  but  a  contract  for  the  hire 
of  work,  which  did  not  come  under  the  Blaiute 
of  Frauds.  Bonegani  ft  MoiliruUi,  14  L.  0.  J~ 
106,  Q.B.   1869. 

eon.  Defendant  lodged  a  horse  with  plaintiff, 
a  livery  stable  keeper,  to  take  care  of,  for  wln.ili 
he  was  lo  pay  seventeen  dollars  a  monlb.  I>ii>  at 


le  price  should  he  greater  for  a  short  period — 
Itld,  that  the  plaintiff  could  not  recover  more 


XXTin.  Op  MiBHiAOF,  ««  PB0UI8E  or, 


604.  Breach  o/.— Promises  of  marriage  fonii 
valid  obligations  and  are  subject  lo  all  tlie  rule* 
of  ancb,  even  against  the  female  contrncfanb. 
UfatMeu  v.  Lajtamme,  4  R.  L.  371,  S.  C  IHVl. 

606.  But  where  the  female  Jiancie  refiitwl  to 
carry  out  her  agreement  to  marry  the  plaintiff', 

I  tne  ground  of  reports  which  she  had  heard 


I     XXX.  Perfobiiaboe  or. 

606.  The  plaintiff  sold  lo  the  defendant  a. 
quautity  of  lullocks  of  a  certain  size  setfortk 
in  written  contracts  siened  |iy  them  respec- 
tively. It  was  agreed,  (uso,  thai  the  delendant 
should  send  a  man  (o  work  for  the  plaiutiS. 
end  superintend  the  getting  out  of  the  futtuok%, 
the  defendant  freeing  Ia  receive  everythinit 
1..J  .=,.._■.„  L_  .t 1_ ulti  select 
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defendant  a  quantity  of  futtocke  which  were; 
although  marked  off  as  agreed    upon,  under 
mte  and  of  an  inferior  qualitr,  ao  that  defen- 
dant   refused    to    wcept-lTWd.     on    action 
ftrougbf,  revereing  the  judgment  of  the  court 
ftelow    that  the  power    of  the    man  sent  by 
-defendant  to  mark  off  only  extended   to    the 
quality  of  the  futtock«,  and  tliat  he  had  nothing 
to  do  with  their  eize,  which  was  fixed  by  the 
oontract,  and  that  he  had  no  piwer  or  antkiority 
•4o  bind  the  appeUant  by  marking  off  futtocWii 
which  were  not  of  the  eize  and  quality  stipu- 

i  B '  1865"  ^'"*"'  *^  ^   ^'  ^'  ^^^' 

^«^l\^^/''\*  '"*"®^  ^«^**^  ^  «""<»  a  large 
<Hiantity  of  wheat  for  the  defendant,  upon   tlie 

finderetanding  that  the  defendant  was  to  furnish 

defendant   neglected  to   furnish    the  bagfi,  by 
«Mon  of  whicli  plaintiff's  mill  was  sto^  for 

'5i  J?J%*"^  ^^^  P^*'"^*^  ^  "P  *^«  ^^^  of 
W  SIX  day^  stoppage  m  compensation  of  a 

SjJII..*!!5J'll*  ^'"^  ^y  '^T  defendant  for  the 

'^Oat  the  plaintiff  could  not  claim  damage  in 

wchcaje  where  the  other  could  not  havTbeen 

Reasonably    expected  to    have    foreaeea    that 

a1!TL     ij  ^'  ?"^  that  moreover  the  defen- 

1^2  th^?!!^''''  ^'^  P^*^  •»  ^*^f*">t  ^0  carry 
«yi  that  poruon  of  his  contract  before  any  right 

iL^^S^'^wi  I'^^tT.  t^^Pt^'ntiff'theifrSn. 

J  J-®^'  T^*°  *°  ■.'■^**^^«  contracted  for  has  been 
t^*''!!!r\u°^"^^  'r  proper  order  for  the  purpose 
IS?'  'i**®  purchaser  is  well  founded  in  pw^ 
msting  and  requiring  the  same  to  be  pat  in  pr^r 
orfer,  in  his  offer  to  give  back  or  lillow  the  con- 

XXXI.  PBinrr  of. 


r*n  ^[  ^^'  ^^^  P>*«nt-ff  lent  the  Mid  inni 
to  Oroteau,  but,  00  action  brought  agaJDituic 
surety,  the  latter  pleaded  that  he  wa«j  not  liibl« 
1or  a  suretyship  entered  into  for  a  debtootin 
existence  at  the  time  of  entering  into  it,  aiui(h« 
moreoiRer  there  was  no  privftv  of  contmt 
between  him  and  the  plaintiff- ^ejM.  dismiwog 
tbe  action,  that,  as  there  was  no  proof  thittlK 
plaintiff  lent  the  sum  in  question  on  thefcithof 
the  deed  of  suretyehip  entered,  into  brd^ 
dant,  there  was  no  privity  of  contrast,  tnd  \k 
pTaintiff  could  not  recover.  Derotuak  ?. 
Boudtt,  1  L.  C.  R.  41,  8.  q.  J|9j5*. 

XXXin.  RATiFrciVioK  of!  ' 

612.  When  a  plaintiff  demand*  the  amountof 
damages  stipulated  in  a  contract  he  therebr 
afflrms  the  contract,  and  consequently  cioiwt 
call  on  the  defendant  to  refund  any  samsof 
money  which  he,  the  plaintiff,  has  advancedmd 
^id  in  execution  of  the  contract  on  hfa  pan 

K.  B.  1819.  ^ 

XXXIV.  REGARDiira  MiiroKs. 

613.  In  an  action  by  a  father,  a  widower,  ta 
recover  the  custody  of  his  minor  children,  far 
whose  care  and  pzovision  he  bad  entered  inwi 
contract  with  the  defendant,  with  whom  the; 
had  remained  four  years— fleW,  revcming  the 
judgment*  of  the  court  below  (vide  13  L  C.J. 
57)  that  any  contract  by  which  a  father  dforifO 
himself  of  his  paternal  rights  is  immoiJ  »ad 
cannot  be  enforced.  Kennedy  &  BarUm,  17 
L.  C.  J.  253,  a  B.  1873 ;  12584  I25i>  0.  C. 

XXX v.  Rfaoissioir  of. 


II  Ji!i  V"^  Pl»mtiff  agreed  with  the  defendant 

r«alA«^^i^'^"^'/^*.'  ^^'  the  plaintiff,  would 

'«ake  and  dehver  to  them  all  the malt 

for  brewing  as  they  would  require  it,  during  the 

tJT  ?^1'''  ^"*"'  ,^  •"^  bi8  partner  to 
SiZi  ^*L  the  materials  necessary  for  that 
puijofle,  the  whole  under  a  penalty  of  £300, 

4SiSf.n?M^'^^  i»^^'«-  Sutequent  to  this 
Sh^kI  ?  ^  *"*^  ^'^  P*'^°«^  ^>®<^e insolvent, 
tkfu^^^'^'Itr^^l^^^^tion  having  passed  into 
fatiWj^'^^  defendant  D,  anlfi^tee? 
having  died,  D  undertook,  with  M,  to  do  and 

CrfV"  i^^^  ^'  9^>  k^  *»«  plirtner  hSd 
^und  themselves  to  do.    On  actioTagainst  U 

iKLT'^r^?'*?)??^/  "'^^  ^  "  8uret?~J5eH 
XI.  as  there  was  no  agreement  and  no  privity  of 

iJ}^'  ^S.*°  action  bv  certain  legatees  againsta 
third  party,  charge!  hy  the  universal  l^tee  to 
^Ll**"   li  *'"^4'^'«  ,coming-J5r«;d,  that  the 

^MJi.r"'i^  """"^rH*  ^^^'?  ^''iS'^O  privity  of 
Jpiitract.  Rams/ord  et  al.  &  (narkeet  (d  3 
»«J- de  L6g.  260,  Q.  B.  Ig48.  '  ^ 

A.!i  :  I  apothercase  thedefendant  by  noUrial 
Jeed  voluntarily  constituted  himself  sui^^  to 
Any  one  who  would  advance  to  oae  Croteau  the 


614.  Plaintiff  brought  actioa  to  «ci  aide  i 
deed  of  sale  to  defendant,  on  the  ground  tW 
I  he,  the  plaintiff,  had  been  deceived  into  miking 
It,  having  been,  previously  thereto  and  tut^ 
sequently,  rendered  totally  unfit  to  tranwct  wj 
business,  and  that  defendant  also  had  promtftii 
to  return  the  land  at  any  time  on  demand,  ani 
the  evidence  showed  that  the  plaintiff,  dioo^ 
addicted  to  liquor,  was  not  intoxioaied  al  tk 
time  of  the  bhle^Held,  reversing  ttie  decisicA  of 
the  court  belo^,  that  Jheae  were  not  snfidftt 
grounds  for  annulling  the  «ale.  ItHn  r.  Mo- 
loney, 6  L.  C.  J.  286,  Q.  B.  1862. 

616.  Where  a  case  of  rags  was  sold  hrsadliil^* 
and  action  was  brought  to  set  a^ide  the  sale  ob 
the  ground  that  the  rags  were  not  according  to 
sample,  and  the  evidence  supported  the  all^- 
tion  of  the  plain tiff—fleW,  that  the  acUon  w» 

L.  C.  L.  J.  a*,  Q.  B.  1866. 

616.  And  held,  also,  that  the  mere  f«5epti« 
of  the  rage  at  the  railway  station,  where  thrf 
were  delivered  without  special  examination  •«* 
comparison  with  the  sainple6»  and  the  pay^eot 
of  a  sum  of  money  on  aAonat,  on  the  suppoii- 
tion  that  all  was  right,  ,w6^1d  not  operate  u  • 
bar  to  the  vendors  repuffiMiing  the  sale  titer  ^ 
discovery  that  the  rags  were  not  acoonli^  ^ 
sample,    lb. 

617.  But  in  such  case  the  vendor  most  fftsf* 
the  goods  within  a  reasonable  date»  or  give  aeti* 
of  his  intention  iqf  do  so,    lb.  *  1610  a  0. 
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^\^  Action  WA8  broagtit  to  Wt  aoide  a  deed 
ftf  Mie  of  eertain  property  made  to  the  defen- 
daoi  by  the  auteur  of  the  plaintiff  some  Tears 
preriouely,  on  the  ground  of  fraQd>  it  l>eine 
aileeed  that  the  defendant  had  conspired  with 
tbefiuehand  of  the  vendor^  who  wae  a  worth leae, 
prodigal  person,  to  deprive  the  wife  of  her  pro- 
perty for  a  totally  inadequate  consideration — 
Heid,  confirming  the  judgment  of  the  court 
below,  that,  aethe  plaintiff  nad  not  brought  into 
(bf  record  all  the  parties  interested  in  the  case, 
and  ai»,  moreover,  ten  yearn,  less  one  day,  had 
l*en  allowed  to  elapee  between  the  date  of  the 
9&id  deed  of  sale  and  the  inntitution  of  the 
action,  daring  which  time  defendant  had  made 
great  improvements  in  the  property,  and  as, 
moreover,  no  fraud  had  been  actually  proved, 
that  the  action  would  be  dismissea  with 
co(»t^.  Guyon  &  Lionais,  2  R.  L.  333,  Q.  fi. 
WO. 

619.  The  plaintiff  had  pold  a  number  of 
horees  and  carriages  to  the  defendant  for  $800, 
bat  by  title  of  lease,  said  sum  to  be  paid  at 
certain  periods  stipulated  in  the  deed,  but  the 
property  to  t)elong  to  the  purchaser  at  the 
end  of  the  term  if  all  the  conditions  were  then 
ftilfilled.  The  defendant  failed  to  pay  |260, 
and  the  plaintiff  took  an  attachment  in  reven- 
dication  to  recover  the  property — Held,  that 
•uch  a  proceeding  would  not  lie,  as  the  proper 
remedy  waa  br  action  in  rescission  of  the 
iieed.  Brottn  k  Lemieux,  3  H.  L.  361,  Q.  B. 
1^71. 

620.  The  action  in  rescisMon  follows  the 
claim  if  transferred,  unlei*s  otherwise  reserved 
bv  the  ereiiitor.  Berard  v.  Barrette  ei  ux.  & 
£amb€fi  A  Sahas,  5  R.  L.  703,  S:  C.  1874  ; 
1574  C.  C, 

621.  An  action  to  rescind  a  contract  on 
accoonl  of  breach  of  warranty  must  be  broueht 


XXXVI.   RtSOLUTORT  CUAUSB  IW. 

626.  Where  the  plaintiff  sued  on  a  contn^t 
of  lease  accompanied  by  promises  of  sa]e>  o^ 
the  condition  that  the  other  contracting  par^ 
should  build  a  house  on  the  property  of  ^ 
certain  value,  that  he  should  pay  the  rent  as 
stipulated,  and  also  the  fir8t  instalment  of  tbye 
price  of  sale,  and,  failing  in  any  of  these,  that 
the  promise  of  sale  should  be  null  and  void — 
Held,  on  action  brought  for  the  ilr8t  instalment 
overdue,  that  the  stipulation  could  not  be  con^ 
sidered  de  rigueur,  and  the  action  was  dis- 
missed with  costs.  Homier  v.  DetnerSt  1  L.  C. 
J.  12,  S.  C.  1866  ;  1088  C.  C. 

XXXYII.  Sous  Seing  Prive. 

627.  Contracts  in  writing,  sous  seing prio^,  are 
not  null  because  they  are  not  made  en  daublf, 
Shaw  V.  McConnell,  4  L.  C.  K.  176,  S.  C. 
1864. 

XXXVIII.   SlGNALLA6MAT14)l^B. 

628.  An  agent  cannot  claim  a  commissiot^ 
where  he  has  oeen  engaged  to  execute  the  com- 
mission by  a  signaliagmatique  contract,  and 
where  it  is  presumable  that  such  commission 
was  intended  to  be  part  of  the  consideration  of 
the  contract.  Benaud  v.  Walker  &  ^  contra,, 
13  L.  C.  J.  180,  8.  C.  1868. 

XXXIX.  Termination  of. 

629.  Where  the  plaintiff  had  agrec-d  with  the- 
defendant  M.  and  nis  partner  to  furnish  all  tl^e 
malt  which  they  would  require  for  their  brewery 
during  five  years,  on  certain  conditions,  and  M . 


With  all  dne diligence,  and  must  have  the  enect  and  his  partner  became  insolvent— //«M,  that 


of  replacing  the  other  in  the  same  position  with 
respect  U>  wie  goods  which  are  the  subject  of  the 
(i/ntraci  mti  he  was  before  their  delivery.  Lewis 
ct  al.  V.  Jeffry,  18  L.  C.  J.  132,  S,  C.  1874 ; 
1530  C.  C. 

622.  Where  a  person  has  acquiesced  in  a  deed 
of  eale  from  him  to  another  for  a  number  of 
yeare^  and  then,  when  the  property  has  been 
Miateriallj  improved  and  increased  in  value  by 
the  expeDditure  of  capital,  seeks  to  have  the 
dee<i  set  aside,  he  most  show  good  reason  for 
the  delay  or  the  action  must  be  dismissed.' 
Lestotne  ▼.  lAonais,  6  R.  L.  123,  P.  C.  1874 ;  Sc 
2  L.  C.  L.  J.  163,  8.  C.  1866. 

€23-  A  oODtract  ofeale  cannot  be  rescinded 
f/n  acooQiit  of  allied  defects,  if  such  defects  are 
open  and  apparent  and  conld  easily  have  been 
discoverad^  iad  eepecially  if  they  only  affect  the 
object  of  aale  incidentally,  and  not  the  sub- 
tFtance  of  the  thing  itself.  Frigon  v.  Busstl,  6 
;R.  L.  5M,  fr  C.  1874;  1623  G.  G. 

€24.    Ami  where  action  is  brought  against 
lithe  pavohMcr  ibr  the  price  of  sale,  and   he 
iieada  gvomd  of  rescinding  the  contract,  he 
iiioat  mH  9Af  pray  for  the  dismissal  of  the 

Lion,  btti  tMttheooatract  itself  be  rescinded. 

626.  Tlvaetidii  in  lescission  of  a  contract  of 

Jra'e  » jMWibed  in  ten  years.     Wainright  et 

▼•  tirjIlMiri  €ie^  V  Sorely  6  R.  L.  668, 


such  contract  was  oolv  binding  as  long  as  the- 
malt  was  required,  anJ  therefore  the  innolvency^ 
of  defendants,  and  their  ceasiug  to  employ  the 
brewery,  terminated  the  contract,  and  no  damages 
could  be  claimed  on  the  ground  of  subsequent 
non-performance.  Oakley  v.  Mor rough  ti  ^L,. 
P.  R.  74,  K.B.  1810. 

XL.  To  Marrt. 

630.  An  action  against  a  tutor  for  non-pif- 
formance  of  a  contract,  by  which  he  undertook 
to  marry  his  ward  to  the  plaintiff,  cannot  be 
maintained.  Chaboi  v.  Morristi,  2  Rev.  de  Leg. 
79,  K.  B.  1812. 

XLII.  Violation  of. 

631.  Action  was  brought  by  an  ar^Shitect  t^ 
recover  the  amount  agreed  upon  for  the  super- 
intendence of  a  house  in  course  of  construction — 
Held,  confirming  the  judgment  of  the  court 
below,  that  an  architect  cannot  at  the  same  time 
be  employed  in  the  interests  both  of  the  pro- 
prietor and  the  builder,  and  receive  pay  frorn 
tx)th,  and  where  it  was  proved  that  the  architect 
had  covenanted  with  the  builders  to  receive  pay 
from  him — Held,  a  violation  of  the  contractis 
Buffic  ien  t  to  d  iecharge  the  propr  i  etor .  Tdtirlar^ 
k  Bodier,  16  L.  C.  B.  473,  Q.  B.  1866. 
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XLin.  What  w. 

632.  An  agreement  in  writing  written  by  one 
partner  in  the  name  of  the  firm,  bat  without  the 
Knowiedge  or  consent  of  the  ottier  partnere,  offer- 
ing to  take  a  person  into  the  partnership  afier 
the  lapw  of  a  specified  time  '^  npon  terms  which 
will  be  mutually  satisfactory/'  but  specified  no 

•condition  as  to  duration,  shares,  and  tne  like,  is 
noi  AQCh  a  contract  as  will  give  rise  to  an  action 
of  damages  in  the  event  of  a  breach.  Higginton 
V.  Lyman  et  al ,  4  L.  C  J.  329,  S.  C.  1860. 

63H.  'I'he  lease  of  a  stall  in  the  market  from  the 
mayor,  etc.,  of  the  city  of  Montreal  is  a  contract 
within  the  meaning  of  29  Vic.  cap.  56,  sec.  7. 
J^nUth  &,  MeShane,  15  L.  C.  J.  203,  8.  C.  1871. 

634.  A  principal,  at  the  dose  of  the  season  of 
navigation,  by  letter  withdrew  the  specifications 
of  certain  timber  which  he  had  employed  the 
plaintifl*  an  broker  to  sell,  but  which  was  siill 
nnso]d«  u  lling  him  that  he  required  thespecifica- 
t'uiu^  11.  <j7der  to  get  advances  on  them  from  the 
batil^.ami  that,as  a  compensation  for  his  trouble, 
they  nhimld  tie  returnecl  to  him  in  the  spring  for 
the  piir|M)se  of  renewing  the  trani^ction  if  the 
timber  nliould  not  be  sold  sooner.    The  principal 

.  having  died  before  the  next  season  opeuni,  and 
his  representatives  hafinjc  sold  the  timber  with- 
out nierence  to  the  plaintiff— iTeM,  that  the 
pronuHe  of  the  principal  was  a  mere  unaccepted 
one,  and  did  not  entitle  plaintiff  to  damages  for 
breach  of  cont««ct.    Stwfbs  v.  (hnroy  et  al.,  2 

-41.  L.  K.  53,8.  C.  1871. 

XLIV.  With  a  Corporation. 

€35.  Where  a  subscription  note  was  given  to  a 
municipal  corporation  to  aid  in  the  erection  of  si 
fMililU'  market — Heldy  that  such  an  agreement 
If  a.s  one  which  was  not  beyond  the  powers  of  a 
corporate  body,  and  was  not  contrary  to  good 
tjjorals.  The  Corporation  of  the  Village  of 
fTaierloo  v.  Girard,  16  L.  C.J.  106.  C.  C.  1872. 

XLV.  With  Public  Officer. 

636.  He  who  contracts  with  one  whom  he 
'  knows  to  be  an  ofiioer  of  the  Government  gives 
credit  to  the  Government,  if,  in  point  of  fact,  the 
•debt  is  contracted  for  the  public,  and  he  cannot 
support  an  action  against  the  officer.  Finback 
V.  hntrfni.  2  liev.  de  Leg.  469,  K.  B.  1821,  & 
IUhert\.  ValUe,  lb.  1817. 


XLVI. 
DENCE. 


Written    Evidence    of,    see  EVI- 


687.  lu  an  action  by  a  blacksmith  against  the 
defendant,  a  merchant,  for  the  non-delivery  of 
coal  purchased  from  him  by  the  plaintiff,  a 
Jury  being  granted,  the  plaintiff  was  about  to 
make  proof  of  the  purchase  by  parole  evidence 
when  tne  defendant  objected — Heldf  that  under 
25  Geo.  III.  cap.  2,  the  17th  sec.  of  the  Statute 
of  Frauds  was  in  force  in  Canada  in  commercial 
cases,  and  therefore  a  sale  of  goods  to  a  greater 
value  than  £10  could  not  be  proved  where  no 
part  of  the  goods  had  been  deliveredi  no  earnest 
given,  and  no  memorandum  in  writing  made 
of  the  contract.  Hunty.  Bruce,  P.  R.  8,  K.  B., 
A  Pout  v.  MeikMohn,  P.  B.  11,  K.  B.  1809: 
1235  C.C. 


638.  Acikm  was  brooght  for  goods  soM^  mkI 
the  defendant  pleaded  that  at  the  time  he  pur- 
chased he  was  a  minor — Held,  dismissiag  the 
answer  of  plaintiff,  that  defendant  had  promised 
to  pay  since  he  became  of  age,  that  no  action 
would  he  on  such  a  promise  in  commercial 
matters  except  made  in  writing.  Mann  -r,  Wil- 
son, 3  L.  C.  J.  337,  C.  C  1859 ;  1235,  sec  2, 
C.  C. 

639.  The  plaintiff  sued  the  defendant  for  sn 
amount  alleged  to  be  due  for  a  oertaia  cargo  of 
salt  which  the  defendant  purchat*ed  from  him, 
and  asreed  immediately  to  remove  and  pay  for 
in  cash — HM,  that  the  re-sale  of  the  salt  by  the 
vendee  was  a  sufficient  acceptance  to  take  iht 
case  out  of  the  Statute  of  Frauds.  Jaekton  t. 
Footer,  12  L.  C  R.  106.  8.  C.  1862;  1235 
C.C. 

640.  In  an  action  brought  to  recover  $245  for 
furnishing  and  making  certain  carpets  which, 
it  was  alleged,  the  defendant  had  ordered  to  be 
made  according  to  directions  then  and  there 
giveuy  and  had  promised  to  take  delivery  there- 
of, and  to  pay  for  the  same  in  cash  on  oeiiverr, 
but  which  he  subsequently,  and  on  teader,  re- 
fused to  do,  and  pleaded  there  was  no  proof  of 
anycontract,  relying  on  the  Statute  of  Fraods 
—Meld,  that  the  Statute  of  Frauds  had  beea 
recognised  by  the  Jurisprudence  of  Loirer  Can* 
ada  prior  to  and  since  tue  Proyincial  Act,  10  k 
11  Vic  cap.  11,  as  in  force  as  a  rule  of  evideoce 
in  commercial  matters.  Baylie  r.  Rwland,  15 
L.  C.  R.  94,  S.  C.  1864 ;  1235  C.  C. 

641.  But  held,  also,  that,  nevertheleaa,  the 
plaintiff  was  entitled  to  treat  the  admissions  of 
the  defendant  ^iven  as  a  witness,  or  by  answers 
to  interrogatories  8urfait9  et  ariielee,  as  a  com- 
mencement de  preuvepar  6crit*    lb.  9L  C.  R. 

642.  And  hAd,  alao»  tiiat  the  making  of  the 
carpets  did  not  constitute  such  an  inoorp(»«tioii 
of  labor  and  material  as  to  constitute  a  delivenr 
and  acceptance  under  the  Statute  of  Fran  I^i.  lb. 

643.  Where  a  minor  bought  hay,  and  actton 
was  brought  on  the  contract — HeUi,  that,  though 
the  minor  wa^a  trader,  still,  as  buvin^  and  bell- 
iug  hay  was  not  part  of  nis  regular  business,  that 
it  was  not  a  commercial  transaction,  such  &§ 
came  under  the  Statute  of  Frauds.  Gtiemon 
V.  Lacombey  4  R.  L.  385,  0.  C.  1872  ;  1233 
C.  C. 

644.  In  cafies  of  the  bargain  and  sale  of  gool* 
through  the  agency  of  a  broker,  the  bought  ant 
sold  notes  of  Hie  broker  supply  the  place  of  the 
writing  signed  by  the  parties  under  the  Statote^f 
Fraudn.  Lusk  et  al.  v.  Hope  et  al.,  17  L.  C.  J 
19,  8.  C.  1878;  1235  C.  C. 

645.  The  Statute  of  Frauds  only  applies  i> 
commercial  sales   pure  and  simple,  and  not  t' 
contracts  for  work  yet  unfinished.     Donegani  A 
MolUnellu  14  L.  C.  J,  106,  Q.  B,,  &  4  C   L  J 
15,  S.  C.  1869. 

646.  Article  1235,  therefore,  of  the  Civil  Co-lt 
applies  only  to  cases  where  the  merchant  dea]> 
in  articles  which  he  does  not  manufactare  him- 
self, but  procures  them  to  be  manufactured,  or 
buys  them  from  the  manufacturer,  orftom  somt^ 
other  merchant  to  sell  again.    lb. 

647.  And  where  the  action  was  for  work  and 
labor  done  in  the  manufacture  and  repair  of 
certain  articles—if^M,  not  to  be  a  sale  pate  and 
simple,  but  a  contract  for  the  hire  of  irark,  and 
did  not  come  under  the  Statute  of  FiMl^    lb. 
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CONTRACTOBS — See    ARCHITECTS,  [  be  valued  in  an  express  authentic  written  agree- 
ment according  to  a  speciHed  contract  In  other 


BUILDERS. 


J.  J^OTiOH  AoAiVBTy  648-650. 
II.-  Actio V  bt,  651-654. 

Far  Extra  Work,  665-657. 
III.  Etidkvck  op  Tcvdbrs  BTy  658,  659. 
iV.  LiABiLiTT  or,  660-668. 

fbr  AceidenU,  669,  670. 
Y.  RiGBTS  or,  671,  67H. 

i.  ACTlOir  AOAIVST. 

648^  Action  in  assumpsit  was  brought  against 
a  contractor  for  money  advanced  to  him  for  the 
boiiding  of  a  house  which  he  had  failed  to  build 
—HtidfOn  the  plea  Of  the  defendant,  that  his 
obligatioo  was  to  build  the  house,  and  not  to 
repay  ihe  money,  a  thing  which  he  had  never 
pmmised  to  do,  and,  therefore,  the  action  in  as- 
sumpsit did  not  lie.  Ingham  v.  Kirkpatriek,  3 
L  0.  J.  282,  S.  C.  1856. 

649.  In  an  action  on  a  qtumium  meruit  for 
vork  and  labor  done,  with  the  common  counts 
only  in  the  dn^laratioo,  if  it  appear  that  the  work 
"^u  performed  under  a  written  contract  the  ac- 
tion will  be  dismissed . 

650.  But  on  the  other  hand  if  the  action  is 
Itrought  on  a  contract,  and  the  contract  is  not 
proved,  no  evidence  of  a  quantum  meruit  c&n  be 
received  un lefts  there  be  a  common  count  for  a 
4iwmt9m  meruit  in  the  declaration.  Barry  v. 
beacim,  2  Rev.  de  Leg.  124,  K.  B.  1820. 

11.  ACIOK  BT. 


^1.  Action  was  brought  by  a  contractor  on  a 
contract  to  build  the  brick  and  stone  work  of 
a  bouse  and  furnish  the  materials — Heldt  on 
objection  as  to  the  admisBibility  of  a  witness, 
{hat  it  was  a  commercial  action  so  as  to  admit 
<f  the  rules  of  evidence  derived  from  the  English 
law.  McGrath  v.  JJoyd,  I  L.  C.  J.  17,  S.  C. 
1h56;  1206  C.  C 

652.  And  in  an  action  of  assumpsit  for  work 
and  labor  done,  where  the  defendant  pleaded  and 
proved  that  the  work  was  done  under  special 
written  agreement,  the  action  was  dismissed. 
McOiniUe  v.  McClosky  et  al.,  1  L.  C.  J.  193, 
S.  C.  1867. 

653.  A  contractor  contracted  to  do  work  as 
'a  el)  in  hia  own  name  as  in  the  name  of  anotlier, 
i\v.d  afterwards  action  was  taken  for  the  price  in 
the  name  of  both,  and  the  defendant  pleaded 
that  the  other  was  no  partv  to  the  contract  and 
therefore  could  not  join  in  the  action — Held,  that 
uUhongh  the  other  never  ratified  the  contract  or 
f'drticipdted  in  its  execution  that,  under  the  terms 
oi'  the  contract,  the  action  could  be  brought  in 
(he  name  of  both.  Newcomb&  Grant  et  at,  •  14 
L  C.  B.  40, 8,  C.  &  Q.  B.  1862. 

654.  And  held  also,  that,  were  it  otherwise, 
the  reeo^ition  of  the  plaintiff  by  the  defendant 
^y  the  (AroMcf  his  articulation  of  facts  would 
!«  suffineni  to  cover  his  exception.    lb. 

655.  FifT  BKbra  Work, — ^A  carpenter  cannot 
TQsaiUM  an  action  generally  indebiiatus  as- 
jntwip$U  as  Ibr  A  quatuum  meruit  for  work  and 
labor  jpftfiMrttMd  and  materials  found  by  him,  if 
^uch  MOT  and  materiala  were  for  extra  work  to 


words  the  law  does  not  permit  an  action  indebi- 
tatus a»9umpeit  to  be  brought  on  a  specialty  or 
deed,  nor  on  an^  special  agreement  in  execution 
of  which  anythmg  remains  to  be  done,  the  pro- 
per course  being  to  allege  the  contract  in  pur> 
suance  of  which  any  extra  work  was  to  be  done. 
Stuart  V.  Trepanniety  1  Rev.  de  Leg.  297,  Q.  B. 
1846 ;  1690  C.  G. 

656.  The  plaintiff  and  others,  bricklayers  and 
masons,  having  undertaken  to  make  certain 
masonry  under  a  written  agreement  from  the 
defendant  in  the  Quebec  and  Richmond  Railway, 
and  having  during  the  progress  of  the  work  heen 
employed  with  some  other  men  at  extra  work 
by  the  day,  brought  action  againHt  the  defen- 
dant, and  prodqcra  their  brother  as  a  witness  to 
such  extra  work,  but  upon  objection  the  evid- 
ence of  the  brother  was  declared  to  be  inalmis- 
sible.  Sub^^eqnently  the  defendant  tittempud  to 
prove  by  parole  evidence  payment  of  suoh  extra 
work,  and  after  objection  the  evidence  was 
allowed  fo  be  taken  ae  bene  esse.  Eventually  the 
action  was  dJHmissed,  and  the  case  having  been 
carried  to  appeal — Held,  to  be  a  commercial 
action,  and  the  judgment  of  the  court  below  was 
reversed.  Fahey  et  cU.  v.  Jackson  et  al.y  7 
L.  C.  K.  27,  Q.  B.  1867 ;  1233  C  C. 

657.  The  plaintiffs  brought  action  for  extra 
work  done  on  the  premises  of  the  defendant,  for 
which  they  had  a  contract  in  writing,  with  a 
stipulation  that  no  charge  for  extra  work  should 
be  made  unless  the  order  for  such  work  should 
be  given  expressly  in  writing — ^eldt  reversing 
judgment  of  court  below,  that  such  a  stipula- 
tion could  not  exempt  the  proprietor  from  an- 
swering on  Jaits  et  articles  as  lo  verba)  orders 
given  tor  the  said  work,  and  that  Fuch  a  con- 
tract being  of  a  commercial  nature,  oral  evi- 
dence was  admissible.  Kennedy  et  al,  A  Smith, 
6  L.  C.  R.  260,  Q.B.  1856  ;  1233  &  1690  C.  C. 

III.  EviDcxoE  OF  Tenders  by. 

658.  Plaintiff  brought  action  for  the  cost  of 
constructing  a  chapel  which  he  had  erected  at 
the  instance  of  defendants — Held,  that  tenders 
on  the  part  of  a  contractor,  where  the  amount 
exceeds  $50,  cannot  be  proved  by  witnesses. 
Chevrefils  v.  Les  Syndics  de  la  Paroisse  de  Ste* 
Hmne,  2  R.  L.  161,  S.  C.  1869. 

659.  Nor  couKl  the  acceptance  of  such  ten- 
ders by  the  wardens  appointed  for  the  construc- 
tion of  the  church  be  proved  by  witnesses,  inas- 
much as  the  wardens  so  appointed  form  a  cor- 

C oration,  and  cannot  bina  themselves  except 
y  writing.    lb.,  365  C.  C,  &  art.  406  suprtJk. 

IV.  Liability  of. 

.  660.  In  an  action  by  a  builder  to  recover  the 
sum  of  £389  le.  6d.,  balance  due  on  a  contract 
for  the  erection  of  seven  houses,  etc,  the  defen- 
dant set  up  an  amount  due  for  damages  by  rea- 
son of  the  foundations  of  three  of  the  houses 
having  given  way,  so  that  the  houses  had  to  be 
taken  down  and  rebuilt — Held,  confirming  the 
judgment  of  the  court  below,  that  the  defendant 
was  responsible  for  the  vices  du  sol,  although 
he  be  bound  by  his  contract  to  follow  certam 
plans  and  specifications   under  the  direction 
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of  «a  architect  employed  bv  the  proprietor. 
Brmon  k  Lamie,  1  L.  C.  K.  343,8.  C,  k  5 
U  ts  a  t>6,  Q.  B.  1864 ;  1688  C  C. 

€#1.  Action  of  damagee  wae  brought*  against 
the  defeD^ant«  as  coDiractore  for  the  cooHtnic 
tioD  of  a  railway,  for  damage  caused  by  themak- 
ingof  ditchefl,  oy  which  the  plaintiff  alleged  he 
liaii  euflTered  injury,  in  connection  with  the  line 
•f  the  railway  which  ran  through  hin  property — 
Heldy  that  the  action  should  have  been  airected 
again(«t  the  railway  company,  and  not  againet 
the  contractors,  unices  hy  their  minfeapance, 
malfeasance  or  noivfeasance  they  had  rendered 
themselves  perHonaliy  liable.  Jackson  et  al.  & 
Paquet,  4  L.  C.  R.  4§5,  Q.  B.  1864  ;  lOM  C.  C. 

662.  In  an  action  in  assumpsit — Held^  con- 
firming deciHion  of  court  below,  that  a  party 
who  contracts  for  the  performance  of  certain 
works  wilt  not  be  held  re8[X)nsible  toward  third 
parties  who  furnish  material  to  the  contractor, 
unless  it  be  established  by  evidence  that  the 
sale  and  delivery  of  the  material  were  made  to 
the  party  so  con  tract  iu^.  Bridgman  k  (hiell, 
9  L.  C.  R.  446,  Q.  B.  YH5Q, 

663.  To  an  action  by  contractors  for  the  ba- 
lance of  the  price  of  a  quantity  of  building  stone, 
fur  which  tne  defendant  had  contracted  with 
them,  the  defendant  set  up  in  compensation 
damages  for  which  he  claimed  the  plaintifis 
where  liable  by  reason  of  the  defective  manner 
in  which  the  stone  was  laid,  the  laying  of  the 
stone  having  been  sublet  b^  the  plamtifis  to 
another  firm  of  contractors.  The  plea  of  the  de- 
fendant was  held  to  be  unfounded,  and  the  action 
was  maintaine*!  with  costs.  Soucuse  et  al,  v. 
Hart,  1  L.  C.  J.  190,  S.  C.  1867. 

064.  Where  the  floor  of  a  building  had  sunk, 
in  consequence  of  the  insufficiency  vf  the  timber 
used  to  support  the  joists — Held,  that  the  archi- 
tects) as  well  as  the  carpenters  and  joiners 
enaployed  in  the  erection  of  the  building,  were 
jointly  and  severally  liable  for  the  damaees 
mcvrred.  David  k  McDonald  et  aL,  k  Mc- 
Donald et  al*  k  David,  k  Hopkin$  et  al.  k 
David,  8  L.  C.  J.  44  &  14  L.  C.  R.  21,  Q.  B. 
1863  ;  1688  C.  C. 

666.  A  builder  is  responsible  for  the  sinking 
of  a  buildine  erected  by  him  on  the  foundatioD 
built  by  another,  but  assumed  by  him  both  in  his 
tender  "and  contract,  without  protest  or  objection) 
although  the  einkiug  be  attributable  to  the 
insufl^cieDCT  of  the  foundation  and  of  the  soil  on 
whWb  t^  ie  Duilt,  and  is  liable  to  make  good,  at 
his  own  expense,  the  damaee  thereby  occasioned 
to  hia  own  work.  WardU  k  Bethune,  8  L.  C.  J. 
289,  Q.  B.  1864 ;  1688  C.G. 

666,  In  an  action  by  a  contractor  for  money 
due  undier  a  contract— jETeZd,  on  the  plea  of  the 
defendant  that  the  work  had  been  badly  done, 
and  confirming  the  judgment  of  the  court  below, 
that,  after  the  acceptance  of  the  work,  they  could 
not  complain  of  defects  therein  which  did  not 
result  from  defects  of  the  ground,  unless  there 
be  fraud  or  deception.  Morrison  et  al.  k  Du- 
charme,  16  L.  C.  R.  66  &  1  L.  C  L.  J.  65,  Q.  B. 
1866  ;  1688  C.  C. 

667.  Action  was  brought  against  G  as  princi- 
pal and  M  as  surety  for  damages  for  defective 
works.  The  former  had  the  contract  tor  the 
construction  of  wrought  iron  girders,  wroujirht 
iron  roofing  and  cast  iron  ntanchions  for  the  St. 
Patrick's  Ball.  At  the  end  of  the  contract  there 


was  a  stipulation  that  the  contvaelor  via  in^n^ 
way  to  be  held  reeponsible  for  the  sufficiency' ot^ 
the  desif^n  of  his  works,  which  waafBmtsbed  by 
the  architect  The  complaint  was  that  be  had 
performed  the  work  with  inferior  materials  to 
thocse  contract^  for  and  specified  in  plans,  kc 
and  of  carelessness,  ko- ;  that  the  same  wu 
wholly  worthless  to  support  the  roof  and  parts  of 
the  building  dependent  for  their  support  on  bi« 
work,  insomuch  that  they  save  way  and  tlie 
roof  fell  in,  causing  great  toes.  It  was  alK) 
charged  that  there  was  breach  of  contract  Id 
defendant's  not  employing  the  best  iron,  and  that 
he  wholly  ignored  the  specifications.  Defendant 
pleaded  that  the  deviations  were  in  accordance 
with  written  instructions  from  the  architects— 
Held,  that  the  architects  and  builders  were 
jointly  liable  for  defects  of  foundation  and  de- 
fects of  construction,  and  (hat  it  was  not  allowed 
to  a  builder  to  stipulate  that  he  ehoaid  not  he 
liable  for  the  insumciency  of  the  plan,  bat,a8  the 
plaintiff  had  charged  upon  the  defendant  that 
his  departure  from  the  plans  and  specificatioQ$ 
was  (he  direct  cause  of  the  disaster,  and  hai 
failed  to  prove  that  charge,  the  action  mu.»t  U 
dismissea  The  St.  Patrick's  Hall  Assoc  iaiiuf 
v.  Oilbert  et  al,  3  R.C.  82,  S.  C.  1872. 

(j(i8.  Where  a  house  was  badly  built  so  iiaK 
one  side  of  it  had  to  be  taken  down  and  replaced 
— Held,  that  the  contractor  waa  liable.  Fepift 
ft  al  v.  Martin,  6  R.  L.  183,  8.  C.  1873  ;  1668 
C.  C. 

6G9.  For  Accidents, — In  an  action  before  a 
jury  for  damages  for  personal  injury  suataiaeJ 
by  the  plaintiffby  the  fall  of  a  beam,  while  paee- 
ing  in  front  of  a  building  in  course  of  construe^ 
tion,  which  was  attributable,  as  the  plaintitT 
alleged,  to  the  neglect  and  careleesnesa  of  the 
defendant,  the  contractor,  or  persons  for  whom 
he  was  responsible^-^eZd,  on  motion  hj  defen- 
dant for  a  new  trial,  that  the  contractor  waa 
liable,  except  where  the  damage  waa  occaaiooed 
by  pure  accident  or  irresistible  force.  Holmes k 
JfcVein«,5L.C.J.271,S.  C.  1861;  1064  0.0. 

670.  And  held,  also,  that  the  onus  probandi  m 
such  cases  was  on  the  defendant  to  show  that  the 
accident  was  not  the  result  of  negligence.    lb. 


V.  Rights  of. 


671.  A  workman  or  contractor,  who  has  eon- 
tracted  with  a  parish  aa  a  body,  represented  bj 
wardena,  cannot  bring  his  action  aniaat  Uile 
Fabriaue.  Oomvie  v.  Le  Cwr^  ei  ArgmlUert 
de  la  Paroisse  ae  St  Edouard,  2  Rev.  de  Ijee. 
127,  K.B.  1835. 

672.  The  defendant,  who  was  building  a  kouee, 

fave  it  out  to  be  built  by  contract  to  two  indivi- 
nals,  f^om  the  foundation  to  the  roof.  Tne 
roof  was  to  be  covered  witli  a  particular  material^ 
and  this  roofing  was  done  by  the  plaintiff. 
Finding,  probably,  that  he  could  not  get  his 
money  from  the  contractor,  the  plaintiff  iomed 
around  upon  the  defendant,  the  promrietor,  and 
alleged  that  the  roof  was  covered  at  uis  reque^. 
There  was  no  doubt  the  roof  was  corered  by 
plaiutiifl  but  the  proof  was  conclusive  that  im 
defendant  never  ha«i  anything  to  do  with  him. 
and  would  have  nothing  to  do  with  him  abou; 
the  matter.  The  engagement  waa  between 
plaintiff  and  the  contractor — Held,  oonfirmib^ 
judgment  of  the  court  below,  that  the  activia. 
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mxui   be  ftismiMec].    Cknoan    A  McCready^  1 
L.  C.  L.  J.  €6,  &  a  1866;  1697  C.  C. 

673.  The  plaiotitf,  a  widow,  brought  action  for 
work  done  to  a  oUurch  by  her  husbandyclaiminfl; 
for  doable  the  measurement  of  the  work — Heldf 
thai  she  was  entitled  to  the  value  oolj  of  a 
<>iogle  measurement,  and  not  to  double,  there 
being  no  law  or  us^age  adduced  in  support  of  such 
a  pretension,  (hUmetie  r.  Gamaehe,  10  L.  G.  J. 
132,  Q.  B.  186& 


CONTRAINTB       PAR      CORPS— &« 
IMPRISONMENT. 


CONTRB  LETTRE— flf«5  SALE. 


<X)NVEYANCE— &e    DEEDS,    SALE, 
TRANSFER,  &o. 

I.  A<7riov  ojr,  tee  ACTION  Pbtitort. 

II.  FBAtmuLBNT,  tee  INSOLVENCY,  Assiov- 

HI.     UxDEB    Power    of    Attobitey,     see 
AGENCY. 


CONVICTION. 
I.  AoAiKST  Bailiff,  674. 

IL   AXEVDMEVT  OF,  675. 

III.  Afpbal  FRO^,  676. 

IV.  Bad,  677-684. 

V.  Dr 
GmrUMartial,  685. 

JtuHee  of  the  Peace,  686-689. 
MagUtrate,  690-693. 
Recorder's  Court,  694-697. 

VI.  Fob  Disturbing  the  Peace,  698. 
Vn.  Fob  Injubt  to  Pbopbrty,  C99. 

VIII.  FOBM  OF,  700. 

iX.  Illegal,  701,  702. 
X.  Nullities  ik,  70.3,  704. 

XI.    UlfDEB  AORIOOLTURAL  AcT,  705,  706. 

Xn.  UvDER  License  Law,  707-709. 
Xin.  Under  Municipal  Bye-Law,  710. 
XIV.  Under  Special  Statute,  711. 

I.  Against  Bailiff. 

674.  Heidi  on  certiorari,  that  a  conviction 
Ztgainst  a  bailiff  for  exacting  more  than  his 
legal  fees  would  be  quashed,  on  the  ground  that 
tbe  magiatrate  permitted  the  information  to  be 
amended,  and  oecause  no  precise  date  of  the 
<«!fence  wBd  given.  Nutt  exp.,  6  L.  G.  B.  488, 
S.  C.  1856. 

IL  AxnroHBVT  of. 

675.  TIm  dtfendmnt  had  been  condemned  to 
tine  Bod  OOttBt  or  one  month's  imprisonment,  for 
keepiiy  M  honae  of  public  entertainment  with- 
out B  hetamk  awiilie  ooaviction  was,  on  petition 
(or  unkwwy  hcM  to  be  htd—Heldp  that*  if  it 
Had  liamjittOriliFy  il  ooiild  bBve  been  amended 
by  OmmttKyol  tfaeooBTJciion  bting  in  law  an 


entire  judgment  and  indivisible,  it  could  not  ot 
amenoed.  JSllaek  6vp.  &  Bellemare,  7  L.  C.  J.  6. 
8.  C.  l:865r. 

HI.  Afpbal  Frou,  tee  APPBAU 

676.  There  is-  no  appeal  to  the  Queen's  Bencn 
from  a  conviction  oy  a  justice  of  the  peace 
under  the    Quebec    Licenne    Act      Paige  St  ' 
OHffitk,  m  L.  G.  J.  302,  Q.  B:  1872;  Q.  L.  A 
sec.  195. 

IV.  Bad,  see  Illegal. 

677.  A  conviction,  in  which  it  is  stated  taat 
/the offence  complained  of  was  committed  depuit 

environ  huitjourt,  is  bad  for  uncertainty.    Hook 
texp*,  3  L.  G.  B.  496,  S.  G.  1853. 

678.  A  conviction  founded  on  an  information^ 
ehartcing  several  oflencee  in  the  conjunctiva 
which  have  been  charged  in  the  information  in 
the  disjunctive,  is  bad.  Hogue  exp,  &  Honettet 
3  L.  G.  B.  94,  S.  G.  1853. 

679.  And  a  conviction  for  several  offencee,but 
condemning  the  defendant ''  for  his  said  oSsnce  " 
to  paw  but  one  penalty,  is  bad.    lb. 

o80.  Where  the  defendant  had  been  convicted 
of  keeping  a  house  of  public  entertainmeut  with- 
out a  license,  and  condemned  to  pay  a  fine  of  $50 
and  costA,  or  one  month's  imprisonment— j9eM, 
on  petition  for  certiorari  that  the  conviction  was 
bad,  inasmuch  as  the  condemnation  to  one 
month's  imprisonment  was  not  founded  on  anv 
law,  but  was  contrary  to  law.  Slack  erp.  A 
Bellemare,  7  L.  G.  J.  6,  S.  G.  1862;  Q.  34 
Vic.  cap.  2,  sees.  11  &  188,  Sc  36  Vic.  cap.  3,  sec. 
10,  &37  Vic.  cap.  3,  sec.  I,  A  38  Vic  cap.  5, 
sec.  1 ,  &  39  Vic.  cap.  6,  sec.  20. 

681.  Where  a  conviction  was  had  under  the 
G.  S.  Jj.  G.  cap.  6,  based  on  a  charge  of  *'  keep- 
ing a  house  of  public  entertainmeut " — Held,  that 
such  conviction  was  bad,  as  constituting  no 
offence  under  the  statute  referred  to.  Mog^  exp^ 
&  Roy,  7  L.  G.  J.  107,  S.  G.  1863 ;  Q.  34  Vic.  cap. 
2,  sec.  2. 

682.  Gonviction  quashed,  the  mayor  of  the 
municipality  having  prosecuted  in  the  name  of 
such  municipality  tnat  *'  O.  C,  de  la  mile  de 
"  LMs,  maire  de  la  dite  ville,  au  nom  de  la  cor- 
** potation  de  la  viUe  de  L^vis"  and  the  offence, 
as  stated  in  the  information  and  conviction, 
being  different.  Hamelin  exp.,  I  B.  G.  246,  S.  G. 
1871. 

683.  Where  a  conviction  was  had  for  repair- 
ing a  roof  with  shingles,  and  it  was  shown  that 
the  statute  on  which  the  bye-law  was  based 
onlv  mentioned  covering  a  roof  with  shingles — 
Held,  that  the  bye- law  could  not  go  beyond  the 
statute,  and  that  the  conviction  was  bad.  La- 
chapelU  exp.,  3  B.  G.  87,  S.  G.  1872. 

684.  A  conviction  based  on  a  bye-law  which 
establishes  a  penaltv  for  every  day  that  an 
offence  is  committed,  when  the  statute  u[>on 
which  the  b}[e-law  ij9  based  does  not  clearly  give 
authority  to  impose  either  fine  or  imprisonment, 
is  bad  and  will  be  quashed.  Brown  exp.  St 
Sexton,  18  L.  G.  J.  194,  S.  G.  1874. 

\    V.  Br 

^    685.    Cbur^Jforiia/.'-Where  the    petitioner 
^fa8  (^ouvicibed.  by,  court-martial  held  at  the 
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city  of  Montreal  od  a  charge  **  of  diegraceful 
"condact,  and  having,  at  Montreal,  Canada 
^'Eaet,  some  time  between  the  1 7th  January 
*'  and  16th  March,  1867,  fraudulently  miBappliecl 
^or  appropriated  about  seven  hundred  ooras  of 
*'  wood,  government  property,  entrusted  to  his 
'^charge  as  an  assistant  commissariat  storekeeper, 
*'  and  which  at  the  latter  date  was  found  defi- 
*'  cient,"  and  thereupon  the  court  forthwith  sen- 
tenced the  petitioner,  amone  other  penalties,  to 
be  imprisoned  with  hand  labor  for  672  days — 
Held,  that  it  did  not  appear  that  there  had  oeen 
preferred  against  the  petitioner  any  specific 
charge,  nor  was  there  any  conviction  of  him 
upon  a  specific  or  positive  charge,  but  a  convic- 
tion in  the  alternative  of  two  things,  of  which 
one  was  no  ofience  under  the  17th  art.  of  the 
Mutiny  Act,  without  any  certainty  as  to  either 
of  the  charges  iu  the  dii^junctive,  and  that  this 
was  a  matter  of  substance ;  and  further  that  the 
warrant  of  commitment  was  null  and  void,  and 
the  prisoner  must  be  set  at  liberty.  Moor  in  re, 
11  L.  C.  J.  94,  Q.  B.  1867. 

686.  Justice  of  the  Peace. — Where  one  magis- 
trate is  sitting  m  the  place  of  another,  who  is 
absent,  the  conviction  mupt  state  that  he  is  so 
sitting  with  the  consent  of  the  other.  Vubord  v. 
Boivm,  U  L.  C.  J.  203,  S.  C.  1866;  Q.  L.  A. 
sec.  153. 

687.  And  the  conviction  must  contain  the 
judgment  upon  which  it  is  based,  and  a  statement 
that  the  conyiction  <' results  from  proof  that  the 
defendant  has  sold  spirituous  liquors  without 
license '^  is  not  euflkient.    lb. 

688.  On  appeal  from  a  conviction  by  a  justice 
of  the  peace  under  the  Lower  Canada  Municipal 
Road  Act  of  lH55^Held,  that  such  conviction 
must  show  the  jurisdiction  of  the  justice  of  the 
peace,  whether  the  road  in  question  was  a  front 
road  or  bye- road,  and  whether  there  was  or  was 
not  9k prochS'Verbal.  Matte  &  Browne  11  L.  C.  R. 
443,  C.  C.  1861. 

689.  And  held,  also,  that  the  conviction  must 
be  quashed  if  the  defendant  was  complained  of 
in  relation  to  a  roa(.i,aud  convicted  by  reason  of 

bridge.     lb. 

690.  Magistrate. — On  a  rule  to  quash  a  con- 
viction by  a  magistrate  on  the  complaint  of  the 
Harbor  Commissioners  of  Montreal,  for  the 
infraction  of  a  bye-law  of  the  city  against  allow- 
ing firewood  to  remain  on  the  wharves — Held, 
that  the  service  of  a  copy  of  the  summon.^, 
certified  by  the  clerk  of  the  place  and  followed 
by  the  appearance  ofthe  defendant,  was  sufficient, 
Carignac  exp.  &    The  Harbor  Commissioners 

Moni-eal,  6  L.  C.  R.  479,  S.  C.  1855. 

691.  And  held,  also,  that  complaint  could  be 
made  and  summons  issued  for  two  oti'ences,  pro- 
vided the  object  was  not  to  arrest  the  defenaant 
on  the  first  summons,  and  that  a  conviction  for 
one  0 1  such  ofieuces,  specifying  which,  was  good. 

692.  And  held,  also,  that  it  was  not  necessary  in 
such  complaint  to  insert  the  byelaw,  or  make  a 
distinct  auegation  that  it  was  in  force.    lb. 

693.  And  further,  that  the  case  could   be  re- 
urned  before  one  magistrate  and  adjourned  from 

day  to  day  by  one  or  more,  and  that  it  was  sufii- 
cient  if  the  trial  took  place  before  one  and  the 
same  magistrate,  but  that  a  conviction  for  two 
offences  and  inflicting  only  one  penalty  was  bad. 
lb. 


694.  Recorder's  Court. — On  an  application  for 
certiorari  frOm  a  convictioD  by  the  recorder  of 
the  City  of  Montreal,  for  erecting  a  wooden  build- 
ing within  the  city  limits,  contrary  to  a  bye-law 
of  the  city — Held,  that  as  no  notice  had  been 
taken  or  transmitted  to  the  court  to  show 
whether  the  applicant  fell  within  the  provisioDS 
of  the  bye-law  as  being  a  proprietor,  or  whether, 
as  sworn  to  in  the  affidavit,  he  was  merely  & 
workman  employed  by  the  proprietor,  that  the 
court  would  oe  justified  in  qiiashing  the  con- 
viction. Ledoux  erjp.,  8  L.  C.  R.  255,  S.  C. 
1858. 

695.  A  conviction  by  the  Recorder's  Court, 
which  orders  imprisonment  in  default  of  imme- 
diate  payment  of  a  sum  of  money,  when  the  bje 
law  upon  which  it  in  based  is  in  the  alternative, 
imposing  fine  or  imprisonment,  is  bad.  Mam 
6rp.  &  Stzton  et  al.,  14  L.  C.  J.  163^  S.  C.  1869. 

696.  A  conyiction  is  bad  also  which  give:* 
cofits,  when  the  bje-law  upon  which  it  is  based 
gives  no  jurisdiction  as  to  costs.    lb. 

697.  A  conviction  by  the  Recorder's  Court  doe? 
not  take  away  the  right  to  damajges  before  a 
civil  court  for  the  same  matter.  Atarchesault  ▼. 
Griqoirey  4  R.  L.  541, 1873. 

VI.  For  Disturbixg  the  Peace. 

698.  A  conviction  for  disturbing  the  public 
peace  **  in  premises  off'  McGill  street  *'  does  not 
come  under  the  statute.  Gareau  exn.,  I  L.  C. 
L.  J.  63,  S.  C.  1865. 

VII.  For  Ixjury  to  Property. 

699.  A  summons  issued  for  malicious  injiuv 
to  property  must  be  upon  complaint  under  oath\ 
and  a  conviction  in  which  it  is  stated  that  the 
offence  complained  of  was  committed,  tifepuu 
environ  huil  jours,  is  bad  for  uncertain t v.  nook 
exp,  3  L.  C.  R.  496,  8.  C.  1853. 

VIII.  Form  of. 

700.  A  conviction  for  two  offences,  incurring 
penaltie8,  should  specify  for  each  offence  the 
time,  place  and  penalty.  Paige  &  Oriffith,  IS 
L.C.J.  119,8.0.1873. 

IX.  Illeg.il,  see  Bad. 

701-  A  conviction  under  the  Quebec  License 
Act  by  three  justices  of  the  peace  is  illegal. 
Paige  &  Onffith,  18  L.  C.  J.  119,  8.  C.  1873, 
Q.  37  Vic.  cap.  3,  sec.  14. 

702.  A  conviction  for  eelline  liquor  in  the 
house  of  another  is  illegal.  lb.,  £  Q.  L.  A.  seca. 
1&2. 

X.  Nullities  ix. 

703.  A  conviction  will  be  quashed  if  the  sum- 
mons states  no  place  where  the  offence  was  com- 
mitted, althougn  the  place  appear  on  the  fiice 
ofthe  conviction.  Leonard  exp,,  6  L.  C.  B.  4^> 
S.  C.  1855. 

704.  And  in  another  case — Held,  that  a  con- 
viction for  assault  must  be  quashed,  there  bein^ 
nothing  to  show  that  it  (the  assault)  waa  made 
unlawfully.  Holdtn  e  p .,  6  L.  C.  H.  48lt  S.C 
.1855.  , 
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XL  UlTDBB  AOBIOITLTVRAL  AOT. 

705.  A  oertiorari  will  lie  from  a  oonTiction 
uoder  the  Agricultural  Act,  when  it  omits  to 
mention  the  grounds-  on  which  it  is  based,  l^a- 
ionde  exp.,  3  R.  L.  450,  S.  C.  1871 ;  24  Vic. 
cap.  30,  sec.  15. 

706.  A  certiorari  will  lie  from  a  conviction 
arising  out  of  the  illegal  occupation  of  Indian 
lands,  if  there  be  jprounds  for  belief  that  the  cqp- 
▼iction  was  had  without  proof*  but  if  the  return 
show  that  the  conviction  was  had  upon  the  con- 
fession of  the  defendant,  the  latter  will  not  be 
permitted  to  go  outside  of  the  record  and  show 
bj  affidavits  <^  parties  present  that  he  made  no 
confession,  and  that  the  return  is  false,  and  that 
the  conviction  was  really  |iad  without  proof  or 
confession  whatever.  Morrison  A  DeLorimier. 
13  L.  C.  J.  195,  8.  C.  1869. 

XIL  UVDBR  LlOBNSB  LaW. 

707.  In  a  conviction  under  the  license  law  the 
t^onviction  must  exactly  conform,  to  the  charce 
in  the  information.  Thompion  k  Durnford,  12 
L.  C.  J.  286,  C.  C.  1868. 

708.  And  where  the  statute  creates  several 
offences,  one  of  which  is  charged  in  the  infor* 
matioo,  a  conviction  for  another  offence,  though 
subject  to  the  same  penalty,  will  be  held  t»ad, 
and  be  quashed.    lb. 

709.  Uertiorari  will  not  lie  from  a  conviction 
under  the  license  act  pronounced  by  a  district 
magistrate,  even  where  the  defendant  has  male 
the  deposit  required  bv  that  act.  Duncan  exp. 
^  Marquu  exp.,  4  R  L  228,  &  16  L.  G.  J.  188, 
S.  C.  1872  ;  Q.  L.  A.  sec.  195  A  Q.  32  Vic  cap. 
23,  sec.  29. 

Xm.  UsDBB  Myjkicipal  Bt-Law« 

710.  Where  a  conviction  was  had  before  the 
recorder  of  the  City  of  Montreal  for  selling  fresh 
pork  ia  a  shof).  then  occupied  by  the  defendant, 
without  the  public  markets,  notwithstanding  the 
provisions  of  the  by-law  setting  forth  that  no 
person  should  sell  or  expose  for  sale  in  any  street, 
square,  lane  or  any  other  public  place  in  the  city, 
ocher  than  in  one  of  the  public  markets,  any 
kind  of  fresh  provisions  or  butchers'  meat,  or 
fref«h  pork  or  salt  meat  or  fowl,  or  other  animal 
produce  or  effects  generally  sold  in  public  mar- 
kets, Jbc — Held,  on  certiorari,  that  tne  convic- 
tion being  had  for  selling  **  at  the  domicile  of 
the  defendant,"  that  it  did  not  come  within 
the  provisioBS  of  the  by-law,  which  mentioned 
<mly  streets,  squares,  lanes  or  other  public 
places,  and  the  conviction  was  quashed.  Daigle 
<xp,  A  The  Mayor^  Jtc.^  of  Montreal^  5  L.  G.  J. 
2^4,  A  11  L.  G.  R  289,  S.  G.  1861. 

XrV.  UvDEB  Spboial  Statute. 

7U.  Where  by  the  first  statute  the  penalty  of 
two  months'  imprisonment  "  with  or  witlioui 
hBid  labor"  was  imposed,  and  by  the  seoorul 
sutnle  the  Unie  was  extended  to  six  monih*« 
willMNit  meDtk>iiin^  hard  labor — Held,  that  this 
alievBliOQ  was  equivalent  to  a  new  statute,  an  1 
cWt  A  cOQTictioii  under  the  latter,  imposing  Mx 
~  iBipriionmeQt  with  hard  labor,  was  1  aJ. 
.^  19  L.  C.  J.  120,  S.  G.  1875. 


CO-PABTITIONBRS— Se«  PARTAGB. 
I.  Rights  op,  see  AGTION  en  Pabtaob* 

POSSBSSOBT. 


CO-PROPKIETORS. 
I.  Rights  of,  see  AGTION  Petitoby,  Pos- 

8ES80BT,  AO. 


COPYRIGHT. 
I.  Rboibtbatiov  or. 

712.  The  plaintiff  claimed  to  have  the  copy- 
right of  a  book  called  the  Orande  CaiSchume  de 
Quebec,  and  complained  that  the  defendant,  in 
violation  of  his  rights,  had  printed  the  said  book 
and  ofiered  it  for  Mkle,  and  had  incurred  penalties 
to  the  amount  of  $6000— Jffls^d,  that  only  the 
author  or  his  legal  representatives  could  avait 
themselves  of  the  law  respecting  literary  proper- 
ty, and  even  they  had  no  right  of  action,  unless 
the  work  had  been  registered  before  beingplaced 
in  circulation.  Langlois  v.  Vincent,  18  L.  G.  J. 
180,  S.  G.  1874 ;  G.  31  Vic.  cap.  54. 


CORONER. 
L  FiHBitfo  OF  Jubt,  71^715. 

713.  The  finding  of  a  coroner's  jury  is  equiva- 
lent to  an  indictment,  and  the  omission  of  the 
words  "  feloniously  "  and  "  slay  "  in  a  finding  of 
manslaughter  is  fatal.  Brydges  exp,,  18  L.  G.  J. 
141,  Q.  B.  1874. 

714.  And  the  finding  may  bequashed  on  a  rala> 

lb. 

715.  Where  the  grand  jury  has  found  **  no 
bill,"  the  crown  has  the  right  to  have  the  Drie- 
oner  arraigned  and  tried  on  the  finding;  of  Uie 
coroner's  jury.  Regina  v.  Tremhlay,  18ii.  G.  J. 
158,  Q.  B.  1873. 


CORPORATIONS— S«s    COMPANIflS, 
JOINT  STOCK. 

I.  BtriLDIHO  SOOIBTIES,  716. 

n.  Bt-Laws,  717. 

III.  GiVIL. 

Siahu  of,  718,  719. 
What  are,  720. 

IV.  GoMSTITlTTIOir  OF,  721. 

y.  Dbolabatioh  BY,  722. 

VI.  DiSABiLrriES  of,  723. 

VII.  Effect   of    Imcobpobatio:i   ov   Suit 
Pending,  724. 

VIII.  EviDBVOE  of  Membbbs  of,  725. 

IX.  FoBBiON,  726.  727. 

X.  In  Mobtmain. 
What  is,  728,  729. 

XI.  Liability  of. 
For  acts  ofagentsy  730-732. 
For  libel,  733. 

For  refusing  to  transfer  shares,  iH^ 
Members  o/T 735-737. 
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fftmiciPAL,  tee  MUNICIPAL  CORPOSaJ' 
TIONS.  \i 

Xn.  Not  IK  Esei,  738,  739. 
XIII.  Political. 
What  are  740. 

XIV.   PoWKR  OF. 

Agents  oft  141, 

(Mcere  of,  742-746. 

To  acquire  land,  746,  747. 

XV.  Religious. 
Actions  by,  748. 
Powers  of,  749,  760. 

XVI.  Sequestration  of  Pkopertt  of,  761. 

XVII.  Service  of,  762-766. 
XVIil.  Suspension  of  a  Member,  767. 

XIX.  What  are,  766-760. 

XX.  WritsJAoaikst,  761. 

I.  Building  Societies. 


IV.  Constitution  or. 


716.  Od  a  petition  by  a  director  of  a  building 
society  afainst  another  pereon  holding  the  same 
o^ce  as  having  been  illegally  elected^and  being 
without  right  to  retain  the  position — JBeld,  main- 
taining the  principal  allegations  of  the  petition, 
that  tne  convocation  of  the  meeting  at  which 
defendant  was  elected  was  irregular,  not  having 
been  m»de  by  the  president  or  secretary  accord- 
ing to  the  provisions  of  the  law  of  1849,  and 
that,  therefore,  the  by-law  which  was  passed  at 
that  meeting  was  null,  and  the  election  of  the 
defendant,  which  took  place  at  that  meeting, 
as  a  director  of  the  anBociatiOn  must  be  set 
aside.  Jodoin  v.  DuboiSf  3  L.  C.  J.  32d|  8.  C. 
1869. 

II.  Bt-Laws  of. 

717.  On  an  application  for  a  writ  of  certiorari 
from  a  conviction  by  the  Harbor  Commiraioners 
of  Montreal,  imposing  a  |>enalty  of  X6  and 
sijty  days  imprisonment  in  default  of  payment 
— Jaeld,  that  where  power  had  been  given  to  the 
said  commissioners  to  impose  a  penalty  of  £5 
or  sixty  days'  imprisonment,  that  a  by-law  im- 
posing a  penalty  as  above  was  illegal.  Rudolph 
exp.  S>  The  Harbor  Commissioners  of  Montreal, 
1  L.  C.  J.  47,  S.  C.  1866. 

III.  Civil. 


721.  Ad  moorpofation  under  tfa«  statute  13  Jb 
14  Vic.  cap.  2S,  commenced  on  the  22Dd 
February,  1864,  and  completed  on  the  24th  of 
February,  1866,  is  le^I.  Brewster  et  al  k 
Chapman  et  al,  19  L.  C.  J.  301,  Q.  B.  1875. 

V.  Declaration  bt. 

722.  On  a  contestation  to  an  opposition  by  the 
plaintiff,  the  principal  ground  of  con  testation 
being  that  the  plaintiffs  were  not  a  body  politic 
and  corporate  duly  constituted,  inasmucn  as  the 
requirements  of  the  12  Vic.  cap.  67,  sec.  1,  rmrd- 
ing  the  filing  of  a  declaration  in  the  prothono- 
tary's  office,  under  the  seal  of  the  corporation,^ 
had  not  been  complied  with,  the  parties  fonninjg 
the  corporation  not  having  fixed  their  seals  to  it 
— Hela,  that  as  the  declaration  filed  answered 
the  object  of  the  statute  in  making  known  the 
names  of  the  parties  orainaUy  oompoeing  the 
society,  that  it  was  sufficient,  and  that,  more- 
over, the  legal  existence  of  the  corporation  could 
not  be  questioned  by  a  merely  incidental  pro- 
ceeding, such  as  a  plea  in  a  cause,  but  must  be 
regularly  attacked  under  12  Vic.  cap.  41.  The 
Union  Building  Society  A  Bussell  k  Mora^  S 
L.  C.  R.  276,  S.  C.  1868. 

VI.  Disabilities  of. 


723.  Where  a  foreign  corporation  had  pur- 
chased land  in  the  Province  of  Quebec  without 
permission  of  the  crown  or  legislature — Held^ 
that  corporations  could  not  acquire  land  without 
such  permission,  and  having  done  so,  they  had 
no  action  of  damages  against  the  vendor.  The 
Chaudihre  Gold  Mining  Company  k,  Desbarats 
et  al,  17  L.  C.  J.  276  &  4  R.  L.  645,  P.  C. 
1873 ;  366  C.  C. 


VII.  Effect 
Pekdikg. 


of   Incorporation   on   SriT 


718.  Status  oj. — Modern  civil  corporations 
established  for  comniercial  and  trading  purposes, 
as  joint  stock  companies  or  incorporated  bank- 
ing,  manufacturing  or  railway  companies,  cannot 
be  considered  mortmain  corporations  nor  do  the 
restrictions  placed  by  law  on  the  latter  apply 
to  them.  Kierzkowski  v.  The  Grand  Trunk 
Bailway  Company  of  Canada,  4  L.  C.  J.  86  & 
8  L.  C.  R.  3,  S.  C.  1867,  &  10  L.  C.  R.  47,  Q.  B. 

•1869. 

719.  But  held  at  the  Fame  time^  in  appeal,  that 
the  Grand  Trunk  Railway  was  a  private  cor- 
poration and  not  a  public  body,  and  therefore 
the  plaintiff  was  entitled  to  indemnity.     lb. 

720.  What  are, — The  corporation  of  Montreal 
is  a  civil  ccrporation,  in  so  far  as  it,  in  carrying 
out  the  interests  of  its  constituents,  is  sulj^ct  to 
the  common  law.  Brown  k  Springle  v<  The 
Corporation  of  Montreal,  4  R.  L.  7,  8.  C.  1871 ; 
366  C.  C.  &  art.  740  infra. 


724.  Where  the  plaintifi^  having  been  incor- 
porated during  the  pendency  of  a  snt  petitioned 
to  be  allowed  to  take  up  the  instance  as  such 
corporation — Beld,  that  as  by  their  incorpora- 
tion all  the  prior  rights  and  actions  belonging  to 
them  as  a  joint  stock  company  should  be  trans- 
ferred to  the  Richelieu  Co.,  that  they  were  en- 
titled to  the  prayer  of  their  petitition,  which  was 
granted  accordingly.  Fartbauli  v.  St  Lauis^ 
et  al.  k  The  Richelieu  Co.,  3  L.  C.  J.  61,  S.  C. 
1868 ;  437  C.  C.  P. 


VIII.  Evidence  of  Members  of. 


726.  In  an  opposition  by  a  joint  stock  com- 
pany, one  of  the  stockholders  was  called  as  a 
witness,  and  his  evidence  was  objected  to  on  the 
score  of  interest,  and  he  admittra  that  he  held 
stock  in  the  company,  but  that  it  was  all  paid  upr 
and  the  company  was  insolvent,  and  under  oo 
circunifitances  could  the  company  pay  its  credi- 
tors in  full — Held,  that  as  the  witness  ooold  not 
be  cAlled  upon  for  any  contribution^  even  for  ooetfv 
.  and  could  therefore  have  no  pecnniarr  interest 
}  in  the  event  of  the  contest,  that  his  etideDoe 
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adniMibJe.*    JKm*  v.  Carmiehael  &  The  IMl^ 
tcay  Car  <h., 3  L.C,  J.  166,  8.  G.  1866;  1232 

IX.  FoKBifiir. 

726.  A  fore^D  oorporatioo,  I^;al]y  inoorporated, 
mi?  validly  enter  into  contracts  in  this  Province, 
and  sue  in  the  courts  of  this  Province  the  persons 
with  whom  thej  contract,  to  compel  tnem  to 
lolfil  their  obligations.  The  Cfmneeiieut  & 
Pamtwmne  Rieer  Bailway  Co.  &  Cameioek, 
1  R.  L.  669,  Q.  fi.  1870 ;  26  A  27  G.  C. 

727.  A  foreign  corporation  is  not  known  to  the 
Isw  as  a  natural  person,  and  cannot  of  right 
claim  the  exercise  of  the  rights  and  •privileges  of 
ostund  persons.  The  ChaudUre  Gold  mning 
Co.  A  DeebaraU,  15  L.  G.  J.  44,  Q.  B.  A  4 
R.  L.  645  A  17  L.  C.  J,  276,  P.  G.  1873. 

X.  IvMoRTMAnr. 

728.  What  are. — ^In  an  action  for  lods  et 
ttnte*  bv  a  seigniory  against  a  corporation,  called 
the  Quebec  Exchange— JSeid,  that  a  joint  stock 
companj^,  duly  incorporated  by  statute,  is  not  a 
corporation  in  mortmain,  and  that  acquisitions 
inade  b^  such  a  company  do  not  give  rise  to  a 
Hf  ht  of  indemnity  in  wvor  of  the  seignior.  Les 
Ma$iair9  dee  Seminairee  A  La  Bourse  de 
Qu^hec,Z  L.  C.  R  26,  8.  G.  1853. 

729.  Action  was  brought  against  the  Grand 
Trunk  Railwav  Gompany  to  recover  the  sum  of 
i'*lf52  3s.  2d. ,  being  amount  of  lode  etvenies  and 
indemnity  due  bv  defendants  on  the  acquisition 
\iy  them  of  the  ot.  Lawrence  and  Atlantic  Rail- 
^sy,  which  passed  through  the  seigniory  of  the 
plaintiff,  together  with  the  indemnity  due  to  the 
"^ipior  because  the  defendant  was  a  corporation 
hohiing  in  mortmain — Beld,  that  the  defendant 
wa«k  a  mere  trading  corporation,  incorporated 
t«jr  oi.muiercial  purposes,  with  perfect  freedom  of 
acqai-iition  and  alienation  of  its  property,  and  the 
fact  that  its  existence  and  succession  was  con- 
tin  nous  and  perpetual  did  not  make  it  a  corpora- 
t^ou  holding  in  mortmain*.  Kierzkoweki  v. 
The  (irand  Trunk  Bailway  Co.  of  Canada^  4 
U  C.  J.  86  A  8  L.  G.  B.  3,  8.  C.  1867,  A  10  L. 
C.  R.47,  Q.B- 1859;  366  G.C, 

XI.   LtAJBIUTT  OF. 

"30.  For  Acts  of  ii0Mt«.-^Gorporation8  are 
\<MXi-\  by  the  acts  of  their  agents  in  the  same 
war  and  to  the  same  extent  as  person^  are.  Fer- 
I  le  A  The  Wardens  of  the  House  of  Industry,  I 
Kf  V.  de  lA^.  27,  Q.  B.  1846. 

731.  A  civil  corporation  is  responsible  like 
ridividuals  for  the  acts  of  tho«e  authorised  to 

r>'pre«*ent  it.    Brown  A  Springle  A  The  Corpo- 
tuition  ofM&ntreal,  4  R.  L.  7,  8.  G.  1871. 

732.  mt  a  corporation  is  not  responsible  for 
•iamages  CMued  by  a  contractor,  or  oy  those  in 
hixeniptoj,  whiJe  carrying  on  work  for  the  cor 
f>oratioo  wr  which  he  had  the  contract.  Thibo- 
'Uau  V.   Tke  Ofl^  /^^^^J?"  Railway  Co.,  4 
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733.  For  Libel. — A  civil  corporatk>n  is 
ponsible  for  a  libel,  and 'subject  to  the  provisidHs 
of  article  366  of  the  Givil  Gode.  Brown  y.  The 
Mayor  et  al.  of  Montreal,  17  L.  G.  J.  46,  8.  G- 
1873. 

734.  For  Refusing  to  Transfer  fif/iarw.— Ac- 
tion was  brougnt  agamst  a  railway  company  for 
neglecting  to  register  a  transfer  of  shares  in  the 
books  of  the  company,  which  had  been  tranS- 
f^red  by  the  plaintiff  to  a  creditor  as  oollatentl 
security,  the  arrangement  being  that  the  creditor 
should  sell  the  shares  at  the  best  rate,  and,  after 
deducting  the  amount  of  his  claim,  pay  over  t» 
the  plaintiff  the  balance,  and,  after  repeated. de- 
mand upon  the  company  to  register  such  shares, 
they  were  finally  registered  and  sold ;  but  in  the 
interim  a  great  depreciation  had  taken  place ^ii 
the  value  of  the  shares,  and  the  plain  tiff  brought 
action  by  way  of  damages  for  the  difference— 
Held,  reversing  the  judgment  of  the  codrt  behm 
(vide  2  L.  G.  J.  29n,  that  the  plaintiff  was  enti- 
tled to  an  action  of  aamages,  and  judgment  wedt 
accordingly.  Webster  v.  The  Grand  Trunk 
Railway  Company  of  Canada,  3  L.  G.  J.  146> 
Q.  fi.  1869 ;  Q.  32  Vic.  cap.  51,  sec.  17. 

736.  Members  of—Uhe  defendants  filed  «i 
exception  to  the  form  on  the  eround  that,  by  the 
terms  of  the  information  itself,  the  acts  matters 
and  things  complained  of  concerned  only  a  certain 
company  duly  incorporated,  as  stated'in  the  ttt- 
formation,  under  the  name  of  the  Longueuil  and 
Ghanibly  Turnpike  Road  Go.,  and  that  the  ser- 
vice therefore  upon  the  defendants  was  not  a  ser- 
vice of  the  company,  or  any  company  or  persoas 
liable  to  such  service — Held,  tliat  the  plea  waa 
good  in  law,  and  the  action  was  dismissed.  C€ar- 
tier  V.  Yule  et  al,  I  L.  G.  J.  289,  8.  G.  1867 ;  63 
G.  G.  P.  A  367  G.  G. 

736.  The  shareholders  in  an  incorporated  joint 
stock  company  of  unlimited  liability  arejomtly 
and  severally  responsible  with  all  their  co- part- 
ners for  all  the  liabilities  assumed  by  the  com- 
pany. Edmondstone  et  al  A  Chilas  et  a/ ,  12 
L.  G.  J.  133,  Q.  B.  li^68;  1865  A  1889  G.  G.  A 
Q.  31  Vic.  cap.  24,  sec.  34  A  Q.  31  Vic.  cap.  25, 
sec.  4o* 

737.  A  company  during  the  time  it  was  being 
incorporated  gave  promissory  notes  for  goods  pur- 
chased, which  notes,  after  the  incorporation  of  the 
company,  were  renewed  by  the  notes  of  the  regu- 
larly constituted  company,  and  the  old  ones 
given  up  and  surrendered — Held,  that,  in  the 
absence  of  fraud  in  effecting  the  exchange  of 
the  notes,  the  shareholders  who  had  paid  up  their 
stock  m  full  and  caused  the  same  to  be  regisr 
tered,  were  free  from  all  liability  to  pay  said 
notes,  or  the  original  indebtedness  for  the  goods. 
Brewster  et  al  A  Chapman  et  al,  19  L.  G.  J. 
301,  Q.  B.  1875. 

XII.  Not  vs  ksss.  ' 

738.  The  bequest  of  a  sum  of  money  for  the 
benefit  of  a  corporation  not  tn  esse^  but  in  expeo- 
tancv,  is  not  to  be  considered  a  lapsed  legacy. 
Deskifoi^es  A  Richardson  et  al,  S.  R.  218, 
K.  B.  1826;  869  C.G. 

739.  There  is  no  restriction  to  the  power  of 
bequest  in  favor  of  corporations  to  be  yet  formed 
to  be  found  in  the  Co'le,  and  where  a  bequest  ia 
made  on  an  implied  condi(i<»n,  the  fiilfihiienttif 
which  would  render  it  lawtul,  it  is  uot  illegal  fa 
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-«  gift  in  mortnaatn.  Abboti  €i<il.&  Frater  et  aL, 
20  L.  G.  J.  197  A  6  a.  L.  365,  P.  G.  1874; 
MS  C.  C. 

XIII.  Political. 

740.  What  are^ — The  corpoimtion  of  Montreal 
18  a  political  corporation,  inasmuch  aa  it  has  the 
right  to  make  rules  and  by-laws  and  enforce 
4hem.  Brown  A  Springle  v.  Hie  Corporation  of 
Montreal,  4  R.  L.  7,  8.  G.  1871 ;  356  C.  C.,  vide 

^«rt.  120  supra, 

XIV.  Power. OF. 

741.  Agents  of. — Action  was  brought  aj^ainst 
•«n  insurance  company  for  the  value  of  advertis- 
ing ordered  by  its  agent  at  Quebec.  The  defen- 
dants denied  all  knowledge  of  the  advertising, 
«nd  all  power  on  the  part  of  the  agent  to  order  it 
— Held,  confirming  the  judgment  of  the  court 
below,  that  under  the  circumstances  the  agent 
had  not  exceeded  his  powers,  and  the  company 
nnst  be  held  responsible.  The  Commerei€Ll 
Union  Insurance  Company  k  Foote,  3  R.  G. 

^0.  Q.  B.  1872 ;  1704  A  1727  G.  C. 

742.  Officers  o^.— But  where  the   secretary- 
treasurer  of  a  society,  in  his  capacity  as  such, 
4u;cepted  a  bill  of  exchange  drawn  upon  him  by 
-4he  manager  of  the  same  society,  and  endor9ed  to 

the  plaintiff;  who  brought  action  on  it — Held, 
that  it  was  not  within  the  scope  of  its  officers 
-to  bind  the  society  to  transactions  bevond  the 
purposes  of  its  creation,  as  defined  by  the  act  of 
»it8  incorporation,  without  special  authorization 
from  the  board  of  direction,  which,  in  this  in- 
stance, had  not  been  given.  Browning  v.  The 
British  American  Friendly  Society,  3  L.  G.  J. 
306,8.  G.  1859 ;  360  G.C. 

743.  The  transferees  of  certain    proraiswry 
aotes,  given  by  the  defendant  to  an  insurance 

^company  for  premiumsof  insurance  since  earnedi 
brought  action  on  the  notes,  and  defendant 
pleaded  want  of  authority  on  the  part  of  the 
-secretary  of  the  company  to  endorse  the  no^en  in 
question — Held,  that  by  the  law  of  this  province 
commercial  corporations  were  recognized  or  con- 
sidered as  natural  persons  in  their  oniinary  trans- 
actions, and  the  old  law  of  England,  which  held 
that  a  corporation  could  only  contract  in  writing 
under  its  common  seal,  is  now  repealed,  and  the 
publicly  recognized  officers  of  such  a  corporation 
must,  from  the  naiure  of  things,  be  entruste«l 
with  such  powers  as  would  enable  them  to  carry 
out  the  ord mary  affai  rs  of  the  i  nstitu tion .  Wood 
-et  al.  V.  Shawr  3  L.  C.  J.  173,  S.  G.  1858 ;  360 
-C.  G. ;  A  art.  760  infra. 

744.  Id  an  action  again<«t  the  secretary  of  a 
railway  company  personally,  an  attachment  in 
^mishment  was  issued  against  the  company, 
and  a  contestation  arose  on  the  admission  of  the 
company,  that  at  the  time  of  the  service  of  the 
nrrit  there  was  an  amount  of  X36  6^.  9 1.  due  to 
ibe  defendant,  the  secretary,  by  the  company, 
but  that  since  that  time  they  had  paid  two  drafts, 

4imountinjg  to  £28 15s.,which  the  defendant  some 
^me  previously  had  verbally  agreed  to  pay  to  the 
payee  thereof.  Reversinfrjadstment  of  court  be- 
low (2  L.  G.  J.  203)— 5eM,  that  the  secretary  of 
^he  company  had  no  power  to  bind  the  company 
•fcy  such  verbal  agreements,  and,  consequently, 
tkMi  the  company  were  not  justified  in  paying  the 


amounts  mentioned.  Ryan  etoL  v.  The  Mon- 
treal Sf  Champlain  Railway  Company,  4  L.  C.  J. 
38,  Q.  B.  1860  ;  360  G.  G. 

745.  Action  was  brought  by  the  Bank  of 
Upper  Ganada  against  its  former  manai^  for 
breach  of  trust  and  misapplication  of  mown 
belonging  to  them — Held,  confirming  the  jadg- 
mentof  tne  court  below,  that  without  quali^og 
or  abridging  the  general  rule,  that  one  staDdio;! 
in  the  position  of  agent  cannot  be  allowed  to  place 
his  interests  in  conflict  with  his  duty,  it  is  io  th« 
power  of  a  manager  to  deal  in  the  ordinary  and 
proper  course  of  banking  business,  not  meielf 
with  the  individuals  but  also  with  trading  corpo- 
rations in  the  places  in  which  he  acts  as  msn- 
ager,  and  to  deal  in  that  wny  with  (he  tradioz 
corporations,  even  althongh  he  himself  mflfbou 
shares  in  one  of  tliem.  The  BcLnk  ofVppfr 
Canada  k  Bradshaw,  17  L.  G.  B.  273,  P.  C. 
1867. 

746.  To  acquire  land, — A.  corporation  caoDOt 
acquire  land  without  permission  of  the  cro«ro  or 
authoritv  of  the  legislature.  Tke  Chaudiht 
Gold  Mining  Company  v.  Desbarats  ei  al,,  13 
L.  G.  J.  182,  8.  G.  1869 ;  15  L.  G.  J.  44,  Q.  B, 
4  R.  L.  645,  A  17  L.  G.  J.  275,  P.  G.  1873;  366 
G.  G. 

747.  A  foreign  corporation  which  ha?  pur- 
chased land  in  this  province  without  the  autoor 
ity  of  the  crown  or  legif^lature  has  no  actioo  of 
damages  for  eviction.    lb. 

XV.  Relioious. 

748.  Actions  by. — The  Superioress  of  the 
Hotel  Dieu  cannot  in  her  own  name  solelv  sae 
on  behalf  of  the  oom muni tv.  U  Hotel  Dun  v. 
Denichaud,  2  Rev.  de  Leg. '276,  K.  B.  1816. 

749.  Powers  o/.— In  an  action  by  a  church 
committee,  entrusted  with  the  nianagemeniof  tb^ 
temporalities  of  the  church,  against  the  defeo* 
dants  as  trustees  under  the  will  of  the  Rev.  J&me? 
Somerville,  requiring  the  latter  to  account  for 
the  execution  of  a  trust  in  the  disposal  of  t 
legacy  of  $1,000  with  which  it  was  alleged  ther 
hsA  purchased  property,  etc.,  and  the  defendsiii 
contended  thev  were  not  liable  to  account  to  tb^ 
plaintiffs — Held,  that  the  ordinance  2  Vic  csp. 
26  was  intended  to  vest  property  in  religious 
bodies,  and  their  powers  must  extend  to  tbc 
performance  of  acts  necessarv  to  the  preservation 
of  their  rights.  Leslie  et  al.  v.  Shaw  et  a/.,  ^ 
Rev.  de  Leg.  246,  Q.  B.  1848. 

750.  Ghurch  fabri^ues  cannot  enter  into  & 
law  suit  for  anvthmg  beyond  the  curreo'. 
administration  of  their  trust  or  the  collection  a 
their  ordinary  income  or  debts,  without  the  SQ 
thorization  of  the  body  of  the  parishioners,  tod 
where  they  are  only  authorized  br  the  pre^ot 
andex-cimrch  waniens  they  must  be  non-suited 
Lts  Cur 6s  et  Marguilliers  de  V(Bmvre  ei  F*- 
brique  de  Verchhres  &  The  drporaHon  oj  thf 
Pansh  of  Verchires,  19  L.  G.  J.  141,  P.  C.  A  4 
R.  L.  87,  Q.  B.  1875. 

XVI.  Sequestration  of  Propsbtt  or. 

751  The  law  regarding  sequestmtioa  doee  not 
extend  to  the  judicial  sequestration  ef  the  pro- 
perty "Of  corporate  bodies.  Mafri$$im  ▼•  7^ 
Grand  Trunk  Railway  Co.  of  Vmmim^  i  L.  C. 
J.  313,  S.  G.  1861 ;  1823  ti  <ef»  CO. 
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752.  A  service  of  proces?  "  on  tbe  last  presi- 
deDt/'  *'  OD  the  late  secretarji"  and  *'  od  the 
last  «€Gre(arj/'  of  a  corporate  comoany,  in  the 
absence  of  any  known  or  diecoverabfe  office,  was 
Uld,  OD  an  exception  to  the  form,  to  be  sufii- 
cient.  Booth  v.  The  Montreal  &  Bytown  Bail- 
ray  Co.,  3  L.  C.  J.  196,  S.  C.  1869 ;  62  C.  C.  P. 

1j.i.  A  public  joint  stock  company  or  corpo- 
ratioD»  like  the  Montreal  Telegraph  Company, 
may  be  legally  served  at  its  business  office. 
Pacaud  v.  The  Montreal  Telegraph  Co.,  2  R.  L. 
601.C.  C.  1871;  61  C.  C.  P. 

7M.  Aod  the  service  in  such  case  must  be 
made  where  the  contract  was  entered  into.  lb. 

755.  But  a  corporation  cannot  be  legally  served 
at  the  office  of  a  person  who  does  busmess  for  it, 
aod  out  of  the  district  where  tbe  head  office  of 
the  corporation  is  situated.  PattUon  v.  The  Mu- 
tual Insurance  Co.  of  Stanstead  &  Sherbrooke, 
16  L.  C.  J.  25,  S.  C.  R.  1872  ;  61  &  63  C.  C.  P. 

756.  Nor  can  a  joint  stock  company,  duly 
incorporated,  be  served  at  the  office  of  its 
manager,  or  where  tbe  operations  of  the  com- 
pany are  carried  on,  unless  such  office  is  its 
i>hncipal  office  and  place  of  business^  where  its 
uxfks  are  kept  and  its  meetings  held.  Toupin 
V.  The  SL  Francis  Mine  Co.,  5  R.  L.  209,  S.  C. 
1ST3,  61  A63C-C.  P. 

XVni.  SrspEKsioN  OF  ▲  Member. 

757.  The  plaintiff,  a  member  of  an  incorpo- 
rated society,  was  suspended  from  membership 
for  iniscooduct  at  the  Victoria  Skatine  Rink  by 
tbe  directors  of  that  institution^  and  brought 
action  of  damages  therefor — Held,  that  as  he  had 
Qui  received  the  week's  notice  required  by  the 
Lj-Iawsof  the  institution  that  his  action  'must 
be  maintained.  Gushing  v.  The  Victoria  Skat- 
»/M7  Club,  4  R.  L.  705,  S.  C.  1873. 

XIX.  WaAT  ARE. 

75^.  Church  Fabriques  have  a  collective 
lame  as  a  corporation  which  they  are  bound  to 
D^  in  judksial  miUters.  Lefort  exp.,  6  L.  C.  J. 
IW.  S.  C.  1862. 

759.  But  wardens  for  the  construction  of 
churches  appointed  or  elected  before  the  passage 
oHheActC.  S.  L.  C.  cap.  18,  do  not  forma 
corporation.  Ducharme  v.  Morrison  et  al.,  8 
L.  C.  J.  117,  S.  C.  1864,  A  Joly  v.  Les  Syndics 
*k  la  Paroisse  de  Ste,  Marthe,  1  L.  G.  J.  74  & 
17L.C.R.141,S.  C.  1867. 

760.  Hot  in  a  later  action  by  a  contractor  for 
tbe  constmction  of  a  church — Held,  that  the 
n^rdens  appointed  for  such  construction  form  a 
oorpontioo,  and  as  such  cannot  bind  themselves 
(except  hf  writing.  Chevrefils  Sc  Les  Syndics  de 
U  ParoiM$€  Sit.  H6Une,  2  R.  L.  161,  S.  C. 
1^6^  A  ttt.  743  M|pra. 

XX.  WSITS  AOAISST. 


761.  A  writ  of  prohibition  against  a  corpora- 
tion miMl  ba  addressed  to  a  corporation  itself, 
by  its  <0fp0fal>  name,  and  not  to  the  officers 
cotnuMiaw  ii^  or  aor  of  them.  Landry  v. 
MigneaiSL  IS LlG.  X'  926,  S.  C.  R.  1869,  &  15 
L  C.  jTS,  Q.  B.  I8tl  i  1031  (^C.  P. 
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J.    ViOLATIOK  OF. 

762.  Where  the  defendant  violated  a  private 
correspondence  entiusted  to  his  care  by  opening 
and  reiading  it,  and  afterwards  took  a  copy  of  it 
for  tbe  purpose  of  injuring  the  character  of  the 
person  to  whom  it  was  suldressed — Held,  that 
ne  was  liable  in  damages.  Cordingly  3c  Neild^ 
18  L.  C.  J,  204,  S.  C.  1874. 


CORRUPT  PRACTICES— 5e€  ELEC- 
.       TION  LAW. 


COSTS— &«  FEES. 

I.  ACTIOV  FOR,  763. 

n.  Action  Continued  for,  764-767. 

III.  Against 
Corporations,  768,  769. 
Heirs,  770. 
Municipality,  771. 
Public  Officer,  772-775. 

IV.  Bill  of,  776. 

V.  Class  of,  777-779. 

VI.  Collocation  for,  780. 
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,    I.  Action  for. 

763.  Where  to  an  action  for  a  sum  of  money 
the^iaintiff  aiJded  the  amount  of  the  coets  of  a 
previouA  suit  for  the  same  amount,  which  was 
fettled  before  return,  and  of  which  the  defen- 
dant promised  to  pay  the  coets — Held,  that  the 
plaintiff  wbr  juntified  in  adding  them  to  the 
amount  of  hin  claim  in  the  necond  suit,  not- 
withstanding the  attorney  ad  litem  had  prayed 
distraction  of  Ruch  cosU)  for  himflelt'.  Rolland 
V.  Jjanvihe,  1  L.  C.  J.  82,  S.  C.  1867. 

II.  Actios  Continued  for. 

764.  Where  an  action  was  settled  as  to  the 
pKilMsipal  only,  and  defendant  afterwards  neglect- 
ed to  pay  the  costs— iTeW,  that  the  action  might 
be  returned  into  court  and  proceeded  'with  for 
the  costs  only.  Darche  et  al.  v.  Dulnu:  &  Dubuc, 
1  L.  C.  R.  238,  8.  C.  1861. 

766.  Where  the  parties  had  settled  the  case 
after  the  return  of  the  action  without  the  know- 
ledge of  the  plaintiff's  attornev— Ailct,  that  the 
latter  was  entitled  to  proceed  to  iudgmeai  for 
his  costs.  Charlebois  v.  CM«<o«iic,  7  L.  C  J. 
^301,  8.  C.  1863. 


766.  A  shipper  had  taken  outa  writ  of  attach- 
ment in  revendication  against  the  master  of  % 
ysaocl  in  oonseqaenoe  of  his  refuaal  to  sign  bilb 
of  lading  for  the  ^ooda  shipoed,  and  the  defen- 
dant thereopoD  signed  and  delivered  the  bills  of 
lading  bat  refoaad  to  paj  costs—BsU^  that  the 
plaintiff  had  a  right  U>  return  the  action  aihi 
proceed  to  iadgment  for  has  costs.  McOiUock  et 
gl  A  HaHUli  7  L.  G.  J.  229  A  13  L.  C.&.321, 
Q.  B.  1863. 

767.  Bat  AeU,  in  later  cases,  that  where  the 
parties  have  settled  the  aoit  between  them- 
selves the  attorney  cannot  coo  tin  ae  it  for  co^t^ 
although  be  have  prayed  distraction  thereof  iu 
his  deciaratioD.  L^aule  v.  LeUaille,  14  L.  C  J. 
262, 8.  C.  R.  1869,  &  The  QuAee  Bank  v.  iV 
quel,  13  L.  C.  J.  122, 8.  G.  R.  1869,  &  Oastongsay 
V.  Perrtfi  el  aL,  14  L.  G.  J.  304,  S.  G.  1870. 

III.   AOAtVST. 

768.  Corporations. — Where  the  plaintiffs  com- 
plained that,  notwithstanding  thev  were  duiv 
qualiBed  voters,  their  names  nad  oeen  omitieii 
from  the  voteri*'  lists  of  the  corporation— JJel//, 
that  the  court  under  the  provisions*  of  G.  S.  C 
cap.  6,  could  on  the  petition  of  the  parties,  ao'l 
after  enquSte,  order  that  the  names  be  plaoed  on 
the  list,  and  that  with  costs  against  tne  corpo- 
ration. Deniger  et  al,  &  The  Corporation  of  the 
Parish  ofLaprairie,  8  L.  C.  J.  175,  S.G.  1864 : 
478  C.  C.  P. 

769.  Where  action  had  been  brought  against 
a  municipal  corporation  attacking  one  of  it^ 
resolutions,  the  court  cannot  condemn  the  conn- 
ciliors  who  passed  such  resolution  to  pay  the 
costs,  unless  they  have  been  made  parties  to  the 
case.  The  Attornof  General  v.  The  Corporation 
oflberviUe,  6  R  L.  241,  S.  C.  1874. 

770.  fl#rs.— Where  the  luMrs  to  a  saccession 
were  allowed  to  renounce  on  the  tUxy  fixed  ior  the 
hearing  of  an  action  against  them — IIM,  tbai 
the  plaintiff  was  entitl«l  to  c<«t8  up  to  the  timr 
of  renunciation.  MulhoUctnd  v.  Haipin  etal^h 
a  L.  183  A  17  L.  G.  J.  318,  S.  C.  1873. 

771.  Jficntctpalti^.^The  oosts  on  a  petition 
to  set  aside  a  municipiil  by-law  should  be  taxed 
a^  in  a  first-class  non-appealable  case  in  \ht 
Gircuit  Gourt.  Bourbonnais  et  aL  v.  The  Cor^ 
poration  of  the  County  of  Soulangts,  17  L.  C.  J 
69,  C.  G.  1873. 

772.  Public  Officer.—k,  revenue  inspector  Ruiog 
in  the  Queen's  name  for  penalties  is  not  lisble 
for  costs.  Hogueexp,  &  Murray,  3  L.  C.  K. 
287,  S.  G.  1863 ;  Q.  34  Vic.  cap.  2,  sec.  87. 

773.  In  rendering  jtuigment  in  a  cause  broughi 
before  the  court  on  certiorari — Held,  that  co^u 
would  not  be  granted  against  a  public  officer  who 
prosecutes  in  pursuance  of  his  duty.  DcBcau- 
jeuexp,,  1  L.  G.J.  16,  S.  C.  1866;  Q.  b4  Vic. 
cap.  2,  sec.  87. 

i74.  And  on  application  for  certiorari  from  a 
conviction  under  toe  license  law — HM,  that  do 
coets  would  be  given  against  the  collector  of  in- 
land revenue  prosecuting  in  tine  ezecation  of  a 
public  duty.  Slack  exp.  &  Bellemaret  7  L.  C  J. 
6,  S.  G.  1862 ;  Q.  34  Vic  cap.  2,  sec.  87. 

776.  Where  a  writ  of  prohibitaoo  was  maio- 
tained  afaiost  the  ooUeotor  of  inland. revenna  it 
was  without  ooeta,  as < being  a  public  officer. 
Dubatdr.  Boi9%n,  14  L.  C.  J.  SoSTs.  0«  1866 ; 
q.  L.  A.  sec^  U7« 
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lY.  Bill  or. 

776.  An  Attorney  has  a  right  to  ioclade  in  his 
bill  o(  costs  the  taxation  of  the  witnesses  of  his 
party,  irhe  have  obtained  distraction  of  costs,  and 
to  exact  payment  of  cosis  from  the  party  con- 
demned to  pay  them, and  in  default  to  take  execu- 
tioQ  JQ  his  own  name  for  the  amount  of  the  taxa- 
tioQ.  Beauehine  ?.  Facaud  &  DcMpres  A  Leclere^ , 
15L.C.  R.  193,8.  C.  1865. 

V.  Class  or,  set  Taxatiok  or. 

777.  Where  judgment  was  rendered  in  the 
Superior  Court  for  X.50  interest  and  costs — 
Hdd,  on  motion  to  revise  the  taxation  of  the 
proihonotary,  that  the  plaintiff  was  entitled  to 
co^ts  ouly  as  of  the  lire^t  class  in  the  Circuit 
Court,  ana  not  of  an  action  in  the  Superior  Court. 
TalUt  V.  Laiouche,  10  L.  C.  R.  433,  S.  C.  1860. 

778.  In  an  action  of  damages  for  £5,000,  the 
Court  of  Appeal  rerersed  the  jadzment  of  the 
court  below  and  granted  plaintiff  JC2  lOa.  and 
ocNoie.  The  prothonotary  taxed  the  costs  as  of  a 
tir^t  class  action  in  the  Superior  Court.  On 
moiioQ  by  defendant  to  revise — Held,  that  the 
court  would  look  at  the  languageof  the  judgment 
cf  the  Court  of  Appeals  to  ascertain  the  class  of 
cosu  awarded,  ana  in  this  ^saae  the  plaintiff  was 
odIt  entitled  to  costs  as  in  an  action  tor  £2  lOs. 
in  the  Circuit  Court.  JTcrr  v.  Ougy,  10  L.  C.  R. 
478,  S.  C.  1860. 

779.  Where  a  defendant  has  pleaded  in  a  case 
&3if  it  were  an  appealable  one,  he  must  be  held 
to  have  waived  any  objection  to  the  form  of  the 
iction,  and  must  pay  costs  as  though  it  were 
B;^)ealable.  La  VarporaHon  de  la  PcaroUMe  dt 
Si  Am€k  CoinoiT.l  R.  L.  666,  C.  C.  1868. 

VI.  Collocation  for. 

780.  Where  the  plaintiff  in  an  action  had  been 
collocated  for  his  full  costs  in  preflerence  to  the 
laodlord's  privilege  for  rent^^&eM,  that  on  a 
contestation  of  the  collocation^  that  the  practice 
bae  been  to  refuse  the  plaintiff  such  privilege 
for  costs,  and  the  contestation  was  maintained. 
Kerry  et  al,  k  PeOy  et  al,  &  Watson,  6 
L  C  J.  293  k  13  L.  C.  R.  163,  S.  C.  1862 ; 
1994  C.  C. 

VII.  Distraction  op. 

781.  If  duiracHon  of  costs  be  not  demanded 
when  the  iudgment  is  pronounced  it  cannot 
afterwards  le  awarded  without  the  presence  of 
tli<  parties.  Ireland  v.  Steph^u,  2  Rev.  de 
Leg.  62  A  3  Rev.  de  Leg.  392,  E.  B.  1819. 

782.  Where  the  attorney  has  demanded 
disfraeHon  of  costs  by  bis  action,  the  parties 
Uknooi  settle  the  costs  between  them.  Stigrw 
^  ^«<»>y,  2  Rev.  de  Ug.  120,  Q.  B.  1842. 

783.  No  distraction  of  costs  can  exist,  or  does 
lake  place,  anttt  ordered  by  a  judgment  of  the 
coort.  S^fert  k  La  FtOrique  St  Jean,  13 
L.C.B.«6,Q.  B.  1861. 

784.  A  motion  made  in  appeal  for  distraction 
of  costs  ID  the  court  below  will  be  granted. 
f'onrerte  v.  Clark,  12  L.  C.  R.  402,  Q.  B.  1662. 

786.  Where  the  plaintiff  and  defendant  had 
^tlle  ih/fxt  aetioB  between  th^m  without  the 
conseotpr the^atntiiPs  attorney,  who  had  asked 


for  distraction  of  costs,  and  the  plaintiff  became 
insolvent— jEfeZ<2,  there  was  proof  of  bad  faith, 
and  the  plaintiffs  attorney  was  entitled  to  judg- 
ment for  the  costs.  Picard  v.  Ooatelin,  3  It  £. 
447.  C.  C.  1871. 

786.  Where  the  counsel  for  respondent  omitted 
to  move  for  distraction  of  costs  in  appeal  until 
the  following  term — Held,  that  distraction  would 
nevertheless  be  granted,  and  it  was  for  the  appel- 
lant to  prove  that  the  respondent  had  received 
the  costspersonally,  if  such  were  the  case.  The 
Water  Works  Co.  of  Three  Rivers  s.Dostaler, 
18  L.  C.  J.  196,  Q.  B.  1874. 

VIU.  Exempt  from  Seizure  during  Surr. 

787.  Costs  in  a  case  cannot  be  attached  bv  a  ere 
ditor  during  the  pendency  of  the  case,  as  oelong 
ing  to  the  party,  to  the  prejudice  of  the  attorney 
Gauthier  v.  LemieuXf  2  L.  C.  R.  273,  S.  C.^ 

IX.  Il^  ACTIOK. 

788.  By  Transferee. — Where  the  transferee  of 
the  balance  of  certain  constituted  rents  brought 
action  against  the  debtor  without  uotice  of  the 
transfer — Held,  that  no  costs  would  be  allowed, 
but  that  on  the  other  hand  he  would  be  condem- 
ned to  pay  costs,  where  the  latter  had  tendered 
the  amount  due  and  paid  it  into  court.  Par4  v. 
Derourselley  6  L.  C  B.  41 1,  8.  C. 

789.  Confessoire. — Where  the  transferee  of  a 
property,  in  Ikvor  of  which  a  right  of  way  existed 
over  the  adjoining  property,  brought  action 
against  the  proprietor  of  the  latter  m  declara- 
tion of  his  title  to  the  servitude,  and  fordama^es 
for  neglect  to  keep  it  in  proper  order — Held,  that 
the  costs  must  be  regulated  by  the  nature  of  the 
action,  and  not  by  the  amount  of  damages 
awarded.  Monastesse  v.  ChrisUe,  8  L.  C.  J. 
164,  8.  C.  1864. 

790.  En  bomage^-^ln  an  action  «n  homage,  ii 
the  defendant  deny  the  plaintiff's  right  of  action, 
he  must  be  condemned  to  pav  costs.  Weymess 
et  al.  k  Cook,  2  L.  C.  R.  486,' Q.  B.  1852. 

791.  In  an  action  en  homage  where  the  defen- 
dant pleads  that  he  had  been  always  ready  to 
have  the  boundaries  established,  ana  prays  acie 
of  his  willingness  to  do  so,  and  prays  also  that 

Slaintiff's  action  may  be  dismissed  with  costs,  the 
efendant  will  be  condemned  to  pay  the  costs  of 
the  suit,  although  the  costs  of  the  boma^  be 
divided.  Dansereau  et  aL  v.  Priv^,  1  L.  C.  J. 
283,  S.C.  1867;  604  C.  C. 

792.  But  where  in  another  action  of  homage 
the  defendant  pleaded  that  he  had  no  previous 
notice,  and  that  he  had  always  been  ready  to  have 
the  boundaries  in  question  established,  the  plan- 
tifi  was  held  liable  for  the  costs  of  tbe  action. 
Slaek  V.  Shortr  2  L.  C.  J.  81,  Q.  B.  1857  j 
504  C.C. 

793.  But  where  in  a  later  case  the  defendant 
prayed  for  the  dismissal  of  the  action,  in  offering 
to  re-establish  the  old  boundaries,  he  was  con- 
demed  in  costs.  Thihault  k  LaoolUe,  6  R.  L. 
80,  8.  C.  1874. 

794.  En  garantie.^The  costs  of  an  action 
en  garantie  will  be  eiven  acainst  a  plaintiff  suing 
before  the  expiry  of  the  delay  of  payment,  when 
the  defendant  calls  in  his  harant  jormel 
Alywm  V.  Judah  k  Judah  v.  RoUandf  7  L,  C.  R. 
128,8.0.1857. 
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T95.  Whtntdfkod^attn  granite  eonttaaet 
judgment  far  a  portioQ  only  of  the  principal 
d«muid,  kiid  coDtesta  the  prmcipsl  action  mr 
regKrdH  the  balBiice,  and  judgment  ia  rendered 
for  the  amount  coDfeMcd,  the  defendaat  musl 
neverlhelese  p&;  all  the  ooata  of  both  drmande 
ineludiog  iboBeofcoDteatation,  and  that  acoord- 
i^  to  the  MDclaBioni  of  the  principal  demaad. 

L,  C.J.  88,  8.  C.  IHM. 

796.  In  an  action  en  ^oroftMe  spinet  a  corpo- 
ratioD  on  a  guarantee  given  br  ita  aecrelar;- 
,  treaanrer  without  authority,  ana  the  corporation 
dieafowed  the  act  of  the  latter  therein — Held, 
that  he  should  paj  all  ooati.  Dtcaritt.  The 
OotjwaUon  of  Lachint  ft  Foreat,  G  E.  L..  433, 
S.  C.  18T3. 

T9T.  For  a  prix  dt  eenfe. — In  an  action  for  the 
purchase  money  of  an  immoveable,  nbere  the 
defendant  pleaded  that  he  waa  entitled  to  secu- 
ritj  againRt  hypothec  and  defective  title,  ^.— 
Beld,  Chat  t  le  plaiotiS  waa  entitled  to  coeta, 
DOtwithalai.ding  that  by  the  judgment  be  was 
ordered  toEire  senuntj  againal  an  alleged  claim 
oftitleinthe  previous  vendor.  Thonpton  v 
ThomjMon,  16  L.  C.  R.  80,  3.  C.  ft  S.  C.  R. 
1866. 

T98.  Inacaae  where  thedefendant  had  pleaded 
hia  right  to  security  against  trouble,  etc  ,  and  the 
plaintiff  with  his  answer  filed  discharges  duty 
registered  of  the  mortgagee  comptaiiiul  uf.lie  was 

nrtntfA  riill   fvwtii  nf   th^  «*nntefJtAtinn.       Tdtrtau 


granted  full  coats  of  tne  contestation,  retreat 
V.  Bottner,  16  L.  C.  B.  T6,  S.  C.  ft  S.  C.  R. 
1663. 

799,  And  in  a  aioiilar  case  where  the  defen- 
dant set  up  trouble  by  mortgagee  registered 
against  the  immoveable,  some  of  wbicli  were 
discharged  after  the  filing — Held,  that  the 
plaint  if)  would  obtain  judgment  for  the  amount 
due,  with  coeU  up  to  tne  filing  of  the  plea,  and 
that  costs  after  the  filing  of  the  pl»  would  be 

f ranted  to  defendant.  Oolhlte  v.  Dantereau, 
SL.  C.R.83,  S.  C.  1864. 
600.  Of  damaga.— In  an  action  of  damages 
before  a  jury,  where  a  verdict  had  been  returned 
fori  the  plaintiff  for  an  amount  under  forty 
ah  llings    aterling,    and    costs    were    awarded 

el'cTallv — Held,  confirming  judgment  of  court 
ow,  that  the  judgment  for  coata  would  be 
interpreted  aa  meaning  a  aum  equal  to  that 
awarded  by  Che  jury  tor  damages.  Ltduc  v. 
Btuitau.  1  L,  C.  J.  191,  Q.  B.  185T :  478  C.  C.  P. 

801.  And  in  another  c«se—Held,  that  in  an 
action  of  damages  for  peraona I  wrong,  instituted 
in  the  Superior  Court,  where  judgment  is  ren- 
dered lorXlO  and  costs,  the  costs  are  taxed  as 
in  a  judgment  for  that  amount  in  the  Circuit 
Court.  WiUon  y.  Morru  ft  Ranaria,  i  L.  C.  J. 
266,  S.  C.  I867i4T8lC.  C.  P. 

802.  In  an  action  of  damages  for  libel  where  a 
verdict  was  rendered  for  f  100,  and  a  question  as 
to  coats  aroM — fftld,  that  the  amount  of  dam- 
ages given,  even  where  it  exceeded  four  ahillmgs 
sterling,  regulated  the  class  of  action  as  to  costs, 
if  the  judgment  of  the  court  ratifying  the  ver- 
dict have  not  otherwise  fixed.  Desaullu  v. 
Tach^,  8  L.  C.  J.  342,  S.  C.  1864. 

803.  But  where,  aa  in  the  above  case,  the  coet«, 
under  that  rule,  were  reducible  to  the  tariff  of  a 
Circuit  Court  action— fieU,  that  the  disbu: 


fe- — Where  peremption  la  grant' 
be  Jiamissea,  each  payiiigHiaoi 
•Ur  V.  The  Quebec  Firt  Auvnm 
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604.  And  where  the  court  awarded  damtgEi 
to  the  extent  of  $5  oa\j—Seld,  that  no  oeaUt 
amount  than  (5  for  coata  conld  be  alloweil. 
Warner  et  at.  y.  Botf,  17  L.  C.  J.  292,  8.  C.  R. 
1873.,  478  C.C.  P. 

605.  0/'^'«elmen<.— InanactioD  of  ejectment, 
where  no  rent  is  due,  the  coata  will  be  laitd 
according  to  the  amount  of  the  annoal  rent 
Smith  V.  Noad,  1  L.  C.  L.  J.  67,  S.  C.  E.  A  S 
L.  C.  L.  J.69,  Q.  B.  1866. 

806.  Of  TVupiM*,— Where  two  defendaati 

Sin  in  an  action  of  trespass,  if  one  be  aoquiitsd, 
•  is  entitled  ta  hia  coata  against  the  puiDtiff, 
notwichetanding  that  hie  co^efendaot  be  found 

fuiltr.    Hender»oti  v.  Thovguon  ft  Tlwwmwn, 
Rev.  deUg.  392,  K.B.  Ial7. 

807.  P^'di^c— Where  peremption  ia  granted 
the  action  will  LeJii  ^       •         ■     ^- 
ooata-     FournUr  v. 
Cfa.,  6L.  C.  R.97,  a.  C.  1 

808.  In  casea  where  peremption  is  graated,  ne 
ooata  will  be  awarded.  Tiaiier  t.  Lam«M,  IB 
L.  C.  R.  362,  8.  C.  I860. 

809.  £e(f^.— Whereitappearedthatthepar- 
tiea,  plaintiff  and  defendant,  bad  aettled  a  case 
between  them  with  a  view  lo  defrauding  the 
plaintiSTa  attorney  of  his  wxU—Rtid,  that  the 
action  would  bedismiased  with  casta  againstthe 
defendanL  Rtehard*  v.  Bitekie  ai  a/ ,  6  L.  C.  S- 
98.  S.  C.  1866. 

610.  Costs  were  allowed  defendant  in  an  ac- 
tioo  on  a  promissory  note  upon  proof  that  plain- 
tiff agreed  after  the  institution  of  the  action  lo 
withdraw  the  same  npon  payment  of  the  debt 
alone,  although  the  debt  was  not  paid  at  the 
rendering  of  the  judgment,  and  under  the  cii> 
cum  stances  plaintiff's  attorney  was  not  allowed 
dittraciion  de  frail.  EattMon  v.  Boland,  1 
L.  C.  L.  J.  216,  C.  C.  1866. 

X.  In  Appial. 


notary  and  not  of  the  party  appellant,  the  latlet 
may  nevertheleaabecoodemDeil  to  parthecoals 
oftlie  respondent's  motion  to  have  the  ajqiear 
diamlsaed,  hia  recourse  being  by  direct  action 
against  the  prothonotary.  I^rrier  v.  Dillon,  i 
L.  CL.  J.  160,  Q.  B.  1866. 
812.  Where  an  appeal  is  brought  prematurely 
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'dnt  to  the  plaiotiflr,  and  reported  that  each  party 
ahooJd  j»y  his  own  costs — Held,  supporting  the 
preteDfiioDS  of  the  plaintiff,  that  90  mach  of  the 
award  as  pretended  to  decide  upon  the  question 
of  costs  would  be  rejected.  McKenna  t.  T<ibb, 
2  L.  C.  J.190,  C.  C.  1868 ;  343  C.  C.  P. 

817.  Arbitrators  have  no  right  to  pass  upon 
costs.  Vrquhart  v.  Moore,  18  L.  C  J.  71,  8.  C. 
1874;  343  C.  C.  P. 

Xn.  Lr  Cases  or  Capias. 

818.  On  a  petition  to  quash  a  capias  the 
defendaDty  though  he  succeeds,  will  not  be  enti- 
tled to  costs  of  enquSie,  unless  he  have  filed  ar- 
iicnlatioo  of  facts.  Ogilvy  ei  ah  v.  Jones.  17 
L.  C.  J.  2S,  S.  C.  1873. 

Xin.  I3r   Cases  op   Contributory  Neoli- 

«KVCE. 

819.  In  an  action  of  damages  arising  out  of  an 
aocidenl  where  each  side  is  to  blame,  each  will 
Ba?  their  own  costs.  Ware  v.  Carsteut  6  R.  L. 
239, 8.  C.  1873. 

XIV.  Iv  Certiorari. 

320.  Where  a  conviction  was  set  aside  with 
costs  on  certiorari — Held,  that  the  costs  were  at 
the  discretion  of  the  court  Leonard  ear©.,  1 
L.  C.  J.  256,  8.  C.  1857;  478  C.  C.  P. 

821.  And  in  another  case  on  a  motion  for  a 
writ  of  certiorari  against  a  conviction  of  a 
justice  of  the  pewx^Held,  that  it  would  be 
rejected  with  cost.",  notwithstanding  that  the 
respondent  had  only  appeared  bj  an  advocate. 
Btaaparlant  v.  Gervais  ei  aL,l  B.  L.  461, S.  C.  B. 
1865, 

XV.  Lf  Contiotion  under  License  Law. 

822.  Where  the  defendant  had  been  convicted 
of  retailing  fermented  liquor  without  a  license, 
aod  ooodemned  in  a  penalty  and  costs — Held,  on 
petition  fbr  certiorari,  that  the  convicting  magis- 
trate had  the  right  to  grant  costs  either  of  con- 
viction or  dismissal  of  the  prosecution,  and  even 
to  the  attorneys.  Moley  exp.  &  Bellemare,  7 
L.  C.  J.  1,  S.  C.  1863;  C.  S.  C.  cap.  103,  sees. 
03A54. 

XYL  Ix  Election  Gases. 

^23.  Where  imprudent  though  not  corrupt 
acts  of  treating  (wnich  it  had  been  attempted  to 
disgniee)  are  proved  against  the  defendant,  tuch 
acts  must  be  regardea  as  meriting  inc^uify,  and 
defendant,  though  the  action  be  dismissed,  will 
not  have  a  judgment  for  the  costs  occasioned  by 
the  inquiry.  MorisetU  ei  al  v.  Larue,  2 
Q.  L.  R.  262,  S.  C.  B.  1876. 

XVII.  In  Htpotbegart  Action. 

824.  Where  to  an  action  for  the  balance  of  the 
price  of  sale  of  an  immoveable,  the  defendant 
pleaded  fear  of  eviction,  and  the  plaintiff  was 
ordered  to  give  security  before  payment  of  such 
balance,  costs  were  given  against  the  plaintiff. 
BemtsMe  r.  Madon,  7  L.  C.  J.  32, 8.  C.  1862 ; 
461,  1508  C.  G.  &  art.  849  infra. 


825.  Where  the  defendant  was  sued  for  an 
instalment  of  the  purchase  money  of  an  im- 
moveable, and  pleaded  rieht  to  security  aeainst 
mortgages,  eto^-^Held,  that  the  plaintiff  should 
pay  costs  instead  of  as  formerly  that  he  would 
berequiredonly  to  give  security  with  costs  in  his 
favor,  unless  the  money  had  been  tendered. 
Bruneau  v.  Bobert,  6  L.  C  J,  247,  8.  C.  1862. 

X  VIIX.  In  Joint  Action. 

826.  Where  several  persons  have  been  con- 
demned to  pay  different  sums  of  money  indivi- 
dually as  damages,  they  are  liable  for  the  costs, 
jointly  and  severally.  6enier  v.  Woodman  et  al., 
13  L.  C.  J.  201,  S.  C.  1858. 

XIX.  In  Maritime  Affairs,  see  In  Vice 
Admiralty  Court. 

827.  Where  a  collision  is  held  to  have  oc- 
curred from  inevitable  accident,  costs  will  not  be 
given  to  either  side.  The  Harold  Harfager 
inre.s  18  L.  C.  J.  303,  V.  A.  C.  1874. 

XX.  In  Becorder's  Court. 

828.  A  conviction  of  the  Becorder's  Court  is 
bad  which  gives  costs,  when  the  by-law  upon 
which  it  is  l^sed  gives  no  jurisdiction  as  to  costs. 
Marry  exp.  &  Sexton  ei  at,  14  L.  C.  J.  163,  S.  C. 
1869. 

XXI.  In  Beview. 

829.  The  Court  of  Beview  cannot  afford  relief 
against  a  condemnation  for  costs  in  the  court 
below.  Macdonald  et  al,  v.  Molleur,  13  L.  C. 
J.  189,  S.  C.  B.  1868. 

830.  A  defendant  who  succeeds  in  review  in 
obtaining  a  reversal  in  considerable  pare  of  the 
judgment  complained  of  may,  nevertheless,  be 
condemned  to  pay  the  costs  in  review.  Lynch 
V.  Bertrand,  13  L.  C.  J.  189,  S.  C.  B.  1869. 

831.  The  Court  of  Beyiew  has  no  jurisdiction 
to  revise  the  taxation  of  a  bill  of  costs  in  revi- 
sion. BelleisU  v.  Lyman  et  al.,  14  L.  C.  J. 
137,  S.  C.  B.  1870. 

832.  Where  the  Superior  Court  dismissed  the 
plaintiff's  action,  but  without  costs — Held,  that 
the  Court  of  Beview  would  not  interfere  in  a 
mere  matter  of  costs.  0*Halloran  v.  Sweet,  16 
L.  C.J.  318,8.  C.  B.1872. 

833.  Where  a  party  in  revision  succeeds  in  ob- 
taining a  modification  of  the  costs  only,  he  will 
not  have  costs  of  revision,  but  each  party  will 
pay  his  own.  The  Intercolonial  Coat  Company 
V.  Shaw,  4  B.  L.  639,  8.  C.  B.  1873. 

XXII.  In  8mall  Cases. 

834.  In  a  case  before  the  Circuit  Court — Held, 
that  where  the  case  is  within  the  jurisdiction  of 
the  Commissioners  Court,  that  the  Circuit  Court, 
upon  confession  of  judgment  of  the  defendant, 
would  only  render  judgment  for  costs  of  the 
Commissioners  Court,  particularly  if  there  exist 
and  be  in  operation  such  a  court  in  the  town- 
ship wherein  the  defiendant  resides.  Pacaud  v- 
St,  HUaire,  16  L.  C.  B.  211,  C.  C.  1865. 
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836.  The  Mmrt  may  exercise  »  I»gal  dincre- 
OD  u  to  co«U.  The  Agna  in  re,  S.  V.  A.  C. 
3,  Y.A.  C.  1836. 

S36.  ir  a  suit  be  brotigbt  b;  a  Reaman  for 
vges,  A  cettlemenl  without  the  coacurnnce  of 
i«  promot^a  proctor  doea  oot  bar  the  claim 
ir  coetB.  The  conrt  will  enquire  whether  the 
laima  were  or  wwe  not  juRt,  and  relieve  the 
roctor  if  it  were  oot  w,  Tkt  TketU  in  re,  S, 
'.  A.C.3fi3,  V.  A.  C.  1S56. 

637.  It  ia  the  practice  of  the  Court  of  Vice 
.diniralty  not  to  give  coaia  on  either  ride, 
here  the  damagea  ariu  rroin  the  fault  of  the 
ilot  alone.     The  Lottu  inre,  11  L.  C.  R.  3424 

8.  V.  A.  C.  68,  V.  AC.  1861. 

636.  In  a  caae  ot  colljaion — Htld,  that  aa  to 
q«te  the  court  haa  no  diacretion    to  eierciae. 


839.  Defendanta  who  have  appeared  and 
ileaded  i>epara(ely  to  a  joint  and  several  action 
gaiut  them  may  be  coiwlemned  jointly  and  tei- 
rally  to  costs.  PtrHiu  v.  Leeiaire  el  at.,  T 
-.C.  J.  18,  C.  C.  1862. 

XXV.  JCDOHEHT    FOR. 

640.  A  jadgmentaettiDgaaide  the  verdict  of  a 
ury,  and  coodemning  the  revpondent to  pay  the 
oata  incurred  ia  the  court  belo**,  incjuaeaaleo 
he  coit«  of  the  trial  by  jury,  and  not  only  the 
oeU  upon  (he  motion  tOr  Belting  saide  such  ver- 
lict.  Ouiixtt  et  al-  &  Fapin,  9  L.  C.  R.  268,  Q. 
I.  1859. 

XXVI.  LuBiLiTT  10. 

841-  The  maker  of  a  promipsory  note  ia  not 
iable  for  the  coate  of  an  action  on  auch  note 
Lgainet  iheendorfer.  McDonald  et  al.  v-  Sey- 
ttmr,  6  L.  C.  K.  102,  S.  C.  1866. 

842.  And  on  a  petition  for  certiorari  from  a 
udgmcnt  of  a  justice  of  the  peace  homologating, 
in  petition  of  the  inspector  of  fences  and  ditchep, 
.jn'octo-i'er&ai  relating toa  watercouree — Httd, 
bat  the  inspector  wou^  not  be  relieved  from  the 
ostB  of  aettJDf  — ■-■-  ■ 
tanding  that 
ly  Dotariea  the  costs  of  the  proceeding  previoos 
0  the  return  of  the  writ  of  certiorari,  and  pro- 
aiaed  in  auch  tender  that  the  applicant  should 
lOt  be  troubled  in  futureby  reason  of  the  proci»- 
erbal  i^o^enou  eip.,  6  L.  C.  R.  112,  S.C.  1866. 

843.  AcuratorlotheeatateofaDabaenlee,  who 
iefends  and  contests  an  action  agaiii<jl  sucb 
state,  ia  personally  liable  for  the  cosMof  (be 
«tion.  WhitTuy  v.  Bietcaler,  4  L.  C- J.  298, 
I.  C.  1865. 

844.  And  where  action  <VBS  brought  by  a  cura- 
or  to  an  absentee,  in  his  quality  aa  auch,  and 
he  action  was  disniiaaed  aa  unfounded  in  law — 
leW,  that  the  curator  waa  personally  liable  for 
he  coals.     HI.  Jacquet  v.  Parent,  2  ft.  L.  93,  C. 


646.  ThedefendaDlvho-tenden  tbe  prindpi 

id  inlereet  claimed,  after  iaaue  of  a  writ  of  aon 
...ODS,  but  before  neivice,  ia  still  liable  for  Ui 
coata  incurred.  Boucher  t.  Lemoine  et  aX, 
L  C.  J.  300,  8.  C-186l);&arU9l8»n/ro. 

84C.  Where  the  defendantcoDfeaaedjadgiDei 
For  a  part  oT  the  amount  claimed  which  he  tei 
dered  with  hia  plea, and  the  court  aflerconleiti 
lion  gave  judgment  for  a  larger  sum  than  thi 
tendered,  but  not  for  the  full  amountof  plaintiS 
demand— ifeM,  that  the  plaintiCT  must  pay  tt 
costs  of  oontesulion  from  the  lime  of  fifinj  li 

lea.     Routk  v.  Dougall.  3  L.  C-  J.  286,  S.   I 

(58. 

817.  But  where  the  defendant  had  not  tei 
dered  the  anioBnl  which  he  acknowledged  to  I 
due,  although  the  court  aw&nted  no  Ure 
amount  to  plMntiff  than  that  admitted  by  3 
fendant,  the  latter  was  condemned  to  pay  t1 
necessary  co'is  of  action.  JtfeFarJonev.  Rodi 
et  al ,  2  L.  C.  J.  286,  S.  C.  1858. 

848.  Where  a  debtor  being  unable  to  meet  I 
engagements  made  an  assignment  to  truatees  1 
the  Mnefitofhia  creditors,  and  having  paid  all! 
debts,  claimed  [he  balance  of  his  estate,  ioclu 
ing  [he  moneys  in  the  handa  of  the  Irustei 
which  claim  waa conUsted~.ffetii,  that UtedeA 
dant  who  had  purchased  Irom  the  trosiei 
and  who  owed  a  balance,  haviDg  conteatvd  I 
claim,  was  liable  for  the  coaia  of  the  conteelatk 
Bogan  v.   WHghl,  11  L.  C.  R.  92,  Q.  B.  IM 

849.  Where  the  defendant  pleada  trouble 
an  action  for  instalments  of  purchase  money,  a 
offers  to  t>ar  on  security  being  given,  the  pla 
tiff  should  be  condemned  to  pay  the  costa  c^  o 
testation.  McDonald  et  aL  v.  MolUw  tt  al 
L.  C.  L.  J.  108,  8.  C.  R.  1865  I  A  arts.  824 
826  tupra. 

850.  Where  a  person  sold,  through  an  agent, 
one  who  had  reason  to  believe  (hat  the  agent « 

1  acting  fbr  him,  and  afterwards  brought  acti 
lor  the  price  ol  sale — 3eld,  thai  he  would  | 
judgment  only  for  the  debt,  and  the  co«is  woi 
go  agaicPt  him.  Labtlle  v.  i'atrts,  4  R.  L-  6 
C.C. 1673. 

851.  0/"&o»B.— The  Crown  does  not  rece 
orpaycoat*.  Chandler  &  The  Atlomeif  Gentr 
3  Rev,  de  Ug.  3T1,  K.  B.  1835- 

862.  Of  Surety.— A  aurety  cannot  be  cal 
upon  to  pay  coats  in  an  action  agatDSt  the  pi 
cipal  debtor  where  he  has  not  been  notified 
the  action.  A'ye  v.  Itaacion,  6  L>  C.  J.  117, 
C- 1861. 

863.  Where  action  was  brought  agaicat  1 
maker  and  hia  endorsers  on  a  piomissorT  an 
and  the  defendants  appeared  together  by  I 
same  attorney  but  pleaded  separately,  the  mal 
pleading  an  exception  to  the  form  which  ■ 
granted  in  the  court  below,  but  revervad  in  i 
sea!  with  costs,  and  the  maker  j>roved  t«  be 
solvent — Stld,  on  a  new  action  brought 
recover  the  coate  from  the  endoraers,  wfa^  to 
no  part  in  the  exception  to  the  form  and  appe 
ConHrming  the  judgment  of  the  court  below 
Held,  that  there  Is  no  joiul  and  several  liabilii 
between  the  maker  and  endorsers  in  such  a 
for  the  costs,  and  the  latter  could  not  be  o 
demned  to  pay  them.  Boucher  &  Latour  tt  ■ 
5L.  C.  J.  269,  Q.  B.  1862  il9B6  C.  C;  ft  i 
846  «t 


•of  the  debtor,  QDleM  hehtvebcTD  pravioiulj 
WiCiflcd  of  the  action,  Varuereau  v,  Fontaine, 
«  L.  C.  J.  U3,  C.  C-  lM6i  19«  C.  C 

XS7I1  Meakiko  or. 

S55,  The  ooeta  to  be  paid  under  a  jadgmeDt, 
•ordering  tbe  payment  by  pUiatiffortbecoauof 

*  former  mctioe,  ap  a  condition  precedent  to  pro- 
oindiiig  with  a  new  Hoit.are  the  taxed  co«t!>,  and  a 

enanlian'e  fMe  not  being  by  Ian  claimable  from 

oef^nduit,  cannot   be  taclnded   in   i>ucb   co«t8. 

Dorfy  T.  Jisarton,  1  Q.  L.  B.  JIS,  C.  C.  1875. 

xxinn.  Or 

86S.  Antendment. — In  caaeaof  aroeDdmentof 
«he  declaration  to  make  it  agree  nitb  the  fkcta 
proTRl,  thecoetaareatthediecreiionofihecourt- 
PnOingkam  v.   Oilbai,  3  L.  C.  J.  136.  S.  C. 

im-,  iSftueccp. 

B5T.  Appeal. — The  proceeding!  upon  a  Mcond 
appeal  wiU  be  aaspended  nntil  the  coate  of  the 
former  appMl  be  paid,  and  if  such  costs  be  not 
paid  on  a  day  certain,  the  second  appeal  will  be 
•diimiaaed  with  code.  Bouirier  Sc  Seevei,  13 
L.  C.  J.  291,  Q.  B.  I86S. 

S68.  An  appellant,  wbo  bj  cross  appeal  in 
another  cave  has  had  the  eame  point  decided,  will 
Dot  be  allowed  the  coats  of  a  separate  appeal  to 
*he  Priry  Council-  OitaaicBroum.Vh.C.R. 
-13,  P.  C.  1867. 

B59.  .irtfnil(iltiM«/jiict«.— Nocostsof  arti- 
«Dtauoe  of  fu:ta,  or  of  answer  thereto,  will  be 
tranted,  when  they  are  senerai.  Oiurin  t.  Matht, 
15  L.  C.  J.  253,  S.  C.  R.,  &  DetmUU  tt  oir.  v. 
iSAwr,  16L.  C.J.  301,8.  C.  B.  18T1. 

8M,  Attaclmtent  6y  Garnithmtnt. — On  the 
omtestatioD  of  the  zamishee's  declaration— JJeW, 
that,  where  the  declaration  does  not  fully  discloiie 
the  facte  of  the  case,  the  garnishee  must  pay  the 
' costs  oftbe contestation.  Macfarlane  v.  DtlUle 
k  aektru-e.  3  L.    C.  J.  16S,  S.  C.  1859. 

861 .  Attorney*  Letter.— No  costs  can  be  asked 
'  for  an  attomey^B  letter  sent  before  tbe  commence 
■meot  oftbe  action,  as  itia  a  roluntary  courteKy, 
and  not  a  neceanary  proceeilins.  Bowen  v.  Lte, 
3  Ber.  de  L6g.  391,  K.  B.  1612. 

S61  ■CtrHorari. — On  a  motion  lo  compel  a 
maciaUateto  return  theoriginal  papera  in  acasc 
Qnder  certiorari  tbe  niotion  will  be  granted,  but 
without  cons,  anhist  tbe  magiBtiate.*  Dtmtrs 
-«cp.,  7  L.  0.  E.  128,  8.  C.  1857. 

963.  CommUnon  Rogatoirt. — And  where  the 
plaintiffbT  ber  action  claimed  certain  shares  of 
stock  as  Monging  to  her  firat  husband  in  the 
-««at*ofthedef*odant,aDdtbedefendant  pleaded 
that,  at  tbe  time  of  the  marrisKe  of  the  plaintitf 
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&  LaHinirt,  12  L.  C.  R.  174,  S.  C.  1861. 

866.  A  party  erroneously  collocated  muatpay 
the  costs  of  the  contestation  of  auch  collocation, 
although  on  receiving  it  he  jrauiediaLely  give 
notice  of  acquiescing  m  it,  with  a  consent  Uiat 
judgment  should  be  given  as  demanded  in  tbe 
contesUtion,  but  without  coats.  Adanu  v.  flwn- 
lertEvam&McKeiuie,  ll.L.  C.  R.  172,  S.  C. 
1861. 

866.  Where  a  person  has  been  collocated  for  a 
portion  of  tbe  amonnt  which  he  claifued  bj  his 
opposition,  and  the  collocation  is  contestea,  the 
costs  will  be  the  same  as  if  the  opposition  itss)f 
had  been  contested.  Doutrt  v.  Oottelin  k  Oa- 
bouHottlt,  7  L.  C-  J.  290,  S.  C.  1863. 

667.  And  the  class  of  cost*  in  such  cases  muBt 
begovemed,notby  the  amount ofthe  collocation, 
but  hy  the  amount  of  the  claim .     lb. 

368.  And  the  opposanC  must  be  considered  as 
plaiDltfr.SQd  the  conle«caat  as  defendant,  in  order 
'-<  determine  the  coeta  due  to  each  party.     lb. 

869.  Where  two  hypothecary  creditor!  had 
been  collocated  in  a  report  of  distribution,  in 
accordance  with  the  registrar's  certificate,  and  it 
was  discovered  that  they  had  been  t>aid  their 
respective  claims  some  time  previoaaiy — Seld, 
on  the  conteatation  of  two  interested  parties  of 
such  col  locationii,  where  the  creditors  in  question 
admitted  the  payment  of  their  claims,  that  the 
costs  should  be  divided  l«tween  Ihe-two  parties 
contesting  in  equal  shares,  hot  that  the  costs  of 
one  conteftation  only  ahould  be  allowed.  Coar- 
noyer  v.  Planlt  el  al,  1  11.  L.  38,  S.  C.  1868. 

870.  A  hypothecary  cre<Iilor  who  has  been  col- 
located for  leas  than  remains  due  to  bim,  the 
balance  having  been  paid  by  a  previous  judg- 
ment of  diatribution,  cannot  be  held  for  the  costs 
oftheconleBlation  of  auch  collocation,  if  he  have 
Sled  with  the  protbonotary  a  declaration  of  the 
amount  so  remaining  due.  Globfukyk  Daoutt, 
kMortauk  Globauky,2  B.  L.  608,1870. 

871.  Conveuing  Prisoner  to  Gaol. — In  an  ac- 
tion againat  the  sUeriti' of  Montreal  by  a  consta- 
ble for  expenses  incurred  in  conveying  a  priaoner 
to  eaol,  &c.—  Held,  that  the  defendant  in  his 
quality  of  aheritfwas  but  the  depo^ilarj^  of  public 
moneys,  and  could  not  be  held  liable  Ibr  claims 
which  were  really  againsl  the  government,  such 
aa  that  of  the  pIaint:lT.  Champagne  v.  Boilon, 
ZL.  C.J.  79,8.0.1857. 

872.  Demand  for  Aeeounl  of  Tatonhip.—h. 
tutor  wbo  is  ordered  to  render  an  account  is  Dot 
liable  for  tbe  coats  of  the  demand  if  he  have 
not  contested  it,  LoUelle  et  al.  v.  Loiselle,  10 
L.  C.  J.  258,  S.  C.  R.  1866. 

WT3.  Ditconiintianee.—&.B  a  general  rule,  a 
li^ii.miff  can  discontinue  his  action  only  on  pay- 
in-  .it  of  costs.  GreenshieUh  v.  Leblanc  et  al., 
U  L.  0-  J.  343,  8.  C.  1868:  450  C.  C.  P. 

874.  Stecufioti. —Money  paid  to  a  taihfffor 
crying  a  property  taken  in  execution,  is  '**" 
bursement  to  be  charged  hy  the  shenfF,  but  (ha 
latter  cannot  cliarge  for  his  own  warrant,  or  for 
tbe  draft  which  he  makes  of  the  advertiaement 
of  sale.  Bout  v.  Taillon,  3  Rev.  de  L6g-  4T1, 
K.  B.  1811. 
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875.  &periise, — In  an  action  on  assumpeit, 
where  an  exveriue  was  ordered— i?(sZ<f,  that  the 
coets  of  6ucn  exneriise  were  in  the  discretion  of 
the  coart,  and  tiiattbey  would  be  divided,  where 
the  re|>ort  has  the  effect  of  materially  reducing 
the  plaintiff's  demand.  Gardner  v.  McDonala, 
2L.  C.J.  208,  8.  C.  1858. 

876.  Where  action  was  brought  by  the  plain- 
tiff for  his  costs  and  fees  as  an  expert — Eeld, 
reversing  tbe  judgment  of  the  court  below  (10 
L.  C  R.  189),  that  an  expert  named  by  one  of 
the  parties  to  a  cauoe  or  by  the  court,  at  the 
instance  of  one  of  the  parties,  has  no  recourse 
asainst  the  adverse  party  for  his  costs  and  fees, 
there  being  no  solidariU  of  liability  between  tbe 
parties  to  a  suit  for  such  costs.  JSroten  &  Wal- 
lace, 5  L.  C  J.  60,  Q.  B.,  &  11  L.  G.  R.  182, 
1860. 

877.  FactunL — The  cost  of  making  a  copy  of 
the  factum  must  be  charged  to  the  client,  and 
cannot  be  taxed  against  tbe  adverse  party.  Van- 
dale  v.  Oauthier,  o  R.  L.  132,  C.  C.  1873. 

878.  Former  Action. — Non-payment  of  costs  in 
a  former  action  is  not  the  subject  of  a  preliminary 
exception.  The  party  may  move  to  stay  pro- 
ceedmgs,.or  take  out  his  execution,  or  sue  by  a 
sew  action  in  another  course  if  necessary.  Robi- 
chaud  V.  FrastTy  3  Rev.  del^ff.  392,  K.  B.  1817. 

879.  Where  motion  was  made  to  have  all  the 
proceedings  in  a  case  suspended  until  the  costs 
in  a  former  action,  which  was  dismissed  on 
demurrer,  and  wherein  the  plaintiff  in  the  pre- 
sent cause  was  only  one  out  of  a  number  of 
plaintiffs,  and  wherein  the  causes  of  action  were 
not  identical  were  paid — Held,  that  the  motion 
could  not  be  granted,  unless  an  identity  of  parties 
and  causes  could  be  shown.  Lalonde  v.  Lalonde, 
IL.  C.  J.  290,  S.  C.  1857. 

880.  Interlocutory  J udgmenU — On  amotion  to 
amend  a  declaraton  on  payment  of  costs,  the 
court  will,  if  demanded,  ^ranta  motion  to  sus- 
pend all  proceedings  until  the  costs  are  paid. 
Mivilley.  Caron,  3  Kev.  de  Leg. 392,  K.  B.  1817. 

881.  Inventory. — A  universal  donee  of  a  usu- 
fruct by  contract  of  marriage  is  held  to  advance 
the  costs  of  an  inventory  of  the  goods  subject  to 
the  usufruct.  Fj'6oost  v.  Forget,  12  L.  C  J.  54, 
C.  C.  1868. 

882.  And  the  fees  of  the  notaiy  employed  by 
the  heirs  in  making  the  inventory  fonn  part  of 
such  costs,     lb.,  &  4  C.  L.  J.  61. 

883.  Judicial  Guardian. — A  voluntary  judicial 
guardian  who  ha^  become  necessary  guardian,and 

who  has  been  obliged  to  remove  the  goods  seized 
and  take  them  iinaer  his  immediate  care,  has  the 
right  to  an  opjOMition  a  Jin  de  conserver  for  his 
costs  on  the  proceeds  of  the  sale  according  to 
proof.  Boucher  et  uir  &  Brault  et  vir^  &  Grenier, 
4  R.  L.  237,  S.  0.  1872. 

884.  Judicial  Sale. — The  costs  of  a  sale  by 
authority  of  iustice  of  certain  lots  of  land  are  not 
divided  equally  on  such  immoveable, but  accord- 
ing to  the  price  of  sale  of  each  lot.  Pacaud  v. 
BuU  k  Les  Syndics,  &c.,  7  L.  C.  J.  279,  8.  C. 
1862. 

885.  And  the  costs  of  distribution  of  tne 
moneys  arising  out  of  such  sale  are  distributed 
also  in  the  same  way.    lb. 

.886.  After  the  sale  of  an  immoveable,  the 
sheriff  has  a  right  to  add  to  his  bill  of  costs  the 
tax  of  one  per  cent,  imposed  by  C  8.  L.  C  cap. 
109.  Armstrong  v.  Hus,  5  R.li..396,  8.  C.  1874. 


887.  Jury  Trial  where  Verdict  i8  set  onde.— Oi> 
a  contestation  concerning  the  costs  of  a  jury  trial 
where  tbe  verdict  of  the  jury  had  been  set  tside 
and  a  new  trial  granted  in  appeal,  though  refased 
in  the  court  below — Held,  that  the  party  who 
succeeded  in  the  first  place,  and  in  wboee  fivor 
the  verdict  of  the  jury  was  rendered,  is  not* 
according  to  the  practice  of  the  courts,  liable  for 
the  costs  of  the  trial.  Beaudry  y.  Popta  k 
Papin,  3  L.  C.  J.  46,  8.  C.  1857. 

888 .  Of  Maintenance  in  Cases  of  Seduction. — 
In  an  action  of  damages  for  seduction — Heldy 
that  the  frais  d'entreRen  could  only  be  legally 
recoveredf  from  the  date  of  service  of  process,, 
and  not  from  the  birth  of  the  child .  Coupal  k 
Bonneauy  10  L.  C.  J.  177  &  1  L.  C.  L.  J.  33,. 
Q.  B.  1865. 

889.  Opposition, — Where  main  lefsie  of  a  sei- 
zure was  granted  to  theopposanton  tbe  dedsr- 
ation  of  the  plaintiff  that  he  did  not  intend  to  con- 
test the  opposition,  it  was  granted  with  costs 
against  the  defendant.  Corse  v.  Taylor  &  Tof- 
lor,  3  L.  0.  J.  167,  a  C.  1859 ;  586  C.  C  P. 

890.  Costs  will  not  be  awarded  against  sd» 
opposaut,  claim mg  under  a  general  mortgage, 
who  restricts  the  conclusions  of  his  oppositioo  eo- 
soon  as  he  discovers  that  part  of  the  property 
upon  which  he  claims  is  held  in  tne  and  com- 
mon soccage.  The  Quebec  Building  Sode^  k 
Jones  &  Jones  et  aL,  12  L.  C.  R.  170,  S.  C.  1862. 

891.  Where  opposition  for  payment  was  filed 
against  the  proceeds  of  a  sale  of  im moveables,  on 
arrears  of  lite  rent  calculated  for  ten  years,  and 
the  court  held  that  it  should  be  computed  on  tbe 
value  of  the  life  of  the  person  on  whom  it  was 
constituted,  the  opposant  was  condemned  to 
pay  costs.  Collette  v.  Lefekvre  k  ayrand  k 
Lefebvre,  8  L.  C.  J.  128,  S.  C.  1864* 

892.  A  transferee  is  entitled  to  his  costs  of  an^ 
opposition  necessary  for  the  purpose  of  estab- 
Iisning  his  title,  though  the  deed  of  transfer  be 
not  registered.  Lacoste  v.  Jodoin  &  Quiutak  ^ 
L.  C.  L.  J.  41,8.  CR.  1866. 

893.  Where  a  defendantto  a  writ  of  execution 
for  principal,  interest  and  costs  files  an  opposi' 
tion,  under  which  he  proves  that  thecost^  were 
paid  before  seizure,  he  is  entitled  to  cost«  on  his 
opposition.  Berthelot  v.  Lalonde  &  Lalonde^ 
14L.  C  J.28,C  C.  1869. 

894.  A  person  who  has  a  duly  registered  privi- 
lege for  funeral  expenses  is  entitled  to  costs  of 
opposition,  when  it  is  necessary  to  establish  that 
there  are  no  immoveables  subject  to  such  eoets. 
Beaudry  v.  Desjardins  &  Desjardins  et  vir.  & 
Thomas,  4  R.  L.  555,  8.  C.  R.  1871. 

895.  Party  summoned  on  fmits  et  articles- — A 
party  in  a  case  who  has  answered   a  rule    for  - 
interrogatories  surf  aits  et  articles  hasari^htti> 
have  his  expenses  taxed.     Chollette  v.  Bertaulty, 
12  L.  C.  J.  264,  8.  C.  1868  ;  233  C  C.  P. 

896.  Peremption. — On  a  motion  for  peremp- 
tion— Held,  10  be  granted  with  costs.  Mengeon  et 
ux,  V,  Turenne,  1  L.  C-  J.  264, 8.  C,  &  Cftapmoir 
V.  Aylen,  lb.,  k  Gore  v.  Gugy^  lb-  A  8  L  C.  R. 
454,  1867. 

897.  The  costs  in  the  peremption  of  a  suit  are- 
at  the  discretion   of  the  court,    De  BUury  y. 
Gauthiei  &  Pari;  5  L.  C  J.  330,  8.  G.  1861  ;. 
478  C.  C.  P. 

898.  But  on  sufficient  cause  shown  on  affidavit 
tbe  court  will  not  grant  costs  of  peremptioa.  lb . 
11  L.  C.R.494,S.  C.  1861. 
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899.  Protest  of  Municipal  Oorp&ration.—A 
nte- payer  who  bms  protested  a  corporation  to 
compel  it  to  execute  certain  works  reauired  of  it 
by  9L  proeis'wrbal  haea  right  to  a  judgment  for 
costs  of  such  protest.  Laeowrs  v.  TheOorpora- 
Han  of  the  Parish  of  St  Laurent,  10  L.  C.  J. 
82,  S.  G.  B.  1866. 

900.  Begiatrar^e  Cfer<t/!cafe.— Where  the 
sheriff,  after  a  sale  of  immoveables,  made  hifl 
report,  accompanied  by  the  registrar's  certificate 
and  the  bill  of  cbaiges  therefor,  and  the  opposants 
coosidering  the  charges  too  hieh' asked  for  a  rule 
against  the  sheriff,  ordering  nim  to  appear  to 
hare  the  charges  taxed — neld,  that  ne  could 
not  be  prooeedra  against  in  consequence  of  the 
exoesaiTe  nature  of  such  charges.  Masson  v. 
MMhu  k  The  Seminaru  of  Montreal,  6  L.  C.  J. 
107,  8.  C.  1862. 

901.  But  in  a  later  case — Held,  on  appeal 
from  the  Circuit  Court,  that  a  sheriff  conducting 
a  judicial  sale  is  liable  for  the  cost  of  the  regis- 
tiar's  certificate  if  he  have  ordered  it  before  the 
day  of  sale,  notwithstanding  the  provisions  of 
C.  8.  L.  G.  cap.  36,  sec.  28.  Lambly  et  aL  & 
Qmenui,  17  L.  C.  B.  264,  Q.  B.  1867. 

902.  Ref/istration, — Where  a  debtor  brought 
action  to  recover  the  costs  of  reeietration  of  a 
judgment  against  him,  which  he  had  paid  under 
protest»^<k2,  that  he  was  liable,  and  could  not 
rcoowr.  Beauehtne  v.  Pacaud,  1  B.  L.  740  & 
13  L.  C.  J.  135,  C  G.  1869. 

903.  SuU  still  pending, — An  advocate  or  attoi^ 
ney  at  law  has  no  right  of  action  against  his  client 
for  costs  of  suit  which  is  still  pending.  AtweU  & 
Browne,  9  L.  G.  J.  155,  Q.  B.  1865. 

904.  The  Day. — An  interlocutory  judgment 
oondemning  a  party,  not  ready  to^oceed  on  the 
day  fixed,  to  the  costs  of  the  day,  is  executable 
before  the  final  judgment.  Trudel  v.  Desauiels 
A  David  et  al  A  Hubert  et  a^,  17  L.G.J.  56  & 
4B.  L.701.  C.  G.  1871. 

XXIX.  Ok 

905.  Amendment — The  amount  of  coats  pay- 
able on  the  amendment  of  a  declaration  is  within 
the    discretion  of  the  court.    Daoust  v.  Des 
champs,  4  L.  G.  B.  425,  S.  G.  1854. 

906.  And  where  the  plaintiff  was  allowed  to 
amend  his  declaration  ouringenquSte,  it  was  on 
payment  of  costs  as  of  an  action  settled  at  the 
stage  which  the  action  then  was,  viz.,  after  in- 
scription for  enquSte.  Syme  eiat  v.  Heward,  6 
L.  C.J.  311,  8.  G.  1856. 

907.  A  plaintiff  on  being  allowed  to  amend 
his  declaration  must  pav  the  full  costs  of  action. 
Bourdreau  v.  Bicker,  6'  L.  G.  B.  474,  S.  G.  1856. 

908.  Confession  of  Judgment — An  admission 
in  a  plea  of  a  portios  of  plaintiff's  demand,  un- 
aeoompanied  by  an  actual  confession  of  judg- 
ment, will  not  entitle  the  defendant  to  the  costs 
in  case  the  plaintiff  does  not  obtain  judgment 
for  more  than  the  amount  admitted,  and  under 
any  circumstances  sprayer  in  such  plea  that 
the  defendant  be  condemned  to  pay  costs  as  in 
sn  ancontested  case  only,  is  irregular.  Latham 
T.  Martin,  18  L.  G.  J.  287,  8.  G.  B.  1874;  97 

C.  C.  P. 

909.  Postponement — Upon  gran  ting  an  appli- 
catioo  to  postpone  a  trial  bvjury,  where  absence 
of  good  futh  is  apparentr-Be^t^that  costs  would 
be  given  against  the  party  acting  in  bad  faith, 


although  the  motion  to  postpone  came  from  the 
other  side.  The  Qud>ec  Bank  v.  Bolandei  al*, 
15L.  G.  B.  23,8.C.  1863. 

910.  Bule  for  Contrainte  par  Corps. ^On  a 
rule  for  contrainte  par  corps  against  the  sheriffi 
as  guardian  of  things  seized,  where  the  latter  had 
been  allowed  to  make  proof  of  the  value  of  the 
things  seized  by  the  admission  of  the  plaintiff 
hiroself—iTe^  that  a  tender  to  the  attorneys  ad 
litem  of  the  plaintiff,  where  the  latter  resides 
beyond  the  limits  of  this  province,  of  the  value 
so  proved  and  of  the  costs  on  the  rule  incurred 
in  a  case  which  has  been  dismissed,  and  an  appeal 
sued  out  in  consequence,  but  made  before  service 
of  appeal,  would  entitle  the  sheriff  to  the  costs  of 
the  appeal,  where  the  judgment  in  appeal  does 
not  award  a  larger  amount  than  that  tendered. 
Leoerson  et  ah  &  Boston,  3  L.  G.  J.  223  &  9 
L.G.  B.238,  Q.  B.  1859. 

XXX.  Opposition  to  Seizure  for. 

911.  Where  the  plaintifib  who  had  opposed 
the  seizure  for  distraction  of  costs,  on  the  ground 
that  some  of  them  had  changed  their  status 
since  the  institution  of  the  action — ^(52(2,  that  as 
the  seizure  had  been  made  only  on  the  dfects  of 
two  of  the  plaintiflfe,  who  had  not  in  any  way 
changed  their  status,  that  there  was  no  ground 
of  opposition  whatever.  DeOasp€y.  Assdin  & 
DeGasp6  ei  at,  5  B.  L.  210,  8.  C.  1874. 

XXXI.  Overlooked. 

912.  Where  certain  costs  under  a  writ  of  con- 
trainte  par  corps  had  been  overlooked — Held, 
that  that  did  not  free  the  debtor  from  the  obli- 
gation of  paying  them  when  demanded .  Beau- 
chhney.  Pacat^,  13  L,  G.  J.  135,  G.  G.  1869. 

XXXII.  Payment  op. 

913.  Payment  of  costs  to  an  attorney  ad  litem 
who  has  tioi  obtained  distraction  de  d^pens, 
and  who  has  no  special  authority  to  receive 
them,  is  nevertheless  valid.  Young  v.  Baldwin, 
61  L.  O.B.  70,  8.  G.  1866. 

914.  Where  an  action  brought  by  a  foreign 
plaintiff  had  been  dismissed  in  consequence  of 
security  for  costs  not  having  been  given  within 
the  delay  fixed,  and  a  second  action  was  after- 
wards brought  by  the  same  plaintiff  in  the  same 
cause— 5eS,  that  the  proceeding  in  the  latter 
action  would  be  ordered  to  be  suspended  until  the 
costs  of  the  former  were  paid.  Dunlop  et  at  v. 
Jones,  11  L.  C.  J.  316  &  4  L.  G.  L.  J.  42,  8.  G. 
1867  ;  453  C.  C,  P. 

915.  Where  an  action  or  proceeding  has  been 
discontinued,  or  has  been  aismis«ed,  the  party 
proceeding  may  bring  a  new  action  before  paying 
the  costs  ot  the  first,  but  the  defendant  or  adverse 
partv  may  demand  that  the  proceedings  be  sus- 
pended until  the  costs  of  the  first  are  paid. 
Oaudette  v.  LaliberU,  1  B.  L.  747,  8.  G.  1869; 
453  G.  G.  P. 

916.  But  in  a  latter  case— J?c?d,  that  a 
plaintiff  who  has  discontinued  nmsi  pay  the 
costs  incurred  by  the  other  side  before  he 
can  bring  a  new  action,  and  that  by  actual 
payment  and  not  by  compensation.  Shepherd 
V.  Datmson  &  Dawson,  3  B.  L.  454,  8.  G.  B. 
1871 ;  453  G.  G.  P. 
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917.  The  DOD-paymeot  of  ooeta  on  an  iocident- 
a1  proceediDf;  io  a  suit  canoot  entitle  the  part? 
to  whom  the  costs  are  due  to  a  ataj  of  proceed- 
ings until  the  costs  are  paid.  Cutting  v.  Jordan, 
19  L.  G.  J.  139,  Q.  B.  1876. 

XXXm.  Pbiob  to  Issue  of  Writ. 

918.  The  plaintiff's  attorney  cannot  claino  costs 
from  the  defendant  for  any  proceeding  before  the 
issue  of  the  writ,  and  consequently  no  costs  arise 
on  ti^  mere  lodging  of  a  fiat.  WkUe  v.  Fotter, 
4  B.  L.  665,  C.  C.  1872 ;  k  art.  845  supra. 

XXXIV.  FmrmsQM  fob. 

919.  A  plaiutift  in  a  case  has  a  right  to  be 
collocated  by  privilege  for  all  (he  costsof  his  suit, 
when  such  costs  are  necessary  to  obtain  the 
seizure  mad  eaJe  <»f  the  defendaat's  real  estate. 
Chnietm  t.  FarUn  s<  at,  2  L.  C.  R.  115,  S.  C. 
1853. 

PSO.  On  the  cootestatioD  of  the  reoort  of  col- 
looaljoD  m  apenoaal  ttction-*JieM^  that  the 
plaiAtiff  WM  evtitlad  to  be  collocated  lor  the 
whole  of  hi*  oosts,  and  that  in  preference  to  the 
lefsor  of  the  house  in  which  the  goods  were 
Mised.  /sffit  V.  KelfyA  M^srquu,  4  L.  C.  R. 
76, 8.  C.  1863.  . 

921.  A  seising  creditor  is  only  entitled  to  be 
collocated  by  privil^e  upon  the  proceeds  of  a 
judicial  sale  for  the  costs  of  an  oidin«kry  action 
by  defkult  settled  at  the  sum  of  £4  9s.  Denis  ▼. 
SU  Haair<,6  L.  C  R.  386, 8.  C.  1856. 

922.  There  is  no  privilege  for  costs  of  suit  in 
the  distribution  of  moneys  levied  by  the  sale  ot 
an  immoveable  property  at  the  suit  of  the  plain- 
tiff. Lahnde  v.  Bowlm  St  Lafrenayt  k  rapin. 
6  L.  C.  R.  192,  a  C.  1856. 

923.  And  on  a  report  of  collocation  and  distri- 
bution, where  the  attorneys  of  the  plaintiffs 
claimed  to  have  their  costs  of  judgment  rank  as 
a  privileged  claim — Heldy  that  the  costs  were  not 
priviles^  unless  the  claim  were,  and  that  in  all 
cases  tne  costs  followed  the  nature  of  the  claim, 
lb.,  1  L.  C.  J.  274,  S.  C.  1866. 

924.  In  an  action  in  the  Superior  Court  in 
which  judgment  was  rendered  for  plaintiff,  and 
the  goods  and  eflects  of  the  defendant  were  sold 
in  course  of  execution— JSTeM,  on  a  contestation 
of  a  collocation  of  the  monev  arising  therefromi 
that  the  plaintiff  was  entitlea  to  be  collocated  by 
priyilege  for  his  costs,  according  to  the  class  in 
which  nis  action  came  to  be  decided,  as  in  a  case 
decided  upon  the  merits  sxpoarte  after  enqu^te. 
Michon  V.  Sleigh  &  Oagnon,  6  L.  C.  R.96,  8. 
C.1866. 

925.  The  registration  of  an  ordinary  conven- 
tional hypothec,  bearing  date  subsequently  to  the 
coming  into  force  of  the  registration  ordonnance, 
confers  no  privilege  for  the  costs  incurred  in  re- 
covering the  amount  thereon.  Morin  &  Daley 
d  Derousselle,  6  L,  C.  R.  48,  8.  C.  1856. 

926.  Upon  the  distribution  of  the  moneys 
arising  from  the  sale  of  the  moveables  of  the 
defendant — Held,  that  the  seizing  creditor  has  a 
privilege  only  for  the  costs  of  seizure,  and  not 
for  the  costs  of  obtaining  Judgment.  Kerry  ei 
al.  V.  Pelly  etal,  13  L.  C.  R.  163,  C  C.  1862. 

.927.  Where  the.corporation  of  Quebec  filed  an 
opposition  for  payment  against  the  proceeds  of 
the  sale  of  the  property  of  the  defendant,  claiming 


to  be  paid  by  privilege  the  amount  of  the 
ments  on  the  property,  and  the  prothonotsrj  in 
the  report  of  aistribution  collocated  the  piaintifi 
for  the  whole  of  his  costs  taxed  in  the  cause, 
which  the  opponents  contested — Held^  maintaia 
ing  the  contestation,  and  confirming  the  judg- 
ment of  the  court  below,  th«'  h«*  wstn  only  enti- 
tled to  be  paid  by  privilege  be  costB.  as  io  ao 
action  decided  upon  the  menu  txparlt  with 
enqudte.  Alfoura  k  The  Mayor ^  <^c.,  of  Qudntt 
14  L.  C  R.  143,  Q.  B.  1863. 

928.  On  the  contestation  of  a  report  of  collo- 
cation— Held,  reversing  the  judKroeat  of  the 
Court  of  Review,  that  the  party  at  whose  instaooe 
the  iin  moveable  property  was  sold  had  a  privilege 
for  his  costs  of  suit  taxed  as  in  an  ea^orie  case 
at  enqu^te.  The  Eastern  Toumskips  Bank  k 
Facaud,  17  L.  G.  R.  126  d(  2  L.  C.  L.  J.  27C 
Q.  B.  1866. 

XXXV.  Ravuvo  of. 

929.  The  costs  of  action,  as  accessory  to  the 
principal,  rank  before  a  hypothecary  claim  re- 
gistered subsequently  io  the  obligation  for  the 
amount  of  which  judgment  has  been  rendered, 
but  previously  to  the  judgment  oooderonins  the 
defendant  to  the  payment  of  costs.  Marchddon 
V.  MooMjf  k  The  Quebec  Building  Society  k 
UtiUy  8  L.  C.  R.  122,  8.  a  1858. 

XXXVI.  RiOOVBBT  OF. 

930.  A  party  who  has  succeeded  in  a  cauie 
may  take  execution  for  the  costs  disiraits  to  his 
attorney,  if  it  appear  that  he  has  paid  such  attor- 
ney, or  that  the  attorney  has  abandoned  such  dis- 
traction, or  has  given  a  consent  that  execution 
should  be  sued  out  in  his  name.  Beauck^ne  v. 
Pacaud  k  Despris  k  Leclerc,  15  L.  C.  R.  19.% 
8.  C.  1865. 

931.  Where  the  plain  tiff  com  promises  with  the 
defendant,  the  laiter  agreeing  to  pay  co8ti=',  the 

Slaintiff  cannot  enter  hi-*  action  for  the  costo,  nor 
oes  the  demand  for  distraction  of  ooeit^t  in  the 
conclusion  of  the  pi  aintifi^s  declaration  takeaway 
f^om  him  the  right  to  compromise.  B^^ertk 
La  Fabngue  St  Jean,  13  L.  C.  R.  66.  Q.B.  1861. 

932.  Where  the  plaintiff  sued  the  defoDdant 
for  the  amount  of  his  taxation  asgaroishi-e  lo  a 
ca8e-;-J?e^  that  the  amount  allowed  by  waj  <^* 
taxation  of  a  garnishee  is  recoverable  by  ftuii  at 
law,  but  only  after  being  demanded.  PlauU  r. 
Parke,  15  L.  C.  R.  152,  C.  C,  &  BruadU  v. 
Sampson,  14  L.  C.  R.  12,  C.  G.  1>^6.^ 

XXXVII.  Right  to,  see  Liability  to. 

933.  The  plaintiff  who  sues  in  forma  pauperis 
may  recover  costs.  Giroux  v. ' Menard,  3  Rev. 
deLeg.  391,  K.  B.  1819. 

934.  An  attorney  prosecuting  in  hisown  actios 
for  costs  due. in  a  former  cause  cannot  have  judg* 
ment  for  coi^te.  He  is  entitle  to  the  amount  of 
hie  disbursement^!,  and  no  more.  VaUiersy. 
Duhamel,  4  Rev.  de  Leg.  392,  K.  B.  18191 

935.  When  a  plaintiff  recovers  no  more  ttianid 
paid  into  court,  and  the  sum  so  paid  in  was 
tendered  before  the  action  was  instctaied,  the 
action  must  he  dismissed  with  costs  agaiiist  the 

Elaintiff.     Woodrington  v.   T<»2or,  3  Bev.  de 
6g.  .393,  K.  B.  1820. 
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936.  The  defendant  before  the  return  of  the 
writ  of  8ummoQ8  paid  the  plaintiff  his  debt  but 
no  costs — Heldj  that  he  must  pay  cofits  to  the 
<iay  on  which  he  paid  the  debt.  Gagnon  v. 
McLHsh,  3  Rer.  de  Leg.  393,  K.  B.  1821. 

937.  The  attorney's  right  to  the  costs  by  dU- 
traction  de  frais  is_per8ona]  and  vested  in  him. 
Etiton  F.  Black,  3  Kev.  de  Leg.  393,  E.  B.  1821. 

938.  Where  a  hypothecary  creditor  brought 
<|pposition  to  a  demand  in  ratification  of  title  for 
toe  preeerration  of  his  hypothec,  which  was  duly 
set  forth  in  a  contract  of  sale  to  the  petitioner — 
Hdd^ihai  the  opposition  must  be  maintained, 
bat  without  costs,  as  it  was  unnecessary.  Lenoir 
<scp-  k  Lamoike  et  al.,  3  L.  C.  J.  303,  S.  C.  1859. 

939.  Where  in  appeal  an  action  brought  in  the 
name  of  the  Municipal  Council  of  Westchester 
was  set  aside  oo  the  ground  that  such  a  body  had 
no  legal  existence — Held,  that  no  costs  of  appeal 
conldbe  granted  the  appellant  upon  reversal  of 
the  jaigment.  Ltmesurier  k  The  Municipal 
OmneU  of  the  Township  of  Westchester,  12 
L.C.R.3U,Q.  B.  1865. 

940.  An  intervening  party  tendering  to  an 
oppoeant  the  amount  claimed  by  his  opposition 
mnH  also  tender  the  costs  incurred  in  a  distinct 
action  in  another  district,  instituted  for  the  same 
^^(^eet  as  that  for  which  the  opposition  is  filed. 
Ikmers  k  St  Amour  et  al,,  1  L.  C.  L.  J.,  59, 
<l  B.  1865. 

941.  Where  the  parties  have  settled  the  action 
before  return,  the  attorney  for  the  plaintiff  cannot 
ftoover  his  costs  against  the  defendant  except 
there  be  an  agreement  to  that  effect.  Watkins 
tt  al  V.  Dewmany  4  R.  L.  383,  C.  C.  1872 ;  A  arts. 
764-767  suprii, 

XXXVm.  Sbcuritt  for. 

942.  An  officer  stationed  with  his  regiment  in 
the  province  cannot  be  compelled  to  give  security 
for  costs.  Sutherland  v.  Htathcote  et  al.,  3 
Rev.  de  Leg.  347,  K.  B.  1808. 

943.  But  a  seaman  non-resident  in  the  province 
most  give  security  for  costs.  Heardsman  v. 
Sarrowsmith,  3  Rev.  de  L6g.  247,  K.  B.  1809,  k 
art,  995  infra. 

944.  Householders  resident  within  the  province 
are  good  security  for  costs,  and  one  is  sufficient  if 
he  joslify.  Chlver  et  al.  v.  Darreau  et  al.,  3  Rev. 
deLeg.34S,  K.  B.  1810. 

945.  An  incidental  olaintiff  must  give  security 
for  costs,  if  he  be  resiaent  without  the  province. 
MrCdllum  V.  Delano,  k  i  contra,  3  Rev.  de  L6g. 
199,  K.  B.,  A  Barry  k  Harris,  3  Rev.  de  Leg. 
348,  K.B. 

946.  Where  a  defendant  files  an  exception  to 
the  form  in  a  case  where  a  rule  has  been  made 
absolute,  sta;^ing  all  proceedings  until  the  plain- 
tiff shall  nut  in  security  for  costs,  the  plaintiff  is 
not  eatitled  to  a  hearinz  upon  the  merits  of  such 
ezceptioo  until  he  shall  nave  put  in  such  securitv. 
Boston  V.  Benson,  5  L.  C.  ft.  342,  S.  C.  1865. 

947.  Where  the  defendant  appeared  on  the 
thirtieth  September,  and  on  the  fiaeenth  of 
October,  afler  demand  of  plea,  gave  notice  of 
motion  for  seeority  of  costs,  the  plaintiffs  being 
abseotecsy  the  mo^n  was  flrranted  by  the  court. 
Cymstw!k€iAr.Le»ieur,2LC.J.  306,  S.C.  1856. 

948.  Ob  m  motion  for  a  rule  against  the  sheriff, 
where  the  teller  moved  for  security  for  costs— 
Heldj  Ciml  Ml  oOoer  of  the  court  could  not  ask 


for  security  for  costs  before  obeying  an  order  of 
the  court.  Leverson  v.  Cunningham  k  Boston, 
1  L.  C.  J.  3,  S.  C.  1856. 

949.  Where  the  plaintiff  failed  to  give  security 
for  costs  within  tne  delay  fixed  by  the  courts 
Held,  on  motion  to  that  effect,  that  the  action 
would  be  dismissed.  Adam  v.  Sutherland,  2  L.G. 
J.  109. S.C.  1857;  129  C.C.P.  k  Q.  33  Vic.  cap.  17. 

950.  Where  a  plaintiff  leaves  the  province 
after  judgment  rendered  in  his  favor,  ne  must 
give  security  for  costs  to  an  opposant  on  contes- 
tation. Manoney  et  al.  v.  Tompkins  k  Oeddes 
et  al,  9  L.  C.  R.  72,  S.  C.  1858,  k  arU.  954,  964, 
986,987^1011  infra. 

951.  On  an  opposition  afindeconserver,  where 
the  opposant  resided  out  of  the  province— iTtfZt^ 
that  ne  must  give  security  for  costs.  Bennina 
V.  The  Montreal  Rubber  Company  k  Young  k 
Cominget  al,  2  L.  C.  J.  287,  B.  C.  1858. 

952.  The  plaintiff  was  condemned  to  give 
security  for  costs,  and  offered  one  person  as  such 
security— ^(sU,  to  be  the  practice  of  the  courts 
that  two  sureties  should  be  furnished.  Donakl 
V.  Becket,4  L.  C.  J.  127,  S.  C.  1859. 

953.  Though  a  plaintiff  residinje  out  of  the 
province  sue  in  forma  pauperis,  tne  defendant 
18  neverthelef^s  entitled  to  security  for  costs. 
Gagnon  v.  Wooley,  10  L.  C.  R.  234,  C.  C  1860. 

954.  Where  the  plaintiff,  who  resides  without 
the  province,  contests  an  opposition,  the  oppo- 
sant is  not  entitled  to  security  for  oosts,  tbe 
plaintiff  in  such  case  not  beine  the  pArty  prose 
cuting,  but,  on  the  contrary,  the  party  occupv- 
ing  the  position  of  defendant.  Brigham  v.  Jfe- 
Donnelfet  al.  k  Devlin,  10  L.  C.  R.  452,  S.  C. 
1860,  k  arts.  964,  986,  087  k  1011  infra. 

955.  A  foreign  plaintiff  will  be  permitted  to 
give  security  for  costs  bv  deposit  of  a  sum  of 
money.  Mann  et  al.  v.  LanU>e,  4  L.  C.  J.  300, 
8.  C.  1860 ;  29  C.  C. 

956.  An  intervening  party  residing  beyond  the 
limits  of  the  province  is  bound  to  give  security 
for  costs.  Scott  et  al.  v.  Austin  k  Young  et  al, 
5  L.  C.  J.  53,  8.  C.  I860. 

957.  Where  appeal  was  allowed  to  the  Privy 
Council,  and  £100  was  ordered  to  be  paid  as 
securitv  for  costs — Held,  on  petition  of  respon- 
dent, ttat  on  account  of  the  great  length  of  the 
transcript  of  the  proceedings,  the  deposit  for 
security  might  be  ordered  to  he  increased.  Bos- 
well  V.  Kilborn  et  al,  7  L.  C.  J.  150,  k  12 
L.  C.  R.  161,  P.  C.  1860;  1179  C.  C.  P. 

958.  And  where  an  appeal  was  allowed  to  the 
Privy  Council,  and  it  was  shown  that  the  inter- 
est added  to  the  principal  sum  recovered  on  a 
fire  insurance  policy  exceeded  £500  sterling,  the 
appeal  was  granted  upon  deposit  of  X200  as  secu- 
rity for  costs.  The  Quebec  Fire  Assurance  Co. 
k  Anderson  et  al,  7  L.  C.  J.  150,  P.  C.  1860. 

959.  Where  notice  of  motion  for  security  of 
costs  was  given  after  the  delay  of  four  days  from 
the  date  of  appearance— £re2(2,  to  be  too  late. 
Tiers  et  a^  v.  Triage  et  al,  5  L.  C.  J.  25,  C.  C. 
1860 ;  62nd  R.  of  P.,  C  C.  P. 

960.  A  foreign  plaintiff  will  be  held  to  give 
security  for  costs,  on  the  application  of  a  gar- 
nishee whose  declaration  is  contested  by  plaintiff. 
Mayer  et  al  v.  Scott  k  Benning  et  al,  4  L.  G.  J. 
146,  C.  C.  1860. 

961.  An  opposant  before  filing  a  contestation 
of  the  claim  of  another  opposant,  described  as 
residing  beyond  the  limits  of  the  province,  is 
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entitled  to  call  upon  fiuch  other  oppoAant  to  put 
ID  eecurity  for  coets.  Bonaeina  v.  Bonacina  ei 
al,  4  L.  Cf.  J.  148,  8.  C.  1859. 

962.  And  it  is  also  competent  for  him  to 
demand  security  for  costs  after  filing  such  con- 
testation,   lb. 

963.  The  personal  undertaking  of  one  person 
a«»  »»eonrity  for  costs  is  insufficient  Powers  v. 
Whitney,  6  L.  C.  J.  40.  8.  C.  1861. 

964.  A  non-resident  plaintiflf  who  has  con- 
tested the  opposition  of  an  opposantis  not  bound 
to  give  secunty  for  costs.  Morrill  v.  Macdonald 
etalk  Boss  $t  al,  6  L.  C  J.  40,  8.  C.  1861,  & 
arts.  986,987  A  1011  infi-a. 

965.  Motion  for  security  for  costs  is  in  time, 
although  notice  thereof  has  been  eiven  after  the 
fbnr  days  from  the  appearance,  irthe  motion  be 
made  on  the  first  day  of  the  nearest  term .  Perry 
v.  The  Si,  Lawrence  Orain  Elevating  &  float- 
ing Storage  Co.,  5  L.  C.  J.  252,  S.  C.  1861 ; 
62nd  R.  of  P..  CC.P. 

966.  The  plaintiflf  is  bound  to  notify  the  defen- 
dant that  security  for  costs  has  been  given,  and 
that  a  demand  of  plea  and  foreclosur'e  without 
such  notice  are  irregular,  and  will  be  set  aside,  as 
also  a  judgment  of  the  prothonotary  rendered  in 
the  cause  in  favor  of  the  plaintiff  creating  such 
foreclosure  as  valid  and  irregular.  Jersey  & 
Bourk,  13  L.  C.  R.  172,  Q.  B.  1862. 

967.  And  where  judgment  hap  been  so  taken, 
the  defendant  may  obtain  relief  by  opposition  or 
simple  requHe  afin  cTopposition,  or  bv  an  appeal 
to  tne  Court  of  Queen's  Bench,  but  if  ne  take  his 
remedy  by  appeal,  the  court  will  only  grant  the 
costs  of  the  court  below  and  the  disbursements  in 
appeal.    lb. 

968.  When  a  plaintiff  neglects  to  put  in  secu- 
rity for  costs  within  the  delay  fixed  by  the  court, 
his  action  will,  on  motion  of  defendant,  be  dis- 
misr^ed  with  costs.  Ccuiongui  v.  Masson  et  a^, 
12  \u  C.  R.  404,  S.  C.  1862 ;  129  C  C.  P.,  &  Q. 
33  Vic.  cap.  17. 

969.  When  two  or  more  defendants  severally 
move  lor  security  for  costs,  separate  bonds  must 
be  given,  but  the  same  sureties  in  each  bond  will 
be  PufHcient.  Bell  et  al.  v.  Knowlton  el  al,,  13 
L.  C.  R.  2;;2,  S.C.I  863. 

970.  W  hero  the  plaintiff  left  his  domicile  in 
Lower  Canada,  and  went  to  reside  in  the  United 
Statp-.  uT>"nril- of  two  months  after  the  return  of 
LIf  Hcticwi  —  Udd,  that  a  motion  for  secunty  for 
C0!-t^  woiil.l  lu  ,  notwithstanding  the  rule  of  prac- 
tice, prov;  !  ;;/  tliat  motion  for  security  for  co«ts 
must  be  iiiu  M  within  four  days  from  the  return 
of  tl:e  writ,  provided  that  motion  wa.*»  niade  on 
the  fir-t  u;in  -  t  the  term  next  after  the  discovery 
by  the  (I  M  II  l.u't  of  the  change  of  residence,  and 
the  facir,  a  *  i-tablished  by  atiidavit.  Stalker 
V.  Jfamnn".  '.  H  L.  C.  J.  137,  S.  C  1864. 

U71.  A»'  i,  !i  a  similar  case, ^«^,  that  security 
for  cost"  I.  ly  ite  demanded,  although  it  bi? 
iivits  that  the  plaintiff  ha^  a  place 
oritaining  valuable  stock,  and  a 
iL'  city,  and  his  abj*ence  is  believed 
'•V,  namely  ahout  three  months. 
'  ,9L.  C.  J  23,  C.C.  1864. 

ion  for  rcn-.-wal  of  security  tor 
at  upon  th«  'ieath  o^  a  party 
i'T  C08t«»,  I.  •'  '^♦■^  ';  l.'Mt  was 
'T  suretv,  a'  •  Ji.  t'  fi-'  v\:>iverof 
i'O  «etup  until  lu'  dt>i  ii'luht  iias 
A'  tiie  death  ot   the  surety  by 
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denanciiUion  in  the  usual  manner.     Oraingeri, 
Parke,  16  L.  C.  R.  134.  8,  C  1865. 

973.  Corporations  must  give  security  forc(Mt» 
in  cases  wnere  the  law  compels  private  iDdivi 
duals  to  do  so.     The  Oolumbian  Jnsurtmce  Co. 
V.  Henderson^  1  L.  C  L.  J.  98,  8.  C.  1865. 

974.  For  the  purpose  of  ordinary  security  for 
costs  it.  is  not  necessary  that  the  surety  be  pro- 

Srietor  of  immoveable propertv.     Utley  et  al.  t. 
(cLaren  et  al,  17  L.  (J.  R.  267,  8.  C  1866. 

975.  Security  for  costs  cannot  be  exacted  from 
any  person  residing  in  Lower  Canada, even  sap- 
posing  he  was  not  a  householder  therein,  and  bu 
another  domicile  out  of  Lower  Canada.  BffM 
V.  Oailvie,  10  L.  C.  J.  200,  8.  C.  1866  ;  29  C.  C. 

976.  An  affidavit  In  support  of  a  uiotioD  for 
security  for  costs,  to  the  meet  that  the  depooeot 
if>  personally  acquainted  with  the  |^aio  tiff  per 
reprise  d*inttanee,  and  that  he  has  no  domicile 
in  the  province  of  Lower  Canada,  he  hsvin^ 
since  he  became  a  party  in  the  cause,  ceased  t* 
reside  therein,  and  that  he  is  now  permaoenth 
residing  in  England,  as  deponent  has  beeo  is- 
formed  and  believes,  is  sufficient  and  will  be 
rejected.  McCuUoch  v.  Bauth  k  Hensma*  t 
The  Juneau  Bank,  11  L.  C.  J.  25,  8.  C  1866 ; 
29  C.  C.  &  128  C.  C.  P.,  58th  R.  of  P.,  C  C.  P. 

977.  Bui  a  partv  in  a  cause  whose  motion  for 
security  for  costs  has  been  rejected  on  acconot 
of  the  insufficiency  of  the  affidavit  will,  ctw 
after  the  cause  has  been  inscribed  for  enquete,  be 
allowed  to  renew  his  motion,  supportea  bj  fa> 
ther  affidavits,  and  such  motion  will  be  granted, 
lb. 

978.  And  a  foreign  intervening  party  who  b»* 
given  security  for  costs  to  the  plaintiff  par  re- 
prise d*instance  can  demand  security  for  cost* 
from  the  plaintiff  par  reprise  d*instance,  on  pro- 
ducing affidavits  to  show  that  the  latter  ha<4  left 
the  province  permanently  since  the  institutioo 
of  tlie  action.    lb. 

979.  And  that,  although  it  appears  that  the 
plai ntiff />ar  reprice  dHnstance  had  left  the  pro- 
vince before  the  intervening  party  came  intotJjr 
suit.    lb, 

9«0.  Security  for  co^ts  can  only  be  demanded 
hy  a  citizen  from  a  foreigner,  but  when  ibt 
foreigner  has  put  in  security  he  becomes  purge<i 
from  his  quality  of  foreigner,  and  is  on  a  par 
with  the  citizen',  and  can  demand  security  kr 
costs  from  the  latter,  if  he  change  his  domicile 
to  a  foreijjn  country  during  the  pendency  of  the 
action.     lb. 

981.  An  opposant  who  is  not  also  defendanl, 
appealing  from  a  judgment  dismissing  his  oppoe»- 
tion,  is  bound  to  give  security  for  coet^  only 
Ferrier  &  Dillon,  10  L.  C.  J.  226,  Q.  B.  1^66- 

982.  Wiiere  a  petitory  action  was  brought  bv 
the  curator  to  an  absentee  to  recover  possespioii 
of  a  certain  property  belonging  to  the  absentee— 
Held,  on  the  motion  of  defendant  for  securitj. 
that  a  curator  bringing  an  action  es  quol.  is  not 
bound  to  give  security  for  costs.  Parent  is  q^ai^ 
&  St.  Jacques,  2  R.  L.  91,  8.  C.  1867. 

9a3.  Una  motion  by  the  contesUnt  that  tbe 
(>pl»osani,  who  resides  out  of  the  province,  le 
ordered  to  give  security  for  coats— ^eld,  that  th< 
opposant  was  not  the  aggressor  hot  the  persoo 
attacked,  and  was  therefore  not  bound  to  giT^ 
urily  for  costs.  Dupri  v.  Cantaxa  k  CamUrt, 
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k  Larochelle,  1  R.  L.  40,  8.  C.  1869. 
9^4.  When  a  defendant,  after  jadgment   bj 
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defiuUt  1ms  been  entered  f^inst  bim.  has  been 
allowed  to  ai>pear  by  opposition  and  plead  to  the 
aetioDy  be  cannot  afterwards  make  a  motion  for 
secttritj  for  costs  on  the  ground  of  the  plaintiff 
being  an  absentee!  anless  in  his  opposition  he  hsA 
reserved  the  right  to  make  such  motion.  Booth 
T.  Lawtan  k  LawUm,  13  L.  C  J.  69,  S.  C.  1869. 
965.  An  incidental  plaintiff  residing  beyond 
the  limits  of  the  province  of  Qnebec  win  be  held 
to  give  seenritT  for  costs.  Dawson  v.  Cameron^ 
15  L.  C.  J.  217,  8.  C.  1871 5  29  C.  C.  A  128 
C.  C.  P. 

986.  Security  for  costs  maj  be  demanded 
where  the  plaintiff,  who  is  a  foreigner,  contests 
the  opposition  of  the  opposant  Balizaret  al, 
k  Grewing  tial  k  Bulekintan  et  vir.,  18  L.  C. 
J.  297, 8.  C.  1869. 

987.  Bat  hM  later  that  the  plaintiff  contest- 
ing, though  residing  out  of  the  province,  cannot 
be  compiled  U>  ^ve  security  finr  costs,  nor  can 
his  attorney  ad  litem  be  compelled  to  produce  a 
power  of  attorney.*  Webster  v.  PhtUmek  k 
WiUcie,  16  L.  C.  J.  242,  a  C.  1871,  k  art.  1011 
ta/rfl. 

988.  In  a  hypothecary  action,  the  amount  of 
which  does  not  exceed  $400,  the  deposit  required 
00  SD  inscription  for  review  is  only  f  20.  Forsyth 
tt  al  ▼.  dharld>ois,  13  L.  C.  J.  328,  8.  C.  R. 
1869 ;  497  C.  C  P. 

989.  In  eases  under  $60  no  deposit  is  required 
with  a  prelimi nary  exception .  AUev-  Famelin , 
14  L.  C.  J.  134,  C.  G.  1869.  k  Desjardins  v. 
Chrttien,  15  L.  G.  J.  66,  G.  G.  1871. 

990.  The  rule  requiring  security  for  costs  to 
be  made  within  four  days  after  return  of  action, 
is  not  complied  with  by  making  a  motion  for  a 
rule  am  within  four  days,  but  returnable  after 
the  four  days.  The  Newall  Patent  Leather  Co* 
V.  WoV,  14  L.  G.  J.  18,  8.  G.  1869. 

991.  Notice  of  demand  for  security  for  costs 
by  motion  must  be  served  within  four  days  after 
the  return.  Rousseau  v.  Trudeau  et  aLy  13 
L  C.  J.  138,  8.  G.  1869. 

992.  It  IS  not  necessarv  for  the  plaintiff  to 
notify  the  defendant  that  he  has  put  m  security 
for  costs,  and  notice  that  security  will  be  put  in 
oa  a  day.  specified  is  sufficient,  and  the  delay s 
commence  to  run  from  the  date  of  putting  in 
f<ecaritT.  Titeketi  etal-v.  Forrester  tt  al,,  13 
L.  C.  /.  179,  8.  G.,  k  Orates  v.  Dennison  et  at, 
13L.  C.J.  178,8.  a  R.  1869. 

993.  Where  notice  of  motion  for  security  for 
<-ufits  is  not  given  within  four  days  after  the 
return  of  the  action,  the  motion  must  be  rejected 
thongh  made  in  the  first  term  after  the  return. 
Car#oii  v.  Carlisle  etal,  16  L.  C.  J.  78,  S.  C. 
b71  ;107G.G.P. 

994.  Where  a  party  has  a  right  to  demand 
^€t:uhty  for  costs,  be  may  present  his  petitioo 
within  four  days,  or  with  delay  on  notice  of  four 
«iays,  and  then  make  his  motion  in  the  following 
term.  Maniha  v.  Coghlan,  3  R.  L.  447,  8.  G. 
1*^71. 

995.  The  master  of  a  foreign  vessel  who  has 
DO  domicile  in  this  province,  tnough  temporarily 
within  its  limits,  must  fUrnish  security  for  costs. 
6;race  V.  Crawford,  3  R.  L.  447,  8.  G.  1871 ;  29 
C.C. 

996.  The   permission  to   proceed    in  JbrtnA 
pmiperis  does  not  absolve  the  party  so  proceed- 


»Sm  note  to  art.  2SC.  C^Ed. 


ing  from  the  necessity  of  making  the  deposit  for 
costs  due  10  the  other  side.    Dukaut  v.Laeombe  - 
k  BruneUe  k  Tranchemontagne,  16  L.  C  J.  43,. 
8.  G.  1871, &  Arpin  v.  RiopeX  4  R.  L.  385,G.G.r^ 
29G.  G.&178C.  G.  P. 

997.  When  several  defendants  have  severed  in 
their  defence  in  the  first  court,  and  intend  to  go  ta 
review,  the  party  demanding  revision  is  bound  to  • 
make  as  many  deposits  as  there  are  contestations. 
Laeombe  v.  St  Marie  et  al ,  16  L.  G.  J.   268, 
8.  G.  R.  1871 ;  497  G.  G.  P. 

^98.  Where  a  case  is  inscribed  tor  review  from  • 
the  Gircuit  Gourt,  under  the  provisions  of  the 
Municipal  Gode,  a  deposit  of  $20  is  sufilcient. 
McLaren  v   ITie  Corporation  of  the  Toumsh^* 
of  Buckingham^  16  L.  G.  J.  63,  8.  G.  R.  1873. 

999.  It  no  longer  suffices  to  ^ve  notice  within  • 
four  days,  and  move  on  the  first  day  of  the  ensu- 
ing term,  for  securitv  ibr  costs.  The  applicatioo* 
should  be  made  witnin  fbur  days*     Batten  v. 
Stone,  1  R.  G.  247,  8.  G.  1871. 

1000.  Where  two  defendants  have  raised  separ- 
ate contestations  in  the  8uperior  Gourt,  ana  in 
review  made  one  inscription  and  one  deposit — 
Held,  that,  on  plaintiff's  motioui  a  double  deposit 
under  497  G.  G.  P.  would  be  ordered.  Leavitt 
V.  Moss  et  al,  16  L.  G.  J.  166,  8.  G.  R.  1872. 

1001.  One  inscription    and    one   deposit    in 
review  by  the  defendant  and  incidental  plaintiff 
is  sufficient.    Clement  v.  Blouin,  16  I4.  G.  J.. 
166,  8.  G.  R.  1872. 

1002.  Where  an  inscription  in  review  is  made 
by  a  defendant  on  a  judement  deciding  at  once- 
tbe  merits  of  a  principal  demand  and  of  an  in- 
cidental demand,  only  one  deposit  for  costs  is 
necessary.  Morrison  v.  Wilson,  16  L.  G.  J.  196^ 
8.  G.  R.  1872;497G.  G.P. 

1003.  A  guardian  against  whom  a  rule  for 
contrainte  par  corps  has  issued  at  the  instance- 
of  a  party  no  longer  a  resident  of  Lower  Canada 
is  entitled  to  security  for  costs.  Miller  v. 
Bourgeois  k  Holland,  16  L.  C.  J.  196,  S.  G. 
1827. 

1004.  An  opposition  by  a  defendant  which  is 
of  the  nature  of  a  preliminary  plea  must  be 
accompanied  not  only  by  the  deposit  required  by 
article  486  of  the  Goae  of  Procedure,  but  also  by 
that  required  by  article  112  and  the  32nd  Rule  of 
Practice.  The  Bank  of  British  North  America 
k  Jubinville  et  al  k  Jubinville  et  a/.,  17  L.  C.  J. 
162,  S.C.  1873. 

1005.  Where  plaintiff  does  not  reside  in  the 
province  of  Quebec,  he  is  bound  to  give  security 
for  any  costs  which  may  be  occasioned  to  the 
defendant  by  his  action.  Calvin  et  al  v.  Ber- 
trand,  17  L.  G.  J.  226,  G.  G.  1873;  29  C.  C.  k 
128  C.  G.  P. 

1006.  An  application  for  security  for  cost^ 
may  be  legally  made  by  dilatory  exception. 
Graham  v.  Gervais,  17  L.  C.  J.  295,  S.  C.  1873 ; 
120,  sec.  2,  C.  C.  P. 

1007.  Where  of  two  co-plain  tiffn,  not  co- part- 
ners, and  between  whom  no  solidariteexisUi,  one 
leaves  the  country  after  suit  brought,  security  for 
costs  can  be'  demanded  onlv  ftom  the  absent 
plaintiff.  Humbert  et  al  v.  Mignot,  18  L.  G.  J. 
217,  Q.B.  1874. 

1008.  The  temporary  absence  of  the  plain tifT 
from  the  province,  while  his  familv  continue  to» 
reside  therein,  does  not  render  him  liable  Xo 
security  for  costs.  Mountain  v.  Walker,  5  R.  Iw 
747,  8.  G.  1874. 
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1009.  Where  an  application  was  made  b^  the 

glaiDtififtf,  non-resident  in  the  province,  asking  to 
i  allowed  to  give  security  for  costs  by  granting 
a  judicial  hypothec  on  real  estate  in  the  province 
-^Heldf  that  such  an  application  could  not  be 
^entertained,  nor  yet  to  deposit  the  money  in  court, 
where  no  particular  amount  of  money  was  speci- 
fied. The  Canadian  Copper  Pyrites  Co.  v. 
Shaw,  19  L.  C.  J.  99,  8.  C,  1874. 

1010.  A  deposit  of  $100  as  security  for  costs 
after  notice,  and  without  objection  by  defendant, 
is  sufficient,  without  any  special  allowance  of  its 
sufficiency  by  the  court  or  a  jud^  or  the  pro- 
thonotary.     7%«  Canada  Extract  Co.  v.  FoUy, 

-20  L.  C.  J.  180,  Q.  B.  1875,  &  art.  987  supra. 

1011.  A  plaintiff  residing  oat  of  the  province, 
•contesting  an  opposition,  must,  on  demand,  give 

security  tor  coats.    McAdams  v.  Stuart  k  rra- 
^er,  1  Q.  L.  R.  364,  S.  C  1875,  &  art.  987  supra. 

1012.  The  motion  for  securitjr  for  costs  should 
be  served  upon  the  parties  within  four  days  from 

'the  return  of  the  writ.    iMnch  v.  Chiimond,  6 
.R.  L.  743,  S.  C.  1876 ;  107  C  C.  P. 

1013.  Where  one  of  two  plaintiffs  is  resident 

t  abroad,  and  the  other  in  the  province,  the  court 

'Will    not  compel  the  absent   plaintiff  to  eive 

'isecuritv  for  costs.    Beaudry  et  al,  v.  lieckt  20 

li.  C.  J.  304,  8.  C.  1876. 

XXXIX.  Tariff  of. 

1014.  A  plaintiff  may  in  some  cases  recover 
costs  as  of  tne  Superior  Court,  though  his  judg- 
ment is  for  £6  only.  Godbout  v.  Oiroujc.Z  Rev. 
4le  Us.  391,  E.  B.  1816. 

lOlo.  In  an  action  instituted  before  the  coming 

into  force  of  the  new  tariff,  but  in  which  judg- 

fnent  has  been  rendered  subseouently  thereto, the 

'Costs  are  taxable  under  the  old  tariff.     Tunstall 

v.  Eobertson,  1  L.  C.  R.  476,  S.  C.  1861. 

1016.  And  in  another  case — Held,  that  the 
•date  of  the  filing  of  an  opposition  in  the  sheriff's 

office  governed  the  costs  as  regards  the  opposi- 
tion, and  that  where  the  filing  was  before  the 
«  ming  into  force  of  the  new  tariff,  though  the 
(return  was  subsequent  thereto,  the  costs  were 
taxable  under  the  old  tariff.  Delery  v.  Quig  & 
Bfatneu  k  Quig,  1  L.  C.  R.  493,  8.  C.  1851. 

1017.  On  a  judgment  for  fifty  dollars  and  costs 
as  of  the  lowest  class  action  in  the  Superior 
Court,  the  new  tariff  existing  at  the  date  of  the 

judgment  for  Qases  under  two  hundred  dollars 
p  list  apply.  FoTtitr  v.  Trudeau,  15  L^  C.  J. 
252,8.  C.  1871. 

1018.  Until  the  promulgation  of  the  tariff  for 
•cuBes  in  the  Su|ierior  Court  under  two  hundred 
•diillars,  the  tariff  for  capes  over  two  hundred 
nil )llar8 governed.  Brennan  v.  Molson,  16  L.  C.  J. 

253,  8.  C.  1872. 

XL.  Taxation  of. 

1019.  When  a  ^rty  moves  to  revise  certain 
items  of  taxation  in  a  bill  of  costs  by  the  pro- 
it  iionotary,  he  thereby  waives  his  right  to  object 
io  the  other  items  of  taxation,  and  a  second 
tiiotion  to  revise  these  will  be  rejected  although 
I  he  party  moving  offers  to  pay  theco^ts  of  his 
rf't'cond  motion  Kerr  v.  Ougy,  10  L,  C.  R.  478, 
«.  C.  1860. 

1 020.  The  issue  of  an  execution  for  the  amount 
^  a  judgment  and  costs  previous  to  the  taxation 


of   the  costs  is  illegal.    AnM    v.   AsseUn  k 
Assdin,  16  L.C.  R.  272,  C.  C.  \HU.  ' 

1021.  The  costs  in  a  coiitefted  case  most  be 
taxed  before  executiocan  issue  for  chem.  Lan- 
gevin  v.  Martin,  3  R.  L.  447,  8.  C.  1871. 

1022.  The  prothonotary  has  power  to  tax  a  bill 
of  costs  in  the  absence  of  a  judge.  Lynch  ei  d. 
k  Tyre  k  St.  Amour,  5  R.  L.  417,  8.  C.  1874; 
479  C.  C.  P. 

1023.  But  a  bill  of  cost^  taxed  by  the  protbo- 
notary  may  be  revised  by  a  judge.     Ib> 

1024.  Where  a  party  had  failed  to  stamp 
certain  of  his  depositions,  the  prothonotary  may 
refuse  to  draw,  certify  or  tax  such  party's  bill  of 
costs  while  the  depositions  remain  so  unstamped. 
Edmond  v  Blais,  2  Q.  L.  R.  184,  S.  C.  1876. 

XLI.  Where  iro  Jitrisdiotioh. 

1025.  Where  a  case  has  been  inscribed  io  re- 
vision, and  after  hearing  it  has  been  discovered 
that  it  ii  not  susceptible  of  revision,  and  the 
court  has  therefore  no  jurisdiction,  the  party  io- 
scribii^  must  pay  008t9.  Becket  v.  Bonallie,  M 
L.  C.  JT  64,  8.  C.  R.  1868. 


COUNCIL  OP  THE  BAB. 


BAR 


COUNCIL    OP   TKENT— See  HUD- 
SON BAT  COMPANY. 


COUNTY    COUNCIL— &«    MUNICI- 
PAL COfiPORATIONS. 


COUPE  DES  BOlS—See  SERVI- 
TUDES. 


COURT  HOUSE  PEES. 
I.  Patmbn*  or,  see  PRUCEDURE  Rnou- 


COURT  HOUSE  TAX— See  SHERIFF. 


COURT  RECORDS. 
I.  Etidencc  of,  see  EVIDENCE. 


COURTS. 

I.  Ddties  of,  1026. 

II.  Opiniuk  ofMbmbmis  or,  1027. 

III.  Powers  or,  1028-1038. 

IV.  Ri'Lcs  OF  Practice  or,  1039-1041. 

1.  Duties  or. 

102S.  The  coiirU  cannot  rrftiw  to  give  (Act 
to  an  er  pout  facto  ftatute  which  is  cie»riT  m  in 
its  terni8.  Hegina  v.  Madden,  10  L.  C<J.  iHt 
Q.  B.  1866. 


COURTS  MARTIAL. 
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U.  Oraaow  ow  Ubhbbbs  or. 

1027.  TbeopinioaortwomemberBoftbecourl. 
in  lit  itgttt  of  relMioothip  of  braUiere-iD'la'o, 
OflDcit  b«  reckoned  as  om  noder  ihe  Eilict  of 
d  the  deckration  of  ibe  Kia^  of  France 


IE  Powers  of. 

lOIP-  Thf  oourlB  will,  ei  officio,  ootice 
ipwHotmeDl  or  one  of  iu  own  officers  to  be  a 
Judge  in  snotlier  dislricl.  Fat/  v.  MivUU,  2 
iter,  de  Uk- 333,  K.  B- 1816. 

1029.  A  Wrieler&ppoinUd  to  the  beach  Cftn- 
QM  (hereafter  act  an  axtotuiy  or  couQiel,  and  the 
total  m\\\  notice  hin  appointment  ex  men  motu. 
Trraaint  v.  Tonnancour,  2  Rev.  de  Leg.  471, 
K. B.  IBIS. 

1030.  But  held,  in  a  later  case,  that  the  coart 
cuDOl  takectf  nizance  ofil'elf  thatan  advocate 
bu  eewd  to  practice.  Dot/  &  Deeoutit  &, 
bmal,  12  L,  C.  J  -  205,  S.  C.  1868. 

10.^1.  On  a  petition  for  habeas  corpus  bj  a 
perion  committed  hj  a  warrant  of  the  "beaker  oF 
ibr  HouM  of  Parliament  of  Canada— if «I>f,  that 
courts  of  jnMice  end  jadsea  have  power  to  isHue 
■rite  of  habeas  corpus  in  matters  of  com  mi  t- 
n^eni  bf  either  faouaes  of  parliameot.  Laooit 
CTp.sLC.  R.  99,8.  C.  1865. 

1032.  The  court  sitting  at  eaqu^te  has  not  the 
powtr  to  set  aside  a  foreclosure  sad  an  inscrip- 
ton  for  eoqu^te,  and  allow  the  defeodant  to 
Vind  to  the  actioo.  Mamttaiiara  v.  Meagher,  5 
L.  C.J.  48,8.0.1661. 

1033.  Action  was  brought  on  an  execatoi? 
Doniract  for  the  purchaseof  hops,  br  the  vendor, 
who  praved  that  the  defendant  be  condemned  to 
paj  B  certain  amouDtaa  damages — Held,  levei- 
nig  ifae  judgment  of  the  Court  of  Appeal,  that 
tLat  coarl  had  not  the  power  to  convert  such  an 
Ktioointoa  suit  for  the  performance  of  the  con- 
iracl,  and  to  order  bf  their  judEinent  that  the 
r-'Dlnct  be  carried  out,  and  that  there  is  do 
maitnai  differruce  between  the  English  law  and 
t)je  old  French  law  with  regard  to  contracts  of 
•aV  Boneett  A  Kilbom  et  al.,  6  L,  C.  J.  108, 
4I2LC.R.  ISl.P.  C-  1862. 

1034.  The  Saperior  Court  has  no  power  to 
■njend  an  awara  of  the  board  of  revision  of  the 
UoDtrealComExchaD2eA»iK>ciatioD.  Ifirregu- 
Itr.  it  must  be  set  aside  in  Iota.  Olatifordv. 
TayioT,  1  L.  C.  L.  J-  94,  8.  C.  1865. 

1035.  The  court  has  a  discretionary  power  to 
pve  precedence  to  any  particular  case  nolwiih- 
^laadLng  27  A  28  Vic.  cap.  39,  sec  29,  which 
'-•'jf  that  the  case  nhall  be  heard  in  its  order  on 
Ibf  6nt  day  ia  term  on  which  it  can  be  heard. 
Thr  AUonuy   General _t  The    Grand    Truni 


pr«rjoaBly  lAkeu,  toe  court  hu  not  tbe  power  tw 
quash  a  coavictioo.    lb. 

1038.  The  Superior  GouH  hm  do  power  to- 
appoint  experts  to  eelahlish  a  boundary  line  iu 
Onlario.  Sktad  k  McDonnell,  3  R.  C.  42. 
Q.  B.  1B72. 

IV,  Role  or  Pkaotics. 

1039.  The  I08th  Rule  of  Practice  of  the  Supe- 
rior Courtis  abrogated  by  article  171  of  tbeCode 
of  Procedure,  and  therefore  a  motion  to  declare 
the  grounds  orimprobalioDinadnuMible  will  not 
be  allowed.  Malhieu  v.  Barthe  A  Barihe,  5- 
R.  L.  3M,  C.  C. 

1040.  And  the  82nd  Rule  of  Practice  of  Uur 
Superior  Court  is  abrogated  by  article  5S3  or 
tho  Code  of  Procedure.  Duhaul  ».  IJicombe,  Itt 
L.  C.  J.  111,8.  C.  R.  1872. 

1041.  In  the  absence  of  proof  that  the  Rulea  or 
Practice  of  the  Superier  Court,  prepared  and 
signed  iif  1850,  have  been  roistered  in  the  dis- 
trict of  Qaap«-  Beld,  that  the  courta  would  not 
appl^  such  rules  to  any  acts  done  wittiin  that 
diatncl.  Mac/arlane  v.  McCraeke^  &  Jfe- 
Cracken,  5  h.  C.  J.  254,  8.  C.  1861. 


COURTS  MAilTIAL. 

1.  cobtictioh  bt,  1042. 

ii.  powbbs  of,  subordikitb  to  citit. 
Cdfkts,  1043. 

III.  VoLCtrTEEBB  Liable  to  Tbul  bt. 
1044. 

I,    COMTICTIOH  Br. 

1042.  The  petitioner  was  convicted  by  Court 

Martial,  held  at  the  City  of  Honlreal,  on  a  charce- 
"ofdis2r«cefulconduct,and  having  at  Montreal^ 
"  Canada  East,  some  time  between  the  I7tla 
"  January  and  16th  March,  1867,  fraudulently 
"  appropriated  or  misapplied  about  600  cords  of 
'■  wood,  government  property,  entrusted  to  hi* 
"  charge  ae  an  a.wMant  commissariat  store- 
"  keeper,  and  which  at  the  latter  date  was  found 
"  deflcient,"  and  thereupon  the  court  forthwith 
sentenced  the  petitioner aniongother  penalties  to- 
be  imprisoned  with  hard  lalxir  for  672  days — 
Held,  on  habeas  corpun,  that  it  did  not  appear 
that  there  had  been  preferred  against  the  peti- 
tioner any  specific  charge,  nor  was  there  any 
conviction  of^him  upon  a  specific  or  positive 
charee,  but  a  conviction  in  the  alternative,  or 
which  one  was  no  otTence  under  the  I7th  article 
of  the  Mutiny  Act,  and  without  any  certainly  as 
to  the  other  of  the  charges  in  the  disjunctive  ;. 
and  that  this  was  matter  of  substance,  and 
therefore,  the  warrant  of  commitmeDt  was  null 
and  void,  and  the  prisoner  must  be  set  at  liberty. 
Moot  in  re.  U  L.  C.  J.  94,  Q.  B.  1867. 

Ctvii. 


1043.  The  petitioner  being  tried  for  firing 
without  orders  towards  a  crowd  of  people  in  th« 
streets  of  Montreal,  such  conduct  beiaginsuboi- 
dioate,  unaoldierlike  and  to  the  prejudice  of 
good  order  and  military  discipline,  and  a  writ  of 
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habeas  corpus  having  issued,  motion  was  made 
4o  discharge  him  from  the  custody  of  the 
tmilitary  authorities^ITe^d,  that  it  appearing  the 
written  charge  against  the  petitioner  was  one  of 
felony,  he  must  first  be  held  to  answer  to  the 
^constituted  tribunals  of  the  province,  proceeding 
under  the  common  law  of  England)  before  a 
^Military  Court  under  the  Mutiny  Act,  and  the 
Articles  of  War,  can  legally  take  cognizance  of 
(the  charge.  MeCullocK  «i^.,  4  L.  €.  R.  467, 
1863. 

III.  VoLUNTiEBS  Liable  to  Tbial  bt. 

1044.  On  a  writ  of  habeas  corpus  to  the 
«commandant  of  the  Garrison  of  Quebec  to  bring 
up  the  body  of  the  petitioner,  a  volunteer  then  in 
•custody  for  allegea  breach  of  discipline,  stating 
that  it  did  not  appear  that  the  misconduct 
•charged  took  place  while  the  petitioner  was  in 
Mtual  service^fTeM,  that  under  29  &  30  Vic. 
<»p.  12,  he  was  liable  to  be  tried  by  Court  Martial 
.-for  misconduct  while  present  at  a  parade  of  his 
•corps,  though  not  actually  servinff  m  the  ranks 
4kt  the  time.  Bickaby  eaep.,  17  L.  C  R.  270, 
^.  B.  1867. 


COURTS  OP  RECORD. 

I.  What  arc 

1045.  The  magistrates  district  court  is  not  a 
-Court  of  Record.  Frovott  v.  Masson,  6  R.  L. 
567,  S.  C.  1874, 


COVENANTS— iSce  CONTRACTS. 


CREDIT, 


I.  Sale  ok,  see  SALE. 


CREDITORS. 
L  RiaRTs  OF. 

1046.  In  action  by  lotfe  for  sep<xraUon. — 
Where  the  wife  brought  action  in  separation  of 
property  from  her  husband — Heldf  in  appeal 
Lad  flrom  ajudgment  dismissing  a  contestation 
by  a  creditor  of  the  husband^  that  he  could 
only  intervene  for  the  preservation  of  his  rights. 
Marchand  &  Lamirande,  10  L.  C.  K.  375,  Q.  B., 
1316  C.  C. 

1047.  On  Estates  Claimed  by  the  Crown.— The 
defendant  in  the  case  was  curator  to  the  vacant 
estate  of  an  illegitimate  person  who  had  recently 
disd,  and  the  attorney  general  on  behalf  of  the 
Crown,  by  the  opposant,  prayed  that  the  defen- 
dant be  condemned  to  render  an  account  of  his 
administration  as  such  curator,  and  that  all  the 
property,  moveable  and  immoveable,  belonging 
to  the  estate  be  delivered  to  the  Crown  d  Hire  ck 
desher^nce  or  de  batardise.  The  intervening 
party  claimed  to  the  extent  of  £60,000  against 
the  estate,  and  prayed  that  the  estate  be  not  de- 
livered to  the  Crown  until  they  had  had  an 


opj)ortunit3r  of  establishing  their  claims  and  ob- 
taming  satisfaction  for  them,  in  so  far  ss  the 
estate  sufficed  for  the  purpose— A<d,  that  th^ 
had  a  risht  to  make  good  their  claims  as  pra^, 
and  to  have  an  account  rendered  by  the  defeo* 
dant  as  curator  to  the  estate.  The  Attomeu 
General  v.  Price  es  qual.  k  MeOill  et  ai.,9 
L.  C.  R.  12,  S.  C.  1868. 


CRIME. 

I.  DuTT  OF  Judge  with  Rboard  to. 

1048.  Where  in  the  course  of  a  civil  aettoo 
the  iudge  is  of  opinion  that  forgery  or  penniy 
has  been  committed,  he  will,  as  a  matter  ofdatr, 
order  that  the  offender  be  prosecuted  for  these 
crimes.  Content  v.  Lamontagnet  17  L>  C.  J. 
319,  S.  C.  1873. 


CRIMINAL  ACTION. 

I.  D0B8  HOT  SUBPAVD  CiVIL. 

1049.  In  an  action  on  a  policy  of  insurance 
the  defendant  pleaded  by  dilatory  exception  thst 
a  true  bill  had  been  found  by  a  eirnnd  jury 
against  the  plaintiff,  and  was  still  pending,  chaig* 
ing  him  with  arson,  with  a  view  of  defrauding 
them,  the  defendants,  and  that,  therefore,  all  pro- 
ceedings in  the  cause  must  be  stayed  and  sufl- 
pended  until  he  (the  plaintiff)  should  have  be«Q 
tried  upon  the  i^ictment— JETtfld,  that  the  exiet* 
ence  or  a  criminal  charge  against  the  plaintiff 
could  not  operate  or  effect  a  suspension  of  pro- 
ceedings in  the  action  against  the  defendant. 
Maguire  &  The  Liverpool  and  London  Fire  and 
Life  Insurance  Company,  7  L.  C.  R.  343,  S.  C. 
1867. 


CRIMINAL  ADMISSIONS— &« 
EVIDENCE. 


CRIMINAL  INFORMATION— &« 
CRIMINAL  LAW. 


CRIMINAL  LAW. 

I.  Amendment   of     Record    ix    Criminal 
Cases,  1050. 

II.  Acquittal. 

A  Bar  i  to  Cioil  Action,  1051. 

Bigh  s  of  Defendant  afiety  1052. 
ni.  Assault. 

Damages  for,  after  Penalty,  1053. 

Liability  for,  1054. 

IV.  Authorities  on,  1055. 

V.  Bail,  1056-1063. 

VI.  Bigamy. 
Indictment  for,  1064, 
Jurisdiction  in,  1065. 
Proof  of,  1066,  1067. 

VII.  Conspiract. 
Indictment  for,  1068, 1069. 
What  is,  1010. 
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Vlir.  COKYIOTIOV. 

rnj^o/,  1071,  1072. 
Of  Soldiers,  1073. 

IX.  Cri^ihal  Ixfo&matiok* 
RuUfor,  1074-1076. 

X.  DiPAULT,  1077. 

XI.  Dtino  Declarations,  see  Etidence  in. 
Xn.  Embezzlement. 

Extradition  for,  1078. 
Property  in,  1079. 
Xm.  £rrob,  1080. 

XIV.  EriDSNOB   IN   Gbiminal  Cases^  181 

DytHg  Jkclaratums,  1085, 1086. 

RtcaUed,  1087. 

Reservedt  1088. 

StaimmU  of  Accused,  1089. 

XV.  False  Entries,  1090. 

XVI.  False  Prbtevoes. 
(n^iaiMng  Goods  by,  1091, 1092. 
Obtaimng  Monty  ^t  1093. 
Rights  of  Prisoner,  1094. 

XVII.  Felony,  1095. 
XVm.  Finding  or  Grand  Jury,  1096. 

XIX.  FoRoiBLE  Entry,  1097,  1098. 

XX.  Forgery. 
Indictment  Jor,  see  Indictment. 
What  cansHtuies,  1099,1100, 
Uttering  Forged  Paper,  1101. 

XXI.  Formal  Defects,  1102. 

XXII.  iNDicTMSirr. 
After  Extradition,  1103. 
Amendment  of,  1104,  1105. 
Am  Ihidence  in  Civil  Action,  1106. 
Dejects  in,  1107, 1 108. 
For  Bigamy,  1109, 1110. 
For  Conspiracy,  1111, 1112. 
/W/'araeiy,  1113, 1114. 
For  Fraud,  iU5. 
For  Larceny,  illS-lllS. 
For  Ubd,  1X19,  1120, 
For  obtaining  Goods  by  False  Pretences, 

I12I. 
For  removing  Goods  from  Bond,  1122. 
For  Wounding  with  intent  to  Murder,  1123. 
Sow  Quashed,  1124. 
in/brwoi,  1125. 
Motion  to  Quash,  1126. 
Omission  in,  1127. 
Who  to  be  signed  by,  1128, 1129. 
X^Xni.  Juries. 
Demediataice  Ungues,  1130-1132. 
Right oj  ChalUnge,m^y  1134. 
Rights  of,  to  recall  Witnesses,  1135. 
StaUmenisof,  1136. 
Summoning  of,  1137. 

XXIV.  Jurisdiction    in   Criminal    Cases, 
1138, 1139. 

XXV.  Larceny. 
By  partner^  1140. 
Bu  Shareholders,  1141. 
^Aat  if,  1142-1144. 

XXYI.  Manslaqohter,  1145. 
XXVII.  New  Trlal,  1146-1148. 
XlVm.  NuiSAMCK,  1149-1152. 

XXIX.  Obtainiko   Signature  ^witb  Intent 
TO  Defraud,  1I53« 

XXX.  Obtaivino    Goods   witb   Intent  to 
Defraud,  I154. 

XXXI.  Or  Eholajtd. 
^ntrodueHom  of  into  Canada,  1155. 


XXXII.  Penal  Offence. 
WTiat  is,  1156. 

XXXIII.  Penalties  under,  1157. 

XXXIV.  Perjury. 
Accomplices,  1158. 
Bail  in  cases  of,  1159. 
Indictment  for,  1160,  1161. 

XXXV.  Plea.  1162. 
XXX VL  Postponement   of    Trial,    1163- 

1165. 

XXX VII.  Power  of    Judge   in  .Criminal 
Cases,  1166. 

XXXVIII.  Previous  Conyiction.  1167. 

XXXIX.  Private  Prosecution,  1168. 
XLV.  Procedure  in  Criminal  Cases,  1169. 
XLI.  Rape. 

Conviction  for  Attempt  to  Commit,  1170 

Evidence  of,  1171. 
XLII.  Recognizances,  see  Bail. 
XLIIL  Reserved  Points,  1172. 
XLIV.  Responsibility  of   Advocates  for 
Advice,  1173. 
XLV.  Trial. 

Of  Preliminary  Questions,  1174. 

Might  of  Crown  to  reply,  1175. 

Bights  of  Prisoner,  1176. 

Separate  Defence,  1177. 

Stand  Aside,  1178-1180. 

Of  Soldiers,  llSl. 
XLVI.  Venue,  1182. 
XL VII.  Writ  of  Error,  1183, 1184. 


I.  Amendment  of  Record  in  Criminal  Cases. 

1050.  Ou  a  trial  for  murder  an. analysis  made 
by  a  medical  witness,  and  bis  report  tbereander, 
were  not  submitted  to  the  jury,  of  which  the 
prisoner  complained  by  means  of  a  writ  of  error 
— Held,  that,  as  the  report  in  question  could  not 
have  been  submitted  to  the  jury  save  as  part  of 
the  evidence,  and  as  neither  the  evidence  nor  the 
ruling  of  the  judge  in  relation  thereto  could  be 
brought  under  the  consideration  of  the  Court  of 
Error  by  means  of  a  writ  of  error,  that  the  plain- 
tiff in  error  had  no  rieht  to  have  the  record 
amended  so  as  to  place  before  the  court  the  said 
report,  nor  the  entries  in  the  register  of  the  court 
below  respecting  it,  nor  could  the  plaintiff  in 
error  cause  the  record  to  be  amended  so  as  to 
show  whether  the  jud^e  who  presided  at  the  trial 
wrote  the  notes  of  evidence  himself,  or  caused 
them  to  be  written  by  another  person,  nor  so  as 
to  show  what  precautions  were  taken  for  the 
safe-keeping  of  the  jury  while  deliberating  upon 
their  verdict  out  of  court.  Duval  k  Eegina,  14 
L.  C.  R.  52,  Q.  B.  1863. 

U.  Acquittals 

1051.  A  Bar  to  Civil  Action. — Where  a  oer- 
son  is  charged  with  a  criminal  offence,  ana  re- 
ceives a  certificate  of  acquittal,  such  certificate 
will  operate  as  a  bar  to  any  civil  process  for  the 
same  matter.  JuMen  v.  King  et  at.,  17  L.  C.  R. 
268,  C.  C.  1867. 

1052.  Rights  of  Defendant  after. ^Where  the 
defendant,  after  having  been  tried  on  a  charge 
of  obtaining  money  under  false  pretences  and 
acquitted,  moved  for  copies  of  indictment  and 
papers,  tb e  motion  was  reiected .  Regina  v .  Sini' 

,  cat,  8  L.  C.  J.  286,  Q.  B.  1862. 
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ni.  Assault. 

1063.  DafiuMesfoT,  after  PenoZft^— Where  the 
defendaut  had  been  oonvicred  and  punished  be- 
fore the  Recorder's  Court — Htldy  that  this  was  no 
bar  to  the  plaintifiTs  action  for  damages  for  the 
same  assault.  Marckesault  &  Gregoire,  18 
L.  C.  J.  140  &  4  R.  L.  641,  S.  C.  R.  1873. 

1064.  Liability Jor, — A  municipal  corporation 
is  liable  for  assaults  committed  by  its  servants, 
such  as  policemeui  when  the  assaults  are  proved, 
and  attempted  to  be  justified  by  the  corporation. 
The  Corporation  of  Montreal  &  Doolan,  13 
L.  C.  J.  71,  8.  C.  K.  1868,  &  18  L.  C.  J.  124, 
Q.  B.  1871. 

IV.  Authorities  on. 

1066.  On  a  trial  for  bigamy— i/e/rf,  that 
American  authorities  could  not  be  received. 
liegina  v.  Creamer,  10  L.  C.  R.  404,  Q.  B.  I860. 

V.  Bail. 

1066.  Application  was  made  on  a  petition  for 
habeas  corpus  to  admit  to  bail  a  prisoner 
charged  with  the  murder  of  his  wife's  mother,  the 
prisoner  filing  affidavits  of  his  innocence.  On  the 
other  hand  some  forty  witnesses  had  been  ex- 
amined at  the  coroner'ia  inquest,  and  the  evidence 
against  him  was  very  strong.  After  argument, 
and  the  most  careful  deliberation  on  the  part  of 
the  judge  before  whom  the  application  was 
made,  bail  was  refused.  Corriveau  exp.,  6 
L,  C.  R.  249,  Q.B,  1866. 

1057.  The  prisoner  being  confined  in  gaol 
upon  a  charse  of  arson,  in  setting  fire  to  a  dwell- 
ing-house while  persons  were  inside,  presented  a 
petition  for  the  benefit  of  the  writ  of  habeas 
corpus, and  to  be  admitted  to  bail,  alleging  that 
he  had  applied  for  his  trial  but  had  been  refused 
at  Ihe  last  session  of  the  Court  of  Queen's  Bench, 
and  that  there  was  no  suflScient  evidence  to  war- 
rant his  detention— iTtskl,  that,  although  a  true 
bill  had  been  found  aeainst  him  by  the  grand  jury, 
he  might  be  admitt^  to  bail,  inasmuch  as  the 
depositions  against  him  were  found  to  create  a 
very  slight  supposition  of  his  guilt.  Maguire 
exp.,  7  L.  C.  R.  67.  S.  C  1867. 

1068.  On  an  information  against  the  bailor 
surety  of  a  person  charged  with  subornation  of 
perjury— iTem,  that,  alter  the  accused  has 
pleade(l  guilty  to  an  indictment,  no  default  can  be 
entered  against  him,  except  on  a  day  fixed  for  his 
appearance,  and  that  it  is  the  duty  of  the  court 
to  estreat  the  recognizances  in  cases  like  the  pre- 
sent. Beginav.  Croteau,9 L,C.  R. 67, Q.B.  1868. 

1069.  And  in  another  case  of  the  same  kind 
— ffeldf  that  the  mere  failure  of  the  party  to 
answer  when  called,  in  the  term  subsequent  to 
that  in  which  he  was  arraigned,  could  not  operate 
as  a  forfeiture  of  his  bail .  The  A  ttorney  General 
V,  Beaulieu,  3  L.  C.  J.  17,  S.  C.  1868 ;  C.  32  & 
33  Vic.  cap.  30,  sec  46. 

1060,  Persons  accused  of  misdemeanor  are  not 
entitled  to  be  liberated  on  bail  if,  in  the  opinion 
of  the  judge  presiding,  the  evidence  adduced  be 
positive  against  them,  though  two  jurors  have 
been  discharged  because  they  could  not  agree 
upon  a  verdict,  and  in  such  case  the  court  will 
order  that  the  prisoners  stand  committed  to  gaol 
without  bail  or  mainprise  to  be  tried  again  at  the 


next  term,  and  not  to  be  discharged  without  fa^ 
ther  orders  from  the  court.  Regina  v.  Bloetom 
etal,  10  L.  C.J.  29,  Q.B.  1867;  C.  32  &  33  Vic. 
cap.  30,  pec.  62. 

1061.  But  held,  on  habeas  corpus  that,  under 
the  circumstances  of  the  case,  the  prisoners  were 
entitled  to  bail,  and  would  be  admitted  to  bait 
were  it  not  for  the  order  of  the  court  above  given 
which,  under  24  Geo.  III.  cap.  1,  sec.  3,  preyente 
any  other  judge  from  interfering  with  the  judg- 
ment thus  pronounced,  and  that  such  an  order 
or  judgment  was  a  legal  bar  to  the  granting  of 
bail  by  another  judge  to  persons  entitled  to  it.. 
without  regard  to  the  legality  or  illegality  of  sncK 
order.  Blossom  et  al.  exp.,  lOL.  C.  J.30AI. 
1j.  v/.  Li.  V .  88. 

1062.  But  ?ield,  subsequently,  on  a  secoDcl 
petition  for  habeas  corpus,  that  such  an  order  wak 
no  bar  to  the  granting  of  bail  by  any  competent 
court  or  judge  because,  under  C.  S.  C.  cap.  102^ 
sec.  67,  the  courts  are  bound  to  grant  bail  in 
cases  of  misdemeanor.  lb.,  10  L.  v.  J.  46  &  135, 
Q.  B.  1866. 

1063.  On  a  trial  for  murder  the  jury  differed 
in  opinion  and  were  discharged.  Application  was 
then  made  by  prisoner's  counsel  for  permisstoa 
to  give  bail  for  his  appearance,  and  tase  another 
trial.  A  writ  of  habeas  corpus  was  allowed  and 
argued  at  great  length.  On  the  last  day  of  the 
term  the  application  was  granted,  and  accused 
admitted  to  bail,  himself  in  £600  and  his  sureties 
in  £260  each.  Baker  exp.,  3  R.  C.  46,  Q.  B.  1872 

VI.   BlOAMT. 

1064.  Indictment  for. — In  an  indictnoent  for 
bigamy,  committed  in  a  foreign  countrv,  it  is 
necessary  to  aver  that  the  accused  is  a  British 
subject,  that  he  was  or  is  a  resident  in  the  pro- 
vince, and  that  he  left  the  same  for  the  purpose 
of  committing  the  offence.  Regina  y.  McQuig' 
gan,  2  L.  C.  K.  340,  Q.  B.  1862. 

1066.  Jurisdiction  in, — And  held,  on  motioQ 
for  arrest  of  judgment,  that  the  word  "  else- 
where" in  the  statute  gives  to  the  court  it^ 
jurisdiction  regarding  ofl^nces  committed  in  the 
United  States  by  British  .'subjects,  but  that  the 
allegation  that  tlie  accused  was  a  British  subject 
was  necessary  to  support  the  indictment,  ib.. 
2  L.  G.  R.  340,  Q.  B.  1852. 

1066.  Proof  of, — In  an  indictment  for  bieamy 
it  is  incumbent  upon  the  Crown  to  prove  that  a 
person  marrying  a  second  time,  whose  husband 
or  wife  has  oeen  continually  absent  from  such 
person  for  seven  years  then  previous,  knew  that 
the  other  consort  was  living  within  that  time. 
Regina  v.  Fontaine,  16  L.  C.  J.  141.  Q.  B. 
1871,  &  4  &  6  Vic.  cap.  27,  &  C.  32  ^  33  Vic 
cap.  20,  sec.  68. 

1067.  In  an  indictment  for  bigamy,  also,  the 
first  wife  cannot  be  allowed  to  testify  either  for 
or  against  the  prisoner.     lb. 

VII.  Conspiracy. 

1068.  Indictment  for.^'Whtre  the  defiendaDts 
were  charged  with  conspiring  to  cheat  and 
defraud  their  creditors,  ana  pleaded  not  gailty— 
Held,  that,  in  an  indictment  for  conspitacy,  aa 
offence  prohibited  by  penal  statute  mutt  M  set 
forth.  Regina  v.  Rog  et  ai,,  II  L.  C.J.  69^ 
Q.  B.  1867. 
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1069.  And  hfldf  alflo»  that  the  oount  in  which 
dhe  conspiraqr  is  alleged  must  etate  of  what  thiiijg 
oi  things  deKodantB  iotended  to  defhiud  their 
creditors.    lb- 

i070.  What  if.— Bat  '^  to  cheat  and  defraud  " 
|}riyate  individuala  was  not  necesearily  a  penal 
^^nce,  and  therefore  did  not  constitute  con- 
^piracj.    lb. 

Ym.  OOKTICTMX. 

1071.  Efect  <k/I— Where  the  prisoner  being 
tried  for  toe  crime  of  rape  was  found  guilt  j  of  an 
attempt  to  cotamit  rape,  and  a  motion  was  made 
•to  have  the  v«rdict  set  aside  and  a  new  trial 
^nted,  OB  the  ground  principally  that  the 
•erideoce,  if  proof  at  all|  was  proof  of  a  different 
•crime  Grom  that  of  which  tne  defendant  was 
found  guilty,  and  that  he  would  therefore  be  still 
liable  to  be  tned^ffeld^on  a  reserved  case,  that 
ibe  prisoner  having  been  tried  and  convicted  of 
•an  attempt  to  commit  the  felony,  he  could  not  be 
4ried/or  any  other  offence  on  the  facts  upon  which 
the  verdict  was  given,  and  the  motion  was  dis- 
mlMed.    Regina  v.  Webiier,  9  L.  C.  B.  196,  Q.  B. 

J 072.  Where  the  defendant  had  been  convicted 
and  punished  before  the  Recorder's  Court  for 
assank—^eii,  that  this  was  no  bar  to  the  plain- 
-tiff's  action  of  damages  for  the  same  assault 
MarcheiouU  v.  Chregaire^  18  L.  G.  J.  UO  &  4 
a  L.  64, 8.  C.  R.  1873. 

1073L  Of  Soldiers,— h,  soldier  convicted  of  big- 
•amy  is  not  thereby  discharged  from  the  service 
*io  which  be  belonged.  Reging  &  Oreamerf  10 
L.  C.  B.  404^  Q.  B.  1860. 

IX.  CbIMIVAL  IlTFOBMATIOir. 

1074.  Rule  for. — The  applicant  in  person 
<»OTcd  for  a  criminal  information  against  one  J. 
fi.  W.  for  an  alleged  libel,  and  his  application 
"was  rejected  in  consequence  of  his  having  omitted 
to  file  the  libel  complained  of  with  his  motion, 
and  affidavits  in  support  thereof.  The  present 
-application  was  a  renewal  of  the  former  one,  and 
precisely  the  same  in  every  particular,  excepting 
that  the  omisaion  to  file  the  libel  complained  of 
was  snimlied.  Caron,  J.,  after  consulting  with 
his  brother  jud|;e8 — HM,  that  the  criminal 
information  obtamed  in  Lower  Canada,  and  that 
^e  duties  and  powers  of  the  clerk  of  the  crown 
in  such  cases  were  anala^us  to  those  of  the 
toaster  of  the  crown  office  m  England.*  Ougy 
«rp.,  8  L.  C.  R.  353,  &  9  L.  G.  R.  51,  Q.  B. 

1075.  But  hddt  that  a  rule  for  such  informa- 
tion, once  discharged  for  irregularities,  could  not 
be  renewed  l^  amendmenti  and  also  that  the  ap- 
j)licant  could  not  move  for  thcfrule  in  person.  lb. 

1076.  And  heid,  also,  that  the  applicant  must 
'declaie  that  he  waives  all  other  remedies,  civil 
and  criminal,  and  that  the  court  bein^  in  the 
position  of  a  nand  jury  will  require  satisfactory 
•evidence  of  we  guilt  of  the  accused,  such  as 
sbould  be  presented  to  a  grand  jury.    lb. 

X.  DirauLT. 

10T7.  Ob  an  information  aninst  the  hail  or 
veeogniaaiioe  <^a  defendant— AsM^'that  after  the 
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accused  had  pleaded  not  guilty  to  an  indictment, 
no  default  could  be  entered  ac^inst  him.  Regina 
V.  Croieau,  9  L.  C.R.  67,  Q.B.  1858. 

XI.  Embezzlexent. 

1078.  JKr<radi«o»/or.— The  French  Govern- 
ment cannot  obtain  tne  extradition  of  a  prisoner 
charged  with  embezzlement  Tasehemacher 
ean>.,^  R.  L.  328,8.  G.  1874 ;  Imperial  Act  1870, 
C.  35  Vic. 

1079.  Properig  in, — Where  the  registrar  and 
treasurer  of  the  late  Trinity  House  was  charged 
with  embezzling  a  portion  of  thefrind  known  as 
**  The  Decayed  Pilots'  Fund,"  which,  by  the 
Trinity  House  Act,  was  declared  to  be  vested  in 
the  master,  deputy-master,  and  wardens  of  the 
Trinity  House  of  Montreal,  and  to  be  under  their 
management — ffeld,  that  that  was  an  embezzle- 
ment of  moneys,  the  property  of  *'  Our  Lady  the 
Queen.''  Regina  v.  Damd,  17  L.  G.  J.  310, 
Q.  B.  1873 ;  G.  32  &  33  Vic.  cap.  21,  sec.  72. 

XIII.  Error,  see  Writ  of  Error. 

1080.  The  issue  of  a  writ  of  error  is  illegal, 
where  it  is  allowed  and  signed  by  the  Grown  pro- 
secutor in  *the  name  of  the  Attorney  General, 
instead  of  the  Attorney  General  himself.  Dun- 
Urn  &  Regina,  11  L.  G.  J.  271,  &  3  G.  L.  J.  57» 
Q.  B.  1867. 

XIV.  Eyidenoe  in  GRiMiirAL  Gases. 

1081.  The  private  prosecutor  upon  the  trial  of 
an  indictment  for  forcible  entnr  and  detainer 
cannot  be  examined  as  a  witness  for  the  prosecu- 
tion, if  the  court  may  order  restitution,  out  such 
private  prosecutor  may  be  examined  if,  since  such 
forcible  entry  and  detainer,  the  possession  of  the 
property  has  been  restored  to  him.  Regina  v. 
Muqhson  et  al,  2  Rev.  de  lAg,  64,  Q.  S.  1847. 

1082.  The  evidence  required  by  the  G.  S.  G. 
cap.  94,  sec.  26,  to  corroborate  the  evidence  of  an 
interested  witness,  cannot  be  based  upon  some- 
thing stated  by  such  witness.  Regina  v.  Perry. 
1  L.  G.L.  J.60,Q.  B.  1865. 

1083.  Two  persons  accused  of  the  same  offence, 
but  in  two  separate  indictments,  are  competent 
as  witnesses  iu  favor  oi  the  Grown,  and  against 
one  another,  or  the  one  for  the  other,  ana  that 
even  when  a  verdict  has  been  rendered  against 
them,  provided  the  sentence  has  not  been  pro- 
nounced a^inst  them.  Rmna  v.  Tellier  & 
Regina  v.  Telletier,  1  R.  L.  565,  Q.  B.  1870. 

1084.  And  the  value  to  be  attached  to  their 
evidence  in  such  cases  is  a  matter  for  the  decision 
of  the  jury.    lb. 

1085.  Dying  Declarations, — On  a  trial  for 
murder,  where  it  was  sought  to  make  proof  of 
the  statements  of  the  deceased — Held,  that  in 
order  to  render  the  proof  of  a  declaration  admis* 
sible  as  a  dying  declaration,  there  must  be  posi- 
tive proof  that  the  person  who  made  it  was  at  the. 
time  under  the  impression  of  almost  immediate 
dissolution,  and  entertained  no  hdpe  of  recovery. 
Regina  v.  Peltier,  4  L.  G.  R.  3,  Q.B.  1853. 

1086.  And  held,  also,  that  vague  and  seneral 
expressions,  such  as  '*I  will  die  of  it,"  ''I  will 
not  recover,  '*  **  it  is  all  over  with  me,"  are  in* 
sufficient  to  allow  proof  of  them,  as  of  the  de- 
clarations of  a  dying  person.    lb. 
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baa  been  tAkm  t»  sone  defeet  in  the  eviaeiyoe, 
the  judge  may  recall  witoeifefl.  and  mali^  fur- 
ther inqairiefi  to  meet  the  dbjection,  allowing  at 
ibf-  iMne  lima*  ^hc^  fcmn^a)  for  the  defence  to 
CTOiiiM»min#  oa  ancl^  new  eyideace.  Regina 
y.J^mimM, »luC.i,  291»  Or  B.  187^. 

1^.  jSe«erMiL-^.WheTe  ilki^]  evidence  haa 
been  allowed  to  go  to  the  jury  under  reeerre  of 
o^^otioo%  it  maj  be  subeequeatlj  ruled  out  by 
tlj»  in40ft  in  his  Glftaige»  apd  the  conviction  is  not 
invaU4itted  thereby,  if  it  do  not  a|>pear  that  the 
jxwr  were  influenced  by  Buch  illegal  evidence. 
Bwinar.  Rwtr,  U  L.  C.  J.  246,  Q.  B.  1670. 

1689.  SiaiemeniB  c/  ^eciueii— Where  an  in- 
qi^iy  waa  held  Vj  tbe  Fire  Marshal,  ^pointed 
under  the  eU^n^  of  Quebec  to  hold  such  an 
inirestigauon  into  the  cause  of  the  fire  in  the 
pi:ti9^iBee,%Dd  the  i^ueed,  before  any  chaise  had 
neen  )iid,«||ai9|t  him.  ma^e  a  deposition  under 
oath  before  said  Fire  Marshal— ^e2(},  that  such 
deposition  w§a  f^j^p^ly  admitted  as  evidence 
agfkinst  him  on  his  trial,  except  with  regard  to 
sufh  9P^eatioD8  as  tended  to  criminate  him,  and 
to  which  he  h^d  objected.  R€mna  v.  CooUy  18 
L,  C.  J.  103,  P.  C.  1873 ;  C.  32  A  3o  Vic.  cap. 
29,  st^.  58. 

XV.  False  EsTBiKS. 

1090.  Hahiag  false  eaiiifs  in  ^  book  does  not 
constitute  Uie  crime  of  forgery,  according  to  the 
laws  of  England  of  of  Canada*  Xamtrotuie,  10 
L.  a  J.  280,  Q.  Bu  1866;  C.  32  A  33  Vic.  cap. 
19. 

XVI.  Falsb  Pbstckces. 

1091.  Obtaimng  G^odi  by.— Tbe  prisoner, 
who  ha4  been  discharged  from  tbe  service  of  A, 
went  to  the  store  of  D  A  S,  and  represented 
herself  as  slill  in  the  employ  of  A,  who  was  in 
tbe  habit  of  dealing  there,  and  asked  for  goods 
in  A'e  n%rae,  whicti  were  put  up  accordingly, 
but,  instMd  of  being  delivered  to  the  prisoner, 
were  sent  to  A's  house.  The  prisoner,  nowever, 
went  <^ectly  <tom  the  store  to  A's  house,  and, 
remaining  in  the  kitchen  with  the  servant  until 
the  clerk  delivered  the  parcel,  snatched  it  firom 
the  sewaaiySMing^ ''  that  is  for  me,  I  am  going 
in  to  see  A,"  but,  instead  of  gping  into  see  A, 
w^t  out  of  the  house  with  the  parcel — Held,  on 
a  res^ved  case  before  the  jud^  in  anpea^  that 
the>pfisQner  wi^  rightly  convicted  as  laid  in  the 
iiHiicta^t  i^ndef  4Jk  o  Vic  cap.  25,  sec  45,  of 
having  obtained  goods  from  D  a  S  by  false  pre- 
teaeea^  R$gijM  v.  IMimton,  9  L.  C.  R.  278, 
Q,Bk,  18591;  C.  32  4  33  Vic.  cap.  21,  sec.  93. 

109%!  In  as  initictment  for  obtaining,  goods  by 
falsi^  pfetepeiaB  it  is  not  neoeeaar^  to  mention  the 
flsise  pretences.  Seaina  v,  Langne,  4  R.  L.  41 1 , 
Q,  B.^872 ;  C.  32  A  3^  Vic  cap.  29. 

1093.  Obimimng  ifoii^  ^:^^  shveholder  in 
ap  incorpon^ted  company  ,acting  as  its  agent,  gave 
a  promissory  note  to  B,  another  shareholder  in 
the  e^mp^y,  for  $250,  to  meet  apoteeted  draft 
on  theoemMny  for  $200,  due  for  insurance,  and 
A  aftefwaro^  stMed  at  i^  meeting  of  the  commit- 
tee of  nianag^ment  of  the  comnanjr  th^t  be  gave 
the  note  for  $250. because B  Void  him  that  acer* 


t«iD  hreker  had  diaaontecl  the  nole^f<»4Mb  as^ 
he«oald-nol  gttpt  diMoontedtfo  leaSft  Ma  B  kisD^- 
self  staled  at  the  ueetiBg  tkfe^  he  ha4  bssik 
obliged  to  pi^  the  broker  the  fifty  dollm  fir 
discountinijj  tb#  note,  and  thai  the  faKiker  hsA 
entrusted  himwith  the  collection  of  ityvpen  whishk 
representation  a  cheque  was  given  to  A,  by  whisk 
be  obtained  from  the  treasurer  of  the  comf^p 
the  money  to  pay  the  note,  and  it  was  afterwarde 
discovered  that  the  broker  had  never  dieoooated 
the  note,  but  that  B  himself  had  disoonnted  itr 
and  had  charged  filtv  dollars  lor  doinc  sow    Both 


A  and  B,  on  tme,  were  indicted  fw  obtaining  fifty 
dollars  on  fislse  pretences,  the  monejr  of  D  sod 
others,  with  intent  to  defraud — Held^  (m  nsotiob 
to  set  aside  the  conviction,  that  a  shatvhoidtria 
such  a  company  could  not  commit  larceny  trom 
the  company,  or  be  guilty  of  obtaining  its  money 
by  false  pretences,  inasmuch  as,  being  a  share- 
holder, be  was  joint  owner  of  the  fnnds  aad 
property  of  the  company,  and  the  con  victkw  wssr 
therefore,  bad.  Regina  v.  Si.  Lomu  ei  ol.,  1(^ 
UCR.  34,  Q.  B. ;  C.  32  A33  Vic  cap.  21,  sec 93. 

1094.  iftjrAfo  o/'JPHaoiier.— On  an  indictmeBt 
for  false  pretences  the  prosecutor  is  aot  bound  V> 
deliver  to  the  deflendant  the  particulars  of  the 
crime  charged  against  him,  on  which  the  indict- 
ment  is  founded.  Regina  v.  Simiicait  8  L.  C.  J. 
246,  Q.  B.  1862;  C.  32  A 33  Vic  cap.  2ft. 

XVII.  Felovt. 

1095.  In  an  action  of  damages  Ibr  aasaalt-* 
Held,  reversing  tbe  judgment  of  the  court  below,, 
that  words  in  the  declaration, chaittingtbe<defieB- 
dant  with  asuauit  and  battery  with  intent  to  do 
grievous  bodily  harm,  did  not  necessarily  consti- 
tute an  action  for  felony.  Lamotke  v.  Chevalier 
et  al,  4  L.  C.  R.  160,  Q.  B.  1854. 

XVIII.  FiKDiKO  OF  Grakd  JmtT. 

1096.  Where  on  an  indictment  for  man* 
slaughter  the  grand  jury  had  found  **iio  bill  '* — 
Beli  that  the  Crown  bad  the  right  to  have  ibe 
prisoner  arraigned  and  tried  on  tM  finding  of  the 
coroner's  jury.  Regina  v.  Trmnbieuff  18  L.  C .  J . 
158,  Q.  B.  1873;  C.  32  A  33  Vic  cap.  29,. 
sec.  *•  • 

XIX.   FOKCIBLE  EXTRT. 

1097.  On  [a  question  reserved  for  the  eourt  in 
appeal,  upon  the  conviction  of  the  prisoner  for 
forcible  entiy  into  a  dwelling-house — SMf  that 
the  prisoner  having  entered  the  house  through 
an  open  door,  and  one  of  the  parties  httfiq^  ieen 
sent  out  to  push  in  the  windows,  the  pnsoaer 
himself  taking  them  off  their  htnges,  the  convic- 
tion ought  not  to  be  disturbed.  Megina  t.  Mar- 
tin,  10  L.  a  R.  435,  Q.  B.  I860. 

1 098.  And  where  the  revenue  ofllcer»  ia  fleiiing 
a  distillery,  had  also  seized  the  out-buiMlBcs  be- 
longine  to  the  same  premises,  and  the  psoprietor 
entered  tbem  by  force,  and  in  doing  so  injured 
one  of  the  employees  of  the  govemmeat  ■  uM, 
on  an  indictment,that  the  proprietor  had  f|ri^t  to 
enter  the  buildings,  and  that  oy  force  if  MMsaiy. 
and  that  in  doing  so  he  had  coraraitted—  eflNiofr 
against  the  government.  Regina  v.  iSbslwa,  2 
R.  L.  708,  Q.  B.  1867 ;  C.  31  Vic  c^^ag^HS. 


3tt 


CKimSAh  JJk^. 


eaiKINAJi  UkW. 


348 


XX.  FOEQEET. 

1999.  1F%a^coiif<il«(ff.— Malting  f^seentriea 
in  ft  book  does  notooDStitute  the  crime  of  forgery 
acoordiDff  to  ibe  laws  of  Englaod  and  Canada. 
LamnuOe  exp.,  10  L.  C.  J.  280,  Q.  Q.  1866 ;  C. 
Stk  33  Vic.  cap.  19. 

1100.  Where  the  prisoner  was  indicted  for 
foT^ing  a  note  for  $500,  having  changed  a  note  of 
which  be  was  the  maker  from  $500,  to  $2,500 — 
Held,  that  this  was  a  forgery  of  a  note  for  $500 
aod  that  notwithf>tandiDg  that  the  only  ftaud 
eomnittted  was  on  the  endorser.  Begina  v. 
JicKeviny2B,.  L.  711,  S.  C.  1867. 

1101.  VUering  Forged  Paper. — A  fugitive 
from  Canada  was  surrendered  by  the  United 
dtstee  authorities  on  a  charge  of  forgerjr,  that 
being  one  of  the  otfences  enumerate  in  the 
treaty.  The  prisoner  was  pat  on  his  trial,  and 
convicted  for  feloniously  uttering  a  forged  pro- 
aiissory  note  for  the  payment  of  money.  Ooa 
eaw  beine  reserved  on  au  objection  that  the  pri- 
(K>uer  could  not  be  tried  for  any  ofifence  but  tnat 
for  which  he  had  been  extradited — Held^  that 
ihe  charge  of  forgery  included  the  lesser  charge 
of  uttering  forged  paper,  and  the  conviction  was 
maintainra.  Rtgwa  v.  Paxton,  3  C.  L.  J.  117, 
Q.B.1867. 

XXJ.  F<»iiAL  Defbcts. 

1108.  A  defect,  such  as  the  omission  of  the 
word  "  ooiupany"  in  an  indictment  for  embez- 
zling m<Miev  from  the  Grand  Trunk  Railway 
Company  of  Canada,  comes  under  the  clause  of 
formal  defects  which  are  cored  by  verdict, 
Regiaa  v.  Foreman,  1 L.  C.  L.  J.  70,  Q.  B.  1865. 

XXn.  Ln>icriiE5T. 

1103.  After  ExtradiU^n.-^And  in  another 
case  where  the  prisoner  was  indicted  on  acharge 
of  uttering  forbad  p^^T-^ffdd,  that  it  was  not 
competent  for  the  court  to  order  the  trial  b^ 
jury  of  a  preliminary  question,  raised  by  pn- 
sooer'e  eonnsel,  to  the  effect  that  the  prisoner  had 
beeo  eztradiied  from  the  United  States  on  a 
cbam  of  fcagjerr.  Regina  v,  Pofoton,  10  L.  C. 
J*    211^  Q.  B.  1866^ 

J 104.  Amendaieni  of.— Upon  the  amendinent 
of  ijie  indictment  at  the  trial,  no  postponement 
of  the  tml  will  becranted,  if  the  pcisoo^  be  not 
prejadieed  in  his  aetence*  Eegina  v.  S^n^ccd^ 
8  L.  C.  J.  287,  Q.  B.  1862^  C.  32  ar  3a  Vic.  cai^ 
29,  wc  31. 

1105*  M  indfctment  fbr  peijnry,  based  on 
oath  allwd  to  have  been  made  bef^M^  the 
'*  jndge  of  the  General  SessioDS  of  the  Peace  in 
and  f&t  the  said  district/'  instead  of  belbre  the 
judge  of  the  sessioos  of  toe  pciu^e  in  and  for  the 
city  of  Montreal,  may  be  amendjBd'  alter  plea* 
Reaina  v.  POMer,  15  L.  C.  J.  14^,  Q,  B.  1871 ; 
C\  32  A  33  Yic  cap.  29,  sec.  32. 

IIM.  AsAidence  m  Oixnl  AcHon.—Axi,  ia- 
iictznent  in  a  erimiiyal  prosecution  is  not  ad- 
miaaibleas  eTidenpe  in  a  civil  action  against 
:he  deftedant  Whining  ti  oZ.  &  Ftwer,  12  L. 
L\  J.  2«,  8.  C.  1868. 

1107*  tkfeeU  ^— In  an  indictment  for  ob- 
(rwcung  sa  oiBcer  of  excise  under  27  4  ^ 
V  ic.  emp.  Z^Hdd,  that  Uie  omission  in  the 
odictmcot  of  the  ayerment  thai  at  the  time  of 


the  o^stmctien.tba  officer  was  aotjnijE  in  th0* 
dischaige  of  his  duty,  under  the  authority  of  the- 
above-mentioned  statutet  was  not  a  defect  or 
substance,  bat  aiormal  error,  wl|ich  was  cured 
by  the  veniict.  Svdnum  ^  Regina^  13  L.  C  J.- 
154,  Q.  B.  1868 ;  C.  32  Jk  33  Vio.  cap.  29,  a^.  23. 

1108.  The  defendant  was  indicted  in  thedis^ 
trict  of  Beauharnois  for  perjury  committed  iw 
the  district  of  Montreal,  but  there  was  no  aver- 
ment in  the  indictment  that  the  defendant  had 
been  apprehended,  or  that  he  was  in  custody  at. 
the  time  of  finding  the  indictment.  The  defen- 
dant neither  demurred  nor  moved  to  quash,  but 
after  verdict  moved  in  arrest  of  judgment  on  the* 

Sound  that  there  was  no  averment  of  his  having 
en  apprehended  or  having  been  in  custody  as^ 
mentioned.    The   sitting  judge  dismissed   the^ 
motion  in  arrest  of  judgment,  but  reserved  the- 

Soint  TBibtd'—Hela^  that  the  indictment  was-* 
efective;  that  the  defect  was  one  which  oouldt 
not  be  amended ;  and,  consequently,  was  not- 
cured  by  the  verdict,  and  that  the  judgment 
should  be  arrested  and  the  defendant  discharged. 
Rufina  v.  Lynch,  20  L.  C.  J.  187,  Q.  B.  1876. 

1109.  For  RigtMw.^^a  a  moti«>n  in  arrest  or 
judgment,  on  a  trialfor  bigamy — Hdd,  that  in» 
an  indictment  for  bigamy  committed  in  a  foreigik 
country  it  is  necessary  to  aver  that  the  accusm 
was  a'  British  subjiect ;  that  he  was  or  ia  s^ 
resident  in  the  province,  and  that  he  lisd  left  thsr  . 
same  with  intent  tocommit  the  oflbnce.  Regmcf- 
T.  McQkiggan,  2  L.  C*  R.  340,  Q,  B,  186^ 

1110.  And  in  an  indictment  for  bigaoav,  it  ia- 
incumbent  upon  the  Crown  to  aver  and  pi^ave 
that  a  person  marrying  a  second  time,  and  w^hos* 
husband  or  wife  has  been  continually  absent  froa» 
such  person  for  seven  years,  knew  at  souie  timer 
within  the  seven  years  that  the  absent  con«iort 
was  still  living.  Regina  ▼.  Fontait^e^  15  L.. 
C.  J.  141,  Q.  B.  1871 ;  4  A  6  Vio.  cap.  27  <fc  32^ 
St  33  Vie.  cap.  20,  sec.  68. 

nil.  For  Cbnsptracy.— In  an  indiotment  for 
conspiracy  an  onence  {Nrohihited  by  penal  law 
must  be  set  forth,  and  an  intent  to  cheat  and  . 
defraud  private  individuals^  not  being necessarily^ 
a  penal  ofifence,  will  notsufi^poirtsntSA  an  indicia 
meat  Regjina  v.  Roy,  4i  al,  U,L.  C.  J.  89,  Q^ 
a  1867. 

U12,  And  AeU,  also».  that  the  eowet.in  wbicla. 
the  conspiffaey  is  allessd  mua^  stale  of  whal^ 
thing  ojp  thingiiibAdefeMasAMiianM  toidefraad 
thacreditois.    lU 

1U3.  For  ArMft^Ia  i^.  indiatmant  for 
forging  axeaei^  Umostbai^iBNf  tliaAsui^  ve- 
eeiplwa4»aithe9forgpQda»QV'naani3(»jelet>  as  meo- 
tionsd  iaC  S.,  C  c«a-  ^  m(^  %  Rtgindv. 
MeOorMi  8  U  C  jT&S,.  (^.  B»  JLW.;  C.  32.  ^. 
33  Via.  cai^.  19^  s^  26. 

1114.  Btttia^  siutht  a^  indjatiaaalfc.it  is  no^ 
necessa^  to  sjl^,  thai  tha  pimnev.  oonmittedLf 
the  ofiien^with  lotenit  to.defi»ii4aiiy  jKurticalar 
person.  Retmia  v.  RMhoMfOMt,  8  I4.  Cf  J*  286^ 
Q.  B.  1862VC.  32ii^^  Vic.  cap.  29^ 

1115.  tbr  iVflMiAd.^Aa.iQdictmeiMtehamng  ^ 

Srson  insolvent  witk  making  away  i^tii  and, 
ncealinft  hiagoods».  tooths  vsfiie  offifty^oUars,, 
with  iiitent  to  defhiud  h^  oreditaTSi  witfaouS  . 
specifiying  what  goods  and  what  value,  wae 
held  to  he  bad,  and  was  quashed  on  m<itk>iu 
RegimaY^  PatoiUe,  4R.  I4. 131,  Q-,  &  187:2;. 
Ins.  Actl87^^8ae.^4a. 
U16.  Fir  Iiorc€Qir.r-Wh0¥t  aa  iftdktmftnl^ 
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for  Iftroeny  wu  drmwD  tocording  to  the  formi 
given  by  C.  8.  C.  cap.  99,  ate.  61.  it  wta,  on 
motion  for  ureit  of  judgment,  held  Tftlid. 
Jlegina  v.  Dorimt,  8  L.  C.  J.  281,  Q.  B.  1867  ; 
«.  la  &  33  Tic.  c»p.  29. 

HIT.  And  where  the  priKoner,  after  liBTmg 
been  tried  and  found  gamy  of  stealing  niooej, 
fnoved  for  arrest  of  judenient  and  a  new  trial, 
on  tbe  ground,  amorg  other  thingR,  because  the 
indictmeni  was  fkullj  and  deftetive,  inasmuch 
M  the  ipeciee  of  "inonej,"  whether  bank  notea 
of  coin,  which  tbe  defendant  waa  acoused  of 
etfaling,  wae  not  Bpecitled  in  »aid  indictment, 
tbe  application  waa  rejected.  Btgina  v.  DrUeoll, 
6  L.  (f  J.  288,  Q.  B.  1362 ;  32  A  33  Vic.  cap. 
29,  see.  26,  and  forms  therein  given. 

1118.  An  indictment  for  larceny  will  not  lie 
«gainat  a  partner  on  account  of  the  partnership 
properly.  Regina  v.  X-ouieiibTvek,  18  L.  C.  S. 
212,  Q.  R.  1874;  32  4  33  Vic,  cap.  21,  kcc.  38. 

1119.  For  Libtl.—On  an  indictment  for  libel 
<hedefendantcannoCpleadtbetruth  of  the  libel.* 
^effinav.  ftmjjoJi,  I8L.C,  J.86,  Q.  B.  187*. 

1120.  Nor  can  the  existence  of  rumors  be 
proved  injuslification  of  the  libel.     lb. 

1121.  ^  obtaining  Good*  by  FaUtPrelenca. 
. — An  indictment  for  obiaining  goods  by  false 
nreteuoee  need  not  mention  the  false  pretences, 
Jtegifia  i.  Lavigne,  I  R.  L.  411,  Q.  B.  1872  ;  C. 
32  &  33  Vic  cap.  29. 

1122.  Forremoving  ffood»  from  Bond.— Al- 
ftwugh  it  is  provided  bj  31  Vic.  cap  6,  sec.  80, 
that  prraons  anlawfullj  removing  eooda  from  a 
bonded  warehouse  should  incur  tbe  penalties 
provided  against  smuggling,  and  by  nee.  76  or 
the  same  statute  smuggling  is  made  a  miade- 
aneaoor,  poaiehable  by  a  penalty  not  exceeding 
AwohuDdiieddollars,or  imprisonment  for  a  term 
not  exoeedingone  year,  or  by  both,  still  an  in- 
dictnient  will  not  lie  under  sec.  80  for  a  misde- 
■neanor,  committed  under  sec  76.  Rtgina  v, 
Maihgalevt  al,  13  L,  C.  J.  299,  Q.  B.  1P69. 

1123.  fbrffomirfinj?,*!.— OnareMrvedcase 
--Rdd,  that  in  an  lodictment  for  wounding 
•with  intent  to  murder,  the  office  must  be 
xiharged  to  have  been  oommitted  by  the  prisoner 
<wilrully,  maliciouslj  and  of  his  malice 
Aforetltought,  and  judgment  would  be  arrested, 
Che  iodictment  being  defective  in  this  respect, 
^err  v.  Btgina,  2  R.  C.  238,  Q.  B.  1872. 

1124.  flow  Qaa»hed.—A.  defective  indiot- 
tnent  mav  be  quashed  on  motion,  as  well  as  on 
demurrer.  Begina  v.  Bathgale,  13  L.  C.  J.  299, 
Q.B.  1869;  C.  32  A  33  Tic.  cap.  29,  sec  32. 

1126.  Wbrmal.— Where  in  an  indictment 
aader31  Vic  cap.  8,  sec  144,  for  having  opened 
^elockorawanhouee.naed  for  tbe  security  of 
(be  revenne,  vithont  the  knowledge  and  cr- 
aent  of  the  collector  of  inland  revenue,  a  redi 
idaot  statement  waa  introduced,  making  the 
iworda  which  form  the  gist  of  the  oKnoe,  r'lt., 
without  the  knowledge  and    consent  of  the 


1126.  MoHoK  to  QhoiA.— Where  motion  waa 
made  to  anash  an  iodictmeot  after  proof,  on  the 
ground  o/  tbe  omisaioo  of  oertaiD  wdrda  ther«D 
— 2eU,  that  tbe  motion  wasloolat^  as  such 
a  motion  should  have  been  made  without  pro- 


I  the  indici 
lec.  23. 

1128.  Who  to  be  Signedby.—Xt  U  si 
f  an  indictment  be  signed  by  the  clerk  of  the 

Crown.    Begina  v.    Grant.  2  L.  C.  L.  J.  276, 
Q  B.  1867. 

1129.  And  held,  later,  that  an  indictment 
signed  by  an  advocate,  proaecuting  tOr  tbe 
Crown  as  representing  the  attorney  general  of 
the  Province  of  Quebra,  and  not  theminieier  of 
justice  of  tbe  Dominion,  is  valid.  Begina  v. 
Downey,  13  L.  0.  J.  193,  Q.B.  1868. 

XXIII.  JomiKS,  tee  Tbiai. 

1130.  De  Jlediataia  Ungva.—kti  alien  in- 
dicted for  a  felony  baa  the  right  of  btiaff  tried 
by  a  jury  de  medialata  linguee,  if  he  claim  the 
benefit  when  pleading  at  the  arraignment.* 
Beginay.ltillir,%  L.C.  J.  280,  Q.  B.  18U,A 
Begina  v.  Fonhoff,  10  L.  C.  J.  292,  Q.  B. 
1866. 

1131.  Where  in  a  case  of  felony  in  which  OM 
half  of  the  jury,  on  the  applioatioD  of  tbe  pri- 
soner, were  sworti  aa  being  skilled  in  the  Prendi 
language,  and  it  waa  discovered  after  verdict 
that  one  of  such  French  half  wa>  not  so  skilled 
in  tbe  French  language— fleU,  that  the 
trial  and  verdict  were  null  and  void  and  matt 
be  set  atnde.  Begina  v.  Chamailtard,  IS  L. 
C.J.  1*9,  Q.  B.  1873, 

And  where  the  defendant   baa  asked 


ipeakiog  that  language  ma^  firet  be  put  into 
the  box,  before  calling  anyjurora  of  the  other 
language.  Begina  v-  Dougoil  et  al.,  18  L.C  J. 
"'.Q.B.  18T4;  C.  32  433  Vic,  cap.  29,  sec  40. 
1133,  Bight  of  CkatUnge. ~Thf  right  of  the 
rown  to  order  jurors  to  stand  aside  exists  in 
misdemeanors  as  well  as  in  felonies.  lb,,  4 
C.  32  4  33  Tic.  cap.  29,  sec  38,  4  C.  37  Tic 


collector  of  inland  revenue,  to  apply  apparently 
not  to  the  opening  of  the  look,  bat  to:the  ' 
kg  and  secariog  certain  goods 


e  keep- 


hoose— flsU,  that  the  indictment  was  bad.  lb. 
13L.C.  J.  303,  Q.B.  1869. 

•  Bntbrair  Tlo-oap.  M,  MO).  •  * <.  Uis  bnlh  ol 
the  awttm  oharnd  as  UImUobi  Bar  be  piMttad  In  ]u- 
«UaatloB,aDdprav<id,wli«altU  Mamti  tbatlt  was 
fst  tka  fotm  bmst  Oat  th^  i «"._■  __ 
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1137.  Summaninf  of* — Where  a  jary  dt 
mediaiaUK  linguas  is  allowed  a  writ  of  ventre 
facias  iidtriandum  muflt  be  iseued  summoning 
thiitF-^ix  aliens.  Reaina  v.  Vonhoff  et  aLf  10 
L  C.  J.  292,  Q.  B.  11^66,  &  note  to  art  1130 
tupra. 

XXIV.  JUBISDIOTION  IH, 

1138.  The  Court  of  Queen's  Bench  has  only 
power  to  grant  a  new  trial  in  -criminal  cases 
when  sitting  as  a  court  of  error  and  appeal. 
Regina  ▼.  iMmgalh  6  R.  L.  578»  Q.  B.  1874 ;  C. 

32  &  33  Vic  cap.  29,  sec.  80. 

1139.  Where  the  prisoner  had  been  arrested 
for  a  theft  committed  in  the  United  States^  and 
had  Bubmitted  to  the  jurisdiction  of  a  Canadian 
magistratey  and  had  been  condemned  to  eieht 
mouths  imprisonment,  and  afterwards  appUed 
by  habeas  corpus  for  liberation — SM,  that 
even  the  consent  of  the  prisoner  did  not  eive 
jnrisdiction  to  the  magistrate,  where  none  otner- 
wiae  existed.  Begina  v.  Hubert,  6  R.  L.  424, 
S.  C  1874. 

XXV.  Laboeny. 

1140.  ^  Partner. — An  indictment  for  lar- 
ceny will  not  lie  against  a  partner,  on  account 
of  partnership  property.  Begina  v.  Lowenbmck, 
18L.  C.J.  212,0.3.  1874. 

1141.  Bu  Shareholder 8, —A,  shareholder  in  a 
joint  stocK  company  cannot  commit  larceny 
from  the  company,  as,  being  a  shareholder,  be 
is  joint  owner  of  Ihe  funds  and  property  of  the 
ooEopany.  Begina  v.  St  Louis  ei  aly  10 
L.  a  R.  34,  Q.  B,  1859 ;  C.  32  &  33  Vic.  cap. 
21.  sec.  93. 

1142.  What  M.— Where  one  of  the  partners  of 
a  tanning  firm^  which  had  undertaken  to  tan  a 
large  quantity  of  hides  on  a  commission  of  pro- 
fits, the  owner  reserving  to  himself  the  right  of 
f*ale  of  the  hides,  shipp^  them  first  towairi  New 
York,  where  the  owner  renided,  and  then  bring- 
ing them  back  to  Montreal  sold  them  under  an 
asKumed  name,  and  pocketed  the  proceeds — 
Heldy  that  this  was  no  vol  as  underRtood  by  the 
law  of  Lower  Canada.  Fawceltet  at  v.  Thomp- 
son et  al.,  4  L.  C  J.  234,  S.  C.  1859 ;  C.  32  & 

33  Vic.  cap.  21,  sec.  3. 

1143.  And  where  the  prisoner  was  indicted 
for  stealing  "  an  original  document,  to  wit,  an 
act  or  deed  of  trane^fer,  "  made  before  notaries, 
and,  on  a  second  count,  with  stealing  a  certain 
notarial  minute,  to  wit, "  an  authentic  copy  of 
an  aeie  or  deed  of  transfer  " — Held^  that,  by  the 
statute  in  force  in  Canada,  it  is  not  an  offence 
to  steal  an  authentic  copy  of  an  act  or  deed 
passed  before  a  notary.  *  negina  v.  McOinnis, 
7  L.  C.  J.  311,  Q.  B.  1862. 

1144.  The  proprietor  of  a  quantity  of  broom 
com  delivered  it  to  defencU^nt  under  an  agree- 
ment that,  when  defendant  should  have  manu- 
factured it  into  brooms,  he  should  not  sell  them, 
but  that  the  clerk  of  the  plaintiff  should  sell 


•Bat.if  CttJiSSyic.  osp.  21,  mo.  16,  rineepMsed, 
Hlapf>MMBAfhst,wlK»oe««rstMaa**«th6  whole  or 
•D7  part  ^  any  tflle  to  lands  Is  goiltv  of  felony,  and 
•kail  aa  iWMa  to  be  ImpiifloiNd  in  theTeuttentlary  for 
1  aoteaeNdlog  three  years,  or  for  not  less  tliao 


them  on  his,  plaintiff's  account,  and  when  that 
was  done,  he  would  deduct  his  advances  from 
the  proceeds  of  the  sale,  and  defendant  should 
have  the  balance.  Defendant,  having  supplied 
the  smaller  material  requisite,  manufactured 
the  brooms  and  converted  them  to  his  own  use 
and  profit,  and  on  being  indicted  for  a  larcenyi-^ 
Hela^  that  the  delivery  of  the  broom  corn  jta 
defendant  was  a  bailment  to  him,  and  that 
fraudulent! V  converting  the  brooms  to  his  own 
use  was  larceny  under  the  provisions  of 
C.  S.  C.  cap.  92,  sec.  55.  Begina  v.  Lebceuf,  ^ 
L.  C.  J.  245,  Q.  S.  1874;  C.  32  &  33  Vic.  cap** 
21,  sec.  3. 

XXVI.  Manslauohtes. 

1145.  An  indictment  for  manslaughter  will 
not  lie  against  the  managing-director  of  a  rail-' 
way  company  by  reaton  of  Uie  omission  to  do' 
something  which  the  company  by  its  chartet^ 
was  not  wnad  to  do,  although  he  had  person-^ 
ally  promised  to  do  it.  Brydges  exp»,  18  L.  C-J-* 
141,  Q.  B.  1874 ;  C.  32  &  33  Vic.  cap.  20,  sec.  6> 

XXVII.  New  Trial. 

1146.  On  a  motion  to  set  aside  the  verdict  on* 
an  indictment  for  nuisance — Heldf  that  ini 
Lower  Canada,  where  the  court  was  held  before 
one  judge  in  banco,  and  never  before  more  than< 
two,  the  motion  for  a  new  trial  in  cases  of 
supposed  misdirection  became  impracticable. 
Begina  v.  Bruce^  10  L.  C.  R.  117,  Q.  B.  1860  p 
C.  32  &  33  Vic  cap.  29,  sec.  80. 

1147.  No  new  trial  can  be  granted  in  cases  o^ 
felony.    Begina  v.  Daouat,  10  L.  C.  J.  221,  &f 
16  L.  C.  K.  485.  A  1  L.  C.  L.  J.  70,  &  2 
L.  C.  L.  J.  29,  Q.  B.  1866  ^  €.  32  &  33  Vic.  cap.' 
29,  sec  80. 

1148.  Where  a  verdict  of  guilty  had  been,  set 
aside  on  account  of  illegality  in  the  procedure' 
^Held,  that  the  Court  of  Queen's  Bench  hadi 
no  power  to  order  a  new  trial,  and  to  fix  a  da/ 
therefor.  Begina  v,  ChamaiUardi  18  L.  C.  J.» 
149,  Q.  B.  1873. 

XXVIU.  Nuisance. 

1149.  The  defendant  was  convicted  of  a^ 
nuisance  in  carrying  on  a  manufactory  of 
animal  manure  in  the  city,  and  on  motion  to  set 
aside  the  verdict — Held,  that  evidence  to  prove 
the  a<i vantage  accruing  or  likely  to  accrue  to* 
the  public  at  lar^  from  the  sale  and  use  of  a^ 
manufactured  article  could  not  be  admitted,  in< 
asuiuch  as  it  was  settled  that  an  allegation,  to* 
the  effect  that  the  thing  complained  of  fur- 
nished a  greater  convenience  to  the  public  than- 
it  took  away,  was  no  answer  to  an  indictment 
for  iiuiMance.  Begina  v.  Bruce.  10  L.  C.  R.  177,^ 
Q.  B.  1860. 

1150.  And  held,  also,  that  the  rule  mc  u^o 
tuo  ut  alienum  ktdaa  is  a  familiar  maxim  of  the 
common  law  of  England  as  well  as  of  the  civil 
law.    lb. 

1151.  And  where  the  defendant  was  oou' 
victed  by  a  iury  of  keeping  m  a  building  an 
excessive  ana  oaufferousquantitv  of  gunpowder, 
the  court  adj&dged  that  he  should  pay  a  fine  of 
£50,  and  be  imprisoned  until  the  tine  was  paid/ 
and  further  onlered  the  sheriff  forthwith  to^ 
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1009.  Where  an  application  waa  made  b^  the 

glaiDtifftf,  DOQ-reaideot  in  the  province,  asking  to 
e  allowed  to  give  security  for  costs  by  granting 
a  judicial  hypothec  on  real  estate  in  the  province 
— Held,  that  such  an  application  could  DOt  be 
^entertained,  nor  yet  to  deposit  the  money  in  court, 
where  no  particular  amount  of  mone^  was  speci- 
fied. The  Ckinadian  Copper  Pyriteg  Co-  v. 
Shaw,  19  L.  C.J.  99,  S.  C.  1874. 

1010.  A  deposit  of  $100  as  security  for  costs 
•After  notice,  and  without  objection  by  defendant, 

is  sufficient,  without  any  special  allowance  of  its 
sufficiency  by  the  court  or  a  judge  or  the  pro- 
thonotary.     The  Canada  Eziraet  Co,  v.  FoUu, 
-20  L.  C.  J.  180i  Q.  B.  1875,  &  art.  987  supra. 

1011.  A  plaintiff  residing  out  of  the  proviocef 
•contesting  an  opposition*  must,  on  demand,  give 

security  tor  costs.    Mc Adams  v.  Stuart  ^  FSra- 
^er,  1  Q.  L.  R.  364,  S.  C  1875,  &  art.  987  supra. 

1012.  The  motion  for  securit^r  for  costs  should 
be  served  upon  the  parties  within  four  days  from 

'the  return  of  the  writ.    iMnch  v.  Ouimondj  6 
.R.  L.  743,  S.  C.  1875 ;  107  C.  C.  P. 

1013.  Where  one  of  two  plainti^  is  resident 

1  abroad,  and  the  other  in  the  province,  the  court 

'Will    not  compel  the  absent   plaintiff  to  give 

security  for  costs.     Beaudry  et  al,  v.  Fleck,  20 

L.  C.  J.  304,  8.  C.  1876. 

XXXIX.  Tariff  of. 

1014.  A  plaintiff  may  in  some  oases  recover 
costs  as  of  the  Superior  Court,  though  hisjudg- 
«nent  is  for  £5  only.  Oodbout  v.  Oiroux,Z  Rev. 
<le  Uff.  391,  E.  B.  1816. 

lOlo.  In  an  action  instituted  before  the  coming 

into  force  of  the  new  tariff,  but  in  which  judg- 

4nent  has  been  rendered  subseouently  thereto, the 

«costs  are  taxable  under  the  old  tariff.     Tunstall 

T.  RobtrUon,  1  L.  C.  R.  476,  8.  C  1851. 

1016.  And  in  another  case — Held,  that  the 
•date  of  the  filing  of  an  opposition  in  the  sheriff's 

i'ffice  governed  the  costs  as  regards  the  opposi- 
tion, and  that  where  the  filing  was  before  the 
o  ming  into  force  of  the  new  tariff,  though  the 
return  was  subsequent  thereto^  the  costs  were 
taxable  under  the  old  tariff.  Delery  v.  Quia  & 
Beaweu  &  Quig,  1  L.  C.  R.  493,  S.  C.  1851. 

1017.  On  a  judgment  for  fifty  dollars  and  costs 
a<)  of  the  lowest  class  action  in  the  Superior 
€ourt,  the  new  tariff  existing  at  the  date  ot  the 

judgment  for  ^ases  under  two  hundred  dollars 
rrust  apply.  Fortier  v.  Trtideau,  15  L.  C.  J. 
252,S.C.1871. 

1018.  Until  the  promulgation  of  the  tariff  for 
•cases  in  the  Su[)enor  Court  under  two  hundred 
Hi< 'liars,  the  tariff  for  capes  over  two  hundred 
-dollars governed.  Brennan  v.  Molson,  16  L.  C.  J. 

25.3,  8.  C.  1872. 

XL.  Taxation  of. 

1019.  When  a  party  moves  to  revise  certain 
items  of  taxation  in  a  bill  of  costs  by  the  pro- 

^iionotary,  he  thereby  waives  his  right  to  object 
to  the  other  items  of  taxation,  and  a  second 
tiiotion  to  revise  these  will  be  rejected  although 
tlie  party  moving  offers  to  pay  theco^ts  of  his 
*«^cond  motion  Kerr  v.  Gugy,  10  L,  C.  R,  478, 
ii.  C.  1860. 

1 020.  The  issue  of  an  execution  for  the  amount 
jof  a  judgment  and  costs  previous  to  the  taxation 


of  the  costs  is  illegal.    AuM    v.   Assdin  k 
Asselin,  15  L.C.  R.  272,  C.  C.  1864. 

1021.  The  costs  in  a  contested  case  most  be 
taxed  before  executiocan  i8(»ue  for  them.  Lan- 
gevin  v,  Martin,  3  R.  L.  447,  S.  C.  1871. 

1022.  The  prothonotary  has  power  to  tax  a  bill 
of  costs  in  the  absence  of  a  juage.  Lynch  et  al 
k  Ture  &  St.  Amour,  5  R.  L.  417,  8.  C.  1874 ; 
479  C.  C.  P. 

1023.  But  a  bill  of  coet^  taxed  by  the  protho- 
notary may  be  revised  by  a  judge.    lb. 

1024.  Where  a  party  ha<i  failed  to  stamp 
certain  of  his  depositions,  the  prothonotary  may 
refuse  to  draw,  certify  or  tax  such  party's  bill  of 
costs  while  the  depositions  remain  so  unstamped. 
Edmond  v  BlaU,  2  Q.  L.  R.  184,  8.  C.  1876. 

XLI.  Where  no  Jctrisdiotioh. 

1025.  Where  a  case  has  been  inscribed  in  re> 
vision,  and  after  hearing  it  has  been  discovered 
that  it  is  not  susceptible  of  revision,  and  Uir 
court  has  therefore  no  jurisdiction,  the  party  in- 
scribing must  pay  costs.  Becket  v.  BonaUie,  U 
L.  C.r54,  8.C.  R.  1868. 


COUNCIL  OF  THE  BAR— See  BAR. 


COUNCIL    OP   TKENT— &e  HUD- 
SON BAT  COMPANY. 


COUNTY     COUNCIL— &«    MUNia- 
PAL  COfiPORATIONS. 


COUPE  DES  BOIS— See  SERVI- 
TUDES. 


COURT  HOUSE  FEES. 
I.  Payment  of,  see  PROCEDURE  Returi. 


COURT  HOUSE  TAX— See  SHEMFF. 


COURT  RECORDS. 
I.  Evidence  of,  see  EVIDENCE. 


COURTS. 

I.  Dpties  of,  1 026. 

II.  Op)Niu2i  OF  Members  of,  1027. 

III.  Powers  of,  1028-1038. 

IV.  Rules  of  Practice  of,  1039-1041. 

1.  Duties  of, 

1026.  The  courts  cannot  refuse  togiv«  effect 
to  an  ex  posffncAo  statute  which  is  clearlr  so  in 
its  terms.  Hcgina  v.  Madden^  10  L.  C«  J.  342, 
Q.  B.  1866. 
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II.  OponoK  OF  Members  of. 

1027.  The  oj^diod  oftwo  members  of  the  court, 
in  llie  d^ree  of  relatioDsbip  of  brother»-in;]ttw, 
eanoot  be  reckoned  as  ooe  under  the  Etiict  of 
1681,  and  the  declaration  of  the  KiDg  of  France 
of  1706.  Heming  k  Seminary  of  Montreal, 
S.  R.  184,  K.  B.  1825. 

m.  Powers  of. 


I 


1038.  The  courts  will,  ex  officio ^  notice  the 
appointment  of  one  of  its  own  officers  to  be  a 
judge  in  another  district.  Fay  v.  Miville,  2 
\ir,  de  Lee.  333,  K.  B.  1816. 

1029.  A  c>arrister  appointed  to  the  bench  can- 
not thereafter  act  as  attorney  or  counsel,  and  the 
coart  will  notice  bis  appointment  ex  mere  motu. 
Tremedne  t.  Tonnancour^  2  Rev.  de  Leg.  471, 
K.  B.  1818. 

1030.  But  held^  in  a  later  cR^e,  that  the  court 
cannot  take  cognizance  of  itself  that  an  advocate 
bfts  ceased  to  practice.  Day  &  Decousse  & 
Dorval,  12  L,  C.  J.  205,  S.  C.  1868. 

1031.  On  a  petition  for  habeas  corpus  by  a 
person  committed  by  a  warrant  of  the  speaker  of 
the  House  of  Parliament  of  Canada — Held,  that 
courts  of  justice  and  judges  have  power  to  issue 
writB  of  habeaa  corpus  m  matters  of  commit- 
ment bv  either  houses  of  parliament,  Laooie 
ezp.,  5  L.  C.  R.  99,  8.  C.  1865. 

1032.  The  court  sitting  at  enqu^te  has  not  the 
power  to  set  aside  a  foreclosure  and  an  inscrip- 
tion for  enqu^te,  and  allow  the  defendant  to 
plead  to  the  action.  Maenamara  v.  Meagher^  5 
L.C.  J.48,  S.  C.  1861. 

1033.  Action  was  brought  on  an  executory 
contract  for  the  purchase  of  hope,  by  the  vendor, 
who  pray«J  that  the  defendant  be  condemned  to 
I»7  a  certain  amount  as  damages — Held,  rever- 
sing the  judgment  of  the  Court  of  Appeal,  that 
that  court  had  not  the  power  to  convert  such  an 
action  into  a  suit  for  the  performance  of  the  con- 
tract, and  to  order  by  their  judement  that  the 
contract  be  carried  out,  and  that  there  is  no 
material  difference  between  the  English  law  and 
the  old  French  law  with  regard  to  contracts  of 
sale.  BoMweU  k  KiUwm  ei  aL,  6  L.  C.  J.  108» 
&  12  L.  C.  R.  161,  P.  C.  1862. 

10.^  The  Superior  Court  has  no  power  to 
amend  an  awarcf  of  the  board  of  revision  of  the 
Montreal  Com  Exchaofle  Association .  If  irreeu- 
lar,  it  must  be  set  aside  in  ioto.  Glassforav. 
Taylor,  1  L.  C.  L.  J.  94,  S-  C  1866, 

1035.  The  court  has  a  discretionary  power  to 
give  precedence  to  any  particular  case  notwith- 
sunding  27  &  28  Vic.  cap.  39,  sec.  29,  which 
says  that  the  case  shall  be  heard  in  its  order  on 
fhe  first  day  io  term  on  which  it  can  be  heard. 
The  Aiiamey  Oeneral  k  The  Chrand  Trunk 
Railway,  1  L.  C.  L.  J.  38, 8.  C  R.  1865. 

1036.  On  a  writ  of  certiorari  to  quash  a  con- 
viction of  a  justice  of  the  peace,  condemning  the 
city  inspector  for  pulline  down  a  fence  erected 
by  private  individals,  the  court  has  not  the 
power  to  inquire  into  the  matters  of  fact  con- 
tained in  the  evidence,  dr  as  to  the  amount  of 
malice  entering  into  the  act  with  which  the 
accased  tf  charged.  Lanitr  k  Loupri  k 
Menard,  6  B.  L.  350»  8.  C. 

1037.  Aad  on  a  simple  inscription  on  a  writ  of 
certiorari,  withoat  a  role  to  quash  having  been 


previously  taken,  toe  court  has  not  the  power  to 
quash  a  conviction.    lb. 

1038.  The  Superior  Court  has  no  power  tO'- 
appoint  experts  to  establish  a  boundary  line  i» 
Ontario.    Skead   k  McDonnellt  3  K   C.   42» 
Q.  B.  1872. 

IV.  Rule  of  Practice. 

1039.  The  108th  Rule  of  Practice  of  the  Supe- 
rior Court  is  abrogated  by  article  171  of  the  Code 
of  Procedure)  and  therefore  a  motion  to  declare 
the  grounds  of  improbationinadnussible  will  not 
be  allowed.  Mathieu  v.  Barthe  k  Barthe,  5- 
R.  L.  304,  C.  C. 

1040.  And  the  82nd  Rule  of  Practice  of  the 
Superior  Court  is  abrogated  by  article  583  or 
the  Code  of  Procedure.    Duhaut  v.  Lacombet  li> 
L.C.J.  111,S.  C.  R1872. 

1041.  In  the  absence  of  proof  that  the  Rules  or 
Practice  of  the  Superier  Court,  prepared  and 
signed  in"  1850,  have  been  registered  in  the  dis* 
tnct  of  Qtap&^Beld,  that  the  courts  would  not 
apply  such  rules  to  any  acts  done  within  that 
district.  Macfarlane  v.  McOracken  k  Ma- 
Cracken,  5  L.  C.  J.  254,  S.  C.  1861. 


COURTS  MARTIAL. 

I.  Conviction  by,  1042. 

II.  PowsBs    OF,    Subordinate    to    Civile 
Courts,  1043. 

in.  Volunteers     Lijlble    to    Trial    bt-. 
1044. 

I.  Conviction  BY. 

1042.  The  petitioner  was  convicted  by  Court 
Martial,  held  at  the  City  of  Montreal,  on  acharge- 
*' of  disgraceful  conduct,  and  having  at  Montreal^ 
"  Canada  £ast,  some  time  between  the  17tla 
*'  January  and  16th  March,  1867,  fraudulently^ 
'V appropriated  or  misapplied  about  500  cords  or 
*•  wood,  government  property,  entrusted  to  his; 
"  charge  as  an  assistant  commissariat  store> 
"  keeper,  and  which  at  the  latter  date  was  found 
"  deficient,"  and  thereupon  the  court  forthwith 
sentenced  the  petitioner  among  other  penalties  to 
be  imprisoned  with  hard  1alx)r  for  672  days — 
Held,  on  habeas  corpus,  that  it  did  not  appear 
that  there  had  been  preferred  against  the  peti- 
tioner any  specific  cnarge,  nor  was  there  any 
conviction  of  him  upon  a  specific  or  positive 
charee,  but  a  conviction  in  the  alternative,  or 
which  one  was  no  offence  under  the  17th  article 
of  the  Mutiny  Act,  and  without  any  certaintv  as 
to  the  other  of  the  charges  in  the  disjunctive  :. 
and  that  this  was  matter  of  substance,  anj 
therefore,  the  warrant  of  commitment  was  null 
and  void,  and  the  prisoner  must  be  set  at  liberty* 
Moor  in  re,  11  L.  C.  J.  94,  Q.  B.  1867. 


11.  Powers  of,  Subordinate  to  Civii* 
Courts. 

1043.  The  petitioner  being  tried  for  firing 
without  orders  towards  a  crowd  of  people  in  the 
streets  of  Montreal,  such  conduct  bein^insubor* 
dinate,  unsoldierlike  and  to  the  prejudice  of 
good  order  and  military  cUscipline,  and  a  writ  of 
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•  juror  to  stand  uide,  witbont  sbowinf;  cause; 
nctil  tlie  pBDsl  ia  exhauBtcd,  m  in  a  felony — 
Begina  v.  Hogan,  1  L-  C.  L.  J.  TO.  Q.  B.  1865 
C.  32  &  33  Vic.  cap.  29,  kc.  36. 

1179.  On  a  cas*  reBerved— ffeW,  that  even 
before  iheSret  of  January,  I8T0,  when  the  provi- 
Bions  of  C.  32  A  33  Vic.  cap.  29  came  into  force, 
the  CrowD  on  a  trial  for  mLsdemeanor  might, 
witbonl  shewing  canee,  order  jurors  to  stand 
aside  until  tbe  panel  bad  been  gone  through. 
Kmina  i.  Frattr,  14  L.  C.  J.  2«,  Q.  B.  1870. 

1180.  And  on  ■  trial  for  felonj  the  Crown 
maj,  without  showine  cause,  direct  a  juror,  ou 
h;e  name  being  calledTio  stand  aside,  and  on  the 
panel  being  read  over  a  second  time,  ma;,  ^  ' 
out  showing  cBuc  for  challenge,  direct 
same  juroT  to  stand  aside  tbe  second  time, 
so  on  until  the  panel  is  exhausted,  that  is, 
it  appear?  that  a  jury  cannot  be  got  without  euch 
juror.  Begina  v.  Lacomhc,  l3  L.  C.  J. 
Q.  B.  i  C.  32  A  33  Vic.  cap.  29,  eec.  38. 

1181.  Of  SoWier*.— Soldiers  guilty  of  fclony 
must  first  be  held  to  answer  to  the  criminal 
tribunals  of  the  country,  proceeding  as  under 
the  common  Jaw  of  Endand,  before  a  military 
court  under  the  Mutiny  Act,  and  the  Articles  of 
War,  can  legatly  lake  cognizance  of  the  charge. 
XcCMlUck  txp.,  i  L.  C.  B.  467,  Q.  B.  1853. 

XL VI.  VrerK. 

1182.  Where  an  order  having  been  granted 


ordering  that  all  the  proceedings  bad  before  a 
coroner  there  should  be  transmitted  to  tbe  Conn 
of  Queen's  Bench  at  Montreal,  and  such  order 
or  transmiMion  of  proceedings  having  been 
.  obeyed — Held,  that  a  writ  of  certiorari  to  pro- 
duce a  return  of  the  nroceedings,  in  order  that 
the  inquest  might  be  quashed  for  illegality, 
was  DnDecessary,  and  a  petition  presented  ir 
Chambers  for  the  issue  ol  such  writ  would  nol 
be  granted.  Begina  v.  Brydgei,  18  L.  C.  J.  94, 
Q.B.  1874. 

XLVn.  Wan  or  Eaaoa. 

1183.  Where  it  was  alleged  OD  a  writ  of  error 
that  in  the  course  of  the  trial,  which  was  for 
murder,  and  in  which  tbe  prisoner  was  fourd 
guilty,  a  medical  witness  was  ordered  to  make 
an  analysis  fbr  the  information  of  the  jury,  and. 
that  he  had  done  so  and  oiade  a  report,  but 
that  the  report  so  made  was  not  placed  before 
the  jury,  as  it  ought  to  have  been,  and  that 
thereby  tbe  prisoner  was  deprived  of  tbe  advan- 
tage of  important  evidence  in  his  t^vQi~Held, 
that,  as  tbe  report  could  not  have  been  submit- 
ted to  the  jury  except  as  part  of  the  etidence, 
and  as  neither  tbe  evidence  nor  the  ruling  of 
the  judge  in  relation  to  it  conM  be  Wnght 
Dnder  tne  consideration  of  the  court  by  means 
of  a  writ  of  error,  that  tbe  plaintiff  in  error  had 
no  rieht  to  have  tbe  record  amended  so  as  to 
place  Defore  the  court  the  said  report,  and  the 
entries  in  tbe  register  of  the  court  below  re. 
•peeling  it;  nor  could  the  plaintiff  causs  the 
record  to  b«  amended,  so  as  to  show  whether 
the  judge  who  presided  at  the  trial  wrote  the 
notes  of  evidence  himself  or  caused  them  to  be 
written  by  another  person ;  nor  to  aa  to  show 
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what  precautions  were  taken  tor  the  safe  ke^ 
ing  of  the  jury  while  deliberating  upon  thctr 
verdict.  Duval  v.  The  Qtmn,  14  L.  G.  B.  63, 
Q.  B.  1863. 

1 184.  The  Court  of  Queen's  Bench  in  appeal 
cannot  grant  a  writ  of  error  without  the  fiat  el 
the  attorn ey-seneral.  Noiman  h  Regina,  13- 
L.  C.  J.  2aS,  Q.  fi.  leeSi  e.  33  &33  vie.  cu. 
■1%  sec.  80. 
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CROWN. 

J.  AOBNTBOP,  ll8i 

H.  Claiv  or,  llSfr. 

A  titre  de  batardiie,  1I8T. 
m.  Clkk  of  tws,  r788-I19fr. 

IV.  HTPOTHKOor,  ?191-1197. 

V.  LllBILITT  OF. 

For propertg  confitcaled,  1}9B- 

VI.  pLBADtKQ  uf  iHroHMAnoK  BT,  1199. 

VII.  Prescriptioit  of  Land,  held  bt,  I2(W> 

VIII.  PaiviLBBB  or. 
for  da«,  1201. 

IX.  RiaraTRATjos  by,  120!'. 

X.  RioHTSOF.  1203-1207. 
Letteefrom,  1208. 
Toproperfy  eacheai,  1W9, 1214. 
To  recover  interttt,  1211. 

I,  AOEHTB  OT. 

1185.  Where  ii 
f  the  Quebec  Nc 
plaintiff  seized  moner  in  tbe  Quebec  Bank, 
aocouct  or  tbe  defeudaots— Beld,  tbai  tbe  defen- 
dants were  agents  of  tbe  Crown,  and  that  move- 
able or  immoveable  prcnertr  held  by  thesk 
igs  to  and  is  vested  in  tne  Crown.  AnAertot^ 
'he  Quebec  Korth  Shon  Soad  Tnultet,  \A 
L.  C.  B.  90,  8.  C.  1863. 


n.  Claim  or. 

1166.  Where  the  king  claims  poaseasion  of  k 
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pnjtif  And  to  li«Te  ao  account  reDdercd  by  the 
defendant  ae  cnrator  to  the  estate.  The  Attor- 
ney General  t.  Price  e»  qual.  k  McQiU  et  al, 
9  L  C.  R.  12,  S.  C.  1858. 

III.  Clebkof. 

1188.  The  duties  and  powers  of  the  clerk  of 
tbe  crown  in  cases  of  cnminal  information  are 
Aoalagons  to  those  of  the  master  of  the  crown 
oiBce  in  England.  Ougy  exp,,  8  L.  C*  R.^  353 
&  9  L.  C.  B.  51.  Q.  B.  18—. 

1189.  Notwithstanding  G.  S.  L.  C.  cap.  77, 
8ec  73,  which  says  '*  that  no  clerk  of  the  crown 
fsball,  while  he  remains  such,  practise  as  an 
advocate,  proctor,  solicitor,  counsel  or  attorney 
St  law  in  Lower  Canada, "  a  clerk  of  the  crown 
beiDg  a  Queen's  counsel  is  not  debarred  from 
Appearing  in  open  court  and  conducting  a  case 
on  behalf  of  the  Crown,  and  such  clause  must 
be  construed  to  mean  only  that  a  person 
holding  the  office  of  clerk  of  the  crown  cannot 
practise  for  individuals.  Regina  v.  Lebceuf, 
9  L  a  J.  197  A  15  L.  C.  R.  291,  Q.  B.  1865. 

1190.  And  it  would  appear  also  that  the 
above  section  would  have  the  same  application 
to  a  clerk  of  the  crown  who  was  not  a  Queen's 
counsel.    lb. 

IV.  Htpothso  of. 

1191.  On  a  contestation  arising  out  of  the 
distribution  of  the  proceeds  of  the  sale  of  an 
immoveable — Seldy  that  such  parties  only  who 
personally  suffered  by  the  fire  of  1845,  and  who 
were  then  and  still  were  owners  of  the  lots,  with 
tbe  intention  of  rebuilding  thereon,  were  entitled 
to  a  loan  br  way  of  dcMntures  under  9  Vic. 
cap.  62,  A  10  &  11  Vic.  cap.  35,  and  in  such 
case  the  Crown  only  had  a  privileffe  on  the  im- 
moveable for  such  loan,  ana  for  a  loan  made  to 
persons  who  had  become  owners  of  such  lots 
rabsegiieni  to  the  fire.  iHu  et  al.  &  The  Attor- 
ney General  &  Lemoine,  1  L.  C.  R.  310,  S.  C. 

isei. 

1192.  And  in  a  similar  case  where  the  Crown 
was  collocated  for  a  loan  of  debentures  granted 
io  aid  of  the  sufferers  by  the  fire  of  IQ^^^Held, 


was  not  filed  as  contemplated.    Laooie  k  Be- 
gina,  11  L.  C.  R.  63,  Q.  B.  1860. 

1196.  Where  a  bond  was  giyen  by  the  pro- 
thonotaries  of  the  Province  of  Quebec  for  the- 
faithfiil  performance  of  the  duties  entrusted. to- 
them — Meldt  on  a  collocation  made  by  the  pro- 
'thonotary  under  said  bond,  that  a  hypothec  was 
established  thereby  on  the  property  of  the  per- 
sons therein  bouno,  in  favor  of  the  Crown*  and 
that   the  attorney   general  for  Lower  (^nada. 
could  prosecute  the  payment  of  such  bonds* 
The  Trust  and  Loan  Vompany  of  Upper  Cana- 
da y.  Monk  es  qual.  &  dtvers,  17  L.  C  J.  57, 
S,  C.  1872,  k  19  L.  C  J.  71,  Q.  B. ;  2034  CC. 

1197.  The  French  ordonoance  of  1669  is  nob 
tbe  origin  of  the  legal  hypothec  of  the  Crown,., 
but  such  privilege  existed  in  France,  by  the 
jurisprudence  of  the  country,  before  the  creatioot 
of  the  Coneeil  Supirieure  in  1663.    lb. 

V.  LUBILITT  OF. 

1198.  For  Property  Confiscated. — In  a;  case- 
where  a  married  woman  had  been  condemned 
to  death  for  the  murder  of  her  husband,  and  her 
property  confiscated  to  the  Crown — Held,  on 
action  Drought  against  the  representatives  of 
the  woman  for  the  value  of  professional  services- 
rendered  in  her  defencci  that  the  Crown  could 
only  dispose  of  the  property,  subiect  to  the 
charges  for  which  it  was  legally  liable,  and  if 
the  property  had  not  been  restored  to  the  child* 
ren  of  the  convict,  that  the  Crown  would  be- 
obliged  to  discharge  that  obli»tion.  Oauthier 
y.  Jontras  es  qual.^  1  R.  L.  473,  S.  C.  1869. 

VI.  PlEADIKG  IK  IVFOBMATIOK  BT. 

1199.  Information    was   laid  on  the  part. of 
the  Crown  to  cause  two  casks  of  planes,  seized^ 
by  the  customs  officers  for  an  in  Abaction  of  the 
revenue,  to  be  condemned,  the  ffoods  havine  beea 
imported  without  payment  of  duties — Helat  that 
in  such  an  information  the  allegation  that  the 
goods  sought  to  be  forfeited  had  been  seized  as 
baying  b^n   imported  into  the  proyinoe  with- 
out payment  of  outies  was  insufficient,  and  that 
there  must  be  a  substantive  allegation  that  they 
were  imported  and  brought  into  the  province- 


tbat  the  Crown  had  no  privilege  for  such  loan   in  violation  of  the  customs  regulations,  and  also- 


where  tbe  borrower  was  not  proprietor  of  tbe 
property,  but  in  this  particular  case  it  had  a 
special  mortgage,  in  consequence  of  such  hav- 
ing been  stipulated  and  duly  registered.  Bit- 
Her  V.  Beniley  k  Primrose  et  al,  7  L.  C.  R.  241, 
8.  C.  1857. 

1193.  And  in  another  case — Held,  that  the 
Crown  had  no  privilege,  if  the  loan  was  made  to 
a  party  who  was  not  a  sufil^rer  by  tbe  fire.  The 
Atiamey  General  k  Bois  et  a2.,  7  L.  C  R«  471, 
Q.  B.  1867. 

1194.  And  in  another  case— ^e2d,  in  appeal, 
dismissing  the  contestation  of  the  appellant, 
tbat  such  hypothec  of  the  Crown  does  not  re- 
quire to  be  registered,  and  would  consequently 
take  priority  of  those  registered  subsequentl^r 
to  the  date  of  such  loan.  Venner  k  The  Solici* 
tvr  Oener^,  16  L.  C.  R.  216,  Q.  B. 

1196.  And  held,  still  later,  that  the  general 
hypothec  cpven  to  the  Crown  for  such  advances 
attached  without  registration,  although  the  loan 


that  the  omission  of  the  words  '*  asainst  the  form 
of  tbe  statute ''  was  fktal.  The  Solicitor  GeneraV 
k  Darling  et  al,  2  L.  C.  R.  20,  S.  C.  1851. 

VIL  Pbescriptiok  op  land  held  bt. 

1200.  Petitory     action     was     brought     to^ 
recover    possession   of  a   lot  of  land    in  the- 
seigniory    of  Beauharnois — Held^  that  during 
the  interval  that  the  Crown  held  a  property 
surrendered    by   a    seignior   for  oommutatioa 
under  the  statute,  and  before  the  issuing  of  the 
letters  patent  regranting  the  same,  prescription 
runs  in  favor  of  a  mere  sauatter  in  actual  pos- 
session of  such  property,   out  without  any  title 
whatever  thereto.    Maedonald  k  Lambe,  9  Lu . 
C.  J.  281, 8.  C,  Q.  B.  k  P.  C  1864. 

Vm.  Pbivilkoi  of. 

1201.  For  dues.-^ln  an  action  to  recover  tho^- 


was  mada  after  tbe  borrower  had  rebuilt,  and    value  of  a  quantity  of  square  timber  seiied  and'* 
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«M  by  the  Crom'ibr  {^d^^-^An  tlmt  «« 
iMie-ts  SQCb  dott  iir«re  uol'mkii  the  Grown  had 
H'rij^t  lo  Mice  the  tiniher  mto  4(^hateTer  hands 
-^  bid  MMMd,  nbd  no  ttnos^  or  alienfttion  of 
mtth  itmher  could  deprire  ihe  Ottmn  of  its 
flrirHe^  to  such  dves.  iKsont  f.  B^  I B. 
JL  671  p  8^  C.  1866. 

m,  BcoitnuTioirBTyfeeHtYOTHioor. 

1202.  the  t>riTile^  griuited  k>  Ibe  Crown  by 
^  Vie.  cap.  30«  of  piemtin^  its  hypothecary 
Hghts  arising  o«t  of  lettets  patent,  without 
'V^isterinc  Oa  aame,  applfes  only  to  the 
•HHmmmBk  property  Mnted  by  each  letters 
patent  and  no  other,  lionin  tt  al,  A  Smith 
Mol.,  6  L.  C.  B.  279,  S.  G.  t866 ;  2084  G.  G. 

X.  Rkktsof. 

ItOS.  WhMie  the  gteiter  rights  and  preroga- 
<ilfilof  Che  Grown  at«  in  i(}aeslaon,  recourse 
llittit  be  hMi  to  the  pabllc  law  of  the  enpire 
<^'Which^oae  they  can  be  determined,  but 
^#te  lis  minor  pf^ogati^as  and  interests  are 
Hfei  miestloii  they  most  be  regulated  bj  the 
IMtbliiihed  law  of  Ihe  ptsee  where  the  demand 
"^is  made.  The  AHommQeMral  4  Biaek, 
'd.it.826,K.B.  1828;  ft  art.  1206  tn/Wi. 

'  i2(H.  No  right  Of  letisioa  exists  in  favor  of 

^  Oroihvwhefs  the  right  of  appeal  is  denied 

mifhm.    f^Attdfnmf-GtukertUY.TheChrpor^ 

turn  of  the  Oounty  ofComptim,  6  L.  G.  JL268, 

S.  C.  B.1871.    '^   -"       '^     ' 

1206.  The   privilege  of    the  Grown  for  its 

•olaims  over  those  of  private  indiTiduals  being 

•^oneofthe  tninor  prerogatives  is  governed  by 

the  law  of  Canada,  derived  fh>m  France,  and 

'«ot  from  the  law  of  England.    Monk  &  Ouimei, 

n9  L.  G.  J.  71,  Q.  B.  1874 ;  art  1203  eupra. 

1206.  And  held,  also,  that  under  G.  S.  L.  G. 
MSap.  82,  sec.  9,  the  claim  of  the  Grown  fbr  fee 
'^nd  and  court  house  dues  was  covered  by  a 
"hond  executed  and  regietereii  prior  to  the 
statute  creating  said  court  bouse  and  de  fund 

duties.    lb. 

1207.  But  a  bond  which  refers  to  Superior 
Court  duties  only  cannot  be  made  to  cover 
'duties  received  by  such  prothonotary  as  clerk 
•of  the  Girouit  Gonrt.    lb. 

1-208.  Le»$ee  /rom.— Petitory  action  was 
brought  hy  a  proprietor  under  a  deed  of  sale 
from  a  patentee  ftom  the  Grown  again&t  the 
holder   of    the     immoveable    who    was    the 

•transferee  of  one  who  held  under  a  lease  fh>m 
the  Grown  for  twenty -one  years— JTcW,  that  the 

defendant  was  entitled  to  hold  until  the  expiry 
of  the  lease,  and  that  the  plaintiff  was  only 
^ntitled  to  the  rents,  issues  and  profits  from  the 

'^*)*i^^-.'™*^^  expiration.  Lawrence  &  Stuart, 
<  L.  G.  B.  294,  Q.  B.  1866. 

1209,  To  property  Eseheat^-F  died  in  the 

Province  of  Quebec  without  heirs  and  without 

»wiH.    Under  637  of  the  Civil  Code  bis  estate 

•devolved  to  the  Grown.    Shortly  after  his  death 

^  curator  to  the  vacant  estate  was  appointed, 

^ho  took    possession  of    the    property.    The 

attorney-general  of  the  Province  then  instituted 

2P^wb  to  lasoter  the  property  from  the  curator. 

^hS'iiisriwy^ttei^l  «f  Ac  Dominion,  acting  on 


behklf  of  thelGhMrD,  petitiooad  to  be  allowed  to 
intervene  and  claim  flie  eiilate.  After  conteMa- 
tlott  the  claim  Was  AB^wed  by  the  8opeflor 
Court,  and  the  esse  being  appealed-^-Astl,  re- 
versing thejtidg^ent  of'  the  court  bekyw  (I 
Q.  L.  B.  177>  that  an  escheat  wa.<9  ooe  of  the 
sonrofli  of  revenue,  which,  as  a  minor  prerogs- 
tiva  df  the  Crown,  was  yielded  dip  to  the  re- 
apsoUve  proviaoss  now  cooMerated  into  the 
Dommion  of  Canada,  prior  to  the  union  of  the 
profinces  of  Canada,  Nova  Scotia,  and  New 
Brunswick.  The  Attormif-Oeneral  of  the  Fto- 
vinee  of  Quebee  St  the  Att&meyOemerdd  of  ihe 
iMmMoh  of  Canada,  2  Q.L.B  236,  Q.8. 1876. 

1210.  And  hdd,  also,  that  each  escheat,  prior 
to  the  union,  formed  part  of  the  revenue  of  (he 
respective  provinces  in  which  ^ey  aniae,  and 
that  all  territorial  crown  rights  and  pecmt- 
tives  posssssed  by  the  late  provinces  of  Gaasds, 
Nova  Scotia  and  New  Btnnswiek,  befaro  the 
union  thersof  into  the  Dominion  of  Canada, 
have  been  by  the  British  North  America  act 
given  to  the  provinces  of  Ontario,  <Hebsc 
Nova  Scotia  and  New  Bmnswtek.    lb. 

1211.  To  roeover  intertgt.-^The  CroWn  can 
rooover  interest  where  a  private  individasl 
would  be  entitled  to  it,  as  in  an  actioa  for 
money  paid  ouder  a  written  contract,  on  ac- 
count of^  a  third  person,  in  which  it  may  be 
recovered  fh>m  the  date  of  ssrvioe  of  process. 
The  Attorney  General  &  Black,  S.  B.  324,  K.B. 
1828. 


CKOITN  LANDS. 

I.  HrpoVRaootf,  1212-1213. 

II.  LiTTBas  Patbht  of,  121  i. 

III.  PowiBB  or  CoioiiasioNBBs  OP,  121S-1217. 
I\r.  BioBTSor  GaAjrTBca,  1218. 

I.   HrPOTBBOOK.   ' 

1212.  Where  a  squatter  granted  a  hvpothee 
upon  property  belonging  to  Uie  Grown,  oMrhich 
he  was  in  possession  without  a  patent,  and  the 
land  was  about  to  be  sold  under  a  writ  of  execu- 
tion de  terris — Held,  confirming  the  jud«neni 
of  the  court  below,  that  hypothecs  grantedupoo 
such  lots  by  persons  who  are  in  poaseaaion  of 
and  who  have  improved  the  aame.  So  not  attach, 
and,  consequently,  confer  no  rights  opon  the 
mortgagees.  Pacaud  v.  FelleHer.  16  U  C.  B. 
305,  Q.B.  1864. 

1213.  Where  a  person  had  occupied,  without 
grant,  land  belonging  to  the  Crowuy  and  had 
made  improvements  thereon,  and  afterwards 
transferred  it  by  donation,  subject  to  a  life  rent 
for  the  payment  of  which  the  donor  took  s 
hypothec  upon  the  prc^MTty,  and  tile  dooee  in 
turn,  after  receiving  a  letter  of  fyiirnpatfam  tram 
the  Government,  sold  the  propertr  In  m  ttiiid 
party,  who  in  his  own  name  obtsJaai  Istters 
patent  of  the  land  ftom  the  Crssni»SMad  the 
plaintiff  brought  action  in  declaMhmwf  his 
hypothec— £3<e,  that  his  actssa  -wa  ei^n 
brought,   and  he  had.  jadgmast  Mi 


OBOWN  IjANDS.  CDRATOHSHIP. 

OBOWN  lAlfD  AGBNT. 


I.  CiBTirioATB  or 

1319.  Where  the  sppelUnt  filed  m  oppcMiliDn 
to  ft  MJeure  of  part  of  then*!  propertf  Htiad, 
and  in  support  thereof  Aled  a  certificate  (Mm 
the  crown  land  agent,  Bhowiog  payment  sf^an 
in»taliuent  on  the  price  oF  the  land — 3M,  con- 
firming  Judgment  of  court  below,  that  on  auch 
certificate  the  opponant  could  ottiy  maiataiD  mo 
action  againxt  treapaswre,  but  not  ao  oppcMition, 
as  tio  sufficient  title  wa«  oonferrea  bf  Mcli 
certificate.  Roti  &  BtrlAtict  el  al.,  6  L.  Q.  R. 
UO,Q.£.  iaS4i  Anotetont.  131Tt^)V.^ 

IL  PowiK  or. 

1220.  When  the  plaiatiff  fud  <Mt  •  ^Mt 
of  tuandamue  against  a  orown  land  •cent  to 
compel  hint  to  gnwC  bin  owtain  mratSli  lo 
cut  wood,  in  accordanoe  with  C.8.  C.  M^lS, 
and  the  defendant  pleaded  that  be  vM  tnlj 
the  agent  of  the  crown  Und  oommiaahtMr, 
and  tbat  without  hie  authorlu  be  oould  tnt 
act,  and  that  the  niandamuo,  if  graalad,  oould 
not  therefore  be  executed,  leeiag  that  he  oould 
ool  be  compelled  bj  law  to  do  that  whioh  he 
had  no  authoritr  to  do,  the  pleaa  of  dehndMit 
were  held  good,  and  the  mandamnB  iral  di»' 
mimed,  ffouin  v.  Dubord,  3  R.  L.  4»,  8.  0. 
1STO;1022C.  C.P. ;  A  note  to  an.  HIT  n^ffv. 


CULLERS. 
I.  RaHiTHtRATiOH  or.  Ma  TIMBER. 


CUBATOE_Sm  CUBATOESHIP. 
CURATORSHIP— &«  TUTOBSHIP. 

I.  CUSATOH. 

Action  agaitut,  1221-1223. 
.ic(iont«,  1224-1227. 
Idabitityof,  1228-1236. 
Power  of,  123B-I240. 
Anioraio/,  1241,1242. 

II.  Or  Ihterdioticd  Pbrsohb,  1243. 

III.  Ur  HiNOBfl,1244. 

IV.  POWKB  OF  WiBO,  I24fi. 
r.  To  ABaBKTEB,  1246- 

I.  COBATOB. 

1221.  Aelion  againtt—tlo  action  can  be 
brought  liy  a  trannteree  of  a  claim  belon^g  to 
a  vHcvt  entate,  against  euch  estate,  inaamntih 
as  the  curator  cannot  sue  himself,  or  he  sued 
by  hie  transferee.  Teiner  v.  Tatier,  2  L.  C.  B. 
63-  8.  C.  ISM. 

1222.  And  where  acliOQ  waa  brought  a^nat 
the  curator  to  the  estate  of  an  absentM,  ««- 
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debte  dae  bv  the  abseDtee,  the  action  was  dis- 
miesedoD  aemurrer.  Whitney  v.  Brewsiery3 
L.  C.  B.  431,  S.  C.  1852. 

1223.  Where,  after  judgmect  had  been  ob* 
tained  against  the  defendant  in  his  capacity  of 
curator  to  a  vacant  estate,  action  was  brought 
against  him  personally  to  compel  him  to  render 
an  account — Held,  reversing  the  judgment  of 
the  court  below,  that  such  action  would  Iie,uot- 
withstandinff  that,  in  his  Quality  of  curator,  he 
was  not  made  a  party  to  tne  cause.  Valleau  & 
Oliver,  2  L.  C.  R.  462,  Q.  B.  1852. 

1224.  Action  by, — In  an  action  brought  by  a 
curator  to  the  vacant  estate  of  a  party  deceased 
— Held,thAt  the  filing  of  the  death  of  curatorship 
was  sufficient  evidence  of  the  death  of  the  party, 
more  particularly  as  the  defendant  had  not  ex- 
pressly denied  the  quality  aAsuroed  by  the 
plaintift,  nor  the  fact  that  he,  the  defendant,  was 
a  debtor  of  the  party  deceased.  Pemberion  et 
oL  V.  Demers,  1  L.  C.  R.  308,  S.  C.  1851. 

1225.  Action  to  account  was  brought  by 
the  J)laintifr  as  curator  to  a  vacant  succession 
a^amst  the  defendant,  as  being  in  possession  of 
the  estate-  The  defendant  pleaded  that  the 
deceased  died  in  one  of  the  United  States,  and 
that  her  estate  devolved  upon  her  heirs,  there 
being  no  vacant  succession  in  this  country,  and 
that  the  plaintiff  was  appointed  curator  without 
notice,  on  petition  of  a  party  not  a  relative  or 
creditor  or  the  deceased,  or  interested  m  her 
estate,  and  on  the  advice  of  parties  not  related, 
nor  creditors,  nor  interested  in  the  estate,  and 
without  any  necessity  being  shown  for  such  ap- 
pointment— Beldf  that  the  defendant  had  no 
right  or  interest  to  contest  the  quality  of  the 
curator  on  such  grounds,  and  that  the  plea 
must  therefore  be  dismissed.  Sexton  v.  Boston, 
6  L.  C.  B.  189>  S.  C.  1856. 

1226.  Action  was  brought  by  the  curator  to  a 
vacant  estate  to  recover  a  specific  sum  of  money 
fyom  one  of  the  executors — Held,  that,  inas- 
much as  the  testator  by  his  will  instituted  uni- 
versal and  special  legatees,  to  whom  the  defend- 
ant was  accountable  as  the  representative  of 
one  of  the  executors  of  the  said  will,  and  in- 
asmuch as  there  was  no  proof  of  record  of  the 
lapsing  of  these  legacies,  or  that  the  succession 
of  the  said  testator  was  vacant,  that  the  nomina- 
tion and  appointment  of  the  curator  must  be 
regarded  as  a  nullitv.  McPhee  &  Woodbridge, 
IIL.C.J.  100,8.  C.  1865. 

1227.  Action  was  brought  by  the  curator  to 
the  vacant  estate  and  succession  of  one  £  B,  for 
the  benefit  of  the  widow  and  children  by  a  former 
marriage  to  recover  $50,000,  for  loss  and 
dama^  sustained  by  reason  of  the  drowning  of 
the  said  £  B  at  the  Cham  plain  market  wharf  in 
the  city  of  Quebec,  by  the  alleged  fault  and 
neglect  of  the  defendant,  in  not  placing  a  light, 
fence  or  watchman  on  a  certain  slip  undergo- 
ing repair  there.  Demurrer  filed  on  the  ground 
that  the  plaintiff  in  his  said  quality  was  not 
competent  to  bring  such  an  action — Held,  dis- 
mifltoing  the  demurrer*  that  the  action  would  lie 
in  the  name  of  the  curator,  though  by  the 
statute  the  action  is  to  be  brought  for  the  bene- 
fit of  the  wife,  husband,  parents  and  children 
of  the  deceased,  and  anv  damages  recovered  are 
to  be  divided  among  them.  Smyth  t$  ouaL  & 
Th^  C&rporation  of  the  City  of  Quebec,  17 
L.  C.  B.  347,  S.  C.  1867. 


1228.  Liability  of —A  curator  to  the  estate 
of  an  absentee,  who  contests  and  defends  ao 
action,  is  personally  liable  for  the  costs  of  an 
action.  IvhUney  v.  Brewster,  4  L.  C.  J.  298, 
8.  G.  1855. 

1229.  A  plain  tiff  who  has  obtained  judgment 
against  a  defendant  in  his  qualitv  of  curator  to 
a  substitution  will  not  be  allowed  to  take 
supplementary  conclusions,  by  petition  setting 
up  a  return  of  nulla  bona  es  quai,  and  praying^ 
for  judgment  against  a  defendant  personally. 
Warner  v.  Gerrard,  6  L.  C.  R.  485,  S.  C.  1856. 

1230.  Where  the  defendant,  a  curator  to  a 
vacant  estate,  bad,  in  obedience  to  a  judgiueot 
to  that  efiect,  rendered  an  account,  which  the 
plaintiff  ^ve  notice  of  his  intention  to  contest^ 
and  obtained  a  judgment  ordering  the  defend- 
ant to  pay  the  money  admitted  to  be  due,  aodi 
the  defendant  failed  to  comply  with  the  order— 
Held,  on  application  for  contrainte  par  corpi 
under  the  ardonnance  of  1667,  that  tne  ordon 
nance  does  not  give  that  remedy  as  a  means  of 
enforcing  an  executory  iudgment,  but  merely 
as  a  final  rule,  and  the  plaintiff  had  at  preseot 
but  h  droit  ezicutoire.  Wood  v,  McLennaayS 
L.  C.  J.  263,  8.  C.  1861 ;  783  C.  C.  P. 

1231.  A  curator,  bringing  an  action  on  behalf 
of  an  absentee,  is  not  liable  to  security  for  costs. 
Parent  esqual  St,  Jacques,  2  R.  L.  91,  C.  C 
1867. 

12.32.  But  where  the  action  is  dismissed  as 
unfounded  in  law  the  curator  will  be  held  per- 
sonally for  the  costs.  St.  Jacques  A  Parentj  2. 
R.  L.  93,  C.  C.  1868;  &  art.  1228  supra. 

1233.  Where  the  wife  was  appointed  curathx 
to  her  husband,  interdicted  for  drunkenness — 
Held,  that  her  husband  need  not  be  put  <i» 
cause,  and  that  she  need  not  be  specially 
authorized  for  that  purpose.  Lemieux  v.  Fcr- 
gade,  2  R.  L.  626,  Q.  B.  1870  ;  .342  C.  C. 

1234.  A  writ  of  tiers  saisie  will  lie  against 
the  curator  to  an  interdicted  person  to  oompe*! 
him  to  pay  the  amount  which  he  owes  persoD- 
ally  to  the  interdict,  under  a  judgment  rendered 
afsain^t  the  interdict  and  the  curator  as  suctu 
Peloouin  v.  Lamothe,  3  B.  L.  58,  S.  C.  1871. 

12o5-  But  where  a  mother  had  been  ap 
pointed  tutrix  to  her  minor  children,  and  atter- 
wanls  renounced  the  community,  and  suit  wa'« 
brought  against  her  in  her  said  quality  by  the 
creditors  of  her  husband  fbr  an  amount  which 
they  claimed,  and  she  was  called  upon  per^ioo' 
ally,  by  means  of  a  writ  of  tiers  saisie,  to  declare 
what  money  she  had  belonging  to  said  minor 
children,  or  owed  in  her  personad  capacity— 
Held,  that  the  amount  of  indebtedness,  if  any, 
of  the  tiers  saisie,  in  her  quality  of  tutrix  to  her 
minor  children,  could  not  be  litigated  or  settled 
in  a  case  of  contestation  of  a  declaration  under 
a  saisie  arret,  but  must  be  settled  by  direct 
action.  Dorion  v.  Dumont  es  qual.  &  DumomC 
&  Dorion,  3  R.  L.  60,  Q.  B.  1870. 

1236.  Power  of. — A  person  in  hia  capacity  of 
curator  cannot  purchase  the  property  of  his 
ward  for  himself  individually  and  in  his  own 
right,  and  cannot  indirectly  with  the  ftssistance 
of  a  pre ^  nom,  do  an  act  which  he  eanoold^ 
directly  and  in  his  own  name.  McKmme  k 
Taylor,  9  L.  C.  J.  113,  Q.  B,  1865  i  290  O.  C. 

1237.  A  curator  to  an  absentee  «aiiMit  fatio^ 
a  petitory  action  on  behalf  of  the  ih— utet,  qt 

I  any  action  which  may  involve  totlHfc 
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<he  Jow  of  his  ri^bto  id  an  immoveable  pro- 
pertj,  the  only  actioas  which  he  can  brine  be- 
tog  those  relating  to  the  adminietration  of  the 
propertj  of  theabeentee.  Parent  e»  quoL  ▼.  St. 
Jaewes,  2  R.  L.  91,  S.  G.  1867 ;  91  C.  C. 

1238.  The  cnrator  to  a  person  interdicted  for 
lanicy  or  insanity  cannot  remove  him  fh>m 
bis  domicile  to  an  hospital  or  asylum,  without 
the  aathoritjT  of  the  court,  acting  on  the  advice 
of  his  relations  or  friends.  (Sihitt  exp,,  18 
L  a  J.  270,  Q.  B,  1874, 

1239.  An  authorization  to  the  curator  to  a 
lobfititution,  to  sell  real  propertv  effected  by 
the  sabstitntion,  unaccompanied  By  a  similar 
lathorization  to  a  tutor  ad  hoc  to  such  of  the 
iub^tituies  as  are  living,  but  incapable  of  acting, 
« iasufficient  Bemnt  etaL  y,  Benoit  et  aL,  18 
L  0.  J.  286,  S.  C.  1874 ;  946  C.  C.  A  Q.  38  Vic 
M  13. 

1240.  A  curator  to  a  vacant  estate  has  prima 
^ade  the  right  to  discharge  mortgages.  Orat 
rf  al  A  DuSfte,  2  Q,  L.  B.  234,  Q.  B.  1876. 

1241.  Removal  of. — The  cnrator  to  an  inter- 
acted person  may  be  removed  by  his  consent, 
iod  the  consent  of  his  parentBt  or  upon  petition 
:>T  the  next  of  kin  on  sufficient  cause  shown, 
vqA  on  atU  de  parents  without  his  consent. 
:^^  V.  Pageot,  2  Rev.  de  lAft.  438,  E.  B.  1812. 

12-12.  The  curatorship  will  not  be  set  aside 
it  the  instance  of  the  brother-in-law  of  the 
Qterdicted  party,  who  shows  no  interest  in  the 
natter,  or  that  any  fhtud  was  practised  at  the 
ime  of  the  appointment  of  the  curator. 
Carols  V.  BiUOeau,  16  L.  G.  R.  169,  8.  G. 

:^2. 

n.  Of  Istbedioted  Fsbsoks. 

1243.  The  fkther  of  an  interdicted  person 
»oghk  of  right  to  be  appointed  his  curator  in 
he  absence  of  any  mrt  olgeotion  to  such 
ippotatmetit,  even  when  the  minority  of  the 
amily  council  think  otherwise,  and  insolvency 
B  DoC  of  itself  a  legal  objection  to  such  appoint- 
nent.  Dufanx  k  SMUard,  20  L.  G.  J.  288, 
I  B.  1876. 

m.  Of  Mnroaa. 

1244.  A.  curator,  and  not  a  tutor,  must  be 
ppointed  to  a  minor  emancipated  by  marriage. 
ium  etalw.  Fontaine,  4  B.  L.  163, 8. 0. 1872 : 
17C.C. 

IV.  Povia  OF  Wamd. 

1245.  A  party  to  whom  a  curator  has  been 
appointed  cannot  bind  himself  alone  in  a 
ontract,  while  the  curatorship  still  subsists. 
^merick  v.  FaiermmeidL,  7  L.  0.  R.  239,  8.  0. 

857. 

V.  ToAjsnTSB. 

1246.  The  court  refused  to  name  a  curator  to 
n  abeeot  person  to  effect,  as  it  was  alleged,  due 
ervice  of  a  writ  of  aummoos  in  an  action  to 
e  institated  against  the  absentee,  as  it  appeared 
tkal  a  curator  to  th«  property  of  the  absentee 
ad  alreadr  been  appoiBled.    Bowen  v.  MoUon, 

B«T.  de  Ug.  307,  zTB.  1820. 
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CUEEENCY. 
I.  Ambrioav,  vot  Legal  Tkvdbb,  1247. 

n.  LbOAL  USB  OF,  1248. 

I.  Amebioak,  NOT  Lboal  Tevdbb. 

1247.  No  silver  coin  of  the  United  8tates  is 
legal  tender  in  Ganada.  Fawcette  v.  Scott,  5 
L.  G.  B.  337,  8.  C.  1855. 

II.  LSOAL  USE  OF. 

1248.  In  an  affidavit  for  capias— jTelci,  that  the 
amount  due  might  be  stated  in  sterling  money, 
as  the  value  of  the  pound  sterling  was  defined 
by  the  Ganada  Currency  Act  The  Bank  of 
Montreal  v.  Brown,  17  L.  G.  R.  144, 8.  G.  1867. 
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1249.  In  an  action  by  a  parish  beadle  for 
three  quarts  of  wheat,  or  three  quarters  of  a 
dollar,  which  he  had  been  accustomed  to 
receive  from  each  member  of  the  parish  annually, 
in  accordance  with  a  resolution  passed  at  a  meet- 
ing of  the  parishioners  many  years  previous 
-'^eldf  reversing  the  judgment  of  the  court 
below,  that  such  a  custom,  legally  followed 
from  time  immemorial,  must  be  repuded  as 
having  the  force  of  law,  and  so  obligatory  on 
the  parties  subject  to  it  Martin  v.  Bruneue,  I 
R.  Lr616,  Q.  B. 


CUSTOMS  DUBS. 

I.  AoTiov  OF  Ikpobtbb,  1250, 1251. 

II.  Advalobbm,  1252. 

III.  Affraisbment  of,  1253. 

IV.  Award  of  Abbitbatobs,  1254. 

V.  GOLLEOTOB  OF. 

Action  Against,  1255. 
Money  paid  to,  1256. 

VI.  Duty  obi  Gibt,  1257. 

VII.  FOBFEITUBE  OF  G00D8, 1258-1260. 

VIII.  Fbaudulevt  evtbt,  1261-1263. 

IX.  Proof  of  ixpobtatiov,  1264. 

X.  RbOOVEBT  of  OVEROHARaE,  1265. 

XI.  Btakdard  or,  1266. 
I.  Aonov  or  Ikfoeter. 

1250.  An  aotion  en  ripitition  will  not  lie  to 
reoover  moneys  paid  as  custom  dues  under  the 
appraisement  of  the  ooUector  of  oustomsL 
BoonM  V.  Lemis,  14  L.  G.  8. 165, 8.  0.  R.  1870. 

1251.  Iiroasesof  theriolatioaoftheeiistoaia 
.  laws  by  the  officers  of  the  port,  that  ISp  by  Ofoi^ 
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chArgr,  etc.y  the  recounte.of  tbe  importer  ii  not 
by  an  action  against  the  collector  or  his  eubeti- 
tutet  w)^o  are  not  officers  of  the  Crown,  but  br 
petition  of  rkbl.    Myers  v.  LewiSy  2  R.  C.  232, 


Q.  B^  187? ;  C.  31  Yjc.  cap.  6,  sec.  46,  k  C  40 
Vie*  eapu  10,  see.  46. 

n.  Ad  TALOBEIC. 

1262.  The  plain  tifls  brought  action  again8t 
the  caBtom  booee  officer  e»  auah  for  an  amounl 
alleged  to  be  over  chargea  on  a  quantity  of 
brandy  imported  by  them  from  France,  the 
amount  alleged  as  overcharge  being  the  amount 
charged  on  the  increase  in  price  or  value  of 
the  goods  between  the  time  of  purchase  and 
expectation — Stld,  confirming  the  judgment 
of  the  court  below,  that  duty  could  be  charged 
on  the  ffoods,  either  on  their  value  at  the  time 
of  purchase,  or  upon  their  value  at  the  time  of 
exportation.  Moffaii  et  ah  k  BouihUlitr  e» 
^,6.L.  C.  R.  236  k  306,  O.  B.  1866;  C  31 
Vic*  cap.  6,  sec.  30.^^  C.  40  Vic.  cap*  10,  sees. 

m.  ApPiuieBicBirT  ov. 

1263.  Under  C.  S.  C.  eap.  1 7,  sec.  33,  the  only 
recourse  against  the  first  appraisement  of  the 
collector  was  an  appraisement  %  two  merchants 
as  therein  prescribed,  and  where  an  importer 
preferred  to  pay  the  duties  exacted  by  the  colieo- 
tor — Htldy  that  he  had  no  action  to  recover 
them  back.  Boomey  v.  Lewis  esquah,  14  it-  C.  J. 
166,  &  G-  B.  1870 ;  C.  31  Vic.  cap.  6,  sec.  46,  k 
G.  40  Vic  cap.  10,  sec.  46. 

IV.  AviJtD  OF  Abbiteatobs. 

1264»  Action  was  brousht  against  the  defei^ 
daat»  in.  his  capacity  of  collector  of  customs,  to 
recover  ibnr  boxes  of  hardware  detained  by  him 
for  additional  duty.  The  question  that  arose 
was  aH't^  whether  the  plaintiffs  were  entitled  to 
deduct  10  per  cent,  which  appeared  on  the  faoe 
of  the  invoice.  The  matter  was  submitted  to 
arbitrators  who  decided  that  the  actual  cost  and 
market  value  of  the  goods  wan  the  net  amount 
stated  in  the  invoice,  no  reference  being  made  to 
the  nature  of  the  discount.  The  plea  was  that 
this  ten  per  cent,  waa  a  cash  discount,  and  not 
to  be  tsJLsn  o£r,  and  thai  therefore  the  airaRi 
was  illegal,  and  not  such  as  the  law  reouiied — 
Eeld,  dismissing  the  action  with  costs,  j^arling 
et  ah  V.  Lewis,  3  C.  L.  J.  36,  1870. 

V.  GOLLECTOB. 

1266.  AeHon  A(iain$t.^An  action  of  trespass 
on  the  case,  for  mialieaaance  can  be  maintained 
against  a  collsator  of  customs  for  exacting  a 
lareer  sum  f«r  diUiea  than  the  law  authorizes, 
unless  some  reasonable  ground  of  excuse  for 
his  conduct  is  shewn, or  such  facts  belaid  before 
the  court  as  will  exduda  every  imputation  of 
malice  or  wilful  intent  Perceval  v.  Paierson 
et  aU  8.  R.  270,  K.  B.  1828. 

1260>.  M»ney  paid  to.— Where  money  had 
beeik  piodto  a.oofiectorof  customs,  as  duty  upon 
goodd-  to.  be. imported!  upon  condition  that  a  oer- 
taip»(  portioik  of  thi^.moiMtg^  should  be  remitted  in 
thti«MM<9^  tlieLgqodB  SAriviog  before  a  x^  d 


duty  tooik  placoi  iB  virlos  of:aB:aotihea  afaoot 
to  come  into  tQTW^BMt  tW  «itfa  payment 
was  not  in  the  naturt.of  ai. deposit  in  the  hands, 
of  a  private  individual,  bat  ac  money  paid  to 
him  in  his  capacity  a^  collector  of  customs^ 
SUmheM  et  al  A  BwthilHer,  ^  L,  G.  J.  30$> 
a  B.  18(S4. 

VI,  DUTT  OK  OlBv 

1267.  An  action  by  the  Mpellant  lor  an  over- 
charge of  customs  dues— Jim,  maintaming  the 
judgment  of  the  court  below,  that  pure  grain 
spirits  imported  fh>m  Holland  into  this  couDtir,. 
with  the  Decenary  ingredients  for  the  maDofsc- 
ture  of  Holland  gin,  are  subject  to  the  same  doty 
as  ^n,  and  the  importation  of  the  same  as 
whiskev  or  grain  spirits  is,  in  such  case,  a  fnud 
upon  the  revenue.  Torrance  k  BoutkiUierf  7 
L.  G.  R.  106,  Q.  B.  1867. 

VII.  FOBFEITUBX  OP  GOOOB. 

1268.  On  information  filed  for  the  condem- 
nation of  a  parcel  of  jewellery,  seized  as  im- 
ported into  the  province  in  contiavention  of  the 
customs  laws  and  regulations — JETe^  that  forfei- 
ture for  non-entry,  or  reporting  goods,  wonld  be 
incurred  even  where  such  gooils  had  not  been 
landed.  Legget  qui  tarn,  k  GarretU  3  Rev.  de 
Ug,  262,  Q.  B. ;  C.  31  Vic.  cap.  6,  sec.  13,  k  C. 
40  vie.  cap.  10,  sec.  16. 

1269.  Wbeie  information  was  filed  that  a  box 
containing  jewellery,  and  being  liable  to  dntj, 
was  imported  into  Montreal  Arom  the  Uoitra 
States  and  carried  past  the  custom  house,  with- 
out any  entry  thertol  having  been  msMie  at  the 
custom  house,  and  without  having  been  sub- 
mitted to  the  examination  of  the  proper  officers, 
and  without  paying  the  duties  imposed  upon  the 
same,  and  me  foirfeitnre  of  the  gooos  was 
demanded — Bdd,  that  the  burden  of  proof  wss 
upon  the  claimant  of  the  ^pode,  who  aenied  the 
allegations  of  the  information.  Darien  v.  Both- 
stein,  8  L.  G.  J.  136,  8.  G.  18M ;  G.  31  Vic.  cap. 
6,  sees.  9, 61 . 

1260.  And  that  in  such  case  the  Superior 
Gouri  has  jurisdiction  with  regard  to  the  forf^i* 
ture,  irrespective  of  the  value  of  thegoods.  lb. 
k  G:,S1  Vic  cap.  6,  sec.  9B|4c.,  40  ¥ic.  cap^  Ih 

sec.  100. 

Vni.  FbAUDULENT  EVTBT. 

1261.  FlaintifiT  claimed  danage*  ft^om  the  col- 
lector of  customs  for  goods  sold  by  the  latter,  as 
havinc  been  ftMfeitoi  to  the  CrawA,  and  the 
defrndan  t  pleaded  ikkMt  Ihegoods  ImmI  faeea  ftaod- 
olently  entered  at  a»  under  valuatioDt  mad  were 
therefore  forfeited,  and .  thai  it  waa  the  duty  of 
the  collector  toCsell  after  notice,  as  he  had  done, 
and  that  therefore  he  could  not  be  held  liable 
—Held,  that  an  entry  of  goodf  at  the  custom 
house  by  invoice,  in  which  the  goods  are  under- 
valued, is  presumably  a  fraadulent  entry. 
Unnan  et  al.k  BouthUlier,  7  L.  G.  J.  169,  Q.B. 
1863 ;  Q.  S.  G.  sees.  40  A.49,  k  G.  31  Tic  cap. 
6,  sec.  49,  k  G.  40  Vic-  cap.  10^  aec.  60. 

1262.  And  where  the  owners  benefit  by  such 
fraud  ulent  eotrv,  as  by  t^Jqng  poBfitaaiQn  <rf  part 
of  the  goods,  they  cannot  plead  wfttttqf  k^ov^ 
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ledger  or  want  of  anthoritT  b  the  person  makins 
thewtiy.    lb.,  A  1727  a  a 

1263.  And  goods  so  frandalexitly  entered  are 
110  oomnJetelv  forfeited  that  the  owners  an  de- 
owred  from  dispating  the  legality  of  the  seiznre 
Md  sale  of  goods.    lb. 

IX.  PaooF  OF  Imfoxtation, 

1264.  On  the  seizure  by  the  customs  authori- 
uefiof  aquantity  oQewelleryi  containing  indecent 
jHCtures,  Ac.,  seized  in  the  store  of  the  claimant, 
WW  demand  in  confiscation  was  made— ^e^d, 
that  it  was  unnecessary  to  prove  the  importation, 
M  It  would  be  presumed,  unless  Uie  contrary 
were  proved.  Begina  A  Saunders,  U  L.  G.  K. 
361,  S.  a  1864. 

X-  RfiOOTEBT  OF  0V£RCBAB0E. 

1265.  An  action  will  lie  to  recover  an.  over- 
Cham  by  customs  officials,  and  such  action  may 
be  brought  in  the  name  of  the  owner  of  the 
^•eel,  although  paid  by  the  master.  Price  & 
PeretvaU  8.  R.  im.K.  B.  IS25, 

XI,  Stav^aed  of«  . 

1266.  Where  the  defendant  and  collector  of 
costoms  at  the  port  of  llontreal  was  sued  for 
{bcrevendicatiouofacask  of  linseed  oil,detained 
by  him  for  duty,  and  the  plea  was  that  the  in- 
voice was  not  made  in .  the  currency  of  the 
tnited  States,  where  the  goods  were  puvoha^ed. 
but  on  a  gold  value,  and  Uie  plaiutiia£  had  only 
Pjw^anty  based  on  such  value,  inst^d  of  duty 
bseed  on  value  of  Amerioan  cunrenoy,  as  they 
ehould  have  done,  the  court  held  that  the  pro- 
««w»ns  of  the  collector  were  entirely  unfounoed, 
aad  ordered  him  to  deliver  the  barrel  of  oil  so 
iletwn^  for  excess  of  ddty,  with  costs.  AttoaUr 

r^i'J^  ^«^**^^^.  7  L.  C.  J,  286,  C.  0. 1863 ; 
C31  Vic.  capu  6,  seca.  30  &  31. 


CUTTING  TRBIB. 
CUSTOMS  HOUSE. 
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Ehtrt  of  Goods  at,  see  SALE  Dilivbrt. 
Rboulationb  of,  see  PLEADING. 


CUSTOMS  OFPICBES. 

I.  Liability  op,  1267. 
n.  Voting  6f,  at  Elsotioks,  1268. 

1267.  Where  the  custom  officer  seized  a  quan* 
tity  of  jewellery  in  the  store  of  the  plaintiff  aa* 
containing  indecent  pictures,  and  as  having  been 
imnorted  contrary  to  the  customs  regulations,. 
and  it  was  pfoved  that  only  a  part  of  the  things 
seized   contained   such  indecent  designs  and 
pictures— AZd,  that  .the  officer  seizing  was  n€ir 
liable  in  datmages  where  he  had  acted  on  infor- 
mation duly  obtained.    Saunders  v.  Barry,  \^ 
L.  C.  R.  370,  S.  C.  1864. 

II.  Voting  of,  at  Elections. 

1268.  Held,  on  demurrer,  that  secUon  84  of 
the  British  North  American  Act,  which  refer^^ 
to  the  election  laws  of  the  former  Province  of 
Canada,  not  having  made  mention  of  thepsn«L- 
ties  imposed  by  C.  8.  G.  cap.  6,  asainst  pubbo^ 
officers  voting  at  parliamentary  elections,  thftt. 
these  penalties  no  longer  existed,  according  U>: 
the  maxim  expressio  uMus  exdusio  ei  aiienrnk^ 
and  that  in  any  case  these  penalties  would  no( 
9i>lWt  to  officers  of  customs  votinc  at  provinciiU' 
elections,  a^  thev  were  appointed l>y  the  fedef^ 
government  excmsively.  Laeroixy,  DeHsie,  2- 
8.  C.  283,  3.  C.  1872. 


CUTTING  TRBPBa 
Action   fob,  see  ACTION  Pbtitort,  «vfk 

TAX,  &c. 


D. 

SUMMARY  OF  TITLES. 

Aat.  Pagk  Art.  Pagi 

fDAM 369   DIPLOMATIC  AGENT 309  418 

';^AMAGE 1-11    369   DISAVOWAL 31(M13  419 

DAMAGES 12-169    371   DISCHARGE 4l« 

DAMS 394  DISCONTINUANCE 419 

DATE 394  DISCUSSION 419 

DATIO  IN  SOLUTUM 395  DISHONESTY 419 

iDEATH 170-178    395  DISOBEDIENCE 419 

DEBATS  DB  COMPTE 396   DISSENTIENTS 314-416  419 

iDEBENTUBES 396   DISTILLERY 420 

DEBT 179-182    396   DISTRIBUTION 317-361  420 

DEBTS 183-184    397  DISTRICT  MAGISTRATE ... .  362-363  426 

DECISORY    OATH 397  DISTURBANCE ^ 

DECLARATION 397  DITCHES 426 

DECK  LOADS 185      397  DIVIDEND  SHEET 426 

DECREES 186      397   DIVINE  SERVICE 426 

DEEDS 187-254    398  DIVORCE 364  426 

DEFAULT 409  DOCUMENTS 42T 

deficit 409  dogs *2t 

deguerpissement 409  dol 42t 

delaissement 409  domaine  utile 427 

.delay 256-256  409  domicile 366-380  427 

del  credere  commission  409  donation 381-461  429 

delirium  tremens 409  dower 462-.500  443 

d£liv£:ranced£legs....  409  dowry 601-502  449 

delivery 267-279  409  drafts 450 

demurrage 280-285  413  drains 450 

DEMURRER 414  DROIT  CO  UTUMIER 450 

tDEPOSIT 286-293    414  DROIT  D'AINESSB 450 

DEPOSITIONS 294-305    416  DROIT  DE  BANALITfi 450 

DERNIER  £QUIPEUR.  ••••••  306-308    417  DROIT  DE  RETENTION 450 

DESERTION 418  DROWNING 450 

D£SISTEMENT 418  DRUNKENNESS 450 

DETAILS 418  DUB  DILIGENCE 450 

DEVIATION 418 
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DAM— &e  MILL-DAM. 


DAMAGE— &«  DAMAGES. 

1.  ClVStD  BT 

OaUle,  1,  2. 
ControeicTMj  3. 

n.  LUBIUTT  FOB,  7,  8. 

III.  ScTBiuBnrB,  9. 
IV,ToWH4RTKa,10, 11. 

L  CirsEO  BT 

1.  Cattle.'— A.  defendant  against  whom  action 
is  broo^fat  on  account  of  damage  caused  by  his 
cittle,  in  order  to  avail  himselfof  article  443  of 
the  Municipal  Code  must  prove,  not  only  the  bad 
«tue  of  the  plaintifTs  enclosure,  but  prove  also 
that  it  was  fh>m  this  cause  the  damage  arose.* 
LacMse  v.  Dtlarme,  6  R.  L.  210,  Mag.  Gt.  1874. 

2.  And  where  such  animals  have  escaped 
by  mesne  of  an  opening  in  the  fence,  for  which 
Qobody  IS  responsiole,  the  plaintiff  and  defendant 
mtut  divide  the  damage  between  them.    lb. 

3.  Contractors. — Contractors  alone  are  respon- 
eible  for  damsge  caused  by  them  or  their  em* 
ployees  io  the  carrying  on  of  a  work  for  which 
thcj  hate  the  contract.  Thibcuieauv,  TheCitu 
Pauenger  RaUway  Company ^  4  B.  L.  654,  C.  C. 
1873 ;  1054  C.  C. 

4.  Fire.-'-Held,  reversing  the  jud^ent  of  the 
coon  below,  that  a  party  setting  hre  upon  his 
laod  at  an  improper  tjme  is  responsible  for  the 
k»8  thereby  of  a  threshing  roacnine  brought  on 
to  his  land  to  thresh  his  grain.  Hynea  &  Mac* 
farlant,\  10  L.  C  B.  602,  Q.  B.  1860. 

5-  And  in  a  case  where  the  defendi^nt  had  set 
fat  to  some  stumps  on  his  property,  and  a  wind 
sprang  np,  by  which  the  fii^  was  communicated 
to  the  pliunti£rs  property — Held^  that,  notwith- 
^tandiDB  that  the  sprcMing  of  the  fire  was 
cauBed  l}v  yorc«  mqjeure,  3ie  defendant  was 
resnottsibie.  Fordyce  v.  Ktams^  2  B.  L.  623, 
S.  C.  R.  1870 ;  1053  C.  C. 

6.  Mob. — HMi  reversing  judgment  of  court 
below,  that  a  municipal  corporation  such  as  the 
city  of  Montreal  is  liable  for  loss  and  dama^ 
caused  to  an  individual  in  the  burning  of  his 
(iroperty  by  a  mob.  Watson  &  The  Mayor n  etc*, 
*if  Montreal,  10  L.  C.  B.  426,  Q.  B.  1»60 ;  14  & 
lo  Vic  cap.  128,  sec.  58. 

n.  LUBILITY  FOB. 


7.  Action  was  brought  against  the  defendant 
aod  appellant  for  damages  caused  by  a  horse 
belonging  to  him  but  io  the  care  of  another — 
Held,  reversing  judgment  of  two  courts,  (see 

*No oBc  Is entitied  to  damages oaosed  upon  h!a  land 
br  rtny  animals  if  aaeh  damages  are  oeoanoned  by  the 
'■oMoee  or dsieet  of  his  boandary  fences.  443  M .  C— Ed. 

f  Bj  artkla  80  of  the  Mouidpal  Code  manicipalities 
^ve  the  power  of  patslng  by-laws  for  the  purpose  <f 
^etermlBtag  tlhs  periods  of  the  year  during  whieh  Are 
iBtift  not  be  avpUed  witiUo  the  Umitt  ot  the  municipality 
(ot  the  porpeee  of  olearlag  or  Improving  the  land.— £d, 


15  L.  C.  J.  59,  S.  C.  ft  3  B.  L.  448,  S.  C.R.^ 
that  where  the  owner  of  a  horse  lends  or  hires 
him  to  a  person  not  in  his  employ  or  connected 
with  him  in  any  way,  and,  owing  to  the  neglect 
or  incapacity  of  the  person  to  whom  he  is  en- 
trusted, the  animal  causesdamage,  the  owner  is 
not  responsible,  provided  it  be  proved  that  the 
damage  was  in  no  measure  due  to  the  vicious- 
nees  <^the  animal,  and  in  such  case  he  to  whom 
the  horse  is  entrusted  can  alone  be  held  reepon* 
sible.  Belweau  &  Martineau,  4B.  L.  691,  Q>  B. 
1872 ;  1055  C.  C. 

8.  The  owner  of  bees  is  responsible  for  damage 
caused  by  them  when  proper  care  is  not  taken 
to  prevent  such  damage.  Tellier  v.  Pelland,  5 
B.L.61,  Mag.  Ct.  1873. 

ni.  Submarine. 

9.  Where  part  of  a  telegraph  cable  which 
passed  under  the  Biver  St.  Lawrence  was  broken 
oy  the  gross  carelessness  of  those  in  charge  of  a 
sailing  ship,  it  was  proved  that  the  line  was  no 
impediment  whatever  to  the  navigation  of  the 
TiveV'^Heldj  that  the  owners  of  the  ship  were 
liable  for  the  damage.  The  Czar  in  re  &  The 
Montreal  Telegraph  Company,  19  L.  C  J.  197, 
V.  A.  C.  1875  J  C:3l  Vic.  cap  58,  sec.  7.» 

IV.  To  Wharves. 

10.  Action  was  brought  against  the  master  of 
the  North  American,  one  of  the  Ocean  steamers , 
to  recover  the  amount  of  damage  occasioned  by 
the  steamer  having  struck  against  the  island 
wharf  in  the  harbor  of  Montreal,  the  plaintifis 
themselves  having  expended  the  amount  sought 
to  be  recovered  in  repairing  the  wharf.  Defend- 
ants pleaded,  among  others  thinss,  that  they  had 
at  the  time  of  the  accident  a  oranch  pilot  on 
board,  who  alone  was  in  law  responsible — Held, 
that,  under  the  maritime  law  m  general,  the 
master,  as  the  agent  of  the  owners,  was  liable, 
and  that,  under  18  Vic.  cap.  143,  sec  20,  he  was 
expressly  declared  to  be  liable  for  injury  done  to 
wharves  in  his  char^.f  The  Harbor  'Commis- 
sioners of  Montreal  6i  Grangct  1^  L.  C.  B.  259, 
Q.  B.  1860. 

11.  And  heldy  also,  that  in  such  action  the 
pilot  was  not  a  competent  witness  for  the  de- 
fendant,   lb. 


•  By  the  statute  cited  it  is  provided  that,  "  in  case  any 
damage  to  person  or  property  arises  from  the  non-obker- 
▼ance  bv  auy  tssmI  or  raft  of  any  of  the  rules  prescribed 
by  the  Act,  such  damage  will  be  deemed  to  have  been 
occasioued  by  the  wilful  default  of  the  person  in  charge 
of  such  raft,  or  of  the  deck  of  such  vessel  at  the  time,  un- 
less the  ooncrarv  be  proviMi,  or  it  be  shown  that  the  cir- 
cumstances of  the  case  rendered  a  departure  from  the 
said  rules  necessary,  and  the  oumer  of  the  vessel  or  raft 
in  all  civil  proceedings,  and  the  master  or  person  in 
charge,  as  aforesaid,  or  the  owner ^  If  it  appears  that 
he  was  in  fault.  In  all  proceedings,  civil  or  criminal, 
shall  be  subject  to  the  legal  consequences  of  such 
default.~ED. 

tOverruling  S.  C. ,  9  L.  C.  B.  8»  ft  Lampson  ft  Smith, 
8  L.  C.  R.  193,  S.  C,  ft  9  L.  C  R.  160,  Q.  B.  1808,  but  by 
G.  31  Vic  cap.  08,  sec.  14,  it  Is  provided  that  no  owner  or 
master  of  any  ship  shall  be  answerable  to  any  person 
whatever  for  any  lost  or  damage  occasioned  by  the  fault 
or  Ineapaolty  of  any  qoalUiea  pilot  acting  in  chaige  of 

I  such  ship  wi/Ain  annptact  where  the  employment  o/mek 

I  pilot  U  compulsory  c!y  toto.— £d. 

O 
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I.  ACTION  BY  GVEATOR  FOE,  12. 

II.  AGA12C)iT 

Jtrmy  Officer y  \X 

CorporaHon^  14-27. 

Ckiioms  tMctr, 28. 

Hxpreax  Company ,  29. 

Priest  or  Minuter^  see  For  UUffol  Marriage. 

Hallways,  'M^\^. 
in.  Aftbk  Penalty,  40. 
IT.  Appeal  TN  AOTiov  OF,  41,  42. 
V.  1  LAiM  FOR,  WILL  Support  A  Capias,  43-46. 
▼I.  Goksequektial,  see  For  Breach  of  Conr 
■tract, 

VII.  Costs  im  Aortow  of,  47-61 . 
Vm.  ExcBssiTE,  62, 63. 

IX.  ExEOUTION  of  JrDOMENT  FOR,  64. 

X.  EZ£MI*LARY,  66-67. 

XI.  For 

AceideniSt  66^60. 

Assaulit  61-43. 

Biie  of  a  Dog^  64-66. 

Breach  of  Contract,  67-76. 

Death  of  a  Relaiive,  76. 

False  Arrest,  77-83. 

Illegal  AUaehment,  84-89. 

Illegal  Marriage,  90-9.4. 

Injury  to  Property ^  94-96. 

Libel  and  Slander.  97-109- 

Malidons  Froseeutiont  110,  111. 

Obstructing  Rivers^  1 12-1 1 7. 

Opening  Private  Letters,  118. 

Personal  Injury,  11»-122. 

Protest  of  a  Bill  or  Note,  123. 
Violation  of  BHdge  Privilege,  124. 
XII.  In  Action  Kxpahte,  126. 

XITT.    r.VTKIIkSI  ON  Jn>OMKNT»*  FOR,  126- 

XIV.  .IfiiNT  Arrinx  K(»tt,  127. 

XV.  JiMishim  ION  In  Actions  op,  128,  129. 

XVI.  LlAKILITY  TO,  lS0-i:i6. 

Of  Bailee.  1H7S. 

Of  Carriers y  18. 

OfJurymeny  139- 

Of  Mayor,  UO 

of  Nencspnpers^  141. 

OfNeighboHng  I^^oprietorSt  142. 

Of  Road  Inspector,  143. 

W  School  Commissioners,  144. 

OfTelegraph  Company,  146. 

XVII.  MUASDRE  OFi  146-167. 

XVm.   Not    Cotered    by   Penalty   for 
Breach  of  Contract,  168. 

XIX.  Prescription   of  Action  for,   169- 
162. 

XX.  RiOHT  TO,  163-166. 

XXI.  Unliquidated,  167-169. 

I.  Action  by  Curator  for. 


«lif«niisaing  tk«  deniwreri  that  tbe  aclioii  would 
lie  ID  the  mOfie  Of  the  cumtor,  thoagh  hj  the 
ataiute  the  aotioo  wm  to  be  brottght  fof  the 
benefit  of  the  wife,  hutftalKf,  parenUi  orchildreo 
of  the  deoeaseti,  and  anv  damu^efi  recOYered 
are  to  be  divkted  a«i>oi>g  tfiem.  siMh  es  fteaL 
A  The  Corporation  of  the  City  oj  Qaebecy  IT 
L.  C.  R.  347,  S.  C.  1867. 


12.  Tbe  curator  to  the  racant  estate  of  a  person 
deoeased  brought  action  on  behalf  of  the  widow 
and  children  by  a  former  marriase,  to  recover 
$60,000  damaieee  for  loss  sastainea  by  reason  of 
the  drowning  of  deceased  at  the  Chamnlain  mar- 
ket wharf  in  the  city  of  Quebec,  by  the  alleged 
fattlt  and  neglect  of  the  defendant  by  not  placing 
a  light,  fence  or  watchman  at  a  certain  snip  un- 
dergoing repair  there.  Demurrer  was  filed  oo 
tbe  ground  thai  the  plaintifiTin  his  said  qualitt 
wasDot  competent  to  oring  such  an  aetlon-'Hi^ra, 


n.  AOainst. 

13.  Army  Officer* — An  action  of  damages  will 
not  lie  against  an  army  officer  for  acts  done  in  his 
<{uality  as  such,  unless  there  iseYideDtmiafittce. 
Barnes  y.  Mostfn,  4  R.  L.  642^  S.  C.  1871 

14.  Oorparahon, — A6tion  of  damages  was 
brougiht  by  plaintiff  against  the  city  of  Hoolfeal 
lor  injury  suffered  by  Sie  plaintiff  by  falling  into 
tbe  cellar  of  a  house  whieh  had  been  burned 
(towik  and  ttot  rebuilt,  the  lot  being  nnendoeed, 
oontrsfry  to  thtfe  by-law  Of  thecorporalioD  to  that 
e&ett^ffelfi,  that  thecbrj^ration  was  not  liable, 
the  cau^  of  dRiklsgta  b^ing  to6  remote.  B^Saa- 
gefefust.y.  the  CififS^aHo9i  of  the  OU^  «/ 
Montreal,  8  Ln  C.  &  2A,  S.  C. 

16.  Action  of  dSlfiagtt  waa  brou^t  by  the 
plaintiff  agaitist  the  eorporatioa  on  aoooubt 
of  injuries  svifl^red  in  consequerioe  of  being 
assaulted  and  bealeii,  etc.,  during  an  eleetioirnot 
in  the  city— J9iM  thiit  the  oorporatibn  was  not 
liable.  Dri^  v.  The  JTa^,  ic,  ofMdntfeal, 
1  Ut;.  R.  40Cf,  8;C.  1861. 

16.  But  in  another  case,  hidd,  that  the  cor- 
poration was  liable  fbr  dankages  oOcaaiooed  by 
a  mob  riotously  entlftrinr  into  the  house  of  the 
plaintiff  in  the  city  of  Montreal,  and  bfeidciii^ 
windows  and  t\irnitul^  etc.,  and  spiltftfr  li- 
quon*.  Garsen  e\  at*  r.  tl^MitlfOf,  Sc.,  ofmc^ 
treal,  9  L.  C.  R.  463,  S.  C.  1669. 

17 .  (n  another  case-action  was  bnnttfata|eaiiiSt 
the  city  for  diMiages,  by  reason  of  tbb  bmiitig 
of  certain  property  belonging  to  plaintiff,  bY  a 
moh^l^ldf  that  tbe  corporation  wms  liable. 
WaJtson  V.  The  Mayor,  ^c,  of  BhHWM,  10 
L.  C.  ^  426,  Q.  B.  1860,  Jk  14  St  16  Vic.  Chp. 
128,  sec  68. 

18.  Action  of  damages  was  brought  against'R 
corporation  for  not  having  carried  OQl  aoettahi 
proo^'verbali  and  put  up  certain  fencM — BtM^ 
ihat  a  corporation  was  liable  in  daMageS  for 
neglect  of  duty,  though  the  daiiiagei  proTed 
api.'ear  to  have  tieen  sustained  by  plaiiiUfFm  ooa- 
sequence  of  his  own  neglect  Leee^urk  y.  The 
Corporation  of  St.  Laurent ^  1  L.  C.  L.  J.  106, 
S.  C.  B.  1866. 

19.  Injuries  sustained  in  consequence  of  a 
street  being  encumbered  with  building  material 
will  give  rise  to  an  action  of  damages  directlv 
against  the  corporation  of  the  city  in  which  aucb 
street  was  situated,  irrespectiYe  of  the  p^ainiiffs 
recourse  against  the  contractors  who  placed  it 
there.  Humphries  v.  The  Corporation  of  Mon- 
treal, 9  fi.  C.  J.  7,5,  S.  C.  &  1  L.  C.  L.  J.  66, 
8.  C.  R.  1865 ;  1064  C  C. 

20.  Actitin  of  damages  was  broa^rht  against  the 
corporation  of  Quebec  by  an  individual  ii^nred 
by  a  runaway  horse^^^.  that  the  oormatioo 
was  not  responsible  for  the  bao  stale  of  tbn  roadsi 
although  under  their  contrd,  and  tiwet  -^Sbm  Aet 
incorporating  the  city  had  not  the  eflMcf  modi: 
fVing  or  altering  in  any  manner  tlie  glHtota  39 
Geo.  Ill .  cap.  6,  seo^  1 1,  and  the  nmpowtiftn,  ah 
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^bougb  boimd  jta.prottqate.ihotf  who  in  Uii»  i^ 
•peetjiolaletlw  li^oFpolmyis  noirfiwmsible 
N>r  itmtifjn  isenkitie^Eom  (h«.  iM]«ot<|r  l^mtm 

21.  Bttt  where  it  wan  plowed.  ih«(  the  oorpona* 
"tkmor  ibecitF.oC.lfai^^tfieftl  .ireve  giiiUj  of  ne- 
gle^  ID  die«xea.vmtif«  tufkd  ^oDalraotion  of  work 
-wbich  Chej  were  «atbprifled  br  Uw.to  loelpe 
ir#fal  that  tbef  wrere  Hablein  dunMee  not  pnly 
for  their  owa  luste  of.negleoty  but  aUo  for  those 
of.  the  oowtnclore  who  aofd  wqrkii^  for  them. 
BaroU  y.  tk^  .Ma^ar,  Sc,^  of  mmtreait  U 
£..  G.  /.  l€9  ft  ?  a  L.  J.  88.  Q.  B.  1867. 

22.  AjedAd2c2»al90r  that  the  deol»r»tioo8  made 
4»T.tbe  re^poDden^  in  .pvotents  made  by  them 
^igainat  the  oon^iactors  would  be  taken  as  evi- 
-dPIieejigaiDat  the  reepondenU  of  the  acte  eom- 
plained  of  bfy  the  a^pellaota.    lb. 

23.  Action  of  daoaegjae  wee  broaght  agaipat 
the  defendantHy  a  mn^aicijyal  oorpoi«tioo»  for 
i^joiy  auffisred  by  the  plaintiff  by  the  upaetttng 
of  a  alekh.  owing  to  aa  embaiikmeot  on  tb« 
road— rJSm^  that,  notwithatanding  there  was 
«till  aaAcient  itiadwi^,  independent  of  the  em- 
bankm«Bt,  to  allow  of  two  teams  paeainjr  at  ttie 
tame  time,  and  notwithetandioe  that  Uie  acci- 
dent waa  immediately  oaaeed  hy  the  hcmee 
takinc  fiight  at  the  ao|ind  of  a  railway  whietle, 
and  lEat  the  h^ree  itself  wae  at  the  time  being 
driTen  by  a  female  only  tweUe  yean  of  age, 
that  the  corporation  were  liable  in  damages  for 
al lowing  the  obstniction  to  exist  on  the  highway. 
Hig^fimM  et  ttx.A  Tkt  Corporation  of  ike  Vtl- 
tageof&ehmaud,n  h.  G.  J.  246,  8.  G.  R. 
1873 ;  386  ft  788  H.  G. 

24.  A  corpocatipn  having  a  right  to  close 
ptreeu  generally  bjr  aaa^  amending  its  charter, 
and  in  which  act  tnere  i^  no  mention  of  indem- 
nity, may  be  condeaaaed  to  pay  damages  for  the 
ezeveisp  of  the  rightyparticulariy  if  oompensation 
for  damages  be  recognized  in  its  charter,  cr  other 
acts  in  amendment  thereof.  The  City  of  Jfon- 
treat  M  Drummond,  18  L.  G.  J.  226/ Q,  B.  1874. 

26.  Jkfitkm  of  dama^.  wss  broaght  a||[alnst  the 
defendants,  a  municipal  corporation,  m  oonse- 
qaeaat  of  an  accklent  on  a  bnd^  which  was  not 
a  jrablic  bridge,  but  was  considered  as  one-^ 
Held,  that  the  corporation  was  liable.  The  Cor- 
paratUm  of  Eton  ft  RogetM^  3  B.  L.  461,  Q.  B. 
1871 :  860  ei  seq.  M.  G. 

2€.  Where  a  horse  belonging  to  the  fire  de- 
partxpeut  of  the  city  of  :Montrau  had  been  left 
withottt  a  gnaxdian,  and  ran  away  and  knocked 
down  *  map  who  was  looking  on  at  theflre,  and 
brc^e  hb  arm — Held,  that  the  horse  haTioc  been 
left  far  the  fireman  without  any  one  in  charge, 
that  the  corporation  was  respoasible.  CMmond 
V.  The  Corporation  of  Montreal,  4  R.  L.  285, 
a  C.  ia72 ;  366  ft  1064  G.  G. 

27.  Whm  the  plaintiff  fell  and  iigared  his 
arm  in  eonsegaence  of  the  pavement  being 
covwvod  with  lee  and  in  a  dangerous  condition, 
but  tba  MMidaats  had  not  had  notice  of  the 
fact  jmthat  they  wereoot  liable.  Orenierv. 
Th€  JBJWy^t  of  Montreal^  6  R.  L.  196,  S.  G. 
187»*    ^.. 

.^A.  customs  officer,  on  in- 

^4M|aaatity  of  jewellexy  as  con- 

ipmresi  SIC.,  in  the  store  of 

M'baviog  consequently  been 

iroiwjisw  aonnwT  to  the  easterns  regulations, 


andiit  mu-  iwDved^  thint  <tnly  a  .porftioir.of  the 
thinoi'Seiaea  oontiriand  aoch  indeoent  ptctnce* 
-^aUrtbat  tha>ofik)er  waa  not  liabkiin  daoi- 
agaswheie  he  had  aoted  as  in.  the  present  case 
oni^^iafocmaMon  regularly  iaid.^ ,  Saunders  v. 
Barry,  14  L.  G.  B.1k70,  S,  0.  1864. 

20.  JSqrreas  OJMajMMy.— The  pbuntiff  had 
estaUiahad.  an  ageaqy  in  New  Brunswick,  and 
his.  agint  there  aent  him  money  throng  the 
euffesa  comiiany,  and  the.  plaintiff  having 
fhiled^n  the  mterim,  the  express  company  re* 
taioed  it  in  their  possession,  and  the  ageaoy 
waa  by  thia  means  Vroken  up—iTdZd,  that  the 
plaintiff  was  not  entitled  to  recover,  as  there 


no  proo^of  direatdamagea ;  and,  moreover^ 
the  company  had  a  right  to  retain  the  moner 
until  the  ownership  of  it  waa  establishpp^ 
Murphy  r.  The  Ocmadiau  Estpreee  Company,  4 
R.  L.  £k  8.  G.  1872 ;  1074  G.  G.      . 

30.  Bailwaye A    suit  for    damages    was 

brought  agamat  a;  railway  company  for  the 
killing  of  .cattle  belonging  to  the  plaintiff  and 
which  had  atrayed  on  to  the  line— JJeld,  that 

I  where,  by  the  charter  of  a  lailwajr  company, 
they  are  not  bound  to  erect  barriera  at  thoae 
pointa  where  the  line  croaaee  a  public  coad, 
they  are  not  liable  for  injury  done  to  cattle 
straying  on  to  the  track,  but  that  parties  allow- 
ing their  cattle  so  to  siray  are  answerable  to 
the  railway  company  for  damase  done  to  the 
cars  by  colliaion  with  such  cattle.  Bocheleau 
v;  The  St.  Lawrence  and  AHantie  BailwayOom' 
pony,  2  L.  G.  R.  337,  8.  G.  1862 ;  Q.32  Vic. cap. 
61,  sees.  66  ft  68. 

31.  And  where  an  action  of  damages  waa 
brought  against  a  railway  company  for  the 
value  of  two  head  of  caUle  killed  on  the  track, 
in  consequence,  aa  it  was  alleged,  of  the  neglect 
of  the  defendants  in  not  enclosing. their  Kne  as 
reqiiirfd  by  law,  and  the  defendants  pleaded 
and  proved  that  the  cattle  in  question  did  not 
get  on  to  the  track  ftom  land  belonging  to  the 
plaintiff,  but  from  land  on  which  they  were 
trefipaaaing,  and  which  they  (the  defendants) 
had  bean  •  apeoiallv  exempt  from  enclosing  by 
the  propn«U>^-^e2d,  that,  notwithstanding  the 
statute  recrairing  railroad  companies  to  enclose 
their  track,  they  were  not  guilty  of  any 
neglect  in  this  instance,  and  the  action  roust  be 
dismissed  with  costs,  t  RouLe  v.  The  Orand 
IVunk  Baiboay  Company,  ft  Roe  ft  The  Grand 
Trunk  Railway  Company,  ft  Vubord  ft  The 
Chrand  Trunk  Railway  Oompany,  14  L.  G.  R. 
140,  G.  G.  1864. 

32.  But  where  an  action  of  damages  was 
brought  against  the  contractors  of  a  railway 
company  for  loss  occasioned  to  the  plaintiff  bV 
the  construction  of  ditches  in  connection  with 


•  By  tb«Mliedale  referred  to  in  the  TUi  aeotten  of  the 
ttetate  C.  31   Vie.  cap.  44,  It  ia  inrovlded  (h&t  books, 


voder  a  ponoliy  of  two  hundred  dolUrt,  togethor  with 
the  forfoitore  of  the  parcel  or  paokage  in  which  the 
same  may  be  fonnd.— so. 

t  By  the  llth  eeotlon  of  the  Qoebeo  Hallway  Aetjtt 
VIo.  cap.  51)  it  la  provided  that  within  six  montha  after 
any  laoda  have  been  taken  for  the  nae  of  the  railway, 
the  Company  ahall,  if  theremUo  regOired  bp  the  p#^ 
jrrMiM-a  a^fJbe  adlMa<M  itmd$,  at  their  own  esitsiaad 
obargee.oreot  and  malnttda  on  ea«h  aldedt  the  nilwar 
fencee  of  the  height  and  atrength  of  an  ordinary  divMem 
fence,  etc.— Ed. 
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the  railway  which  ran  across  Dlaintiifs  pro- 
perty— Held,  reversing  the  jaagment  of  the 
court  below,  that  the  action  should  have  been 
brought  against  the  companj  itself,,  unless  by 
their  own  acts  or  omissions  they  h'aii  rendered 
themselves  personally  liable.  Jaekton  ei  al. 
&  Paquei,  4  L.  C.  R.  496,  Q.  B.  1864. 

33.  And  where  an  action  of  damages  was 
brought  by  the  plaintiff  against  a  railway  oom- 

Sany  by  reason  of  his  land  having  been  over- 
owedy  in  consequence  of  the  neglect  of  the 
defendants  to  keep  the  ditches  on  each  side  of 
the  railway  in  proper  order — Held,  confirming 
the  jud^ent  of  the  court  below,  that  the 
ditches  m  question,  which  were  cut  by  the 
defendants  to  carnr  off  the  surplus  water,  were 
so  cut  as  to  conduct  the  water  into  a  water 
course  running  through  plaintiff's  land,  which 
was  thereby  flooded  and  damage  ensued ;  that 
the  defendants  were  responsible  notwithstand- 
ing the  rule  of  law  that  he  who  in  the  Con- 
struction of  any  work  upon  his  property  uses 
his  rifht  without  violating  any  law  or  usage 
or  title  or  contrary  possession  of  another  is  not 
held  for  the  damage  resulting  therefrom.  The 
Orand  Trunk  Railway  Company  v.  Miville,  14 
L.  C.  R.  469,  Q.  B.  1864;  601  &  668  C.  G. 

34,  And  where  damaces  was  claimed  fh>m  a 
railway  company  as  tne  value  of  two  horses 
killed  upon  tne  track  after  the  fences  had  been 
taken  down  for  the  winter — Held,  reversing 
thejudgmentof  the  court  below,  that  after  the 
first  of  December,  when  the  fences  are  taken 
down,  the  company  cannot  be  held  responsible 
for  the  loss  of  cattle  upon  the  traclc.  The 
Montreal  &  Champlain  Railway  Company  d: 
Ferras,  16  L.  C.  R.  443,  A  2  L.  C.  L.  J.  17, 
Q.  B.  1866. 

36.  In  an  action  of  damages  for  personal  in- 
jury— Hddf  that  the  plaintiff  must  show  how 
far  his  means  of  making  a  livelihood  have  been 
impaired  in  order  to  obtain  indemnity  for  the 
future.  Marshall  v.  The  Grand  Trunk  Rail- 
way Company  of  Canada,  1  L.  G.  J.  6,  &  6 
L.  C.  R.  339,  S.  C.  1866 ;  1063  G.  G. 

36.  Action  of  damages  was  brought  to  re- 
cover £10,000  claimed  Dy  the  widow  and  heirs 
of  the  late  Thomas  Wilson,  who  was  killed,  and 
the  waggon  and  horses  by  which  he  was  drawn 
destroy^,  while  crossing  the  railway  of  defend- 
ants at  Goteau  du  Lac,  in  consequence,  it  was 
alleged,  of  gross  neglect  on  the  part  of  defend- 
ants^ servants,  and  tne  jury  found  for  the  plain- 
tiff £319,  of  which  £19  was  evidently  intended 
for  the  value  of  the  horses  and  waggon — Held, 
reversing  the  judgment  of  the  court  below, 
which  set  aside  the  verdict  as  to  the  £300  in- 
tended as  the  value  of  the  life  of  the  deceased, 
that  the  damages  to  which  the  plaintiffs  were 
entitled  were,  at  common  law,  not  confined  to 
injuries  of  which  a  pecuniary  estimate  could 
be  made,  but  comprehended  also  a  sola- 
tium to  the  widow  and  next  of  kin  for  their 
bereavement,  and  the  amount  of  such  damage 
was  necessarily  within  the  province  of  the 
ju  Ravary  et  ah  k  The  Grand  Trunk  Rail- 
way C  mpany  of  Canada^  6  L.  G.  J.  49,  Q.  B. 
1860,  &  1  L.  C.  J.  280,  8.  G.  1867 ;  1066  C,  G. 


•  Ouval  it  Badcley,  J.  J.,  dUtenHente.  believiDg  the 
Interpretatlen  oflhe  common  law  herein  given  to  be 
untenahle.— Sd. 


37.  Suit  was  brought  for  damages,  alleging 
that  the  defendiants  so  negligently  and  car&^ 
lessly  mana^  their  roM  and  their  k>co* 
motives  runnmg  thereon  that  they  caused  their 
cars  to  come  violently  into  colUsion  with  a. 
horse  of  the  plaintiffs,  whereby  the  horse  was 
injAed,  etc.,  the  neglect  consistiDg  in  running 
their  cars  across  a  public  lii^way  without 
placing  any  person  tnere  for  the  purpose  of 
wamine  passen^oins  on  the  highway,  whicb^ 
from  tne  situation  of  the  crossing,  was  also- 
lutely  necessary,  and  for  want  of  which  the 
said  highway  was  dangjerous  to  travellers  go- 
ing over  the  said  crossing.  Damage  claimed 
$140.  Plea,  defense  en  fait.  Action  dismissed 
in  court  of  original  jurisdiction,  and  on  review 
had — Held,  that  a  party  suing  for  damage  as 
the  result  of  neglect  must  himself  be  without 
fault  in  the  premises,  that  is,  must  have  used, 
ordinary  care,  and  where  injury  has  resulted 
Arom  the  neglect  of  both  parties,  without  any 
intention  of  wrong  on  the  part  of  either,  no 
action  will  lie.  Moffeite  v.  The  Orand  Trunk 
Railway  Company  of  Canada,  16  L.  G.  B.  23U 
S.G.R.  1866;  G.32  VTic.  cap.  61,  sec.  20,  61  &%2^ 

38.  And  in  such  case  tne  burden  of  proof  is 
on  the  plaintiff  to  show  that  there  waa  culpa- 
ble neglrgence  on  the  part  of  the  defendants,, 
and  that  ne  himself  exercised  due  care.    lb. 

39.  Action  of  damages  was  brought  against 
a  railway  company  for  neglecting  to  register  a- 
transfer  of  shares  in  the  books  of  the  company,- 
which  had  been  transferred  by  the  plaintiff  to 
a  creditor  as  collateral  security,  the  arranee- 
ment  lieing  that  the  creditor  should  sell  uie 
shares  at  the  best  rate,  and,  after  deducting  the 
amount  of  his  claim,  pay  over  to  the  plaintiff 
the  balance,  and,  after  repeated  demands  apon 
the  company  to  register  such  shares,  the/  were 
finally  registered  and  sold,  but  in  the  mterim 
a  great  depreciation  had  taken  place  i»  the 
value  of  the  shares,  and  the  plaintiff  bro«ght 
action  by  i^ay  of  dams^es  for  the  difiereoce — 
Held,  reversing  the  juogroent  of  the  court  be- 
low, (vide  2  L.  G.  J.  291),  that  the  action  was 
well  founded,  and  judgment  went  accordingly. 
Webster  &  The  GranS  Trunk  Railwm   O^nt- 

pany  of  Canada,  3  L.  G.  J.   148,  Q.  B.  1869  ; 
G;32  Vic.  cap.  61,  sec.  17. 

ni.  Afteb  Penalty. 

40.  A  conviction  before  the  Recorder's 
Gourt  does  not  take  away  fh>ni  the  complainant 
a  right  to  damages  before  a  civil  court.  Mar^ 
chesault  &  Gregoire.  4  R  L.  641,  &  18  L.  G.  J. 
140,  S.  G.  R.  1873. 

IV.  Appeal  in  Action  of, 

41.  The  plaintiff  and  respondent  having  coiu- 
plained  of  damage  causea  to  his  property  by 
certain  provincial  works,  the  matter  was  re- 
ferred to  arbitration  and  the  claim  dismisaed. 
The  claimant  then  appealed,  under  22  Vio.  cap. 
3,  sec  60,  to  the  Superior  Gourt,  and  the  dcci* 
sion  of  the  arbitration  was  reversed,  and  afauge 
amount  granted  him  for  damages.  On  appeal 
by  the  attorney -general  to  the  Queen's  Mocfa 
the  respondent  urged  that  the  deciaiofi  of  the 
Superior  Gourt  was  final,  and  that  th9«  Vas 
consequently   no   appeal.    After  heafiiig» 'the- 


3T? 


DAMAGES. 


DAMAGES. 


378 


• 

•exception  was  diatniwitHl,  and  the  Nnpeal  al- 
Jowed.  The  AUomeff- General  &  Ellic€y  16 
X..  C.  R.^Q.  B.  1865. 

42.  Id  an  action  of  damages  for  $200  for  a 
^ecie  dt  fait,  in  wh  ch  tbe  plaintitt  after  review 
.got  jodgment  for  $10  and  coBtn,  ha  in  an  action 
ottit^i-^Edd,  Cy  the  Court  of  Queen'8  Bench, 
that  there  was  no  appeal  from  such  judgment 
to  that  courL  Hyaciulhe  v.  HarU  14  L.  C.  J. 
:223,  Q.  B.  186$  ;  1115  C.  C.  P.  &  Q.  34  Vic. 
cap.  4 ;  &  Bellerose  &  Hart,  1  B.  L.  157,  Q.  B. 
1869. 

y.  Claim  foe,  will  Support  ▲  Capias. 

43.  A  claim  ibr  unliquidated  damages  will 
•support  a  capias,  but  not  for  a  penalty.  Paiier- 
^on  eiaLy.  Fanran,  3  Rev.  de  Leg.  348,  E.  B. 
1811. 

44.  And,  in  a  similar  case,  where  the  damage 
claimed  was  for  personal  wron^ — Held,  a  Bum- 
cient  cause  of  indebtedness  to  justify  the  issue 

•of  a  capias,  where  the  Judge  was  satisfied  by  the 
facts  submitted  that  there  was  eomething  tan- 
gible tonre  damages  for.  Redpatk  v.  Oid' 
dinas,  TL.  C.  J.  2fe,  S.  C.  1863 ;  801  C.  C.  P, 

45.  But,  held,  that  before  the  code  a  claim 
for  unliquidated  damages  would  not  support  a 
capias.  Poilard  &  Irving,  2  R.  L.  623,  Q.  B. 
1870;  801  CC.  P. 

46.  And  where  a  writ  of  capias  issues  with- 
•out  a  Judge's  order,  and  the  principal  right  of 

action  consists  in  a  claim  for  damages,  such 
^writ  will  be  quashed  on  motion.  OcyeiU  v. 
JicDuuald,  4  R.  JL  538,  S.  C.  B.  1873;  801 
C  C.  P. 

Vn.  Costs  iv  Actiok  or. 

47.  Where  plaintiff  brought  action  of  dam- 
.ages,  aod  trial  was  had  before  a  jury  who  ren- 
<lered  a  verdict  for  plaintiff  for  an  amount 
.under  forty  shillings  sterlings  and  oosts  were 
awarded  generally — Held^  confirming  judgment 
of  court  below,  that  the  judi^ent  for  costs 
would  be  interpreted  as  meaning' a  sum  equal 
to  thai  awarded  by  the  jurv  for  damages.  Le- 
due  T.  BusMcau,  1  L.  C.  ^.  191,  Q.  B.  1857  ; 
478  C.  C.  P- 

48.  And  in  another  case,  hdd,  that  in  an 
.action  of  damages  for  personal  wrong  insti- 
•tated  in  the  Superior  Court,  in  which  judgment 
-was  rendered  for  £10  and  costs,  the  costs 
w^onkl  be  taxed  as  for  a  judgment  for  that 
amodnt  in  tbe  Circuit  Court.  .  Wilson  v.  Mor- 
ris A  Jtavaria,  1  L«  C.  J.  266,  S.  C.  ^857  ; 
478  C.  C.  P. 

49.  And  in  an  action  of  damages  for  libel, 
where  #iOO  was  awarded  by  the  iury,  and  a 

to  costs  arose — HelOj    that   the 


amount  of  damafles  given,  even  where  it  ex- 
ceeded forty  shillings  sterling,  refculated  the 
claes  of  action  as  to  costs,  if  the  judgment  of 
the  court,  ratifying  the  verdict,  have  not  other- 
wise fixed  the  amount.  DessaulUs  v.  Taeh^,  8 
L.  C.  J.  342,  S.  C.  1864. 

60u  But  where,  as  in  the   above  case,    the 

.cootn  under  that  rule  were   reducible    to  the 

claffT  of  a  Circmt  Court  action— ^«k{.  that  the 

diabanemeats  necessary   for  a  trial  by  jury 

would  be  allowed  to  the  plaintiff.    Ib.|  k  478 

c:.  c.  P. 


51.  And  where  the  court  awarded  damages  to 
the  extent  of  $5  only — Held,  that  no  greater 
amount  than  $5  could  be  allowed  for  costs. 
Warner  ei  al  v.  Bolft  17  L.  C  J.  292,  S.  C.  R. 
1873  ;  478  C.  C.  P. 

YIII.  Excessive. 

52.  Where  the  plaintiff  brought  action  of 
damage«  for  harinc  been  ejected  from  the  cars 
of  the  Grand  Trunk  Railway  for  refusal  to  pay 
fare,  he  offering  a  return  ticket  which,  accord- 
ing to  the  conditions  thereon,  had  expired,  and 
$100  damages  was  found  by  a  jury  for  the 
plaintiff— lead,  on  motion  for  a  new  trial,  that 
the  damages  awarded  were  not  excessive,  and 
should  cariy  costs  as  in  a  Superior  Court 
action.*  Cunningham  v.  The  Cfrand  Trunk 
Railway  Compam/t  9  L.  C.  J.  57,  S.  C.  1864. 

53.  Where  a  iury  has  found  for  the  plain tiH 
in  an  action  ofaama^eS)  and  defendant  nas  not 
moved  for  a  new  trial,  the  court  cannot  take 
into  consideration  the  question  whether  the 
damages  awarded  are  excessive  or  not  Ben- 
ning  &  Grange,  14  L.  C.  J.  284,  Q.  B.  1870; 
1421,  see.  11,  C.  C.  P. 

IX.  Execution  of  Judghext  for. 

54.  The  plaintiff  obtained  judgments  against 
the  defendants,  jointly  and  severally,  the  one 
for  maliciously  and  unlawfully  suing  out  a 
writ  of  capias,  and  the  other,  the  prothonotary, 
fbr  permitting  the  writ  to  issue  without  the 
affidavit  required  by  law — Held,  that  the  cou^ 
could  order  the  discussion  of  the  one  as  the 
principal  ohligi,  before  permitting  the  plaintiff 
to  sue  out  execution  against  the  remainder, 
and  that*  notwithstanding  the  judgment  was 
joint  and  several  against  them  all.  Jordeaan 
ei  al.  V.  McAddams,  13  L.  C.  R.  229,8.  C.  1863. 

X«  EXEMPLABT. 

55.  Exemplary  damages  may  be  granted  for 
the  bite  of  a  dogt  where  it  is  proved  that  the  dog 
was  known  to  be  dangerous,  and  was  allowed  to 
run  at  large  and  unmuzzled.  Falardeau  v. 
Couture,  2  L.  C  J.  96,  S.  C.  1857. 

56.  And  exemplary  damages  may  be  iawanled 
for  the  killing  of  a  person  on  a  railway  where 
the  accident  is  attributable  to  the  fault  or  njM;lect 
of  the  railway.  Ravary  k  The  Grand  Trunk 
Railway  Company  of  Canada,  6  L.  C.  J.  49, 
Q.  B.  1^0 ;  &  1  L.  C.  J.  280,  8.  C.  1857;  1056 

CC. 

57.  Damages  arising  from  a  breach  of  pro- 
mise of  marriage  are  not  only  real  damages,  but 
may  be  exemplary  damagesi  according  to  cir- 
cumstances. Maihieu  v.  Lafiamme,  4  R.  L. 
371,  S.  C.  1872,  k  art.  157  infra. 

XI.  Fob. 

58.  AecidentB.—ln  an  action  of  damages  for 
personal  injury  caused  by  an  accident  which  was 
due  to  imprudence  on  the  part  of  the  person 
injured— fl^^d,  that  the  action  would  not  lie. 


*  Judgment  overruled  in  appeal  on  the  gronnd  that 
defendants  were  jnettfled  In  ejecting  platnttff  from  the 
train.    Ftkl«  11  L.  C.  J.  107.— Ed. 
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Touiignont  v.  Boisvert,  1  Rev.  de  Ug,  603, 
R  B.1810. 

69.  Acdon  of  damafes  was  brought  for  the 
killiog  of  tbe  plaiDti!!>  child,  irbo  bad  run 
in  ftont  of  one  of  tbe  cars  of  the  City  Panaenger 
Railway  Company  and  been  run  over  before 
the  driver  bad  lime  to  f>top  tbe  boraen — HMf 
reversing  tbe  judgment  of  the  court  below,  that 
defendants  were  not  responsible  where  proof 
was  of  pure  a<.cident.  Ta«  Montreal  Oitf  Pas- 
nnger  Railway  Conq>anff  A  Bigmon,  2  L.  0.  L.  J . 
21,  Qi  B.  1866. 

60.  But  where  the  defendant,  an  employee  of 
the  plaintiff,  and  accustomed  toenterby  tbe  back 
wsyi  fell  through  a  trsp  door  which  was  close 
to'the  back  entrance,  and  was  seriously  hijnred, 
and  the  evidence  nent  to  show  that  the  trap 
door  was  situated  a  few  feet  to  tbe  right  of  the 
entrance,  but  plaintiff  was  not  proved  to  have 
been  aware  of  its  e)cistenpe — Held;  that  the 
oeeupant  of  premises  who  invites  penlons  lo 
enter  Uierein  through  a  passage  way,  fafaving  a 
trap  door  near  it,  is  liable  in  damans  t6  such 
persons,  who,  ignorant  of  the  trap,  fall  through 
it  and  are  injur«*d.  Luisier  v.  AndtnoHy  20 
L.  C.  J.  2T9,  8.  C.  1876. 

61.  AssaulL— In  an  action  of  damans  for 
assault  agaiuNt  neveral  defendants,  jt  was 
pleadeii  by  d^niurrrr  that  the  plaintiff  had  not 
alleged  in  bis  declaration  that  tbe  assault  in 
quMiion  constituted  a  simple  assault,  and  as 
Such  was  not  a  crime  or  fplony — JBfeld,  that 
words  in  the  declaration  charing  the  defendant 
with  assault  and  battery  with  intent  to  do 
giicrvous  bodily  harm  dp  not  amount  to  an 

«>  Ikceusation  of  felony,  and,  even  were  it  so,  it 
would  not  bar  the  right  of  the  plaintiff  to  dam- 
ages, or  oblitt  him  to  first  prosecute  crin/iinaiify 
for  ths  asMuit.  Lamaihe  v.  ChevaUer  etdi^,  4 
L.  G.R.  160,  Q.  B.  1864. 

61  And  in  an  action  of  daroaaes  for  assault 
wk«re  jastification  was  pleaded,  and  h  was 
proved  that  the  plaintiff  had  used  insulting  and 
ejMsperating  ianffua|^e  to  the" 'defendant,  and 
attempted  to  pull  him  feom  his  wagon — Meld. 
thai  tuis  did  not  justify  tbe  assault  which  had 
been  committed,  and  damages  to  the  extent  of 
$100  were  awarded  tbe  plaintiff.  Devalamier 
y.'MeOready  ^  ol.,  1  L.  Cf.  L.  J.  30, 8.  C.  1865. 
63.  And  where  damages  were  claimed  for  an 
assault  committed  on  a  commissioner  holding 
coart  as  a  magic^trate  or  justice  of  the  peace,  the 
assault  consisting  in  abusive  language,  shaking 
tlie^fisl,  and  daring  the  magistrate  to  go  out 
with  him  aad  fieht,  9100<iamages  and  costs  were 
awarded.  Biutngtr  v.  Oraoeli  1  L.  C.  L;  J. 
98, 8.  C.  1865. 

'  6^.  Bite  of  a  Dog, — Action  of  damages  lief( 
for'ebiciting  a  dog  to  bite  the  plaintiff's  honte, 
whereby  the  hdrse  was  injured  and  the  plain- 
tilPs  cart  broken.  Datidson  ir.  CoU^  1  Rev.de 
Uff.  603,  E.  B.  1821 ;  1068  k  1055  a  C. 
,  65.  iind  where  action  of  damages  was  brought 
for  injury  inflicted  upon  plaintifi^s  wife  fc^  the 
bite  of  a  dog  belonging  to  defendant,  and  it  was 

Slevded'tbat  ptaintrff^s  wife  was  at  the  time  on 
eftndsnt^  property— ^e{d,  that  ai  she  wasiMt 
tbm  with  any  int^tion  of  trespass  that  plain- 
tiff was  liable  in  damages.  Danditrdnd  ei  uat. 
V.  Pinsonneauli,  7  L.  C.  J.  131,  8.  C.  1854: 
1066  G.  C. 
6€.  And  in  action  to  recover  damages  fkom 


defendant  on  the  cronnd  that  hi^  dog  had  bitte* 
the  plaintiff's  child,  and  it  was  proved  that  tbe 
dog  was  kept  as  a  fighting  dog,  and  was  allowed 
to  run  at  large  and  unmoasled  — JETe^  ^at 
exemplary  damages  would  be  awarded.  Falar^ 
deau  v.  Couture,  2  L.  G.  J.  96,  8.  C.  1857. 

67.  Breach  of  Coniraet-^ Where  action  wa» 
brought  for  breach  of  a  contract  for  the  per- 
formance of  vrork — HeUL  that  the  contractor 
oouki  bring  an  action  01  damages  agaiaat  the 
other  contracting  party  upon  his  defiiult  t»  ftir- 
nish  the  advances  agreed  upon*  T%e  Cbrpora- 
Hon  of  ths  Counig  of  Tewrehonne  A  Vann,  9 
L,  C.  R.  436,  Q.  B.  1859. 

68.  The  plaintiff  sued  forXlOOO  daiaages  for 
breach  of  contract  on  the  part  of  tbe  defeidants, 
a  Music  Hall  Association,  in  iK>t  giving  bim 
possession  of  the  music  ball  so  leam  by  him^ 
setting  up  by  way  of  damages  that  he  was  un- 
able to  give  the  representations  there  wbieh  he 
had  int^ed  to  give,  and  the  loss  of  profit  there- 
by occasioned,  and,  moreover,  tbe  lass  of  what 
he  might  have  received  from  the  Government 
for  a  transfer  of  bis  lease  to  them,  the  Icgiala- 
tive  building  at  Quebec  having  been  destroyed 
by  fire  since  bis  contract  with  defeadanta  was 
entered  into,  and  the  only  buikKng  fit  for  the 
nse  of  the  Legislative  Assembly  beiag  the  music 
hall  in  question— -Bstd,  that  he  aottld  only- 
recover  the  damages  which  we^  ths  immediate 
result  of  non-execution  or  breach,  and  not 
consequential  damages  which  the  parties  oould 
not  have  foreseen.  Lee  v.  The  Music  Hatt  As- 
eociatum^bU  C.  R.  134,8.6.  1856^  1073  et 

%9J  And  where  action  was  brou^i  for  refus- 
ing to  accept  and  pay  for  a  <)uantity  of  hope,, 
under  a  contract  witb  tbe  plainUQ!  to  that  effbct, 
and  the  plaintiff  played'  for  a  certain  silm  a» 
damages,  and  the  8uperior  Court  treating  the 
action  as  one  for  the  nilfilment  of  the  oodtract^ 
6ad  finding  the  plaintiff  had  not  alle|[ed  tender 
of  the  hops,  dismissed  the  action  with  costs,, 
while  the  Queen*s  Beach,  treating  it  as  an 
Action  of  damages,  reverssd  the  iudgment  of  tbe 
Superior  Court,  and  ordered  the  defendant  u> 
pay  the  price  of  sale— iTeid,  that  boili  judg- 
ments should  be  set  aside  and  a  new  trial 
ordered.  Boswell  v.  KUb&m  ei  aJU^  L.  C.  J. 
109  &  12  L.  C.  R.  161,  P.  C.  1862. 

70.  In  Older  to  maintain  an  action  of  dana- 
ages  for  failure  to  carry  out  an  agreement,  tbe 
damages  claimed  must  be  those  which  the 
defendant  could  reasonablv  have  been  expected 
to  have  foreseen,  or  have  \nown  would  result 
from  his  fkilure,  and  must,  consequently,  hiive 
been  put  in  default  to  carry  out  bis  agreement,, 
and  have  lieen  warned  of  the  damage  which- 
would  result  ftom  his  Aiilure  to  do  00.  EenauA 
V.  ITa^er  A  e  eonira,  13  L.  €.  J.  180,  8.  C 
1868;  1070  A  1074  C.C. 

71.  Defendant  sold  to  plaintiff  **  certain  spttrs 
"  and  timber  to  be  delivered  free  of  cbam  Co- 
*'  morrow,  or  as  soon  as  they  c*n  be  got  otit  of 
'*  tbe  handsofthe  guardian,' but  the  paMiaAers 
"not  bound  to  Uke  ihem  if  not  defive^iik 
"  one  week,  unless  they  like.**  No  dm^ry 
having  been  made  within  tbe  time  speeiflMl,  by- 
reason  of  the  guardian  ift'po^sesMli  of  the 
s)Mmi  insisting  on  retahiing  them,  in  nribar 
quence  Of  4  Writ  of  saisU  emU  Issutf  Hi  %n 
tfctton  Bgainst'the  o^nsiUeoWBeroflhi^iMr* 
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and  timber,  wlio«0  muk  thev  bore,  hiRtitt|E  bf  en 
Berred  on  him,  DOiwithsteikaiiijK  they  h«a  been 
leliMed  bj  eohMqnetii  pif)eeedmpi»  and  might 
have  Icaallj  given  them  efHr-JiiM,  tliatt  apt 
haviaa  oone  eo,  ihe  paHiee  ooatea^liag  ^  Ibe 
•ale  of  the  epon  and  timber  weie  vifievad  fton- 
the  damages  awavded  by  tiie  9011st  b^oi*  ftur  tha- 
son^ifseqr  thereof,  on  the  gfoaada  thai  tbe 
leaeoaaUe  eona^otioa  of  the  w^ida  **getliiu[ 
oat  of  the  handaof  tha  gnerdiaa  ^matba  aetaal 
and  Botoomatraotaveeeli^  tMe  ^  the  ppeeeg 
eioQ,  which  eonld  alone  inaaie  Iha  deiivery. 
Maclarm  k  Mwrp^f,  %  M.  P.  0.  ^  1,  ?.  C. 
1872. 

73>  And  kMi  fA909  that  an  aetion  en  §aran^ 
lie^  founded  on  ihelbrmer  righi  of  aetion  against 
the  ^azdian  aa  gaorgmt  by  the  original  con- 
traeling  paviiee,  fat  damagee  for  mongfti)  de-  tion  muet  be  diemieeed  ae  regarded  them,  but 


teotion  of  the  e|*w  and  timber,   eould  not, 
aoder  the  eiiOQmafcaneee,  be  Huatainedy  and  the 
judgment,  awarding  damages  ansi^h  an  action, 
muet  ba  reveieed.    lb. 
73.  Action  of'damagea  «as  bionght  by  the 

Slaintifif  on  an  ai^enient  by  the  defradent  to 
eliver  a  certain  Quantity  of  glass,  ta  be  imported 
from  Qermany  the  then  nexl  springs  in  4he  port 
o  f  If  oDtseal.  The  glass  was  leal  by  w-  aMofer— 
E  Mt  that  the  diffendaat  waa  liable  in  (kinages 
10  the  poroheaev  to  the  extent  of  the  piofit 
vhiah  ilie  latlnr  oonU  have  dfrived;  MucUng 
tha  ofidUaary  fisk  of  se-sale.    2FAomB«oit  U  oT 

H.  Dantaigta  majF  ba  iiadibv  basacb  af  pro- 
miee  of  mamage,  even  agaimil  the  woman  who 


and  laaraing  in  the  interim  thai  bis  firm  had 
drwwf  thye^  f^cb  skins  for  plaintifi;  who  was 
the  mother  of  the  boy,  revised  to  prosecute — 
MMt  that  although  there  was  no  malice;  defen- 
dant was  liable  in  damagee  and  costs.  WiUon  v. 
Jfenif  A  Etwaria,  1  L.  G.  J.  237,  8.  G.  1857 ; 
1063  C.  C. 

80.  And  in  another  case  where  aoUop  oif  dam- 
ages for  malieious  arrest  and  imprisonment 
was  brought  against  two  magistrates,  and  also 
against  the  complainant  ana  the  bailiff  wlio 
conveyed  the  plaintiff  to  gaol— ^e2d,  that  the 
complainant  had  good  ground  for  making  the 
affidavit  before  the  magistrate,  and,  as  he  had 
not  jparticipated  in  any  of  the  subsequent  pro- 
ceedings, and  as  the  Miliff  had  executed  the 
magistrate's  warrant  in  good  faith,  that  the  ac- 


tbat  the  magistrates  having  issued  an  illegal 
warrant  were  liable  to  ihe  plaintiff  in  damage, 
but  that  the  sum  awarded  Dv  the  court  below, 
viz.,  $100  and  costs,  was,  under  all  the  cireum- 
stances  of  the  case,  excessive.  BwonneUe  et 
al.  &  Bamais,  16  L.  G.  R.  377,  A  2  L.  G.  L.  J. 
18,  Q.  B.  1866. 

81.  Where  the  plaintiff  took  an  action  of  dam- 
ages for  having  been  arrested  under  a  capias 
which  the  defendant  had  caused  to  issue  without 
probable  cause,  and  on  an  insufficient  claiBif 
the  fkct  being  that  the  defendant's  claim,  bwag 
[insufficient  of  itself  to  justify  a  capias,  -he  had 
\  paeeofed  transfer  of  another  claim  for  a  small 
amount,  without  notice  of  the  transfer  having 
been  given  to  plaintiff  to  make  up  the  necessary 


haa  consented.    ifalliSK  v.  J^^Caaime,  4  A.  L.  iamouat*-i7sM,  confirming  the  judgment  of  the 


371,8.0.1872. 


75.  Damagea  claimed  for  breach  of  a  contract  that  the    plaintiff   was    entitled   to  damages. 


m9d9  in  Korwi^,  boA  to  be  eneaaled  in  the 
Province  of  Quebec,  d»  not  constitute  a  debt 
ciaalad  out  of  tlie  Piovaace  of  Canada.  Thfi 
Moine  Iron  Company  1^  OUm^  18  L.  C.  J.  29, 
Q.  B.  1874. 

?€•  Jkaih  of  a  iXsialice.— In  aa  action  of 
damages  Hdt  the  death,  of  a.  relative  killed  by 
ao«idfliit^J9s'd,  conftrmiag  decision  of  court 
baknvy  the  ielaiioBShi|p  mnal  be  established  bv 
l^fpil  jiroof,  and  epeoial  damages  must  be  al- 
l^sd.  PfmQ9t  ef  i«a.  A  Jbaafon  ei  al,  13 
L.  0.  J.  17Q»  Q.  &  1869,  Aavt^  36  mipra. 

77.  Fal$€  Arreat^It  two  persons  arvesi  a 
third,,  without  grounds,  both,  are  aaswerable  in 
an  aotion  of  damagsa  jointly  and  severally. 
FlmUoi  V.  Skmky,  1  Bav.  de  Ug.  380,  K.  B. 
1813. 

V^  An  aetion  of  damagsa  lies  for  malicious 
airast  cf  the  petsoo,  and  for  malieious  anreet 
fmi  aaiaora  of  pf«|MSty.  8im9  v.  SehoUfield,  I 
Baa.  da  &Ag.  6(R|>  K.  B.  1880;  706  C.  G.  P. 

79.  Aotion  of  damaase  for  false  arrest  was 
fafOSjdit  under  tlie  followiog  airoumetancee  :-^ 
Tliaieisadant,  a  member  of  a.  firm  doing  busi- 
aasa  aa  fe?nara»  had  miasad  a  quantity  of  mink 
idiiafft  and  bad  bean  told. by  aaotherftirrier  that 
mubh  Am  were  being  owed  for  sale  with  Uie 
nrivata  marks  of  daieodaat^s  firm  on  them. 
Plmntiff  soon  shortly  afterwards  canoe  into 
thair  own  ahop  and  oflbred  three  mink  skins, 
beatins  thair  own  private  mark,  for  sale,  say- 
iag  Hf^  bo  had  got  them  from  a.eoya^ciu'. 
Dafbodaota  thaneupoo  had>  him  acraKed  and 
conveyed  before  the  police  mMietiate,  but 
bciag  imable-to  airear  tiiat«he  badatoleo  them, 


court  below,  that  the  arrest  was  illegal,  and 


Lwa<m  k  Bwns,  16  L.  G.  R.  318,  Q.  B.  II 

82.  But,  hMt  in  another  case,  that,  -where 
there  is  reasonable  and  probable  cause  for  the 
tasneofawrit  of  capias,  no  action  ofdamag^es 
would  Ke,  although  the  capiae  be  quashed  for 
inPormalities.  mlot  v.  Chagnont  3  B.  L.  464, 
aO.  K.  1W1;796G.  C.P. 

83.  No  action  of  damages  will  lie  against  a 
.person  for  having  oaaeed  tfie  arrest  of  another 

if  probable  cause  and  no  malice  be  proved,  even 
if  the  grand  jury  have  found  **  no  bill "  aiAinst 
the  person  accused.  B4langer  v.  CoUin,  18 
L.  C.  J,  79,  S.  G.  1873. 

84.  JUcffol  Aiiachment'^lnwti  action  of  dam- 
agee for  the  issue  of  an  attachmpnt  before 
•judgment,  without  probable  cause— ifeU,  that, 
as  Uiere  were  suspicious  cireumstances,  though 
such  cironmstancee  did    not   form    sufficient 

Sound  for  the  issue  of  a  writ  of  attachment, 
at  only  nominal  damages  could  be  given. 
Dofo^v.  Bochont  2  L.G.J.  120,  8. G.  1868s 
834  ei  $eq.  G.  C. 

86.  And  in  another  action  of  damages  for  un- 
founded attachment,  where  the  court  was  of 
opinion  that  the  allegations  of  the  affidarit, 
with  reapect  to  the  secretion,  were  not  proved ; 
but,  on  the  contrary,  that  the  attachment  had 
issued  on  altogether  insufficient  erounds  and 
information,  and  that  damage  had  been  occa- 
sioned thereby  to  the  plaintiff-^ffe^  revereiug 
the  judgment  of  the  Superior  Gourt,  that  malice 
would  be  presumed,  and  that  the  defendant 
would  be  condemned  to  pay  damagee  and  costs. 
DeniM  A  OIom,  17  L.  G.  B.  473,  Q.  B.  1867. 

86.  An  action  of  damages  for  illegal  and  ma- 
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licione  attachment  and  injuij  to  credit,  name 
and  reputation  ie  triable  by  jnry.  Ikdionr, 
SUcenson  ei  al„  13  L.  C.  J.  112,  8.  C.  1869. 

87.  A  plaintiff  seizing  bond  jfide  property  in 
poseeefiion  of  his  debtor  is  not  hable  m  damages 
toward  a  third  person,  owner  of  the  proper^. 
McDonald  v.  LaUmde,  13  L.  C.  J.  331,  S.  C. 
1869t. 

88«  .Where  action  of  damages  was  brought 
against  an  agent  for  having  in  his  capacity  as 
such  ag^nt  made  aJffidavit  upon  wbicn  writ  of 
attachment  issued  to  seize  a  schooner  alleged  to 
have '  been  the  property. of  the  plaintiff--2r«2d, 
that,  under  the  circumstances,  the  defendant  was 
liable  in  damiwes  and  judgment  went  accordingly. 
Warren  V,  Noad.S  L.  C.  R.  177,  S.  C.  1^7; 
796  C.  C.  P. 

89.  A  municipal  corporation  is  liable  in 
damages  for  an  illegal  seizure  of  moveables 
belonging  to  its  debtor.  Blain  v.  The  Corvoror 
Hon  ofOranby,  6  R.  L.  180,  8.  C.  R.  1873. 

90.  Jll^ai  Marriage. -^Act\on  of  damages 
was  brought  against  a  priest  for  marrying  a 
minor  without  the  consent  of  her  parents  and 
without  publication  of  banns— ^<s2a,  reversing 
judgment  of  court  below  (1  L.  G.  J.  187),  that 
the  defendant  was  liable)  and  he  was  condemned 
accordingly.  Larocgue  et  vir,  &  Michon,  2 
L.  C.  J.  267,  &  8  L.  C.  R.  222,  Q.  B.  1858 ;  151 
&158G.C. 

91*  And  also,  that  in  such  case  the  principal 
was  not  obliged  first  to  institute  proceedings  to 
have  the  marriage  set  aside.     lb. 

92.  And  where  action  of  damages  was  brought 
against  a  Protestant  minister  for  having  cele- 
brated marriage  of  the  plaintiff's  daughter,  a 
minor,  without  publication  of  banns,  and  the 
defenclant  pleaded  that  he  had  acted  in  good 
faith,  that  both  the  parties  had  represented 
the  wife  to  be  of  aee,  and,  moreover,  had  pro- 
duced a  license  authorizing  the  marriage— J7e2(2, 
that  the  defendant  had  rendered  himself  liable 
in  damages,  but,  as  he  had  acted  apparently  in 
entire  gpod  faith,  that  they  would  not  exceed 
$100,  with  costs,  as  in  an  action  of  that  amount. 
Mignault  v.  Bonar,  16  L.  G.  R.  195,  &  1  L.  G. 
L.  J.  97,  8.  G.  1866. 

93.  In  an  action  of  damaees  against  the 
minister  of  the  Ganada  Presbyterian  church, 
who  had  married  the  son  of  the  plaintiff,  a  lad 
of  sixteen  years  of  age,  to  a  widow  aged  forty- 
nine,  the  evidence  being  that  the  defendant  had 
merely  asked  them  their  age,  to  which  the  boy 
replied  that  he  was  twenty-two— fTeZd,  that  a 
want  of  sufficient  care  was  shown  by  the  defen- 
dant in  marrying  them  without  further  proof  of 
age,  and,  the  marriage  having  been  previously 
annulled,  condemned  him  in  one  hundred  dollars 
and  costs.  Perry  v.  Taylor,  4  G.  L.  J.  58,  8.  G. 
1868. 

94.  Injury  io  Property ^^ An  action  of  dam- 
ages for  injury  to  the  plaintiff's  real  property 
may  be  supported  by  evidence  of  constructive 
posfepsion.  Hunter  v.  Viatt,  1  Rev.  de  Leg. 
380,  £.  B.  1811. 

95.  Where  action  of  damages  was  brought 
for  malicious  injury  to  property  by  cutting  wood 
thereon,  accompanied  hy  the  arrest  of  the  defen- 
<lant  under  capias — Held,  that  the  measure  of 
the  damages  was  not  the  value  of  the  wood  cut, 
but  the  injury  done  to  and  deterioration  of  the 
value  of  tbe  property  by  reason  of  such  cutting. 


Desauiel  ei  mr.   v.  Eihier,  15  L.  G.  J.  301, 
8.  G.  R.  1871 ;  2065  G.  G. 

'  96<  An  action  of  damages  will  lie  against  the 
proprietor  of  a  factory  such  as  a  ham-curing 
establishment,  for  tbe  diminution  of  the  value 
of  an  adjacent  property  in  consequence  ofofi^- 
sive  odors  from  tne  factory,  and  the  general 
character  of  nnhealthiness  which  attached  to 
the  property  of  the  defendant,  and  that  notwith- 
standing the  factory  was  established  prior  to  the 
construction  of  the  houses,  the  injury  to  which 
is  complained  of.  St  Charles  i  Doutre,  18 
L.  G.  J.  253,  Q.  B.  1874. 

97.  Libel  cmd  Slander.^An  action  of  dam- 
ages will  not  lie  for  words  spoken  in  good  faitli 
and  confidentially.  Boucher  v.  Casgrain^  1 
Rev.  de  L6g.  380,  K.  B.  1810. 

98.  But  an  action  of  damages  will  li^"  for  a 
libel  contained  in  proceedings  nad  in  a  court  of 
justice.  TalUe  v.  JIftmro,  1  Rev.  de  Leg.  381, 
K.  B.  1816,  k  art.  106  infra. 

99.  The  contents  of  a  private  and  confidential 
letter  cannot  be  made  tne  subject  of  an  action 
of  damages.  Smith  ▼.  Binetf  I  Rev.  de  Leg. 
604,  E.B.  1821. 

100.  Action  of  damages  will  lie  against  a 
person  who  has  used  language  or  made  insinu- 
ations which  have  had  the  e&ct  of  injuring  the 
character  of  the  plaintiff,  and  in  such  action  it 
is  not  necessary  to  prove  that  the  imputations 
made  against  him  were  UAee.  Biianger  v. 
Papineau,  6  L.  G.  R.  415,  Q.  B.  1865. 

101.  Action  of  damages  will  lie  a^inst  a 
juror  for  stating  in  his  individual  capacity  that 
what  one  of  the  witnesses  alleged  contained  a 
wilful  perversion  of  the  truth.  Swuird  & 
Toumsendy  6  L.  G.  R.  315,  Q.  B.  1866. 

102.  Action  of  damages  for  libel  can  be 
maintained  by  one  corporation  against  another. 
VlnsUtut  Canadien  v.  Le  Nouveau  Monde,  1 7 
L.  G.  J.  296,  8.  G.  1873. 

103.  Damages  will  He  for  calling  a  persona 
thief,  even  though  the  statement  be  true.  Petrin 
V.  Larochelle,  4  B.  L.  286,  G.  C.  1872. 

104.  Damages  for  slander  will  lie  against  a 
Roman  Gatholic  priest  for  injurious  expressions 
regarding  individuals,  uttered  by  him  in  his 
sermon.  Derouin  v.  Archambaulty  19  L.  C.  J- 
167,  S.  G.  R.  1874,  &  BrossoU  k  Turcot,  20 
L.  G.J.  141,  Q.B.  1876. 

105.  But  held,  in  another  case  that,  while 
ministers  of  religion  are  amenable  to  the  civil 
tribunals  for  slanderous  expressions  uttered  by 
them  from  the  pulpit  or  elsewhere,  an  action  of 
damages  for  slander  will  not  be  sustained 
Sjfrainst  a  priest  for  admonishine  his  oongr^a- 
tion,  on  pain  of  beine  deprived  of  the  sacra- 
ments, not  to  go  near  the  snop  of  certain  people 
in  the  parish  who  were  in  the  habit  of  scofiii^ 
at  religion,  where  no  injury  was  proved,  and  it 
did  not  appear  that  the  vford^  were  spoken 
maliciously  or  with  intention  to  injure  any  par- 
ticular individual,  though  they  were  generally 
understood  by  the  congregation  to  apply  to  the 
plaintiff.  BUmchard  &  Richer.  20  L.  G.  J.  146, 
Q.  B.  1876. 

106.  An  action  of  damages  will  lie  for  slander 
ous  expressions  used  in  a  writing  of  record 
in  a  suit,  without  sufficient  cause  therefor. 
Pacaud  &  Price,  16  L.  G.  J-  281,  Q.  B.  1871,  & 
art.  98  swpra, 

107.  Where   the   plaintiff    brought    action 
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igaJMt  the  dei^DdMt  fof  having  used  insulting 
aod  iniarioos  language  towards  him  in  cryine 
oat  to  bim  in  the  Mreet :  **  Arrite  donc^  qaand 
"  mt  payfy'tu  f  PayeB  done  tes  deties  avant  de 
'**faire  k  monsieur^  gredin  que  tu  es !"  but  the 
proof  showed  that  the  defendant  only  cried  out, 
^pa^es  teg  deties  f  payes  tes  deties ! " — Held^ 
revenioff  the  judgment  of  the  court  below, 
which  cnsmissed  tkie  action  as  trivial,  that  the 
essential  allegations  of  the  declaration  were 
prored,ani  Uiat  the  expressions  were  such  as 
10  wound  the  sensibilities  of  plaintiff*  and  give 
him  a  right  of  action..  Lenoir  &  Jodoint  16 
LC.  R.  .?87,Q.  B.  1866. 

108.  And  where  the  evidence  showed  a  gro^s 
<case  of  slander  against  the  defendant — Heldj 
that  $50  and  costs  awarded  by  the  court  below 
was  inadequate,  and  the  amount  was  increased 
to  $200  and  oof>tfi.    3  G.  L.  J.  60,  Q.  B.  1867. 

10$.  The  use  of  the  term  "loafer"  in  refei- 
eDce  to  a  person  gives  eood  ground  for  an 
action  of  damages.  Lignthall  v.  Walker,  2 
L  C.  L.  J.  43.  S.  C.  1866. 

110.  Malicious  Prosecution. — An  action  of 
damages  was  brought  for  malicious  prosecution 
and  arrest,  the  defendant  having  charged  plain- 
tiff with  fraudulently  converting  to  his  own  use 
the  sum  of  $1200.  The  circumstances  of  the 
caM  were  that  defendant  had  engaged  plaintiff 
to  bnv  wooly  and  the  plaintiff  represented  to 
defeDoant  that  he  had  purchased  $1,200  worth 
of  wool  at  a  place  in  New  York,  and  on  which 
he  bad  advanced  $50.  The  defendant  gave  him 
the  $1,200  to  pay  for  the  wool,  but  instead  o\ 
prodacing  the  wool,  he  had  neither  accounted 
for  the  wool  nor  the  money,  nor  had  he  ever  pur- 
chased such  wool  as  he  represented — Held,  that 
this  constituted  sufficient  probable  cause  for  an 
information,  and  the  action  was  dismissed. 
Larorqne  v.  WilUt,  2  R.  C.  79,  S.  C.  1872. 

111.  And  in  another  action  for  malicious 
arrest  and  seizure — Heldj  that  as  the  plaintiff 
bad  failed  to  prove  the  absence  of  probable 
cause,  the  action  must  be  dismissed.  Ltyeu- 
«<5M«  V.  OPBrieny  6  R.  L.  242,  S.  C  1874  ;  k 
Prntlin  V.  Ansell,  6  R.  L.  261,  S.  C.  1874;  796 
C.  C  P. 

112.  Obstructing  Rivera. — Action  of  damages 
was  brought  by  the  plaintiff  against  the  defen- 
tiant,  for  having,  aspfaintiff  alleeed,  opened  and 
broken  his  boom  in  the  River  St.  Francis,  and 
a/lowed  logs  held  in  the  said  boom  to  drift  down 
the  river,  aod  become  lost  to  Uxm^Held^  that 
he  had  no  right  to  obstruct  a  river  which  was 
navigable  and  fordable,  and  used  for  floating 
timMr,  by  oonstructinjg  a  boom  across  such 
river,  and  parties  owning  mills  further  down 
the  river,  wnose  logs  are  detained  by  such  boom, 
have  a  right,  after  reasonable  notice,  to  demand 
to  be  allowed  to  open  the  boom  and  allow  their 
f'wn  Jogs  to  pa.««  down  the  river,  and  are  not 
rtr«ponsib1e  for  the  damage  caused  thereby  to 
the  person  obstructing  the  river,  by  reason  of  his 
log*i  having  been  carried  down  the  stream. 
Chapman  ▼.  Clark  ei  aL,  8  L.  G.  R.  147,  S.  C. 
185X. 

1 1.3.  Bnt  in  another  case,  where  action  was 
brought  by  a  mill-owner  on  one  side  of  tlie  River 
Beauport  against  a  property  owner  on  tiie  other, 
tor  having  erected  a  wharf  on  land  which  he, 
I  he  defendant,  claimed  to  be  part  of  his  estate, 
^ut  which  plaintiff  alleged  altered  the  natural 


course  of  the  river,  and  by  which  he,  the  plain- 
tiff, was  prevented  from  using  his  mill,  as  he 
otherwise  would  have  done,  to  his  damage  of 
the  sum  of  £300  currency— fl«W,  con  firm  irg 
the  decision  of  both  courts  oelow,  ^hat  the  river 
being  navigable,  the  obstruction,  if  any,  was  a 
public  nuisance,  and  that  no  action  by  an  indi- 
vidual would  lie,  unless  such  individual  suffered 
special  and  particu  lar  damage.  Brown  &  Gugih 
11  L.  C.  R.  401,  Q.  B.  &  14  L.  C.  R.  213,  P.  C. 
1864. 

114.  Action  of  damages  was  brought  by  the 

Slaintiffs,  alleging  that,  by  the  neglect  of  the 
efendant,  an  embankment  or  dam  which  they, 
the  plaintiffs,  had  constructed  in  connection 
with  their  mill  on  the  River  Blanche,  had  been 
carried  away  by  a  raft  of  timber  belonging  to 
the  defendants,  while  descending  the  river.  The 
defendants  pleaded  that  the  river  was  a  navigable 
one,  and  was  public  property,  and  that  conse- 
quently the  plaintiffs  had  no  right  to  obstruct 
such  river  for  iheir  own  private  use  and  advan- 
tage, and  that  all  due  ailigence  and  care  had 
been  taken  in  brinzing  the  timber  in  question 
down  the  T'lver—Held,  supporting  the  preten- 
sions of  the  defendant,  that  navigable  rivers  are 
public  property,  and  cannot  be  useii  by  private 
individuals  in  such  a  manner  as  to  obstruct  the 
use  of  them  by  the  public,  and  that  not  even  by 
authorization.  Beliveau  et  ah  k  Levasseur  et 
vir.y  1  R.  L.  720.  S.  C.  1898. 

115.  And  heldy  also,  that  the  plaintiffs  in  con- 
sequence were  not  entitled  to  damages  for  the 
destruction  of  their  dam.  lb.,  &  G.  39  Vic.  cap. 
22,  sec.  35. 

116.  And  in  a  later  case,  wherein  the  plaintiff 
brought  action  of  damages  for  injury  caused  to 
his  vessel  by  a  boom  which  the  appellants  bad 
constructedin  the  River  St.  Francis — Held^  con- 
firming the  decision  of  the  court  below,  that  the 
appellant  was  liable,  notwithstanding  that  the 
statute,  which  authorized  the  construction  of 
these  boomH  in  such  a  way  as  not  to  obstruct 
the  navigation  of  the  river,  required  that  the 

Elan  and  proposed  site  of  the  booms  should  be 
rst  submitted  to  and  approved  by  the  governor 
in  council,  where  the  evidence  established  that 
these  booms  did  really  form  an  obstruction  to 
the  navigation  of  the  river.  The  Pierremlle 
Steam  Mills  Co.  &  Martineau,  20  L.  G.  J.  225, 
Q.  B.  1876. 

117.  And  where  the  corporaton  of  the  city  of 
Quebec,  having  power  given  to  it  by  act  of  Parlia- 
ment to  build  an  aqueduct,  and  to  make  all  the 
works  necessary  to  introduce  water  into  the  city, 
constructed  a  bridge  over  the  River  St.  Gharles 
ill  furtherance  of  such  purpose,  and  action  was 
brought  by  a  proprietor  in  demolition  of  the 
bridge,  and  in  damages  resulting  therefrom — 
Held,  that  such  power  did  not  include  the  right 
to  obstruct  a  navigable  or  floatable  river,  but 
that  the  plaintiff  not  bavins  proved  any  real 
damage  that  he  had  suffered  thereby,  but  only  a 
prospective  one,  was  without  interest  to  bring 
such  action,  and  it  was  therefore  dismissed. 
Bell  V.  The  Corporation  of  Quebec,  2  Q.  L.  B. 
305,  S.  G.  1876. 

118.  Opening  Private  Letters,— Action  of 
damages  was  broaght  against  the  defendant  for 
having  opened  and  read  a  private  letter  which 
was  addressed  to  his  care  tor  another,  and  for 
having  taken  a  copy  of  such  letter  for  the  pur- 
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pofie  of  injuring  the  cbaracter  of  the  person  toj 
vbpm  it  was  addreesed— JTfli,   that  he  was 
]ia|>le.    Cor4ingkf  k  Neild,  18  L.  C  J.   204> 
S.C.1874. 

319.  Personal  Ii^ury. — No  damagee  can  be 
recOTered  tar  an  injury  which  has  been  sustained 
in  consequence  of  an  accident  produced  bj  im- 
prudence >n  the  part  of  the  person  injured. 
TtmHffnant  v.  Bolavert,  1  Rev.  de  lAg.  503, 
■K*  B.  1820* 

120.  Where  a  per8on,Nrho  had  been  voluotarily 
and  out  of  courtesy  assisting  at  a  ^p  was 
k flocked  down  by  one  of  the  horses  belonging  to 
the  fire  department,  which  had  been  l^ii  without 
guardiau  and  had  run  away,  and  the  person 
sofl^red  material  injury  thereby-- J746|4,  that  be 
lfiM|  entitled  to  damages,  and  the  po^por^i^n  to 
which  the  horse  belonged  was  responsible. 
Ouwumd  ▼.  The  Corporation  of  ^iontreal,  4 
R.  L.  285,  8.  C.  1872 ;  1064  &  1055  C.  C. 

121.  In  ao  action  by  an  employee  fpr  injury 
sustained  in  the  service  of  the  person  by  wqoni 
he  was  employed  -Mdd,  that  tlie  Question  as  to 
whether  or  not  he  was  entitled  to  damages  from 
the  master  must  be  governed  by  the  circum- 
stances of  the  case.  Oagnon  v.  Jporsythy  5 
R.  L.  228,  8.  C.  1873. 

122.  The  wife  of  the  defendant  dressed  i^p  two 
boys  in  masks  and  other  grotesiqu^  articles  of 
dre«e,  and  sent  tbehi  to  a  hotel ^  wbere  they 
frightened  a  woman  so  as  to  endiMiger  her  life  for 
some  time,  and  action  was  brought  for  damages 
— ttelH  that  the  wife  and  consequently  the 
husband  were  not  responsible  for  a  result  which 
they  cou>d  not  have  foreseen,  and  were  therefore 
not  liable  for  the  injury  inflicteil.  Lamaureux 
V.  Lamoureux,  4  R.  L.  539,  S  C.  B.  1873 ;  1054 
a|1055C.C. 

'  123.  Proieat  of  a  BiU  or  Note.-^ln  an  action 
of  damages  for  allowing  a  BiU  of  Ej^cbanse  to 
be  protested— JTeU,  in  demurreri  that  the  allega- 
tion of  having  suffered  damage  by  reason  thereof 
wtt sufficient  to  sustain  the  plaintiff's  declaration. 
Bmryv.  Mitchell,  5  L.  C.  H.  489,  S.  C.  1855. 

124.  For  Violaiion  of  Bridge  Prtvilege.— The 
plaintiff  brought  action  of  damages  for  violation 
6fan  exclusive  right  of  ferry,  granted  to  him 
by  special  statute,  over  a  certam  river — Beld, 
t,bat  the  conveying  or  crossing  of  persons  over 
tb«  river  within  the  limits  secured  to  the  plain- 
utfy  though  done  gratuitously,  if  it  ultimately 
pKjfduce  jeain  to  the  person  working  it,  was  a 
crossing  for  hire  or  gain  within  the  meaning  of 
the  statute,  andgives  rise  to  a  claim  for  dams^es. 
I/Mrohon  V.  Giobenski/  es  quali  3  L.  G.  J.  310, 
8.U.,  Sc  Ghhensky  ei  ux  &  Lukin  et  aL,  6 
L.  C.  J.  145,  Q.  B.  1862. 

XU.  In  Action  Ezparte. 

125.  In  an  exparte  action  the  judge  may 
award  any  damafcs  he  thinks  reasonable  under 
the  proofs.  Vaaeboncaur  v.  Jfcuon,  5  R.  L. 
235, 8.  C.  1873. 

XIII.  iNTKRfiST  OK  Judgment  fob. 

12Q.  Action  was  broueht  to  recover  damages 
by  reason  of  the  mills  Teased  to  the  plaintiffs, 
an^  the  property  contained  in  theip,  haying 
be^n  desti'oved  by  fire  caused  by  a  mob.  The 
quastipn   wnich   arose  was   whether   ipt^re^t 


should  be  allowed  fh>in  ihedfUo  of  jadmaati  a» 
in  ordinary  actious  of  diimiigps,  or  woetbar  it 
should  run  from  date  of  service  of  ppyssss 
Held,  that  intesest  would  be  lUiowed  from  the 
service  of  process,  such  ^ctiofi  baing  difli^rent 
from  an  i^stion  ^ti^tir^.  Dougloi  eioLk 
The  M^or,  «^,  </  Monirtal,  13  L.  C.%  IK 
Si  C*  1862. 

ZIV.  JoivT  Action  roa. 

127.  Wb^re  dififiscant  pexaoas  have  a^ffared: 
damsge  by  the  a^me  act,  ^ey  oauDOt  bnng  a 
joint  action  for  the  reoover|;  of  the  amouat  tner 
IM^V9  respectively  suffer^.  B4mmir4  ei  4sl,  k 
Bowr^,  13  L.  C.  J.  233,  &  C.  1869. 

Xy.  JunispiQTioiN  IK  AvaoMs  or. 

128.  Th^  plaintiff  broqgkt  action  of  damages,, 
claiming  £506  ton  brfi^bof 9op^act  oo  the  part 
of  tb?  defendant  in  relusi&g  to  give  him  posses- 
sion of  certain  premiaes»  ^coonDUug  to  the  terms 
of  a  written  lease  between  wm — Hel4g  on  ^ 
declinatory  exception  by  tke  dafsodanti  $hat 
such  action  coula  not  be  bvojoigbt  upder  wb^t  is 
known  as  the  Lessor  4^  Vfaiee  Act  C9oes  v. 
Close,  3  L.  C  J.  140,  8.  0. ;  m  C.  C.  P. 

l:^.  And  in  iHiotlier  ^^<am  for  dl^na9eB  for 
violation  pf  the  conditions  of  ^  lease  bpoaght 
under  the  Leasox  and  Lase^  Ao^r^Meld,  that  it 
WAS  no^  theamonnt  ol4<una0fs  claimed  but  the 
annual  rent  of  the  property  whieb  detarames^ 
tbeiurisdictionpftbeoourt.  Barhiary.  Ymuerr 
6  L.  C.  J.  44, 8.  C.  1861  $  807  C.  C.  P. 

XVI.  LiAvnuiTT  TO,  jt«e  Ri«bt  to. 

130.  WU^  ^  collision  baid  occurred  batveem 
two  vessels  in  the  LiM^bine  CfnaJ*  aa  aUogsd  by 
plaintiff,  tlirough  the  gxosb  nwligeoce  i^n^  malice 
of  those  in  cbai;ge  of  the  defendant's  steamer,  and 
the  defendant  pbaded  that  the  collision  w^  the 
result  of  pure  accident--jBe^  that,  as  the  plain- 
tiff had  tailed  to  establish  the  allegatiooa  of  his^ 
declaratian,  and  as  his  biuse  was  at  the  time  of 
the  collision  in  a  position  which  was  inTiolation 
of  tlie  rules  and  regulations  of  tiie  canal,  that  the 
action  would  he  dismissed  with  coats,  l^egm  v. 
Jackson  ei  al,  3  L.  C.  J.  225,  8.  C 1859. 

131.  Actbn  of  damages  waa  brought  by  an 
Indian  of  8iiult  8t  Louis  agaiiist  other  IadiaDs> 
for  having  driven  him  and  his  family  from  the 
house,  and  for  having,  pulled  down  the  house 
and  destroyed  it  and  the  furniture,  by  reason  of 
which  be,  the  plaintiff,  had  suffered  great  dan- 
age,  and  the  defendants  pleaded  that  then  was 
no  conspiracy*  as  alleged,  but  it  waa  proved  that 
they  took  part  in  the  acts  com plfiiaea  of— ifiTeld, 
reversing  the  judgment  of  tbe  court  below,  that 
they  were  equally  liable  with  the  others,  aod^ 
judgment  went  accondingly.  Niimentisiasa  k 
Jkwirente  et  aL,  4  L.  C.  J.  367,  &  10  L.  C.  B> 
377,  Q.  B.  1860. 

132.  In  an  action  before  a  jury  for  daoMg^ 
for  personal  injury  sustained  by  the  plaintiff 
while  pa8i*ing  in  front  of  a  building  in  oowne  of 
construction,  ky  the  (all  of  a  beam,  wM^h  W 
attributable,  the  plaintiff  allegail,  t^tbeoifiileBB' 
ness  and  negligence  of  the  dfUliMid^Dty  iha  eon- 
tractor,  or.peiqons  for  whom  ba  ^pi^  M^m^b^ 
—Held,  on  motion  by  the  defandant'Cfir  a  aew 


389 


DAMAGES. 


DAMAGES. 


390 


trial,  that  the  oontraetor  was  liable^  except  on 
proof  that  the  damage  was  occasioned  by  pare 
accident  or  irreeietifle  fiiroe'.  ffolmes  ▼.  Me- 
Narin,  5  L.  C.  J.  271,  8.  C.  1661 ;  1064  C:  C 

133.  And  Md,  also,  tM  the  amu  proiondi 
in  such  case  was  on  the  defendant  to  sbbw  tiiki 
the  accident  was  not  the  result  of  negligence. 
Ib> 

134.  The  plaintiff  sued  in  damages  for  the 
destmction  of  a  shanty  belonging  to  her,  in 
which  she  had  carried  on  a  fhiit  ^rade,  and  ^le 
defendant  placed  that  be  bad  been  notified  h^ 
the  corporation  to  move  it|  as  it  was  a  public 
niiiaanoe,  and  in  contravention  of  the  by-law  of 
the  corporation,  prohibiting  the  erection  of 
wooden  onildings  within  the  limits  of  the  city 
^—Hddj  that  no  damages  could  be  claimed  in 
cooaeqaence  of  the  abatement  of  a  public  nui- 
sance. Bientenue  t.  CbUy  8  L.  C.  /.  H  8.  C. 
lS6Sii  Q.  37  Vic.  cap.  2,  sec.  123,  ss.  38  &  48. 

130.  Action  was  brought  against  the  corpor- 
ation of  the  city  of  Montreal  for  damages 
ocoasioned  by  the  ^hafl  fh>m  their  drain  b^ing 
choked,  and  the  water  flowing  into  plaintiff's 
otlYw^^NM,  that  notwithstanding  the  water 
had  reached  plaiDtiifs  cellar  through  a  private 
diaiDy  which  defendants  had  kllowed  them  lo 
eonatacl*  that  the  defeiuiahts  vers  responsible, 
and  ttiat  the  cost  of  stdria^;'  si^gar,  whioh  plain* 
ttflb  were  obliged  to  remove  ihmi  the  cellar^  #as 
a  legitimate  Ati  of  such  damaire.  TJit  Maqtar, 
€tc;^M4^n^eata  MitehetL  fL.C.  3.%^iu 
L.  C.  R*437,  Q.  'B.  166^ ;  IW  t  C. 

13S»  Action  of  damii^B  was  broi]g)|^t  by  ^be 
faftMr  of  a  boy  seven  yifaraof  m,  wh6  had  eeen 
nn  6var  and  InjutM,  afid  the  flea' was  that  the 
boy  had  contributed  to  the  accid^t  by  his 
i^^lpiftnee  and  imprudence^ J7«I4  t^a^'ti^e  boy 
cowl  only  be  ^eld  to  the  Exercise  <»  snC^ 


dcDce  as  was  ebual  to  his  daMeity.  Btaxic 
V.  CVorom  11  L.  C  J.  287,  ;|Fr  "  "' ^ 

ac.i90s 


pru- 


individnally  to  prefer  sv^h  a  charge  f^ins^  any 
of  the  witnesseo  eiiaminedt  and  t^at  it  w$$  euf— 
ficient  for  the  plainti1!f»  in  seitifig  up  the  fa^.  to- 
allege  that  the  defendant,' with  eight  othere,  did 
conspire  to  charge  hi  in  witib  wilful  and  00?°^^ 
peijury>  etc.  Simard  A  Tovmsendi  6  L.  C.  R- 
315,  Q.B.W6. 

140.  Cy  Jfayor.—Whe^  ^  person  injured  by 
the  firinff  of  the  troops  during  a  riot  brought 
action  of  damages   asainsi  ihe  mayor,  under 
whose  orders  it  was  alleged  Uie  firing  had  \bken 
hULce—JSeld,  that  where  t^e  evidence  was  con- 
flicting as  to  the  necesfkftf  of  the  firingi  and 
where  the  mayor  had  actecl  in  good  fMth  and  in 
the  exercise  of  his  diBcrs|ion,  that  it  may  hare 
been  hastily  done,  but  t^t  be  was  not  legally 
liable    in   damages.    Stevenson  v.    WUsony  2' 
L.  C.  J.  254,  8;C.  1867;  C.  31  Vic  cap.  70,. 
sec.  6.* 

141.  €f  Nimpapers.  ^-Action   of  damages 
was  brought  aizainst  the  proprietor  of  a  news- 
paper for  publishing  QAder  the  head  of  "  bntlis  *'^ 
a  notice  to  the  eflbct  that  the  plaintiff,  an  un- 
married lady,  but  dtecrib^  in  the  notice  as  the- 
wifle  of  $0  and  so,  had  given  birth  to  two  sons^ 
The  defendants  pleaded  that  they  had  been  im- 
posed upon  by  some  on^j  and  as  soon  as  the  im- 
position had  been  discovered  they  had  pablisheck 
anabology  (which,  however,  was  not  commani- 
cated  to  the    Udy),  and   offered    £1%  ft>r  the* 
discovery  of  the  party  who  had  seat  the  notice, 
aad  that  they  were  guilty  of  no  neglect— iGilc2r. 
that  they  ware  liable  for  the  least  want  of  the- 
grsateit  care,  bat;  as  there  was  no  malice,  dam- 
ages would  only  be  rendered  for  fifty  shillings.. 
^eumti  e.  Kinnear,  €  L.  C  R.  410,  8.  C  1864. 

142.  €f  Neigkharing  ProprUifirs.-^ln  an.^ 
action  of  damages  alleged  to  have  l»een  caused^ 
fiarth'  by  obstnictions  phtoed  on  the  plaiatttf^ 


137.  W  jUfee.-Tbe  ri^ntiff  had  left  hia 
bona  with  tb^dl^fieD^ttt. a^iry^tf ble  ke«»f n 
fbr  hii€,  mS  #hit^  xMethUi  tin  it  wiw  shoi^  of 
ita  laaae  ftod  taiT— JSTel^.  tbat  the  landlord  was 
mpo«fi^  f&r  aiich  dakme,  and  thit.  without 
prooCto  i)ke  ooatnry,  t^e  cuuna«fe  would  be  p^- 
antiied  lo  haV^  been  oomtnittM  ly  his  servants, 
6tim  coaaeooeoceof  their  ni^lect.  Durocher  t. 
iMMfl^^C.U8, 8.G.  imi  10644^1815  C.  C. 

im:  of  C|irri<rj.^Notwithslandiiig  tiotice  of 
speciial  bdaditions  given  by  h  common  ciMet, 
limitiDg  his  liability,  he  is  responsible  for  dam- 
agea  caoaed,  k^  his  ihuJt,  or  Ipe  Ij^ult  of  Uiose 
for  wboiii  he  is  responsible.  Campbell  v.'  The 
Grand  Ihtnk  Mai^MfQnyfunif,  3  R.  L.  461, 

VnryaMfi.— The  f^iatiff  was  one  of 
M  aaamioed  bel6re  a  coroner's  jury 
to  rn^uiia  into  the  death  of  'tbe  per- 

•  -1  ^^f  ^^  **"  known  as  >he  i  pening,  gelling  or  ap|Miendb&  or  endeavoring  to  4b- 
a  IMtfl.  Tim  jury  was  composed  of.  mne-  nerse,  mIm  or  ayinrShend,  anyof  the  perMne  to  ontMr- 
MM.  who  ftuledto agree  upon  a  verdict.  'WUTi rtwowly  and  tamttltuoasly  MMmMe«.  any  »ttoli 

httt4i»,  womBsae>dlAnng  i)nom  the  other  t^n, 

read  iip^pir  oalfiag  the  atteotion  ct  the  autliori- 

tiea  io  tba  depositions  of  some  of  thie  wit^iessec, 

and  aaaong  others  that  of  the  plainti^  which 

they  ■llipl Wrt^med  a  wilfpl  aad^cprrnpt^pe^ 

vcnias  9r  Uia  tnitb^lretii,  reversing  the  iud|^ 

jBhfe^  iii^*»  conn  fadow  (see  4  L.  C.  R:  193), 

Om*  a  ■■»  ani  nmiipetiiif  for  oner  or  more  jurors 


wala  not  responsible  to  a  neighboring  woprietor 
;for  damages  caused  by  his  tenant  while  quarry- 
ing on  hia  prqpertv.  Yannier  ei  ^tx,  v.  Liteke,  2 
L.  C.  J.  320,  8.  C.'l868,  A  art.  33  tupra. 

143.  Q^i?(MM<  Jiu]9ce<or.--0nanappefltom 
a  judgment  dismissing  an  action  c^f  damages 
broagbt  against  the  defendant  by  the  plaintiff" 
for  an  alleged  encroachment  on  hie  proper^,, 
the  defendant  being  a  road  inspector  of  the 
municipality*- A^oonfllrming  the  judgnaeat  or 
the  court  below,  that  he  was  not  subject  to  an^ 
action  of  damages  for  acts  done  in  the  disobarge- 
of  his  duty,  and  not  even  when  they  are  OQt- 
side  of  his  duty,  unless  a  month'i  notice  of  such 
action  were  previously  given.  JeU4k  CkoqueiUf^ 
1  L.  C.  J.  148,  Q.  B.  1867;  22  C.  C.  P.  h  381 
€i  seQ»'  M.  C 


*  By  the  Statate  etted  It  Is  provided  that  f  f ,  In  the  di»- 

»r^ng,  gelling  or  ap|frtfien<fin&  or  endeavoring  to  m- 

»rse,  Miae  or  ayiRmnd,  any  of  the  pereone  to  jukltm- 

Oly,  rtotowdy  and  toaattltttoasly  aaeemMe^.  any  eueh 

person  happfn  to  be  killed,  mHlmed,  or  bun  by  reaton 

of  their  TMining  the  pentobe  dlspensf  ug,  snismg  or  ap- 

pi^heniltig,  or  undMivortiic  to  dfsperae,  mIim  ot  »ppr^ 

head  them,  then  every  tnofi  Justlee  of  the  per  ee,  eoBilff^ 

deputy  iheriff,  mayor.  Ac.,  4^c .  and  all  persons  who- 

Wcfre  aiding  and  assisting  ihetn  or  any  t*f  tbeni,  shall  bo 

free,  discharged  and  Indeniittlied.  a«  w«n  Hgalnst  thai 

4iiiieen»s  Majesty  aa  against  all  and  every  other  |tenon  or 

jyersons  of  er  eoDoemuig  the  killing,  raainiliig  or  burtlMc: 

'  *  srsoiiH  so  nnlawrully.  riotovalj' 

bknl  ae  aforesaid. -^Kd. 


of  any  snch  person  oi'  persoiii* 
atnd  toaaaltQioady  assembknl 
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144.  Of  School  Commiasioners.'-'Ii  school 
tfnaater  broaght  action  of  damages  against  tlie 
cachool  oommissionera  for  uniuflt  removal  from 

his  bouse  where  he  was  bolaiog  such  school — 
Held,  that^  notwithstanding  the  provisioiid  of  9 
Vic.  cap.  29,  sec.  21,  the  courts  would  inquire 
.•into  the  sufficiency  of  the  cause  of  removal  of  a 
school  master  appointed  by  school  commis- 
sioners, and  such  removal  by  the  commissioners 
IS  not  conclusive  before  the  courts.  Gaudry  v. 
MarcotUsy  11  L.  C.  R.  486,  S.  C.  1861. 

145.  Of  TeUgrafh  Chmpany. — A  telegragh 
•company,like  the  Montreal  Telegraph  Company, 

is  liable  in  damages  for  neglecting  to  transmit 
4  message  which  it  had   undertaken  to  send. 

Pacaud  v.  The  Montreal  Telegraph  Company, 
H  R.  L  601,  a  C.  1871 ;  1071  C.  C. 

XVII.  Measure  or. 

146.  In  an  action  against  the  master  of  a 
-steamer  for  injury  done  to  the  wharf  by  the 

steamer  striking  aeainst  it  in  making  her  berth 
— Heldf  that  the  vniarf  not  being  in  good  order, 
the  rule  of  two-thirds  new  for  old  might  be 
urged  as  a  guide  to  the  discretion  of  the  court 
in  awarding  damages.  The  Harbor  Commis- 
^sioners  of  Montreal  &  Grange.  10  L.  C.  R.  269, 
<),.  B.  1860. 

147.  And  in  an  action  brought  for  the  recovery 
«of  damages  alleged  to  have  been  incurred  by 

reason  of  the  refusal  of  the  defendant  to  register 
certain  transfers  of  stock  by  the  plain  tin  for 
several  months,  judgment  having  gone  against 

'the  defendant  and  appeal    being  htA—Heldt 

«con6rming  the  judgment  of  the  court  below,  that 
in  such  an  action  the  true  measure  of  damage 
is  the  difference  between  the  price  of  the  stock 

-at  the  time  of  such  reflisali  and  its  price  at  the 
time  of  the  subsequent  registration  of  transfer. 
The  Grand  Trunk  BaUuxw  Company  of  Canada 

•A  Webster,^  L.  C.  J.  178,  Q.  B.  1861 ;  1073  C.  C. 

148.  Action  was  brought  on  an  executory 
'4X>ntract  for  the  purchase  of  hope  by  the  vendor, 

who  allied  that  the  defendant  refused  to  accept 
.and  pay  for  the  hops  according  to  the  contract 
—Hdd,  that  the  measure  of  damages  was  the 
difference  between  the  contract  price,  and  the 
price  at  the  time  the  defendant  refused  to  per- 
form the  contract.  Bonodl  &  Kilbom  et  af.,  6 
JL.  C.J.  108  &  12  L.  C.  R.  161,  P.  C.  1862; 
107a-1076C.  C. 

149.  In  estimating  the  damage  due  to  the  pro- 
.prietor  of  a  building,  the  floors  of  which  have 
sunk  in  consequence  of  the  insufficiency  of  the 
timber  used  to  support  them^Held,  that  allow- 
ance must  be  made  in  favor  of  the  architects  and 
•contractors  for  what  the  work  would  have  cost 
had  timber  been  used  of  a  size  and  quality 
sufficient    David  &  McDonald  ei  al.  &  David 

v&  Hopkins  et  al.  k  David,  8  L.  G.  J.  44  k  14 
L.  C.  R.  31,  Q.  B.  1863;  1073  C.  C. 

160.  And  in  estimating  such  damans  also 
nd  allowance  will  be  made  to  the  proprietor  for 
.moneys  paid  by  him  to  his  tenants  for  expendi- 
ture by  them  m  removing  out  of  the  building 

•during  the  time  the  necessary  repairs  were  beine 
anade.    lb.  &  1076  G.  C. 

161.  In  an  action  by  a  bank  against  its  man- 
ager for  damages  for  loss  accrued  through  his 
anioconduct— :i&Zc{>  that  the  judicial  committee 


of  the  Privy  Council  would  not  niter  the 
amount  awai-  led,  unless  there  were  clear  proof 
chat  the  court  below  had  proceeded  upon  an 
entirely  erroneous  basis.  The  Bank  of  ^PP^ 
Canada  k  Bradahaw  et  alt  17  L.  C.  R.  273, 
p.  C.  1867. 

162.  A  difficulty  in  determining  the  exact  ex- 
tent of  the  injury  8uffered,  and  the  absence  of 
means  to  fix  the  ainuunt  of  damages,  are  not 
reasons  for  dismissing  the  demand,  as  it  rests 
with  (he  ju<ii£c  in  such  case  to  determine  the 
amount.  Lepage  v.  Girardf  4  R.  L.  564,  S.  C. 
1872. 

153.  Action  of  dama^ie®  wu««  brought  for  faiN 
ure  to  deliver  a  quaniity  of  wood  according  to 
contract.  The  plaiiuill  claimetl  lar^  damages 
for  non-delivery  vf  llie  wood  in  the  wmter,  when 
tlie  price  rose  very  high — Held,  sustaining  the 
pleai  that  the  danmge  was  to  i*e  estimated  by  the 
price  at  the  time  the  contrnct  was  broken.  Lor 
flamme  v.  Legault,  3  R.  C.  72,  S.  C  1872 ;  1073 
*C.  C. 

154.  In  an  action  of  damages  for  the  loss  of 
a  trunk,  in  winch  action  the  value  of  the  time 
lost  by  plaintiff  in  making  enquiries  tberefor 
was  also  claimed — Held,  that  the  value  of  the 
property  lost  was  the  only  measure  of  damages. 
Breton  v.  The  Grank  Trunk  Railway  Company, 
2  R.  G.  37,  8.  C.  1872. 

1 55.  In  an  action  for  damages  for  the  deteriora- 
tion of  an  immoveable  upon  which  there  is  a 
hypothec,  the  measure  of  damages  is  not  the 
value  of  the  wood  cut,  but  the  deterioration  of 
the  property  caused  by  such  cutting.  DesauieU 
et  vtr.  V.  Ethierj  15  L.  C.  R.  301,  8.  C.  R.  1871  ; 
2065  C.  C. 

156..  The  measure  of  damages  in  the  case  of 
breach  of  a  notarial  contract,  to  manuftu;ture 
and  deliver  a  carriage  within  a  specified  period, 
does  not  include  loss  of  profit  by  reason  of  non- 
delivery. Marlow  v.  Jjajeunesse  et  aL,  18 
L.  C.  J.  188,  8.  C.  R.  1873  j  1073  k  1074  C.  C. 

157.  And  in  an  action  ag^ainst  a  Itoman  Catho- 
lic priest  for  damages  for  injurious  and  defama> 
tory  words  spoken  oy  him  concerning  a  parish- 
ioner—.ffeM,  reversme  the  judgment  of  the 
court  below,  that  where  the  conduct  of  the 
defendant  was  clearly  reprehensible,  though 
actual  damage  may  not  have  been  prov^. 
sufficient  exemplary  damages  should  be  allowed 
to  give  the  plaintiff  his  costs.  Broasoit  k 
Turcot,  20  L.  C.  J.  141,  Q.  B.  1875,  k  arts.  55-<57 
supra. 

XVIII.  Not  Covered  bt  Penalty. 

168.  In  an  action  of  damages  for  the  non- 
performance  of  a  special  agreement  in  which  a 
penalty  was  stipulated  to  be  paid  by  the  party 
failing  to  carry  out  the  agreement — HM,  that 
the  penalty  could  not  be  considered  to  cover  the 
damages,  and  therefore,  wherever  loss  was 
proved  to  have  been  sustained,  whether  beyond, 
below  or  equal  to  the  value  of  the  penalty,  the 

{)lain tiff  would  be  entitled  to  judgment  for  such 
OSS.    Muir  et    al.  k   Wiley s  el  al*,  P-  R.  61, 
K.B.  1810;  1133  C.  C. 

XIX.  Pbesoriptiok  or  Action  pob. 

159.  The  pUintiff,  a  laborer,  brooi^l  motion 
of  damages  against  the  defendants  to  Ivories 
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postained  bj  him  while  working  on  their  road  in 
their  employ.  The  defeodADto  pleaded  a  pre- 
eeription  of  mx  inonUie — JBeldi  that  such  pre* 
•icnptioD  does  not  appi  j  to  actions  for  damages 
caused  bj  the  neglect  or  malfeasance  of  the  com- 
pftBj's  Beryants  m  the  ordinary  management  of 
ihe  road^and  that  Uie  breaking  of  a  bolt,  where- 
by the  rear  wheels  of  a  car  were  separated  from 
It,  ftod  the  car  thrown  off  the  track  in  conse- 
iiwDcewas  sufficient  eTidenoe  of  neglect,  and  of 
iWdefectire  condition  of  the  car,  the  proof  show- 
og  that  the  train  had  just  left  the  station  and 
»u  proceeding  only  at  the  rate  of  four  or  five 
oiks  an  hour,  there  being  no  obstructions  on 
lie  track  or  anything  out  of  the  usual  wajr  to 
ause  Buch  an  occurrence,  and  that,  notwith- 
ta&diog  the  evidence  of  defendants'  servants, 
hat  the  car  had  been  examined,  and  that  no 
lefect  was  risible.*  Germain  t.  The  Montreal 
i  New  York  Railway  Company ^  6  L.  C.  R. 
Tly  S.  C,  &  Marshall  ▼.  Jte  Grand  Trunk 
Railway  Company  of  Canada,  1  L.  C.  J.  7  &  6 
.  C.  R.  339, 8.  C.  1856 ;  2261  C.  C. 
IdO.  And    in    another   action    of   damages 


9UDSt  a  railway  company. the  plaintiff,  by  his 
Klaratioo,  all^^  that  a  large  quantity  of  fire 
rood  belonging  to  him,  and  which  had  been 
iaced  on  the  Ime  of  the  defendants'  road,  had 
«eQ  destroyed  by  fire,  owing  to  the  neglect  of 
he  defendants  and  their  servants,  &c.,  in  set- 
ing  fire  to  rubbish  along  the  line  of  their  road. 
*he  deflendants  pleaded  the  prescription  of  six 
lonths  under  8  Vic.  cap.  2o,  sec.  49,  &  14  & 
)  Vic.  cap.  61,  sec  25 — Heldy  that  the  plea 
ai  good,  wid  the  action  was  dismissed.  Bou- 
herviUe  t.  The  Grand  Trunk  Bailway  Com' 
2JW,  I  L  C.  J.  179,  S.  C.  1867. 

i6I.  And  where  the  plaintiff,  as  tutrix  to 
lioors,  broufcht  action  for  the  recovery  of  dam- 
^  for  the  death  of  the  father,  who  had  been 
illed  by  an  accident  on  a  railway,  it  was  held 
1  at  the  action  was  prescribed  b^  one  year,  and 
was  therefore  dismissed.  Fihatrault  v.  The 
rand  Trunk  Bailway  Company  of  Canada, 
L  C.  J.  97,  a  C.  1867. 

162.  And  where  the  plaintiff  brought  action 
'  damages  against  the  corporation  of  the  city 

Montreal  for  neglect  to  make  fences  and 
tehee  alone  die  line  of  the  aqueduct  from 
ichine  to  Montreal,  by  reason  of  which  ne- 
ect  the  plaintiff  was  deprived  of  the  use  of 
oot  fifteen  arpente  of  land,  the  action  was 
Bmiased  in  the  Soperior  Cour^  on  the  eround 
want  of  pr(x>f  of  damage,  and  in  appeal  on  the 
ound  that  the  action  was  prescrioed  by  the 
pee  of  six  months  fh>m  the  time  the  alleged 
kmage  ceased.  Figeon  v.  The  Mayor,  Ac,  of 
ontreal,  3  L.  G.  J.  294,  A  9  L.  G.  R.  SU, 
B.  1869 ;  2261,  sec.  2,  G.  G.,  A  Q.  37  Vic  cap. 
•  aec>  *iH. 


*  Bat  bf  Q.  S2  Vie.  e»p.  ftl,  Me.  21,  It  is  now  pro- 
led,  that  all  raits  for  indemnl^  for  any  damage  or 
1177  Matalned  by  reaaon  of  tne  railway,  abiul  be 
titated  witldn  alz  montha  next  after  tbe  time  of  such 
>poMd  damage  anstalned,  or  if  there  be  oontlniMtioii 
lae  damage,  ttien  within  aix  montbe  nest  after  the 
IAS  or  eommlttiiigiocli  damage  oeaaes,  and  not  after- 
rot,  and  the  ditaMlantB  may  plead  the  general  imne 
i  fiTe  this  asi  and  the  apeeiaraet,  and  the  matter  in 
denee  as  aaj  Mai  to  be  had  thereupon,  and  may 
>Te  chaa  the  same  waa  done  in  parsnance  of  and  by 
tfaority  of  this  set  and  the  apeeial  act.— Bn. 


XX.  Right  to,  see  Liability  to. 

163.  Where'a  father  bound  his  son  as  appren- 
tice, representing  him  to  be  only  sixteen  yearsof  ~ 
age,  whereas  the  son  was  over  that  age,  and  whei> 
arrived  at  majority  left  his  emplov— J7eZd,  that 
the  father  was  liable  in  damages  for  the  loss  of 
time  of  his  son. .  Rice  v.  Coo,  1  L.  C.  J.  10,  S.  G- 
1866. 

164.  In  an  action  of  damages  by  the  purchaser 
of  a  thrashing  mill  in  consequence  of  the  bad 
working  of  the  mill— ZTe^  that  having  neglect- 
ed to  tender  back  the  article  as  soon  as  its 
defective  condition  was  discovered,  he  could  not 
recover.  Clement  v.  Page  etal,l  L.  C.  J.  87^ 
S.  G.  1867 ;  1630  C.  G. 

166.  Where  the  plaintiff  sued  to  recover  the- 
value  of  repairs  done  to  a  barge  belonging  to 
defendant  and  for  the  use  of  the  dock  wnile  re- 
}>airing,  etc.,  and  defendant  set  up  in  compensa- 
tion a  claim  for  damages,  including  the  loss  or 
profit  for  twentv  days  detention  of  his  barge  in 
the  dock  after  the  repairs  were  finished^  and  for 
the  wages  of  the  men  emploved  to  navigate  the 
barse — Held,  that  a  person  wno  receives  a  barge- 
uncler  such  circumstances   to  be  repaired   is 
liable  in  damages  for  not  delivering  the  barge 
out  of  dock  when  the  repairs  were  finished,  and 
that,  although  the  delay  arose  from  a  laige- 
vessel  being  taken  into  dock  which  prevented 
the  barge  from  being  got  out.    Tate  ei  al.  v, 
Cavan,  17  L.  C.  R.  499,  G.  G.  1867. 

166.  Where  a  plaintiff  brought  action  against 
the  wrong  person  and  was  non-suited,  and  the^ 
plaintiff  brought  action  of  damages  for  loss  of 
time,  etc. — Held,  that  the  only  penalty  upon  a. 
plaintiff  failing  in  his  suit  was  the  costs  of  the 
suit,  and  where  he  had  acted  in  good  faith,  the- 
defendant  could  not  recover  for  loss  of  time. 
Cayer  v.  Lahrecque,  16  L.  G.  R.  130,  G.  G.  1866^ 

XXI.  UVLIQVIDATED. 

167.  A  claim  for  unliquidated  damages  for 
allesed  personal  wrong  is  a  sufficient  cause  of 
indeDtedness  to  justify  the  issue  of  a  writ  of 
cai)ias,  when  the  facts  submitted  to  the  judge 
satisfy  him  that  there  is  something  tangible  to 
give  damages  for.  Redpath  v.  Gidmnge,  9 
L  G.  J.  226,  S.  G.  1863 ;  BOl  C.  G.  P. 

168.  A  claim  under  a  bill  of  lading  signed  at 
Marseilles  in  France  for  the  delivery  of  goods  at 
Montreal,  where  the  carrier  makes  default  in 
deliverv,  and  the  valueof  the  goods  is  claimed,  is 
not  a  claim  for  unliquidated  damans  requiring 
an  order  of  a  judge  in  order  to  justifv  a  capias. 
Koomhuyeev.  Grondin,  14L.G.J.  21^  S.G.  1870. 

169.  A  writ  of  capias  issued  without  an  oider 
of  a  judge,  where  tlie  ground  of  capias  consists 
in  unliquidated  damages  will  be  quashed  on 
motion.  Goyetie  v.  McDonald,  4  R.  L.  638. 
S.  G.  R.  1873 ;  801  G.  G.  P. 

DAMS— &«    SERVITUDES,    MILL 

STREAMS. 


DATE. 


I.  Of  Bill  or  Note,  see  BILLS  OF  EX- 
GHANGE,  Ac. 
IL  Of  Receipt,  see  REGEIPT. 
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DEATU. 


mwr. 
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DATIO  m   SOLtJTi;*— See   DfSOL- 
YBNCr  AAMOHttiift. 


th«t  tli«  rekiMdiitt^i  muit  be  etteblLriMi  (f 
1^00  proof)  tM  4i^nl  dmrnni^  miMt  bettHwM. 
/Vom^ef  fi9.  A  /odbon  d  c3l,  1^  L.  C.  J.  m, 
Q.  B.  1^89. 


DEATH. 

I.  Or  Diris»AKt  xnttmn  OipiaSi  170. 

II.  Of  Party  to  a8uit,  171-176. 

m.  Of  Rklativb  bt  Accidbkt^  177, 178. 

I.  Of  Depeitdant  ttkdeb  Capias. 

170.  The  death  of  the  defendant  under  capiae 
^fote  jud^eni  releasee  the  surety.  Raymond 
^.  Walker,  3  Rev.  de  L^g.  297,  Q.  B.  1848. 

IT.  Of  Pawty  to  a  Suit. 

.171.  Where  a  suggestion  of  the  death  of  one 
<if  several  defendants  is  filed  of  recordi  and  a 
tnOtion  is  made  to  compel  the  remaining  de- 
feildant' to  substitute  an  attorney  in  the  place 
of  the  atlomevs  of  record,  one  of  whom  has  been 
•^levaled  to  the  bench,  the  motion  will  not  be 
.granted  until  such  suggestion  is  either  removed 
or  disposed  of.  Sawoageam  v.  Robertson  et  al, 
^  L.  G.  R.  224,  a.  C.  1859. 

172.  The  death  of  the  plaintiff  in  a  cause 
interrapts  peremption.  Tale  et  al  v.  McNeoin, 
^  L.  C.  J.  14)8,  S.  C  1860 ;  455  G.  G.  P. 

173.  On  a  rule  for  peremption— ^^{(l,  that 
one  of  the  defendants  having  died  during  the 
pendency  of  the  suit,  that  the  peremption  did 
not   run  during  the  three  months  and  forty 

^ays  allowed  to  the  heirs  to  deliberate.  McKem 
-etal  V.  Oerrard  et  aZ.,  6  L.  C.  J.  331,8.  C. 
1861 ;  664  &  666  G.  G. 

174.  The  death  of  one  of  the  plaintiife  inters 
rupts  the  peremption.  Brewster  et  at  v.  Childs 
^t  al,  9  L.  G.  J.  21,  8.  G.  1863  ;  455  G.  G.  P. 

175.  And  the  death  of  one  of  the  defendants 
interrupts  the  peremption.  Howard  et  aL  v. 
CMds  et  al.,  9  L.  G.  J.  22,  8.  G.  1863. 

176.  But  held,  later,  that  the  death  of  two  of 
the  defendants  does  not  internipt  peremption. 
TerriU  v.  Haidane  et  at.,  15  L.  G.  J.  245,  8.  G; 
1871. 

HI.  Of  Rblatitb  sr  Aocioevt. 

177.  The  representatives  of  a  person  killed 
on  a  railway  brought  action  of  damages,  alleg- 
ing gross  nedigence  on  the  part  of  defendants' 
eervants,  and  the  jury  found  for  the  pUintiff 
i;319,  of  which  £19  was  evidently  intended  for 
the  horses  and  waggon,  which  were  destroyed 
atUiesame  time^Beld,  reversing  the  judgment 
of  the  court  below  (1  L.  G.  J.  280,  8.  G.  1857), 
•which  set  aside  the  verdict  as  to  £300,  that  the 
damages  to  vrhich  the  plaintiff  were  entitled 
were  at  common  law  not  confined  to  injuries  of 
which  a  pecuniary  estimate  could  be  made,  but 
comprehended  al«>  a  solatium  to  the  widow  and 
next  of  kin  for  their  bereavement,  and  the 
amount  of  such  damages  was  necessarily  within 
the  province  of  the  jury.  Rmaryetal.&  The 
Grand  Trunk  Railway  Company  of  Canada,  6 
Ij«  G.  J.  49,  Q.  B.  1860. 

178.  Action  of  damages  .was  brought  for  the 
death  of  a  relative  killed  on  a  railway— fic/rf, 


debaTs  us  oomptb— &e  kotiois 
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DEBfiNTUBES. 

I.  Pbitilcob  op  Cbowx  pob,  see  HYPO- 
THEC OP  Gbowv. 


DEBT— &e  OBLIGATIONS 

I.  Eztikotiov  dp,  179. 

II.  Paid  aptbr  Pbbsobiptiok,  180. 

III.  Whsrb  Greatbo,  181, 182. 

IV.  Which    will    povkd    a    Capias,  see 
GAPIA8,  Gboukds  of,  Ao. 

I.  Extikotion  of. 

•  » 

179.  Where  the  debtor  of  a  corporation  be- 
comes insolvent,  and  the  propercy,  suk)J60l  to 
the  debt,  is  sold  by  Che  assignee  to  the  insol- 
vent estate^irel(2;  that  the  claim  of  the  oorso- 
ration  is  thereby  extinffuished  as  rMSjds  & 
debtor.*  Blain  v.  The  Chvporaiian  qfOrwih, 
5  R.  L.  180,  8.  G.  B.  1873. 

II.  Paid  aptbb  Presoriptiov. 

186.  An  action  en  r^itUion  lies  to  reoorver 
money  paid,  but  under  protest,  in  satisfaclxMiof 
a  prescribed  debt,  when  coercion  has  been  en- 
ployed  to  obtain  payment  The  CorparaiUmqf 
Qu€bec  &  Oannh  10  L..G.  J.  317,  Q.  B.  186f : 
994  &  1047  G.G.  * 

HI.  Where  Created,  see  ACTION,  Bion 

OP. 

181.  A  debt  under  a  bill  of  lading  wmed  at 
Marseilles,  in  France,  for  the  delivery  of  goods 
in  Montreal,  where  the  carrier  made  de&ult  m 
deliverr,  and  the  value  of  the  goods  is  de- 
manded, is  not  a  debt  created  without  the  Pro- 

T"^  T^^«?o*??*!^-  ^Jfoomhstysev.  Orandm^U 
L.  C.  J.  218,  8.  G.  1870 ;  806  G.  G.P.,  iTpUn, 
arts.  117  etseq,  swra. 

182.  Damages  claimed  for  breach  of  a  ooa- 
*™cj^n>«ie  in  Norway,  but  to  be  executed  in 
the  Province  of  Quebec,  does  not  constitute  a 
debt  created  out  of  the  Province  of  rimads 
L^f^^foJT^  <^««P«"y  A  Olsen,  18  h.  C.  J. 


*  By  tbe  iMolvent  Act  of rortdod  that  all 
tales  of  reil  etute  made  by  the  "wtrnec  ihall  Imm 
same  effect  Jn  the  Provlnoe  of  QoeKo  irtAi 
prlTile«6s  andh^pothaoi  fxlfttiag  thecaon  aatf 
had  been  made  by  a  Bberifl  ondar  a  vtUoCt 

c"  C%     Kd"  ^""**'  ^'^'     ^^  ^*^  ^^ 
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DECRKKa 
DEBTS. 


II.  Whit  am,  184. 

I   UllTTACBAVLB. 


183.  Wb^,  iiiM«f  ft  Writ  of  tfCtiffttiinent  in 
gunMhtDent,  the  Hers  sahi  detltcnsd  that  the 
ooty  ftnonnt  dtre  hf  him  to  the  deibVicta^nt  was  a 
cam  of  $100,  due^nder  a  jad|ment  for  dam- 
&9S  for  perBOoitl  wrong,  and  the  defendant 
pietM  the  nnattachable  nature  of  such  a  claim 
-Hdd,  tnaibtalnhifi;  the  pretenitiona  of  the 
defendant,  that  «uch  a  clahn  could  not  be  oon- 
foonded  with  other  claims  and  property  belonf^- 
ing  to  the  defendant,  bat,  on  the  contrary, 
wM  aDaUaclmble»  atii  tfae  aeiztire  was  dis- 
iQi.*sed  with  eoets.  Chef  ▼•  lMn(trd  et  vir, 
k Deettty  etai^^  lu  G.  J.  3(y5,  A  13  L.  C.  R. 
i4,S.C.  1862;  567,  $56  ^628  0.  C.  P.,  &  p. 
123,  Arts.  910  ei  9eq,  tvpra. 

n.  What  a««. 

JH.  Bat  kHdy  laler,  thatclain^B  attsin^  from 
lorto  most  be  eottoidered  debts,  aB  well  as  thoee 
uvioff  from  contraels.  Redptdk  v.  Oiddings, 
)LC.J.226,S.  0.1869:. 
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DECK  LOADS. 
Custom  or  Tbadb  with  RsoarD  to. 


185.  Where  the  defendant  to  an  Bolioa  for  a 
alanoe  of  frei^t,  set  up,  by  way  of  incidenta) 
emand,  a  claim  for  Iobb  on  the  merchandiBe 
r*nveyed,  which  had  accrued  daring  the  Toy- 
pe  by  reason  of  the  plaintitf  can^inc  a  portion 
f  the  cargo  on  deck,  and  the  plaintra  pleaded 
custom  to  that  effect — Held,  confirming  decl- 
ioo  of  the  court  below,  that  there  was  no  cub* 
^m  of  trade  jastifytng  the  plaintjfT  in  carrying 
part  of  the  car^  on  the  deck  of  the  veBBeT, 
od  exempting  bim  from  lose  ariBiag  thereby. 
'ahfrty  &  Torrance  et  ah,  4  L.  C.  J.  371,  8.  C. 
;  6  L.  C.J.  313,  A  13  L.  C.  R.  401,  Q.  B.  1862 ; 
425  C.  C.  A  C.  36  Vic.  cap.  56. 


DECREES. 
I.  Of  Abcbbisbop. 


186.  On  ftD  applicatton  for  a  writ  of  certio- 
tri — HHd*  that  the  decree  of  the  archbishop 
r  Qnebeo  for  die  erection  of  a  piarish  is  not  a 
ri)  praeeedisg,  saiject  to  the  revision  ofUie 
ipenor  CMBt,  bat  is  a  proceeding  purely 
;cle«MCieal»  mad  wifhout  the  jariediction  of 
t  e^OBty  m  loor  t»  no  pn)eeedm^  are  had 
rDbe  yaltyw  oMahiltt^  a  ratmcation  of 
tch  a'flgrtiiiar' ti^'tathonty.     Quay  exp.,  2 


187.  The  absence  of  a  seal  to  a  deed  of  ekle' 
of  a  property,  when  the  purdiaser  has  been  pat 
in  pOBsession,  and  paid  the  prioe  of  sale,' is  n6t 
a  cauBe  of  nullity  in  a  sale.  The  St.  Patfick's 
HaU  Association  v.  Moore,  5  R.  L.  2H,  S:  C. 
1874. 

n.  IXTSBFBBTATIOir  OF. 


188.  In  an  action  on  an  agreement  to  advance 
moneys  to  build  a  ship,  to  be  reimbursed  out  6f 
thesneof  theshij^  (which  the  advancer,  when 
completed,  was  authorised  to  send  to  hlsfViends 
in  Liverpool  or  London,  and  for  the  sale  thereof 
to  aopoitat  or  subetitute  attorneys  or  agents), 
togetner  with  all  expenses  and  charges  attetid- 
ing  the  sale,  and  alK>  a  commission  of  five  per 
cent,  in  addition  to  his  claim  for  expenses,  etc. — 
Edd,  to  mean  that  the  advancer  could  charge 
over  and  above  his  commission  of  five  per  cent 
the  conimiseion  of  his  attOriieyB  or  agents  in 
England,  who  effected  the  sale  of  the  ship,  for 
whfoh  ibur  per  cent,  was  the  usual  charge,  and 
also  a  banic  commiBsion  of  one  quarter  per 
cent,  charged  bjr  the  sub-agent  as  bemg  usuaf  in 
England   on    similar    transactions.    Svmes  & 
Lampson  A  e  contra,  5  L.  C.  R.  17,  Q.  R.  1K54. 
189.  In  an  action  on  a  deed  of  donation  with 
subMitution  to  the  children  of  the  donee — Hdd, 
that  a  clauee  by  which  it  was  permitted  to 
alienate  the  property  d  constitution  de  rente,  in 
case  it  were  found  by  experts    to  be  advan- 
tageous to  the  children  of  the  donee,  would  be 
carried  into  eff^  bv  the  court  on  a  report  of 
experts,  althoueh  the  donee  had  no  children, 
and  was  not  likely  to  have  any.     Casiongtiay  A 
Castonguayf  14  L.  C.  R.  308,  Q.  B.  1857. 

190.  Held,  in  an  action  on  a  contract  for  the 
delivery  of  timber,  that  the  word  '<  summer  '* 
used  in  saoh  contract  meant,  under  the  circum- 
stanosB  diBclosed  in  the  case^  the  season  of 
navigation,  which  begins  in  the  commence-' 
ment  of  May  and  terminates  about  the  end  cf 
November,  and  cannot  be  understood  las  limit^ 
ing  the  time  strictly  to  the  three  ntonths  whi^ 
form  the  season  of  s«rmmer,  as  the  year  & 
divided  in  the  calendar.  Thibodeau  et  at.  in 
Lee,  1  L.  C.  R.  430,  Q.  B.  1857. 
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191.  In  a  deed  of  dissolution  of  partnersbipi 
it  was  4kereed  that  the  plaintiff  was  to  receive  as 
part  of  his  share  in  the  business  two  promis- 
Borj  notes,  on  the  understanding  or  stipulation 
that  he  should  be  at  liberty  wiwin  three  weeks 
to  return  the  notes  and  take  such  goods  from  the 
stock  of  the  partnership,  in  place  of  them,  as  he 
might  select.  On  the  defendant's  refusal  to 
permit  the  selection  of  the  goods  and  action 
brought — Held,  that  the  plaintiff  was  not 
limited  to  any  particular  description  of  ^oods, 
nor  obliged  to  allege  or  prove  what  kind  of 
goods  he  would  have  selected.  Foley  k  Elliott, 
9L.C.R.  349,  Q.B.  1858. 

192.  In  an  action  on  a  deed  of  donation — Held 
reversing  the  decision  of  the  court  below,  that 
the  term  *'  usufruct,"  used  therein  as  describe 
mg  the  rights  intended  to  be  conveyed  to  a 
donee,  may  be  construed  to  mean  the  rights  to 
be  enjoyed  by  a  person  grev^  de  substitution,  if 
the  general  purport  of  the  deed  indicate  the 
intention  of  tne  donor  to  create  »  substitution, 
and  not  merely  to  transfer  to  one  person  the 
usufruct  and  to  another  the  nue  jtropri6U, 
Joseph  &  Castonguay,  8  L.  G.  J.  62,  Q.  B. 
18»jI  i  928  C.  C. 

193.  And  where,  by  another  clause  in  the 
deed,  it  was  provided  that  in  the  event  of  the 
death  of  the  donee  without  children,  the  usu- 
fruct would  revert  and  belong  to  her  brothers 
and  sisters  during  their  lifetime,  or  in  event  of 
their  death  alpo,  to  their  children — Held,  con- 
firming the  judgment  of  the  court  below,  that 
tbe  donee  having  died  without  children,  the 
usufruct  thus  created  accrued  to  the  surviving 
usufructuaries.    lb. 

194.  By  deed  of  agreement  between  plaintifis 
and  defendant!*,  it  was  stipulated  that  the  defen- 
dants, in  consideration  ot  the  tranafer  to  them 
of  certain  property  for  the  opening  of  streets, 
and  of  the  advance  to  them  of  a  certain  sum  of 
money  necessary  for  the  work,  that  the  corpor- 
ation would  open,  level,  form  and  make  certain 
streets  and  squares  in  the  city  of  Montreal — 
Held,  that  such  undertaking  included  the  mak- 
ing of  sidewalks  on  such  streets,  but  not  the 
making  of  fences  along  the  line  of  such  streets 
and  around  the  rauares,  nor  the  repairing  of 
th  e  roadway.  Anderson  et  aL  v.  The  Mayor  of 
the  CUy  of  Montreal,  3  L.  C.  J.  167,  S.  C.  1869  ; 
1017  &  1024  C.C. 

196.  Action  was  brought  on  two  deeds  of 
donation,  by  the  first  of  which  the  donor  gave 
to  his  son  certain  real  and  personal  property 
subject  to  a  life  rent,  and  by  the  other  certain 
other  real  property  subject  also  to  a  life  rent, 
and  with  a  provision  that  the  stipulation  should 
avail  to  the  donor's  wife  a.ter  the  decease  of  the 
donee,  so  long  as  she  remained  a  widow,  but 
no  longer;  and  the  latter  donation  gave  a 
discharge  for  the  rent  due  and  to  become  due 
under  the  first  donation.  The  donee  havine 
died,  and  his  widow  having  re-married— ITeW, 
in  action  by  the  donor,  that  the  two  donations 
must  be  read  together,  and  that  the  second  hav- 
ing become  void,  the  discharge  contained  in  it 
did  not  Uke  away  the  plaintiff's  recourse  for 
tbe  rent  stipulated  by  the  first  donation.  Dalpi 
V.  Brodeur  et  ux„  9  L.  C.  R.  66,  S.  0. 1868. 

196.  Where  action  was  brought  in  revendica<i 
tion  of  a  quantity  of  pine  timber — Heldj  that 
the  words  contamed  in  a  license  for  a  timber 


limit,  'Mots  occupied  by  sqiuaCtera  for  three 
years  excepted,"  mean  township  lots,  as  stated 
m  the  return  of  survey  of  the  townships,  and 
not  merely  those  portions  of  lots  improved  hy 
such  squatters.  HaU  k  Thompson,  3  L.  C.  K. 
466,  Q.  B.  1863. 

197.  In  an  agreement  between  the  plaintiflTt* 
and  deflBndant  there  was  a  stipulation  that  iiv 
the  event  of  a  dispute  reference  should  be  had 
to  arbitration^J9«£i,  confirming  the  judgment 
in  appeal,  that,  the  stipulation  wiasnot  to  be  cod*> 
strued  so  as  to  admit  of  an  appeal  to  arbitratioa 
for  the  purpose  of  defeating  the  appellants' 
construction  of  the  deed,  and  the  object  of  the 
parties  thereto.  Shaw  k  Jeffery,  10  L.  C.  B. 
340,  S.  C.  1860. 

198.  Action  was  brought  on  a  deed  of  sale  of 
certain  lots  of  land,  the  consideration  of  which 
was  ^*  a  certain  sum  paid  down  and  the  pay- 
**  ment  forever  therefrom  to  the  vendor  of  ooe- 
*'  tenth  part  of  all  net  profits  to  result,  after 
''deduction  of  losses  and  charges^  from  such. 
''  mining  operations  as  the  purchaser  should 
"  carry  on  in  and  upon  the  said  lots,  the  same 
''to  be  computed  up  to  the  31  st  December 
"  yearly,  and  to  be  duly  accounted  for  and  paidi 
"  over  within  the  six  months  next  following  " 
— Held,  confirming  the  decision  of  the  court 
below,  that  such  percectage  was  payable  not 
only  on  mining  operations  carried  on  by  the 
purchaser  individually,  but  also  on  all  mining 
operations  carried  on  by  him  in  conjunclion- 
with  others,  or  in  which  he  was  or  was  to  be 
interested,  and  that  an  account  rendered,  aliow- 
ine  to  the  plaintiff  as  representing  the  vendor 
only  one-tenth  of  the  profits  realizd  by  the  de- 
fendant personally  from  the  mines,  without 
regard  to  the  amount  realized  or  retained  by  a 
lessee  or  other  person  actually  working  or 
carry ini;  on  the  mines,  was  contrary  to  the 
meaning  of  the  clause  referred  to,  and  that  a 
new  account  will  be  ordered  to  be  rendered. 
Dames  k  Cushing,  14  L.  G.  R.  288,  Q.  B.  1864. 

199.  The  plaintifi  leased  to  the  defendant  a 
pair  of  three-year  old  steers,  to  be  returned  at 
the  end  of  two  years.  Defendant  did  not  return 
them  as  stpufated,  but  in  an  action  for  the 
value,  which  was  set  down  in  the  declaration  at 
$91,  pleaded  that  after  the  expiration  of  the 
lease  plaintiff  agreed  to  his  keeping  the  oxen 
until  the  following  spring,  and  that  therefore  the- 
agreement  of  lease  was  extinct — Heldy  that 
plaintiff  had  never  relinquished  his  claim  under 
the  lease,  and  was  entitled  to  the  amount  8ued 
for.  Woodard  v.  Auringer,  1  L.  C.  L.  J.  113, 
8.  C.  1866. 

200.  Property  supposed  to  contain  minerals 
was  sold  with  a  stipulation  that  the  purchaser 
was  to  cause  it  to  b«  explored,  but  without  any 
time  for  such  exploration  being  fixed — Held, 
that  the  purchaser  mi^ht  await  the  result  of  an 
exploration  of  the  adjoining  lot,  it  being  proved 
by  scientific  testimony  that  the  working  of  the 
latter  would  indicate  what  success  was  to  be 
anticipated  fh>m  the  lot  in  Question.  Jofmston 
et  al  V.  Aulmsr,  1  L.  C.  L.  J.  68, 8.  C.  R.1865. 

201.  A  license  was  ^granted  to  the  plaintiff  to 
cut  timber  on  a  location  described  as  follows — 
"  To  commence  at  the  mouth  of  Green's  Creek 
on  the  Black  River,  and  extending  doim  six 
miles  on  the  course,  south  twenty-one  d^rees 
west,  and  back  four  miles  on  the  coursty  north 
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pixtj-nine  degrees  west. "  The  question  having 
arisen  as  lo  whether  certain  timber  seized  had 
k«n  cut  ou  this  location — Held^  confirming  the 
jadgment  of  the  court  below,  that  the  words 
"(JowD  on  the  course"  meant  down  the  Black 
River  on  ihe  course,  and  that  the  word  **  back  ** 
mesot  back  from  the  Black  River.  Br y son  & 
Stuif,  2  L.  C.  L.  J.  81,  Q.  B.  1866. 

202.  lu  a  notarial  deed  of  obligation,  the  righU 
under  which  had  been  transferred  to  the  plain- 
tiff with  gthe  knowledge  and  consent  of  the 
defendant,  it  was  stipulated  that,  as  security  for 
the  pavme  nt  of  $120,  which  the  defendant 
acknowledged  to  owe  and  promised  to  pay  to 
the  au/fur, Rehypothecated  a  certain  lot  of  land 
with  hou^e  thereon,  etc.)  and  stipulated  that, 
until  the  payment  of  the  amount  ofsuchobli- 
ration,  the  mortgagee  should  have  the  right  to 
live  io  the  house — Held,  confirming  judgment 
of  court  below,  that  such  stipulation  having  the 
hniue  effect  as  a  lea^e  of  the  house,  there  could 
be  no  tacit  revendication  from  year  to  year,  so 
a«  to  cause  a  presumption  of  delay  for  the  pay- 
ntent  of  the  principal.  King  v.  Conway t  16 
LC.  R.  401,8,  C.R.  1866. 

203.  And  where  the  defendant  in  an  action  of 
damages,  which  was  dismissed  with  costs,  seized 
a  real  property  in  jx)6session  of  the  plaintiff,  ia 
exeyutiun  of  two  judgments  for  costs,  and  the 
plf)ii)iitt  opposed  on  the  eround  that  he  was 
not  toe  actual  proprietor  of  the  land  seized,  and 
tited  in  Rupfiort  of  his  allegation  a  deed  which 
'^ei  forth  "  qtu  le  dtfendeur  vendit^  ctda^  delaissa 
"  «f  abanJonna  d  Popposani  un  petit  maison 
"*i7w^  8vr  un  certain  terrain  (c^esi'ddire 
••  it  terrain  saisi  en  la  cause),  pour  le  prix  et 
"  ^omme  de  cinq  louis,  et  que  la  dite  venteJAit 
*'faitt  tu  outre  pour  le  pnx  et  somme  de  cinq 
*'  louiJtpar  ann€e  pour  lu  rente  du  terrain  tant 
*'fiUi  la  dite  maison  resterait  dessusj  et  quHlfut 
*'  tiprtsicmtnt  convenu  que  U  dit  opposant  serait 
**libre  de  vendrcy  ^changer  et  enlevet*  la  dite 
'^  tnuison  quand  ban  lui  semblerait,  et  que  la 
"^rtnte  strait  de  ce  jour  Heinte." — Held,  in! 
review,  reversing  the  original  judgment,  that  the 
deed  explained  by  the  circuiustances  under 
wLicb  it  was  made,  aA  well  as  by  the  position  it 
)^^e  to  the  parties,  must  be  considered  as  con- 
vey iof  a  rignt  of  property,  and  the  opposition 
^as  msmisied.  Badeau  v.  Ouay  &  nadeauy 
16  L  C.  R.  390,  S.  C.  A  S.  C.  R.  1866. 

ni.  NOTABUL. 

204.  A  notary  can  pass  an  acte  for  his  rela- 
txjnp,  especially  if  the  ac^he  passes  be  contrary 
t4«  their  interest.  But  cases  of  this  description 
depend  altogether  upon  their  merits,  whether 
tjiey  indicate  a  presuniption  of  fraud  or  other- 
wise, being  the  question  to  be  decided.  Four- 
m^r  V.  KirouaCy  1  Rev.  de  Leg.  609,  K.  B. 
1"*. 

205.  Petitory  action  was  brought  against  the 
kfeniiaot  in  bis  capacity   as    curator  to   the 

*  acaot  estate  of  the  late  "  G  "  to  recover  pos- 
"♦•'Kiou  of  a  certain  property  which  defendant 
I  !ea<]etl  liad  been  purchased  by  **  G"  by  notarial 
■J*t?ti  of  sale  from  the  auteur  of  the  plaintiff',  i 

*  hi-  deed  purported  to  be  made  in  conMdera- 
tern  of^800,of  which  X500  was  alleged  to  have  i 
Virf  n  paid  at  the  time  of  parsing  the  deed.     The  • 
I'iaintia    replied  that  "G"    had  obtained   the; 


deed  in  question  by  false  repre-entations,  eir^f 
and  that  tlie  £500,  nor  any  sum  whatever,  was 
ever  paid.  Plaintiff  also  riled  an  inscription  tH 
faux  on  theseand  otherground.«,acrainstthe«Ue(l 
in  question — Held,  not  necesnary  that  an  authen- 
tic deed  be  written  in  presence  of  the  contmcting 
partie.««,  but  it  ip  sufficient  if  it  be  read  to  them  at 
the  completion  of  the  deed,  and  that  it  mentions 
puch  reading.  McAvoy  v.  Buott  1  Q.  L,  K.  97, 
9.  C.  R.  ISrt. 

206.  And  held,  also,  that  a  false  slleirali'oh 
in  such  deed  of  sale  that  the  sum  of  £oOO  had 
been  paid  at  the  passing  thereof  was  sufticieut 
to  entail  the  nullity  of  the  deed.    lb. 

207.  And  held,' aUo^  that  where  a  <leed  is 
written  in  English,  and  one  of  the  parties  ia 
entirely  ignorant  of  that  language,  ahhou^rh  it 
be  really  translated  by  the  notary,  it  mu-^t  be  helJl 
to  be  null,  such  tran-lation  not  being  equivalent 
to  the  reading  prescribed  by  law.    lb. 

208.  A  deed  before  a  notary  is  valid  in  law 
unless  fraud  be  proved,  nor  ooes  the  Civil  Code 
forbid  parties  to  pass  deeds  where  their  own 
relations  are  parties.  lynch  et  at  v.  McArdle  & 
Brethour,  3  R.  L.  372,  S.  C.  1871 ;  846  &  1268 
C.  C. 

209.  In  wills  before  notaries  before  the  Code 
a  person  twenty  years  of  age  was  competent  ae 
a  witness.  Vaiuancourt  v.  Lapierre  etux.,^S 
R.  L.  262,  S.  C.  1873 ;  844  C  C. 

210.  A  notary  mav  receive  the  will  of  his 
cousin.    lb.,  845  C.  C. 

211.  And  the  fact  that  the  universal  legated 
was  cousin  german  of  the  notary  was  held  not  to 
be  a  cause  of  nullity  in  the  will.  lb.  &  846  C.  C* 

IV.  Novation  or* 

212.  A  notarial  deed  of  obligation  for  the 
payment  of  money  may  be  novated  by  a  writing, 
sous  seing  privif  and  the  mortgage  thereby 
created  can,  by  the  same  means?  be  destroyed. 
Nadeau  v.  Mobiehaudi  I  Rev.  de  L6g.  508i^ 
K.  B. 1818. 

V.  NuLLiTT  or. 

213.  Where  deeds  were  passed  before^  ftyttarfed 
in    Lower    Canada    describing    themselves    ae 
notaries  of  Canada,  they   were  held  to  be  null. 
Beaudry  v.  Smart  et  al.,  1  Rev.de  Leg.  45,  Q.B, 
1845. 

214.  Where  a  will  was  attacked  on  the 
ground  that  it  did  not  mention  that  it  had  been 
read  in  the  presence  of  witnesses — Held,  that 
the  omission  to  mention  the  presence  of  wit^ 
nesses  at  the  time  of  the  reading  of  the  will 
did  not  involve  its  nullity,  if  it  appeared  that 
such  was  the  case  by  other  expressions  thereia 
contained.  Dubi  et  uz.  &  Charron,  5  L.  C.  J* 
255,  S.  C.  R.  1853;  843  C.  C. 

215.  The  plaintiff  brought  petitory  action 
asking  to  be  subrogated  in  the  rights  of  one  of 
the  defendants,  his  debtor,  under  certain  judg* 
ments,  as  proprietor  of  an  undivided  half  of 
certain  real  proprty  situated  in  the  City  of 
Montreal,  The  declaration  set  up  among  other 
things  a  will,  which  it  declared  to  he  null- 
The  defendant,  on  the  other  hand,  invoked  an 
inventory  which  purported  to  be  made  before 
two  notaries^  and  the  preamble  of  which  wa9 
signed  by  the  party  whom  the  plaintiff  claim^ 
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to     repreeent.      The  plaintiff    thereupon    in- 
scribed enfauXy  as  well  against  the  inventory  as 
gainst  the  copy  of  the  will,    the   moyefu  de 
faux  being  founded  merely  on  the  fieu^t  that  the 
inventory    was    countersigned    by    the  second 
aiotary  some  ten  years  after  its  date,  and  after 
the  death  of  one  of  the  persons  mentioned  in 
the  inventory,  and  after  protest  and  notice  to 
the  second  notary  not  to  sign  it — Heldj   con- 
firming the  court    below,  that   a  law    majr  be 
abrogated  by  disuse,  and  that    the  provisions 
of  the  Ordinance  of  1498    and  of  the  Ordon- 
nance  de  Blois  of  1679,  in  so  far  as  they  require 
4he  presence  of  a  second  notary  to  a  notarial 
act,    have  been  so    abrogated,    and  that,  con- 
sequently, a  notarial  acte  is  neither jfatu;  nor 
null  from  the  fact  of  the  inrentory  having  been 
countersigned  several   years  after  it  was  exe- 
cuted, the  whole  without  fraud,  and  the  inven- 
tory having  been  presented  to  the  second  notary 
by  the  executing  notary  himself,  and  notwith- 
standing a    protest  made    by   a  third  party, 
assignee    of  a  creditor   of  a  party    to   a  deed. 
Demerges  &  Dufaux  ei  al,    13"L.  C.  R.  179, 
^.  B.  1862. 

216.  And  A«M,also,  that  th.efact  that  the  copy 
of  the  inventory  was  only  produced  as  an  exhibit 
on  the  23rd  March,  afler  the  countersigning  of 
^he    second  notary,  which  had  taken  place  on 

the    16th  of  the  same  month,  could  not,  by 
jeason  thereof,  be  considered  as  false.    lb. 

217.  In  a  petitory  action  founded  on  a  will, 
tthe  will  was  attacked  by  inscription  en  faux  as 
.not  being  the  will  of  the  testatrix,  but  as  having 
^been  made  by  the  notary  with  witnesses  after 
t^the  death  of  the  testator — Held,  on  proof,  to  be 
qserfectly  valid  in  every  respect,  and  the  in- 
scripiioQ  was  dismissed  with  costs.     Bousquet 

.^  neuois  &  RenoisSc  Bousquet  14  L.  G.  R.  381, 

-S.  C.  1864. 

-218.  In  a  petitory  action  the  nullity  of  the 
deed  on  which  defendant  bases  his  title  cannot 
be  invoked,  unless  it  have  been  already  judicial- 
ly pronounced,  without  calling  all  the  parties 
interested  into  the  case.    Lacroix  &  Moreau^  15 

,L.  C.  R.  485,  &  1  L.  0.  L.  J.  33,  Q.  B.  1866. 

219.  Where   a    will    was    attacked    on    the 
ground,  among  other  things,  of  informalities  in 

•  execution,  the  testatrix  having  caused   it  to  be 

•  prepared  by  a  notary   public   in  pursuance  of 
veroal  instructions  siven  by  herself,  and  having 

.afterwards    repeated  the  whole  of  the  contents 

•of  the  will  in  presence  of  the  notary  who  pre- 

jpared,    and    of   the    second    notary    called  to 

\witne8S  its  execution,  and  having  in   all  other 

rrespects  observed  the  formalities   prescribed  by 

art  289   of  the  Custom    of  Pans — Heidi   in 

appeal,  reversing  the  decision  of  the  court  t)elow, 

that  the  will   was  le^lly  dict^  et  nomm6  and 

was  a  good  and  valid  will,'and  that,  according  to 

the  Custom  of  Paris,  it  was  not  necessary  that  a 

will  by  public  act,  testament  tfo2enne?,  be  actually 

written  m   the  presence  of  the  testatrix  and  of 

the  two  notaries  receiving  the  will.     Evanturel 

€t  mr,  &  Evanturel,  15  L.C  R.  321  &  16  L.  C.  R. 

363,  Q.  B.  1867. 

220.  But  in  a  similar  case,  where  it  was 
proved  that  a  great  portion  of  the  will  was 
drawn  up  by  the  notary  in  the  absence  of  the 
testator  and  of  the  second  notary  called  as  a 
'•witness  to  assist  in  receiving  it,  and  which  was 
cDOt  read  oyer  twic«>  or  read  and   repeated  to 


the  testator  in  the  presence  of  the  second 
notary,  as  required  by  law — Heldt  confirming 
the  judgment  of  the  court  below,  that  it  must 
be  declared  null  and  of  no  effect.  Bourassa 
et  al.  &  Bourassa,  17  L.  C.  R.  299,  Q.  B.  1868. 

221.  Action  was  brought  in  rescission  of  a 
deed  of  sale,  on  the  ground  that  it  was  written 
and  read  in  a  language  which  one  of  the  parties 
thereto  'did  not  understand,  and  that  it  con- 
tained stipulationn  different  from  those  agreed  to 
by  the  plaintiff— If cW,  confirming  judgment  of 
court  below,  that  parole  evidence  was  admissible 
to  prove  the  truth  of  such  allegations,  and  that 
on  such  evidence  the  deed  would  be  set  aside. 
Koble  V.  Lahaye,  1  R.  L.  197,  S>  C  R.  1869; 
1210,1211  &1234C.  C. 

222.  And  where  in  an  action  to  set  aside  a 
deed  of  donation  it  was  alleged  that  the  notary 
employed  to  draw  the  deed  was  blind,  so  as  to  k^ 
unable  to  write,  and  that  the  deed  was  therefore 
nuU^Held,  that,  as  he  was  not  absolutely  blind, 
but  could  see  sufficiently  to  sign  his  name,  which 
he  had  done,  that  the  deed  was  valid.  Raiche  v. 
Alie,  1  R.  L.  77,  S.  C.  1869. 

223.  Where  part  of  a  deed  is  null,  and  the 
rest  not,  the  part  which  is  null,  unless  insepar- 
ably bound  up  with  the  rest  of  the  deed,  does 
not  necessarily  entail  the  nullity  of  the  whole 
deed.  LagorgendUre  &  Thibodeau,  2  Q.  L.  B. 
182,  Q.  B.  1871 . 

VI.  Or. 

224.  [Donation, — Action   was  brought  on    a 
clause  m  a  deed  of  donation   by  which  it  was 
stipulated  that,   if  the  donee  should  sell,  ex- 
change or  give  the  said  property  to  strangers,  or 
do  any  other  act    equivalent    to  the  same,   he 
would  be  held  and  obliged  to  pay  to  the  donor 
the  sum  of  £2,000  at  the  time  of  the  parsing  of 
such  deed  of  sale,  exchange  or  gift — Held,  that 
such  a  clause  was  not  com  minatory  but  was  a 
charge  on  the  donation  exigible  as  soon  as  the 
property  should  be   sold  or    exchanged  by  the 
donee.     Cheval  v.  Motrin,  6  L.  C.  J.  229,  S.  C. 
1862. 

225.  Immoveable. — In  a  possessory  action  by 
which  the  plaintiff  sought  to  recover  damag^ 
for  alleged  trespass — Held,  that  title  deeds  of 
property  which  did  not  describe  its  extent  can- 
not give  or  determine  limits  to  acts  of  posses- 
sion, but  place  the  alleged  possessor,  in  virtue  of 
puch  title  deeds,  in  the  same  position  as  if  he 
had  no  title  whatever.  Wand  v.  Clement^  8 
L.  C.  R.  140,  S.  C  1868. 

226.  Lease^ — Signification  of  transfer  of  a 
deed  of  lease  must  be  made  upon  the  debtor, 
party  to  the  lease.  McLennan  v.  Martin,  17 
L  C.  J.  78,  C.  C. ;  1671  C.  C,  &  Q.  36  Vic.  cap. 
6,  sees.  3, 4  &  6. 

227.  Promise  of  Sale. — Action  was  brought 
to  compel  the  defendant  to  execute  a  deed  of 
sale  according  to  a  verbal  agreement  between 
the  parties. — Held,  that,  before  the  plaintiff  could 
require  the  execution  of  the  deed,  he  was  bound 
to  tender  by  his  action  and  deposit  in  court  the 

Purchase  money,  more  particularly  if  the 
efendant  plead^  that  he  was  unable  to  execute 
the  required  deed.  PerrauU  v.  Areand,  4 
L.  C.  R.  449,  S.  C.  1864. 

228.  Where  a  deed  of  promise   of  sale  coti> 
tains  a  clause  or  stipulation  to  the  effect  that 
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the  vendor  rei^rvcs  to  himself  the  right  to  take 
ft)ack  and  revendicate  the  thing  sold,  it  becomes 
a  simple  pact.  Renaud  v.  Arcand  et  aU,  14 
L.  C.  J.  102,  8.  C.  1869. 

229.  SaU. — A  deed  purporting  to  be  a  promise 
of  salCf  bat  containing  saisine  in  favor  of  the 
purchaser  and  transfer  of  possession,  is  in  effect 
A  deed  ot  sale,  notwithstanding  the  condition  to 
gire  a  title  only  after  payment  of  the  first  in- 
stalment of  the  purchase  monev.  Kerr  &  Lio- 
inffiione,  1  L.  C.  R.  275,  Q.  B.'l85L. 

230.  Opposition  was  filed  claiming  certain 
moveable  effects  as  belon^g  to  the  opposant 
by  notarial  deed  of  sale— ^TeZi,  confirming  the 
judgment  of  the  court  below,  that  though  the 
^eed  in  question  set  forth  that  delivery  of  the 
goods  had  been  effected  by  delivery  of  a  chair 
And  table,  it  did  not  vest  thepropertv  in  the  ven- 
dee, and  that  a  creditor  of  tlie  vendor  posterior 
to  the  sale  could  cause  the  seizure  and  sale  of 
^he  effects  so  sold  to  the  vendee.  Bonacina  & 
Seed^  3  L.  G.  R.  44€,  Q.  B.  1863. 

231.  A  deed  of  sale  of  land  which  described 
4he  property  as  containing  forty  arpents  in 
superficies,  more  or  less,  without  guarantee  or 
i>reciHe  measurement,  but  giving  the  different 
^undaries  of  the  lot,  and  tne  purchaser  found 
on  measuring  it  that  it  only  contained  thirty 
4irpent8  in  superficies,  it  was  held  was  a  deed  of 
sale  of  a  block  of  land  within  defined  limits, 
And  not  a  sale  ad  mensuram.  Munro  es  qual.  v. 
Laionde,  13  L.  C.J.  128,  S.  C.  1868  ;  1501  C  C. 

232.  Where  in  a  deed  conveying  land  the 
description  of  the  property  was  so  ambiguously 
expressed  that  it  was  verv  doubtful  what  were 
intended  to  be  the  boundaries  of  the  land,  the 
debcription  admitting  equally  of  two  different 
const  rue  tion^,  the  one  making  the  quantitv 
conveyed  agree  with  the  quantity  in  tne  deed, 
and  tbe  otiier  making  the  quantity  altogether 
different — Held^  reversing  fhe  judgments  of  the 
courtA  below,  that  the  former  construction  must 
prevail.  Herrick  &  Sixhtfy  11  L.  C.  J.  129  & 
17  I^  C.  R.  146,  P.  C.  1867;  1501  C.  C. 

233.  Where  there  was  a  stipulation  in  a  deed 
o(  sale  to  the  effect  that  the  vendor  should  de- 
liver to  the  purchaser  the  title  deeds  of  the  pro- 
perty— Htldi  that  this  was  not  a  condition  pre- 
cedent to  the  vendor's  right  toclaim  payment  of 
the  purchase  money,  rilion  v.  Lalonde,  19 
L.  C.  J.  14,  S.  C.  R.  1874. 

234.  Surefyship. — Action  was  brought  on  a 
deed  of  warranty  or  suretyship,  which  stated 
that  M  G  purposes  to  carry  on  business  ai 
Montreal,  and  tnat  to  enable  him  to  do  so,  and 
Co  meet  the  engagements  of  a  firm  in  liquid- 
ation of  which  he  had  been  a  partner,  he  would 
require  bank  accommodation,  and  that  the 
sureties,  parties  thereto,  were  willing  to  become 
his  securitj  with  a  view  of  making  the  bank 

Serfectly  secure  with  respect  to  any  debts  then 
ue  or  which  might  become  due,  and  which  con- 
tained ao  agreement  to  become  liable  for  all 
the  present  and  future  liabilities  of  the  said  M 
C,  whether  as  maker,  acceptor  or  endorser  of 
n^odable  pAp^f  or  otherwise  however — Held, 
reversins  tue  decision  of  the  courts  below  (see 
2  L.  C.  J.  164  A  4  L.  C.  J.  241),  that  such  re- 
cital of  the  motives  which  prompted  the  exe- 
catkn  of  tbe  deed  would  not  control  the  en- 
Mmment*  whea  the  engagement  was  more 
ffenenl  Uiaa   the  limitea  object,  and  that  the 


sureties  were  liable  for  debts  contracted  by  the 
said  M  C,  by  endorsing  or  procuring  the  dis- 
count of  negotiable  paper  in  his  own  name  for 
the  benefit  of  a  firm  of  which  he  became  a 
member  subsequent  to  the  execution  of  the 
deed.  The  Bank  of  British  North  America  Sl 
Cuvillier,  5  L.  C.  J.  67,  P.  C.  1861. 

235.  Testamentari/.  —  Notwithstanding  the 
Quebec  Act  14  Geo.  III.  cap.  83,  a  will  invalid 
according  to  the  French  law,  and  not  executed 
according  to  the  provisions  of  the  Statute  of 
Frauds  so  as  to  pass  freehold  land  in  England, 
will  not  pass  land  in  Canada,  although  it  would 

Sftss  copyhold  or  leasehold  property  m  England. 
(eiklefohn    &    The  Attorney   General  etal*, 
S.  R.  581,  K.  B.  1834;  855  G.  0. 

236.  In  an  action  to  set  aside  a  will — Held, 
that  the  notary  is  not  bound  to  write  the 
original  minute  of  the  will  with  his  own  hand, 
Clarke  et  al,  2  L.  C.  R.  11.  S.  C.  1851. 

237.  And  where  a  will  was  attacked  on  the 
ground  that  one  of  the  witnesses  to  it  was  not 
of  the  age  to  qualify  him  to  act  in  that  capacity^ 
being  under  twenty  years  of  age — Hela,  that 
though  valueless  as  an  authentic  will,  it  mi^ht 
be  proved  and  used  as  a  will  in  the  English 
form.  Lambert  &  Gauvreau  et  fix.,  1  L.  G,  J. 
206  &  7  L.  C.  R.  277,  Q.  B.  1857.  &  Migneaultk 
Maloy  3R  L.  600,  S.  G.  R.,  <&  JtfarouM  &  Jfar- 
quis,  1  Q.  L.  R.  50,  Q.  B.  1875 ;  855  G.  G. 

238.  A  notary  who  receives  a  will  is  not 
bound  to  mention  that  it  was  written  by  him 
or  by  his  clerk  "  in  the  presence  of,"  &c.  Bou- 
rassa  v.  Bedard,  3  L.  G.  J.  48,  S.  G. ;  843  G. G. 

VII.  Rescission  OF. 

239  On  a  demand  in  rescission  of  certain 
deeds  set  up  in  an  opposition — Held,  that  such 
demand  could  not  be  granted  unless  all  the 
parties  to  the  deeds  were  joined  in  the  proceed- 
ing,  and  m  such  case  recourse  should  be  had  to 
a  revocatory  action  or  the  action  in  rescission. 
Mignier  v.  Mignier  &  Mignier,  2  L.  G.  R.  251, 
S.  C.  1851. 

240.  The  plaintiff  and  her  sister  in  1852  sold 
to  the  defendant  a  certain  property,  in  consider- 
ation of  a  life  rent,  the  de^  containing  a  clause 
to  the  effect  that,  if  the  defendant  failed  to  make 
payment  of  the  life  rent,  the  vendors  would  be 
entitled  to  procure  the  setting  aside  of  the  sale 
and  to  resume  possession  of  the  property.  In 
1857,  the  defendant  having  failed  to  make  pay- 
ment   of  the  rent  as  stipulated,  being  eight 

?uarter8  in  arrears,  the  parties  to  the  deed  of 
852  made  another  deed  by  which  the  defend- 
ant retroceded  to  the  plaintiff  and  her  sister  a 
certain  portion  of  the  property,  providing  at 
the  same  time  that  the  vendors  should  retain 
their  mortgage  and  privilege  otbailleur  defonds 
under  the  first  deed,  and  that  the  defendant 
should  assign  to  them  the  rents  of  the  property 
left  them.  In  1859,  the  defendant  having  again 
foiled  to  make  payment  of  the  rent  due,  the 
plaintiff  brought  action  to  rescind  the  deed — 
Held,  that  the  resolutory  clause  in  the  first 
deed  had  ceased  to  exist  bv  reason  of  the  trans- 
action in  the  second.  iJvans  v.  Smith,  II 
L.  C.  R.  337,  8.  G.  1860. 

241.  Tbe  plaintiff  sought  the  rescission  pf  a 
deed  of  sale  made  by  him  on  the  ground  that 
he  had  been  deceived  into  making  it,  having 
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pi-eviouely  thereto  and  ffubftequently,  by  habit- 
ual intoxicatioD,  been  rendered  totally  unfit  to 
transact  any  businees,  and  also  that  defendant 
had  promised  to  return  the  land  on  demand, 
and  the  proof  showed  that  though  the  plaintift 
was  addicted  to  liquor,  he  was  not  intoxicated  at 
the  time  of  the  sale — Held,  revering  the  de- 
cision of  the  court  below,  that  these  were  not 
grounds  sufficient  for  rescinding  the  deed. 
Irwin  &  Moloney,  6  L.  C.  J.  285,  Q.  B.  1862. 

242.  The  rescission  of  a  deed  of  sale  for  non- 
payment of  the  purchase  money  may  be  de- 
manded at  any  time,  even  when  the  property 
has  passed  into  the  hands  of  a  third  party. 
Foirter  v.  Tms€  et  al.,  7  C.  L,  J.  226  &  13 
L.   C.  R.  459,  S.  C.  1863;  1548,  1552  4&  2100 

c.  c. 

243.  And  where  the  re.««cippion  of  a  deed  of 
sale  made  by  the  auteur  of  the  plaintif}' some 
years  previously  was  demanded  on  the  ground 
of  fraud,  it  beinfi:  alleged  that  the  defendant  had  | 
conspired  with  the  husband  of  the  vendor,  who 
was  a  worthless  prodigal  person,  to  deprive  the 
wife  of  her  property  for  a  totally  inadequate  con- 
sideration— Em,  confirming  the  judgment  of 
the  court  below,  that  as  the  plaintiff  had  not 
brought  into  the  record  all  the  parties 
interested  in  the  matter,  and  as,  moreover,  ten 
vears,  less  one  day,  had  been  allowed  to  elapse 
oetween  the  date  of  the  said  deed  of  sale  and 
the  institution  of  the  action,  during  which  time 
the  defendant  had  made  great  improvements 
in  the  property,  and  as^  moreover,  no  fraud  had 
been  actually  proved,  that  the  action  must  be 
dismissed  with  costs.  Ouyon  &  Lio7iai8,2  R.  L. 
533,  Q.  B.  1870;  993  C.  C. 

244.  A  per*«©n  convicted  of  felony  cannot 
demand  the  rescission  of  a  deed  of  sale  of  an 
immoveable  which  has  been  executed  in  com- 
promise of  the  felony.  Leblanc  v.  Beaudoin  & 
Bedard,  2  R.  L.  625,  S.  C.  1870. 

245.  And  in  another  action  in  which  the 
reecii^sion  of  a  deed  passed  many  years  pre- 
viously was  demanded — Htldy  confirming  the 
decision  of  the  court  below,  that  as  the  plain- 
tiff had  acouiesced  in  the  conveyance  for  yearn, 
until,  by  tne  lapse  of  time  and  the  expenditure 
of  money,  the  property  had  ereatly  increased  m 
value  and  new  interests  had  been  created  in  it, 
the  demand  in  rescission  could  not  beeranted. 
Lemoine  &  Lionais,  2  L.  C.  L.  J.  163,  o.  C,  & 
6  R.  L.  123,  P.  C.  1874. 

246.  The  action  in  rescission  of  a  deed  of  sale 
of  immoveable  property  is  prescribed  in  ten 
years.  Wcnnrignt  et  ux.  v.  The  Mayor,  dtc-,  of 
Sorel,  5  R.  L.  668,  S.  C.  1874 ;  1548  C.  C. 

247.  In  an  action  in  rescission  of  a  deed  of 
sale  on  account  of  being  disturbed  in  posses- 
sion, all  the  parties  must  be  brought  into  the 
case.  Molleur  &  Dejadon  et  vir.,  6  R.  L.  105, 
S.  C.  1876. 

VIII.  Rebbbvatiox  in. 

248.  A  reservation  contained  in  a  Hire  nouvel 
or  reconnaisance  nouvel  between  seignior  and 
censitaire  is  null  and  void,  if  the  same  be  not 
found  in  the  first  title  of  concep«icn.  Trigge  et 
al  v.    Geoffrey,  6  C.  L.  R.  5,  Q.  B.  1856. 

249.  Where  the  purchaser  of  an  immove- 
able stipulated,  by  way  of  re^e^vation,  in  the 
deed  of  eale  that  he  would  main  the  right  of 


abandoning  the  property  should  he  see  proper 
so  to  do  before  payment  of  the  purchase  money 
— Held,  that  the  vendor  had  no  right  of  per- 
sonal action  against  the  purchaser  for  the  price 
of  sale.  The  Permanent  Building  Society  of 
Montreal  v.  Larose,  17  L.  C.  J.  87,  8.  C.  R. 
1873. 

250-  A  dee<]  of  sale  which  was  made  in  con- 
sideration of  a  life  rent  contained  a  resolutory 
clau^,  and  a  q  uestion  arose  as  to  th^  value  of 
certain  hypothecs  which  were  granted  between 
the  sale  and  retrocession — Held,  reversing 
court  below,  that  the  retrocession  could  not 
be  considered  as  a  resale,  so  as  to  admit  of 
intermediate  mortgages  obtain  iuE  a  preference 
over  the  original  vendor,  provided  that  the  retro- 
cession were  made  without  fraud,  and  that  the 
property  retroceded  be  in  the  same  state  and  of 
the  same  value  as  when  originally  sold,  nor 
was  it  necessary  in  such  ca^e  that  the  resolu- 
tory clause  be  enforced  by  means  of  a  court  of 
justice.  The  People's  Building  Society  v.  Evans 
&  Sprowls,  13  L.  C.  R,  289,  Q.  B.  1862. 

IX.  Revocation  op. 

251.  A  deed  stands  unrevoked  and  good  and 
valid  in  every  respect  until  revoked  in  pre- 
sence of*aJi  the  parties  thereto.  Sykes  &  Skaw 
et  al,  9  L.  C.  J.  141  &  15  L.  C.  R.  304,  Q.  B. 
1863. 

X.  Sous  Seino  Priv6. 

252.  A  document  sous  seing prir^,  containing 
the  stipuJat/'ons  of  a  sygnallagmatique  contract 
is  valid,  and  its  production  to  prove  the  reci- 
procal engagement  of  the  parties  thereto  is 
sufficient  although  it  be  neither  executed  en 
double,  or  pietends  to  have  been  so  executed. 
Lampson  v.  McConnell,  14  L.  C.  R.  44,  C.  C. 
1864  ;   &  art.    627,  p.  282,  supra. 

XI.  Validity  op. 

253.  The  defendant  sold  an  immoveable  pro- 
perty  to  the  ^rnishee  and  afterwards  trans- 
ferred the  claim  to  the  purchase  moner  to  a 
third  party  by  deed  before  notary.  The  defend- 
ant, the  vendor,  not  being  able  to  write,  the 
clerk  of  the  notary  acted  as  witness  instead, 
and  the  transferee  not  beinc^  present  the  notary 
accepted  for  him.  On  these  grounds  the  declar- 
ation of  the  garnishee  that  he  owed  nothine  to 
the  defendant  was  contested — Held,  that  the 
transfier  was  validly  made  and  accepted,  and 
the  declaration  of  the  tiers  saisi  was  maintained,. 
Orebassa  v.  Orepeau  &  RohiiaiUe,  1  R  L.  667 
S.  C  R.  1868;  1208  C  C. 

XII.  Witnesses  to,  see  Nullity  of. 

254.  The  Ordon nance  of  1731  is  no  part  of 
the  law  of  Canada.  If  there  be  but  two  witnesses^ 
therefore,  to  a  notarial  deed  who  do  not  write^ 
that  does  not  vitiate  it  if  it  be  executed  in  a 
country  parish,  for  the  166th  article  of  the 
Ordonnance  de  Blois  requires  written  signatures 
by  witnesses  only  en  aros  bourg  et  FiJfc,  and 
they  are  not  required  even  there  d  pf^  ^ 
nutliti.  Ruel  v.  Dumas  et  ah,  2  Ber.  de 
Leg.  333,  K.  B.  1816. 
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aaeignee  in  hln  quality  ag  auch  may 
la  a  debtor  of  the  insolvent  for  the 
tbe  arnouDtof  a  judfcmeut  bvmeanH 
ID.  SitUcal  V.  ColUtte  et'al,  15 
,  Q,  B.  1871  i  Ins-  Act,  18T5,  sec.  39. 
Ly  will  be  gives  to  a  defendant  to 
appcara  that  he  is  under  a  criminal 
cli  might  be  inQuenced  by  pleadinj^ 
required  delav.  Burn  v.  Fontaine, 
144,  S.C.  ISTl. 

tEDERE  COMMISSION— 5« 
ACENCr. 

iLlRIUM  TREMENS, 

roF.  S«  MARRIAGE, Nullity  op^ 

rERANCE  DK  LBGS- 
DELIVERY. 


the  timber  to  beBeiEed,atid8tten)ptecl  to  exercise 
io  relation  to  it  the  Rame  right  of  stoppage  in 
Iraneiitt  m  if  there  had  been  no  delivery,  and 
the  timber  bad  continued  to  be  bie  property — 
Held,  that  the  posaession  bv  the  purcha~>r 
amounted  to  delivery,  and  ide  sale  tvaa  com- 
plete, liiougb  the  tiiiiber  had  never  been  ciilli-il 
norcounled.  Lecty  v.  Tur>ibulUtal,\  L.C.R. 
21,8-0.1850. 

259.  And  in  a  similar  caee  in  vrhich  (hedefen- 
d ant  undertook  to  sell  and  deliver  to  plaintilf 
14,000  ftet  of  timber,  merchantable  and  aver- 
Bffinc  certain  Bizeo,  theeaid  timber  to  be  piled  oo 
the  defendant's  vrharves  during  the  it  inter  of 
lS44-'45,  and  to  be  delivered  as  required  by  the 
plaintiflf  during  the  ensuing  »eason  of  navigatioD, 
a  quantity  of  timber  piled  upon  the  wharves  gf 
defendant  was  destroyed  by  ore  during  the  win- 
ter, before  it  hail  been  measured  as  between  the 
plaintiff  and  defendant.  On  action  by  the  buyer 
the  eeUer— Held,  thatthere  bad  been  no 


C<-s-TiTtTra,  258-270. 
sf  NGCEsaiBT,  27I-27B. 

C    TO   BE   MlDE,   279. 
ICCT1»B. 

conMruelive  delivery  contained  in 
ag  words,  "^ij  limber  to  be  de- 
Jilawa,  wliere  the  same  shall  be 
ed,  and  to  be  considere<l  as  delivered 
aiiie  is  sawn,  aiid  then  belong  to 
lie  property  of  the  parties  of  the 
,"  is  not  valid  as  rekiards  a  third 
nt  noiiceatidaclualdehvery.  While 
Bank  of  Montreal,  12  L.  C,  J.  188, 


COKSTIICTES. 

drfenilants  were  the  transferees  of  a 
MB  the  plaintiff  sold  a  quantity  of 
siAven,  to  be  thereafter  culled  'and 
il  in  the  meantime  Che  limber  wae 
o  the  booms  of  the  pnrchaKrs,  and 
ilaved  upon  their  wharf  so  thai  tbev 
ion.  The  purchawrs  havinK  failed, 
ite  baving  paMied  into  the  hands  of 
atfl,  aB.as«igners,  the  plainliS  caus«l 


plaintifl',  because  there  had  been  i 
meat  of  the  timber,  by  which  the  limber  bad 
been  ascertained  to  be  of  the  size  stipulated  ia 
the  contract,  or  of  the  slipulat«d  quantity. 
Leetu  v.  Lmcnda,  2  L.  C.  R.  257,  S.  C.  1851,  & 
2  L.  C.  R.  454,  Q.  B.  1852. 

260.  The  op posant  claimed  certain  moveables 
as  having  beea  sold  to  him  by  acle  before 
notary,  and  the  question  of  delivery  Broae — 
Held,  that  though  delivery  was  alleged  in  the 
deed  by  delivery  of  a  chair  aud  table,  thai  such 
delivery  did  not  vest  the  property  in  the  vendee, 
and  a  creditor,  thongli  jioaterior  to  the  sate, 
could  seize  and  sell  the  thing  so  claiinml  by  the 

1  opposant.  Bonalina  &  Uted,  H  L.  C,  R,  446, 
;  Q.  B.  1853. 

261.  And  in  an  action  in  revendication  of 
'  goods  which  had  been  stared  with  the  defendant 

as  warehouseman,  and  of  which  some  were 
I  found  to  be  misfiing — Held,  confirming  the 
iJudgiueDtof  the  court  below,  on  the  plea  of 
I  defendant,  that  there  nai<  no  right  of  aclion  ia 
Che  plaintilfH,  who  claimed  aa  purchasera, 
that  a  written  order  by  the  seller  o1  the  goods, 
directing  those  in  whose  care  Ihey  were  to  de- 
liver the  same  to  the  buyer,  amounts  In  law  to 
a  good  and  valid  delivery  of  such  goods,  so  •« 
to  constitute  title.  Fraaeretal.  v.  BocA«,  7  L. 
C-  R.  T42,  8.  C,  4  8  L.  C.  R.  288,  Q .  B.  1«58. 

2K2.  The  plaintitf^  sued  for  the  value  of  two 
chains  which,  together  with  a  third,  the  defen- 
dant, as  ma<>ter  of  the  steamship  Antto-SaiOD, 
received  for  the  plainliff<4  in  Liverpool,  and  un- 
dertook to  deliver  to  them  or  their  assigns  in 
like  good  order  and  condition  at  Quebec,  but  two 
of  which  chains,  wliile  in  the  custody  of  defen- 
dant, at  Quebec,  fell  overboard  and  were  lost — 
Held,  contirming  the  judgment  of  the  court  be- 
i.iw,  that  the  chains  having  been  attached  to- 
il-iher  for  the  purpose  of  delivery,  they  com- 
p.-ed  one  whoIe,and  delivery  of  onecoold  not  ba 
III  Id  made  unless  the  whole  were  delivered.  Me- 
Ma»fer&  Walkeretal., SL.C.R.  171, Q.B.  1868. 
263.  And  where  an  insolvent  had  trani-ferred 
his  estate  to  two  of  his  creditoiB,  and  toaaeieure 
by  others  of  the  credLlors,  the  Iransrerees  filed 
oppositioD  b&sedon  such  sale  to  them,  which  was 
met  by  the  plaintiS  by  the  pleB  of  want  of  de- 
livery—ffeW,  reversing  the  decision  of  the  court 
below  (see  2  L.C.J.  195},  that,  notwithBtAodisK 


411 


DBLIVBJRT. 


DELIYEBT. 


4lt 


the  timDBferees  were  at  the  time  of  the  sale  the 
direct  leasees  of  the  premiAesin  which  the  stock 
jn  questioD  was  situated,  that  there  was  suffi- 
cient evidence  of  delivery  to  support  the  sale. 
Oumming  et  al  v.  Mann  ASmiinet  a/.,  5  L.  C. 
J.  1  A  10  L.  C.  R.  1 22,  Q.  B.  1861 ;  1492  &  1493 
C.  C.  A  Ins.  Act,  1876,  sees.  130  et  $eq. 

264.  The  appellant  purchased  a  quantity  of 
merchandise  from  the  defendant  which  was 
weighed,  measured  and  paid  for,  but  which  was 
to  he  left  in  the  store  of  the  defendant  until  the 
appellant  should  send  for  it,  and  it  was  seised 
under  a  judgment  against  the  defendant  by  the 
respondents — Held,  confirming  the  decision  of 
the  court  below,  that  the  seisure  was  good,  inas- 
much as  there  had  been  no  delivery  of  the  goods 
to  the  appellant,  so  as  to  pass  the  property.* 
JiesHti  &  The  Bank  of  Montreal,  9  L.  C.  R. 
193,  Q.B.  1869;  1472  C.  C. 

266.  The  plaintiffs  seized  a  quantity  of  timber 
in  the  hands  of  a  third  party  as  belonging  to  the 
defendant,  and  a  fourth,  who  was  surety  of  de- 
fendant for  the  construction  of  a  church  for 
which  the  timber  was  intended,  intervened,  and 
claimed  it  as  having  been  transferred  by  defen- 
dant to  him ;  but  the  only  proof  of  delivery  was 
thatfie  and  defendant  had  stood  on  the  top  of  a 
hill  overlooking  the  place  where  the  timber  was 
piled,  and  the  defendant  said  to  the  surety, point- 
mg  to  the  timber,  •*  I  give  it  to  you."— lf«W,  to 
be  no  delivery,  and  the  judgment  maintaining 
the  attachment  was  confirmed.  Chartrand  et 
al.  V.  Joly^  &  Whittock  &  Desjardins  et  al.,  1 
Ji.  C.  L.  J.  27,  8.  C.  R.  1866. 

266.  And  in  another  case  where  a  person  sold 
to  another  a  quantity  of  growing  pine  timber,  to 
be  cut  in  the  followmg  season,  the  terms  being 
laid  down  in  a  written  agreement  between  them, 
and  the  vendor  subsequently  sold  the  same  rifht 
to  another,  who  knew  of  the  previous  sale,  but 
who  urged  on  the  vendor  that  it  was  invalid, 
and  that  he,  the  vendor,  had  a  perfect  right  to 
sell  again — Held,  on  action  being  brought  by 
the  transferees  of  the  first  purchaser,  that,  in  a 
•ale  of  growing  timber,  theonly  tradition  which 
the  vendor  can  make  at  the  time  in  to  point  out 
to  the  purchaser  the  trees  to  be  cut.  Eussel  v. 
Ouertin  et  al,,  10  L.  C.  J.  133,  &  2  L.  C.  L.  J. 
42,8.  C.  1866 ;  1472  C.C. 

267.  The  acceptance  by  a  third  party  or  mid- 
dleman of  a  delivery  order  granted  by  a  vendor 
in  favor  of  a  vendee,  for  g<x)ds  to  be  manufac- 
tured by  the  third  party  or  middleman,  and  the 
setting  apart  of  these  '^oods  as  subject  to  the 
vendee's  order  by  the  third  party  or  middleman 
as  they  are  manufactured,  is  a  complete  deliv- 
ery, even  though  they  should  be  still  entered  in 
the  vendor's  name  in  the  books  of  the  third 

?arty  or  middleman.    Broster  &  Hall  et  aL, 
0  L.  C.  J.  206,  Q.  B.  1866. 

268.  But  in  another  cafe — Held,  that,  where 
foods  are  f>o]d  in  England  to  a  merchant  of 
•Sfontreal,  a  delivery  to  the  a^ent  of  the  vendee 
in  England  is  not  Huch  a  delivery  as  iscontem- 

filated  by  the  12ih  section  of  the  Insolvent  Act, 
864,  and  such  goods  may  legally  he  revendi- 
cated  by  the  unpaid  vendors  in  the  hands  of  the 


Grand  Trunk  Railway  Company  hercr  although 
more  than  fifteen  days  have  elapsed  since  such 
delivery  to  the  shipping  agent.*    The  Bcmk  of 
Toronto  v.  Hiwston  €t  al.,  12  L.  C.  J.  216,8. 
C.  1868 ;  1998  C.  C,  Ins.  Act,  1875,  sec  82. 

269.  But  where  the  ^oods  had  not  only  been, 
delivered  to  the  agent  m  EnglancLbut  bad  been 
received  here  and  entered  in  the  Custom  House 
by  the  purchaser's  custom  house  broker— 
Held,  reversing  the  decision  of  the  court  below 
(10  L.  C.  J.  197),  that  this  was  such  a  delivery 
as  to  defeat  the  vendor's  remedy  under  the  176th 
&  177th  arts,  of  the  Custom  of  Paris,  if  not  ex- 
ercised within  fifteen  days  from  such  delivery. 
Brown  et  ah  &  Hawkstcorih  e<  a/.,  14  L.  C.  J- 
114,  Q.  B.  1870  i  1999  C.  C. 

270.  Anterior  possession  of  the  property  wfa'ich> 
is  the  subject  of  a  manual  gift,  even  by  another 
title,  is  equivalent  to  delivery.  Richer  et  al  t 
Voyer  et  al,  5  R.  L.  691,  P.  C.  1874 ;  2268  C.  C. 

III.  Wbev  Necebbart. 

271.  But  a  donation  of  moveables  without 
tradition  is  null.  Gauvin  v.  Carsn,  2  Rev.  de 
L6g.  276,  K.  B.  1821 ;  776  k  795  C  €. 

272.  Except  such  as  is  made  by  contract  of 
marriage,  when  no  delivery  is  required.  White 
V.  AitHns  k  Smith  et  at,  6  L.  C.  R.  420,  S.  C. 
1866. 

273.  In  a  petitory  action,  where  it  was  proved 
that  the  plaintifl^  the  purchaaer,  never  had  pos- 
session, and  had  never  been  seized  ofi  the  pro^ 
periy—Held,  that  the  action  could  not  be  main- 
tained. Brochu  v.  Fitzback  et  at,  2  L.  C.  B.  7, 
8.  C  1861. 

274.  On  an  opposition  afin  d'annmUen,  filed 
by  the  respondent  to  an  execution  of  certain 
lots  of  lana  said  to  belone  to  the  defendant — 
Held,  confirming  the  judgment  of  the  court 
below,  that,  in  cases  of  sales  of  waste  land,  tra- 
dition is  necessary  to  convey  the  right  of  pro- 
perty, and  that  when  the  purchaser  does  nor 
take  possession,  the  land  may  be  seised  and 
<told  as  belonging  to  the  vendor,  to  the  entire 
exclusion  of  the  original  purchaser.  Mallory  k 
Hart,  2  L.  C.  R.  346,  Q.  B.  1862. 

276.  But,  according  to  the  old  laws  of  France, 
actual  tradition  is  not  absolutely  necessary  to 
convey  to  a  purchaser  the  right  of  prapeny  in 
an  immoveaole,  and  the  feigned  or  symbolical 
tradition,  such  as  the  delivery  of  letters  patent, 
titles,  plans,  etc.,  may  be  sufficient.  Stuart  et 
vx.  &  Boicman,  3  L.  C.  R.  309,  Q.B.  1853  ; 
1494  C.  C. 

276.  In  an  action  by  a  legatee  for  dilitrance 
de  legs — Held,  reversing  decision  of  court  be- 
low, that,  since  the  passing  of  the  41st  Geo.  in> 
cap.  4,  the  d4livrance  de  legs^  required  by  the 
French  law  under  the  Custom  of  Paris,  has 
ceased  to  be  necessary.t  Blanchet  $t  al  k 
Blanchet,  11  L.  C.  R.  204,  Q.  B.  1861.. 


•  OtMolete. 
vided  that 


^  -^Ac— En. 


«  Br  the  82nd  leo.  of  the  Insolvent  Aet,W9,  H  !•  now 

~      "  "  ~  lepriTilefe 

of  the  unpaid  yendor  shall  oeaao  from  the  deUTery  of 


proyided  Unit  in  the  ProTinoe  of  Quebec  the  priTilef^ 


the  goodf  Mid.— £d. 

\  Hy  the  Art.  »^  C.  C.  it  is  now  provided  ti>«tl«|a' 
tees,  bT  whateyer  title,  are,  by  the  daath  of  the  taaUtoi  » 
or  by  the  erent  which  girea  effect  to  tfte  lecaofi  Mi**^ 
of  the  right  to  the  thing  beqaeathed  tn  tha  ooMitftoa  in 
which  It  then  is  *  *  «  and  to  proaaoata  aU  elaiB» 

resulting    from    the    legacy,       

to  obtain  legal  d€liv4rp.-^ED. 
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277.  The  plaiDti£fb  sold  to  the  defeDdant  a 
gaantity  of  flour  for  a  price  agreed  upon,  agree- 
ing at  the  same  tinoe  to  keep  the  flour  in  uieir 
stores  for  a  few  days,  and  the  defendant  paid 
$25  down  as  earnest  money,  but  afterwards 
neglected  to  take  away  the  flour,  or  to  account 
therefor,  and  plaintifis  caused  the  flour  to  be 
sold  for  account  of  defendant,  realizing  a  loss 
thereou  of  over  $100,  for  which  he  Drought 
action.  The  defendant  pleaded,  among  other 
things,  that  the  sale  was  not  perfect,  as  it  was 
made  by  f^ample,  and  there  was  no  delivery — 
Held,  to  be  a  well-established  principle  of  law. 
that  actual  delivery  is  necessary  to  give  full 
effect  to  a  sale  of  flour.  Bover  tt  at  v.  Prieur 
etaL.l  L.  0.  J.  62,  S.  C.  1862;  1472  &  1474 
C.  C. 

278.  Before  the  promulgation  of  the  Code  the 
seller  was  bound  to  transfer  the  thing  seized. 
Armstrong  v.  Dufresnay  et  al.,  3  R.  L,  366, 
S.  C.  1870  ;  1472  0.  C. 

ly.  When  to  be  made. 

279.  The  tender  of  the  thin^;  sold  must  be 
made  at  such  an  hour  of  the  da)r  as  will  give 
the  buyer  time  to  weigh  and  examine  it  if  neces- 
sary. Franchire  v.  Gordon  et  aL,  14  L.  C.  J. 
152,  Q.  B.  1870. 

DEMURRAGE. 

I.    LiBN  FOR,  280. 

II.  Rate  of,  281. 

m.  Right  to,  282-285. 

I.  Lien  fob. 

280.  Where  a  bill  of  lading  contained  this 
condition, — ^" demurrage  charged  on  all  cars 
not  unloaded  within  twenty-four  hours  after  the 
arrival " — Held,  that  under  this  condition  a  lien 
upon  the  goods  carried  was  created,  as  well  for 
demurrage  as  for  freight.  Murrav  v.  The  Grcmd 
Trunk  Railway  Company,  5  K.  L.  746,  C.  G. 
1874  ;  2453  C  C 

II.  Rate  of. 

281.  Action  for  demurraj^  was  brousht 
against  the  anflignee  of  a  tradm^;  vessel,  laden 
wttli  grain — Heldf  that  according  to  the  pro- 
visions of  G.  S.  L.  G.,  cap.  160,  he  was  not 
bound  to  discharge  such  cargo  at  a  greater 
rate  than  2000  minots  per  diem.  MarcMind  v. 
Hettmuly  6  L.  G.  J.  119,  S.  G.  1862;  2458  & 
2460  C.  C. 

III.  Right  TO. 

282.  And  keld,  also,  in  the  same  case,  that,  in 
the  absence  of  an  express  agreement,  no  demur- 
rage could  be  recovered  beyond  the  actual  loss 
and  damage  proved  to  have  been  suffered.    lb. 

'  283.  A  lid  in  another  case,  action  was  brought 
by  vhe  owners  of  a  vessel  against  the  owners  and 
coosieDeea  of  a  quantity  of  grain,  for  loss  occa- 
sjooea  fc|f  delay  in  receiving  the  cargo.  The 
mia  ifM  bfooght  by  the  plaintiffs'  vessel  from 
rhiciaco  to  £Dg8ton,  wliere  the  defendant^* 
emidoywi  a  forwarding  house  to  receive  it  and 


carry  it  to  Montreal.    Defendant's  pretensiorv' 
was  that  these  second  carriers  were  ready  to 
receive  it,  and  that   the   delay  was  occasionedi 
by  the  captain  of  the  plaintiffs'  vessel,  which,, 
however,  was  not  proved — Held^  that  the  de- 
fendants were  liable,  notwithstanding  the  delay 
was  occasioned  b^   the  carriers  employed   by 
defendants  to  receive  and  convey  it  forward  oa 
their  account     Henderson  &  Caverkill  ei  al,. 
13  L.  G.  R.  77,  8.  C.  1862. 

284.  And  in  an  action  against  a  carrier  for 
failure  to  deliver  the  full  quantity  of  a  cargo  of 
oats  entrusted  to  him  for  conveyance  in  barges, 
the  defendant  brought  a  counter-claim  for  de- 
murri^e — Heidi  confirming  the  judgment  of  the 
Superior  Gourt  in  review,  that  demurrage  was 
due  without  a  stipulation  to  that  efl'ect,  when 
actual  damage  is  proved  to  have  been  suffered ' 
by  the  owners  of  the  vessel  in  consequence  of 
the  delay.  Seymour  v,  Sincennes,  1  U.  L.  716,. 
Q.  B.  1869 ;  2457  &  2460  G.  G. 

285.  The  prevalence   of  a   disease   among 
horses,  such  as  that  of  October,  1872,  which 
rendered  a  large  number  for  a  time  unservice- 
able, is  no  defence  to  a  claim  by  a  vessel  against, 
the  consignee  for  demurrage.    Lacroiz  v.  Jack^ 
son,  17  L.  G.  J.  329,  S.  G.  1873 ;  2457  et  $e^ 
C.C. 


DEMURRER— 5e«  PLEADING. 


DEPOSIT— 5«e  BAILMENTS. 

I.  Depot  RI:el,  286. 

II.  For  Gokfirmatiox  of  Title,  287. 

III.  Judicial,  288. 

IV.  Liability  of  Prothovotart  for,  289.- 
290. 

V.  Of  Purchase  Monet,  291,  292. 

VI.  Voluntary,  293. 

I.  Depot  Ri^el. 

286.  The  plaintiff  sought  the  recovery  of 
moneys  belonging  to  the  Fabrique,  which  had 
been  deposited  in  his  hands  in  accordance  with' 
a  resolution  of  the  Fabrique  regularly  passed, 
but  which  had  subsequently  been  obtained 
from  him  bv  the  false  representations  of  the 
defendant  who  had  been  elected  marguilUer  en 
charge,  and  the  defendant  pleaded  that  there 
had  been  no  depot  r4el  of  the  moneys  in  the 
hands  of  the  plamtiff,  ana  that,  moreover,  he, 
the  defendant,  was  the  only  person,  by  virtue  of 
his  office,  who  had  a  right  to  receive  and  hold 
the  moneys  of  the  Fabrique,  subject  to  their 
orders — Held,  confirming  the  decision  of  the 
court  below,  in  review,  which  reversed  that  of 
the  Gircuit  Gourt,  that  the  marguilUer  en  charge 
was  responsible  for  all  the  moneys  of  the  Fa- 
brique, and  that  being  so  he  had  a  right  to 
receive  them,  and  that  in  the  ca$ie  in  qnefltion 
there  had  been  no  valid  deposit  {depot  r4el)  of 
the  said  monevs  in  the  hands  of  the  plaintiff. 
Qirard  &  Cho'quei,  1  R  L.  629,  Q.  B.  1869. 

II.  For  Gonfirmation  of  Title. 

287.  With  a  demand  ftir  confirmation  of  titter 
the  purchaser  deposited  the  amount  of  the  pur-^ 
chase  money  in  court,  aud  filed   motion  for  act€ 
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DEPOSIT. 


DEPOSITIONS. 
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i)f>Tich  deposit,  describing  it  a'^  XlOO  wiih  inter- 
est, but  deposited  only  the  £100,  and  inction 
wan  made  to  have  the  oepOHitdeclarefl  irre^uiHr, 
ou  the  ground  that  the  interest  was  not  aciualiy 
^Icposited — Held,  that  as  the  interecit  ivas  no 
]>art  of  the  purchase  moneyi  that  the  actual 
vcpo«-it  of  the  amount  of  the  inter«*j?t  was  unne- 
cessary. Hart  exp.,  3  L.  C.  J.  40,  S.  C.  1852; 
963  C  C.  P.  &  Q.   35  Vic.  cap.  6,  sec.  20. 

III.   JUDICUL. 

288.  Money  deposited  at  interest  in  a  bank, 
by  consent  and  under  the  sanction  of  the  court 
in  the  name  of  the  prothonotary,  and  subject  to 
the  future  orders  of  the  court,  cannot  be  legally 
drawn  and  Ut<ed  by  the  prothonotanr  without 
auch  order.  Butters  v.  The  Bank  of  Montreal 
&  Steele  et  al,  14  L.  C.  J.  266,  S.  C  1869 ; 
543  C.  C.  P. 

IV.  Liability  or  Prothoxotaby. 

289.  In  a  case  in  which  the  defendant  had 
with  his  plea  tendered  a  certain  amount,  and 
deposited  the  money  in  court,  which  was  not 
accepted,  and  the  action  proceeded,  and  plaintiff 
recovered  a  greater  amount  than  that  tendered, 
but  the  clerk  of  the  court  having  in  the  mean- 
time been  replaced,  the  money  was  not  forth 
(^ming  at  the  time  of  the  execution  of  the  judg- 
ment— Heldj  that  an  action  for  money  had  and 
received  would  not  lie  against  the  clerk  of  the 
fiourt  for  money  so  depoi«ited.  Merizzi  &  Cotoan, 
6L.  C.J.  62,  Q.  B.  1861. 

290.  And  held,  that  the  proper  mode  of  pro- 
ceeding in  such  case  was  oy  a  rule  upon  the 
clerk,  ordering  him  to  pay  over  the  money.    lb. 

V.  Of  Purchase  Moket. 

291.  Where  application  was  made  by  one  of 
the  plaintifls  in  an  action  of  licitation,  who  had 
become  adjudicataire  of  the  property  sold,  to  be 
permitted  to  retain  in  her  hands  the  portion  of 
the  purchase  money  which,  fVom  the  lacts  dis- 
closed by  the  record,  must  evidently  be  awarded 
to  her  eventually,  on  giving  good  and  sufficient 
eecurity — Held,\liAi  the  conditions  of  the  sale 
were  peremptory,  and  the  money  must  be  de- 
posited in  the  hands  of  the  prothonotary 
Stans field  et  vir.  v.  Stansfield,  9  L,  C.  J.  103, 
S.  C.1864. 

292.  And  in  an  action  by  a  vendor — Held, 
that  the  deposit  of  the  purchase  money  due  to 
an  ab?jent  vendor  in  1872  and  1873,*with  the 
notary  who  passed  the  deed,  is  of  no  avail. 
Filion  V.  Latonde,  19  L.  C  J,  14,  8.  C.  R.  1874  ; 
1162  C.  C.  &  540  C.  C.  P.  V.  Q.  36  Vic  cap.  5, 
sec.  8.* 


•By  tb«  clause  of  the  statute  here  dted,  it  is  provided 
t2)at  wlieuever  any  person  desires  lo  ptky  aiiy  sum  of 
iQoney,  and  Is  prevented  from  doing  so  by  reason  of  the 
ref  iisul  of  his  creditor  or  o/lA«  alysence  of  hit  creditar/rom 
the  pltice  where  the  debt  upayable^  such  person  may  de- 
posh  such  sum  with  the  treasurer,  together  with  a  proper 
dt'siji nation  of  the  nature  of  the  debt,  of  the  title  under 
which  it  Is  due.  and  of  the  person  or  persons  to  whom  he 
desires  the  money  should  be  paid,  and  the  effect  of  such 
deposit  shall  be  to  liberate  for  the  future  whoever  shall 
^a ve  made  a  tender  from  the  payment  of  interest  on  such 
#ums  (.f  money,  provided  his  creditor  iias  without  having 
»ny  rii^ht  so  to  do,  refused  to  accept  such  tender,  and  the 


VI.  Voluntary. 

293.  The  plaintiff,  a  traveller,  asked  permis- 
sion to  leave  his  valise  with  the  delen  lant,  a 
hotel  keeper,  and  on  being  allowed  to  do  so 
went  away  and  did  not  return  to  lodge  in  the 
house.  On  his  return  the  next  day  the  valise 
had  disappeared.  There  being  no  proof  of  bad 
faith  on  the  part  of  the  landlora  or  his  servants 
— Held,  that  the  plaintiff  had  no  action  against 
the  landlord  for  the  loss,  as  the  delivery  to  him 
was  a  depot  volontaire.  Holmes  v.  Moore,  17 
L.  C.  R.  143,  S.  C.  1867;  1814  C.  C.  &  Q.  39 
Vic.  cap.  23. 


DEPOSITIONS. 

I.  Certification  of,  294. 

II.  Closinu  of,  295. 

III.  Of  Witnesses  in  Former  Cases,  296- 
298. 

IV.  Omissions  in,  299-301. 

V.  Taken  Before  Commissioner,  302. 

VI.  Taken  Prior  to  Appearance,  303,  304 

VII.  When  Lost,  305. 

I.  Certification  of. 

294.  The  deposition  of  a  witness  not  certified 
by  the  prothonotary  cannot  be  read.  La 
Banque  au  Feuple  '&  Gugy,  9  L.  C.  R.  484, 
Q.  B,  1857. 

II.  Closing  of. 

295.  A  deposition  closed  after  the  rising  of 
the  court,  and  in  the  abs^ence  of  the  plaintiff's 
attorney,  will  t)e  rejected  as  iriegularly  closed. 
McDougall  v.  McDougall,  6  L.  Cf.  R,  478,  S.  C. 
1856. 

ni.  Of  Witness  in  Former  Suit. 

296.  The  deposition  of  an  absent  witness  who 
is  beyond  the  jurisdiction  of  the  court,  taken  in 
a  fbrmersuit,  where  the  matters  in  issue  are  the 
eame,  may  be  filed  as  the  evidence  of  such 
witness.  Roe  v.  Jor^es,  3  L.  C.  R.  58,  S.  C. 
1852. 

297.  And  the  deposition  of  a  witness  made  in 
a  former  case  may  be  used  or  read  by  him  upon 
a  subeecjueut  examination,  though  in  a  different 
proceeding,  to  refresh  his  memory.  The  Oitv 
Batik  v.  Coles  &  The  City  Bank  Ac  Bagwell,  2 
L.  C.R,  16,  S.C.  1851. 

298.  Depositions  taken  in  one  ca^e  may  be 
used  as  evidence  in  another.  O* Connor  v. 
Bromi  et  al,  12  L.  C.  J.  28,  S.  C.  1866. 

IV.  Omissions  in. 

299.  If  the  deposition  of  a  witnp>»s  does  not 
state  that  he  is  or  is  not  of  kin  to  either  of  the 
parties,  it  may  be  .«et  aside.  Stack  v.  King,  3 
Rev.  de  Leg.  357,  K.  B.  1821. 

300.  The  omission  of  the  words  **y  persisie 
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money  deposited  for  a  creditor  who  U  absent  from  the 
place  where  the  debt  1b  payable  shall  alao  oeaae  to  bear 
Interest  against  the  debtor,  if  the  amoont  deposited  la 

saffleient.— £d. 


DEKSlER  feQUIPEUR. 

il  or  a  drpcMiitLOr 


al.,i  L.  C.  J.  Til,  S. 


been  in  po?fie»si 
■ilm  elal.  v.  Girard  el  al. 
C.    IH5»;  21'3    1974;  2Ja:l,  »ec 


le  omidfion  of  tlie  agp  of  tlif  wi(n 

M.i»!icoUi,  n"R.  L.  52C,  s!^  C. 
C  C.  P. 

EN  Before  C.^MUisiiiosLit. 

JppOBition  sworn  tobv  ro'uen'  b*fi 
'luiiiT  of  the  Superior  CutiiC  i><  ti 
*  PinsonHeaull  JIt  falaJe  el  al., 
;9.  Q.  B.  1808. 

iF.s  Prior  to  AfPEtRiNCB, 

pofilioiie  taken  in  n  CRae  l-cfore  the 
e  uf  tlir  det'.-ijijaul,  and  before  return, 
iinti  ihat  tbe  wUne.iK  IneoinE  i<  ' 
ice,  are  illegal,  and  held,  inal 
iiitted,  the  cojrt  before  adjuilicatinf; 
meric  sliould  have  deiennineda- 
Tofduoh  evidence,  bo  aH  to  afford  the 
„  legal  evi 

been  done  the 

ilH  be  alloned  to  re-open  bi'  enquilt 
TaU.  2  L.  C.  R.  »9,  Q.  B.  1867. 
d  held,  aino,  that  as  the  ulverxe  part 
>ve  in  limine  to  rejeot  ^iicb  evidenc< 
noutd  pttj  big  own  cofls     lb, 

ass'  Lost. 


in  of  the  veaael  e\ 
'.  St.  Lovit,  S  I 
5,C.  C. 


en  a  depoailio 

n  if)  mh 

in^  from  the 

the  judge... 

Miffied  0 

ibe  evidence 

lat  it  cannot 

iu  order  may  1 

i«.ued  ft 

r  the  examin- 

e  witne--'  de 

noro.    Mucfarlane  el 

(.  UL.  C-J.2f5,8.  C. 

1870. 

EliNIER  £QUIPEUE. 


in  action  for  ivork  and  laliordoneas 
i|  dernier  iqiiiptm-  on  boanl  (he  ship 
rhiJe  ilie  defendant  waa  master  tlien- 
harhor  of  Quebec— WeW,  reversing 
£  Rtibrrtton  (8  L.  C.  J.  334),  that, 


before  judgment 
vUvit.  Plante  V.  Clark,  17  L.  C.  R. 
b6e)8MC.  C.  P. 


III.  Who  i: 

300.  ITe  wliorepairf 


DESERTION. 

BAND  OR  WiPB,  tee  marriage; 


DfiSISTEMENT-See    PROCEDURE. 


DETAILS. 
I.  Op  Action,  »«  ACTION. 


DIPLOMATIC  AGENT. 

I.  Who  is. 

309.  The  coniul  general  of  Fra<ice  is  not  com- 
petent to  a!-k  for  the  extradition  of  a  fugitive 
criminal,  euch  consul  general  not  beini^  an  accre- 
dited diplomatic  Rsentifnder  (he  Imperial  Statute 
6  J(  7  Vic.  cHp.  75.  hamirandeexp.,  10  L.  C.  J. 
■'""   Q,  B.  1B66,  k  Imp.  Slat.  33  i  .^4  Vic.  cap. 


52,  M 


,7. 


DISAVOWAL— Sec  PROCEDURE. 

I.  EXCEPTIOK   OP,  .110. 

II.  Of  Acts  of  Piktser,  311. 

III.  Of  Attornev,  312.  313. 


310.  A  parly  whoeicepla  by  way  ofdiuBvowal 
iiintAtaie  thailhcdii'avowal  ittinaileby  himper- 
jnally  with  the  aidofhiB  attorney  or  by  his 


307,  S.  C.  1851  !  194  C.  C.  P. 


311.  A  partner  can  only  avoid  being  hound  by 
leaclBOtUie  co  partners  by  means  of  a  dis- 
avowal     Peckelt  V.  Plinguet  elai.&  Plinguel  el 
al.,  4  R-  L.  544,  8.  C.  IBri ;  1851  C.  C. 


M*  Q.  M  Vic.  cap.  11— Ed. 


III.  Uf  Attornet. 


disavowal  of  attorney  is  produced 
ill  peiidintjbef.-re  (hat  court. 


liie  court  may  orileran  enqiifli 
raised,  notwithstanding  (hat 
.•eizeil  of  i\w  ca^ewhicli  muni  .  . 
I  Let  Cttri  el  ilarguillitri  deVCEuDre  et  FaSriqua 
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DISSENTIENTS.; 


de  la  ParoUse  de  Si.  Anne  de  Varennes  A  The 
Roman  Catholic  Bishop  of  Montrealf  4  K.  L. 
127,  W.B.  1861;  193C.C.P. 

313.  Tbe  defeodiiat  bos  oo  right  to  disavow  or 
deoj  the  right  of  the  attorney  ad  htem  of  the 
plaintiff  to  brine  the  action.*  Levy  et  vir,  k 
Plamondon  et  al.,  17  L.  C.  J.  75,  S.  C.  1873. 


DISCHARGE— See      INSOLVENCY, 
OBLIGATIONS. 


DISCONTINUANCE— See  PROCED- 

URE. 


DISCUSSION— See      SURETYSHIP. 

I.  Plea  of,  see  PLEADING. 


DISHONESTY. 

I.  I.VSCRASCE  Against,  see  INSURANCE. 


DISOBEDIENCE. 

I.  Of    Servant,  a  Qbodxd  op  Dismissau 
see  MASTER  &  SERVANT. 


DISSENTIENTS. 
I.  Rights  of. 

314.  Under  the  C.  8.  L.  C,  cap.  15,  dissenters 
have  a  rieht  to  Jiniit  and  determine  the  applica- 
tion of  their  pchool  assessmenu  and  rates  to 
school  of  their  own  religion,  and  that  ri^ht  does 
not  depend  on  difference  of  local it3r,  but  is  a  per- 
sonal right  belonging  to  dissenters  in  omni  locoi  it 
being  ^he  intention  of  the  legislature  in  passing 
such  School  Act  to  protect  and  guarantee  every 
religious  belief  against  teaching  repugnant  to  it, 
and  it  would  be  contrary  to  that  intention  so  to 
construe  and  apply  the  Act  as  to  destroy  that 
protection  and  f^uarantee.  The  School  Commis- 
sioners  oj  St,  Bernard  de  Lacolle  v.  Bowman* 
16  L.  C.  R.  204,  S.  C.  1866. 

316.  But  there  cannot  be  in  the  same  munici- 
pality but  one  dissenting  school  under  the  control 
of  the  school  commissioners,  and  the  statute 
cannot  be  so  interpreted  as  to  give  to  every 
relieiouR  denoiiiiuation  a  school  of  their  own  in 
such  municipality.  Cashing  v.  The  School 
Commissioners  of  the  Municipality  of  Acton^ 
vale,  18  L.  C.  J.  21,  8.  C.  1873;  C.  S.L.  C.cap. 
15,  sec.  66,  &  Q.  32  Vic.  cap.  16,  sec.  16. 

316.  A  dissenting  minister  has  the  rieht  to 
keep  regiHterH  for  taptisms,  marriages  and  buri- 
als, notwithstanding  that,  in  the  place  where  he 
officiates,  another  church  in  communion  with 
his  own  has  been  previously  established  under 
t  he  authority  of  the  government.  Clugsion «cp., 
S.  R.  448,  K^.  B.  1831  ;  42  C.  C  P. 


«£xoept  In  theoaie  of  a  foreign  plaintiff, when,  aooord- 
iDg  u>  the  7tb  8  ction  of  art.  120  of  the  Code  of  Prooedare, 
itae  defeodmit  Is  oot  hoond  to  proceed  unUl  s  power  of 
attorney  trvm  tbe  plaintiff  le  produced  mud  fil«d.  —En 
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DISTEIBUTION, 

I.  Collocation  of,  317-327. 

II.  CoMTBSTATioir  OF,  328-338. 

III.  Costs  of  Contestation,  339-345. 

IV.  Homologation  of  Report,  346, 347. 

V.  Of  Property  of  Judicial  Surety,  348. 
VL  Of  Property  of  Tutor,  349. 

VII.  Opposition  to,  350. 

Vni.  Payment  by  Sheriff,  351. 

IX.  Report  of,  352-358. 

X.  Rights  of  Parties,  359,  360. 

XI.  Supplementary,  361. 

I.  Collocation  of. 

317.  Od  the  god  testation  of  a  report  of  colloca- 
tioD  of  the  proceeds  of  the  sale  of  an  inimoYeabJe, 
against  which  judgnoent  had  been  obtained  by  a 
hypothecary  creditor,  an  evaluation  was  ordered 
by  the  court,  in  order  to  distribute  the  prooeeds  of 
the  soil  between  the  creditors  of  the  vendor  and 
the  proceeds  of  the  improvements  between  the 
creditors  of  the  purchaser  who  made  the  iro* 
provements.  Bedard  v.  Dugal  A  Bedard  k 
Brumd,  1  L.  C.  R.  173,  S.  C.  1851. 

318.  On  the  conteittation  of  an  (^position  filed 
to  the  distribution  of  money  arising  from  tbe  sale 
of  the  real  estate  of  the  defendanCsaid  contesta- 
tion being  raised  by  another  person — Ueld^  that 
the  surplus  of  the  money  granted  to  the  party 
collocated  by  the  reformation  of  the  report  of 
collocation  will  be  paid  to  the  paity  con  testing,  io 
preference  to  all  other  opposants  who  have  not 
contested.  Mog€  v.  Lapri  &  Massue  &  Monson^ 
1  L.  C.  J.  255,  S.  C.  1867. 

319.  And  where  the  plaintifT,  after  the  levying 
of  moneys  by  the  sheriff,  was  collocated  for  the 
amount  of  the  judgment  rendered  in  his  favor, 
and  other  persons  were  also  collocated  for  their 
claims,  and  there  was  a  balance  remainins — 
Held,  on  motion  of  the  plaintiff  to  be  allowed  U> 
file  another  opposition  for  the  baiHevr  de  fonds 
claim  on  the  land  sold,  and  to  be  collocated  for 
the  amount  of  such  claim  after  the  delay  allowed 
by  law  had  expired,  that  where  the  omission  to 
file  such  claim  was  due  to  the  neglect  of  the 
defendant  himself  and  not  of  his  attorney,  that 
he  would  be  collocated  only  for  the  balance  re- 
maining, but  the  court  would  not  disturb  the 
report  of  distribution  so  as  to  interfere  with  the 
rights  of  parties  already  collocated.  Bamsay  v. 
Huichins  &  Ramsay,  4  L.  C.  J.  285,  S.  C.  1869  ; 
720C.  C.P. 

320.  But  heldt  in  another  case,  that  a  party 
opposing  would  be  allowed  to  contest  a  report 
of  collocation  and  distribution  after  the  delays 
had  expired,  upon  cau^e  shown  by  aflUavit 
that  the  party  was  interested,  and  that  the 
party  collocated  to  his  prejudice  appears  on 
examination  of  his  opposition  not  to  be  entitled 
to  the  amount  of  his  collocation.  C^apim  t* 
Nagle  A  Nagle  et  al.,  4  L.  C.  J.  286,  S.  CT ld$0 } 
720  0.  C.  P. 

321.  And  in  another  ctisn^Held,  thai  wiiere 
the  party  has  a  bailleur  de  fonds  clahn  sfljiinsi 
the  property,  but  has  neglected  to  register 
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scribed  by  l»w,  and  mother  has 
at  property  iubeequently  withmit 
.  debt  due  to  the  baUUur  defondi, 
Blered  before  that,  he  is  pd  tit  led  to 
lim  on  the  report  Lynch  v.  Lemic 
L.C.J.120.^C.1869i727C.C.P. 
where  an  immoveable  was  sold  by 
ir  the  balance  of  the  price  of  Rale, 
I  returo  of  the  moneys  a  tranaferee 
ler's  privilege  in  the  inimoveable 
jppoeftion  to  be  collocated  for  the 
I  thiTprolhonotary  made  a  report  of 
of  the  moneys  baaed  upon  an  eiper- 
he  instance  of  the  opposant,  and  the 
turn  opposed  the  homologation  of 
ID  the  groood  that  tlie  expertiae  was 
at  the  instance  of  and  in  favor  of 
3t,  and,  further,  that  as  the  aaid 
,im  wan  transferred  to  the  oppoeanc 
collateral  Beciiritj,  hewas  not  enti- 
aolutecollocation— ^-rW  and  ordered 

eiperlise  be  made,  and  that  ihe 
collocated  for  the  value  of  the  naked 
se  the  amount  he  had  been  paid 
i  that  the  balance  be  paid  to  the 
aleae  within  filteen  days  the  plaintiff 
y  to  pay  the  amount  to  the  oppoeant, 
ailed  lo  realiM  the  debt  for  which 
irae  bis  security.  Doutre  v.  Ktta  & 
U  C.  J-  164,  a.  C.  18S0. 
•re  the  plaintiff  in  an  action  had  been 
or  his  full  coeto  in  preference 
privilege  tOi  rent^ — H'W,  on  a  («,.,, — 
he  coUocatioDi  that  the  practice  ha» 
foae  the  plaintiiT  suoh  privilege  fbr 
-TV  et  at.  A  Kellu  el  al.  &  Watam, 
a53  &  13  L.  V.  U.  163,3.  C.18S2: 
&  T28<(MO.C.C,  P. 
.Dsfereea  ot  differeut  portions^f  tht, 
unl  of  money  niunt,  in  a  report  of 
D,  rank  concnrrenlly  without  respect 

of  such  iransfer,  unless  the  assignor  , 
otherwise  determined  by  the  terms  of 
■T.  Giroux  r.  Oauthier  t  Oiroux  & 
1,12  L.  C  B-  «9,  8.  C.  1862  i  1988 

the  contestation  of  a  report  of  colloca- 
oneje  arising  from  the  sale  of  immo- 
Held,  that  no  ooliocalioo  can  be  homo- 
'i^out  having  been  previon»lT  con  . 
a  report  of  distribution  regularly  made 

so   as   to   enable   the   parties  in   the  | 

conte^  iL  The  Eatlem  Tmonsliipt  i 
^acmd,  17  L.  C.  B.  126  &  2  L.  C.  L.  J- 1 
.  1866  i  724  e(««o.  C.C.  P. 

party  collucated  under  a  report  of 
on  ban  a  right  to  file  an  answer  in 
.  a  oontestaliou  o!  tliK  collocation,  and 
put  in  default  to  do  w  by  the  usual 
of  an  answer.  The  Upper  Canada 
I  Devctii  Company  r.  Boriow  et  al.  4 

ISlTc.  J.  578,8.  C.  1868;  744  C, 

^here  A,  previou"  '"  the  Code,  entered 
greement  with  B  to  purchase  for  him 
lot  of  land,  the  purchase  money  to  be 
bj  iastalments,  and  B  bound  himself 
the  parmenls  were  thus  made  to  exe- 
«d  of  sale  to  A  of  the  said  property, 
irfore,  and  A  failed  lo  make  the  pay- 
1  OBMlkm— ffefii,  ttiat  until  all  such 
«  MK  duly  niHde  the  right  of  B  was  a 
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IcoDtinnal  right  of  undivided  property  lo  bin., 
which  did  not  require  lo  be  protected  by  ret-i" 
tration  under  the  provisions  otlhe  regiatry  law, 
and  that  his  claim  for  the  baJance  due  to  hm. 
was  well  founded  in  law,  and  he  had  a  right 
thereupon  of  being  collocated  and  I»;doutof 
the  piiceeds  of  the  sale  of  the  property  \a 
question,  the  Ulance  remaining  due  and  unpa  d 
by  defendant  of  the  said  purchase  money,  in 
preference  to  the  respondent  who  was  the  regis-- 
Mred  creditor  of  the  defendant.  Tkomat  etal. 
Tlyl^ULC  i.m,  Q.  B.  1872,  2100  C.C. 

II.  CoNiBStiTiOH  or  CoLLOCATioif. 

328.  On  a  motion  to  reject  a  »>i>»ef^'''^,^f " 
a  report  of  distribution,  on  the  g«""i«'!''.'SS ' 
contestation  by  one  and  the  »"'«P*fy"™ 
a  contestation  lo  three  separate  "ifjis  met 
items  of  collocation,  and  ^"^"""L'^n  anv 
ent  parties,  but  had  not  been  served  upon  any 
ofthe  parties  whose  collocation  was  thus  con 
tested,  ^rticuiariy  l^""  ^7  "V^i^!^™  l«lh. 
that  ihe  motion  must  *•..«" """'"^.""iZl 
ftrounds,and   the  oontesUtKW   wm  dismiwea. 

339.  And  held,  reversing  the  decision  ofthe 
court  below,  that  the  contwtation  of  ^^e  o«»si 
tion  U  a  cr^lilor  collocated  in  a  report  ol  dietn-- 
bution  may  be  accompanied  in  the  ^^^^^J_ 
Mtofconisutionby  a  demand  or  cla^W^J- 
ing  to  have  such  report  W**""^'  *«""  '" 
DubaraU  et  at.,  4  L.  C.  B.  305.  Q-  8^1854. 

11(1  Where  an  oppoeant  made  mouon  to  oe 
allowed  to^nt«t  a  ^rt  of  distribution  after 
t^e  fa^e^of^Se  eight  JTys.allowed  for  doing  so^ 
on  theVound  that  its  omission  withm  the  pro- 
per deray  was  the  result  of  inadvertence  and 
^ers^ght  in  another-H^,  that  the  motion 
would  not  be  granted.  Jbr'y'A  ''■  *«;nn  et  al, 
2  L.  C.  J.  6978.  C.  1857 ;  '<2  a  ^  P 

331  But  in  a  later  case— fleW,  that  the  con- 
testation of  a  judgment   of  distribution  would 

^n?Lrn;Sorcr''?^.:".-%;&S 

I      332.  A    party   erroneously  collocated    ulfr* 

Ipeitamust^ay  the  costs  of  the  contestation  Of 

l^uchcoUoca^n,  although  on  "^-■'"S^^'Vr, 

mediately  give  notice  of  5«l'"*«f'5*."'thi^ 

I  nient  shiufd  be  given  as  demanded  in   Ihewo 

testation,  but  witTiout  cosu  against  him.  ^««^ 

V  Hunter  &  £hatu  4  MeKtnzxe,U  L.t^.B- 

172,3.  C.  1861.  ,     „.,  . 

333.  A  contestation  by  one  opposant  of  the 

opbooilioD  of  another  oppoeant  will  not  twais- 

m^,  allhougn  the  contesUtion  did  not  set 

forth  any  claim'or  privilege  on  ^I'^P-rtofthe 

contesunt  to  the  moneys,  the  P««?^"  ;i^,f", 

tain  real  estate  sold  in  the  cause.     ^""^'T^'f- 

V.  ftr»#  &  divert.  12  L.  C  R.  406.  8.  C.  186j^ 

334  On  a  motion  to  dismiss  the  contesUtion 
ofar^portof  distribution  filed  in  the  cause- 
Seld,  maintaining  the  motion,  that  tlie  oonies- 
talion  ofthe  report  of  distribution  is  m  tiie  na- 
ture of  a  demurrer,  under  which  no  matter  or 
f^can  be  inquired  inlo,and  if  the  ■'<">«*^  |^" 
^ts  upon  matters  of  fact  the  parties  contesing 
^ght  to  have  pleaded  to  the  oppos^ion. 
D^on  V.  Grant  k  Pattenon  el  al-,  U  t*  C.  B. 
227,  S.  C,  186*.  .J, 

336,  The  order  of  collocation  under  ajiWg- 
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ment  of  distribution  can  only  be  changed  bj 
•coniesting  tlie  judgment  itself  within  eighty 
dav»i  from  the  notice,  or  after  permission  of  the 
couru  but  before  homologation.  Lamoureux  v. 
P-^'j'iuin  Sc  Roy  et  al.  A  Dufori,  15  L.  C.  J. 
216.  S.  C.  1871 ;  742  et  seq.  C.  C.  P. 

3 Jo.  And  one  cannot  by  simple  petition  ask 
that  a  collocation  made  of  the  claim  of  a  credi- 
tor by  an  homolo/ated  judgment  be  reduced, 
and  that  a  supplementary  distribution  be 
granted,  when  such  demand  is  based  on  the 
fact  that  the  creditor  has  been  collocated  for 
more  tlian  two  years'  interest  besides  the  cur- 
rent year,  and  to  the  prejudice  of  the  subsequent 
•creditors.    lb. 

337.  The  petition  for  a  supplementaiy  dis- 
tribution can  only  be  allowed  wiien  it  is  alleged 
-and  proved  that  a  creditor  has  been  collocated 
<for  that  which  is  not  due  him,  or  for  that  which 
he  has  already  received.    lb.  &  751  C.  C.  P. 

338.  On  appeal  from  a  judgment  on  a  petition 
after  the  money  had  been  paid  over — ifeldj  re- 
Tersing  the  decision  of  tne  court  below,  that 
proceedings  had  for  the  purpose  of  testing  the 
-validity  of  hypothecary  claims  in  a  report  of 
distribution  can  only  be  had  in  cases  where  the 
moneys  levied  are  »till  before  the  court,  and  are 
not  paid  over  to  the  party  whose  collocation  is 
•contested.  Leduc  &  McCarthy,  1  Q.  L.  R.  1, 
*<J.  B.  1874. 

III.  Costs  of  Contestatiok. 

339.  Where  a  report  of  collocation,  male  ac- 
'Cordine  to  the  regif^trar's  certificate,  was  contest- 
<ed,  and  the  coute^taiion  was  maintained — Held, 

that  the  party  over-collocated  would  have  to 
pay  the  costs  uf  the  contestation  unless  he  has 
nled  a  remittitur  for  the  amount  over-colio- 
>cated.  Marois  v. Bernier  & LarivihreA2h. C. R. 
174,8.  C.  18GI. 

340.  And  where  a  person  has  been  collocated 
for  a  portion  of  the  amount  which  he  claimed 
by  his  opposition,  and  the  collocation  is  con- 
tested, the  coMtri  will  be  the  same  as  if  the  op- 
position itself  had  been  contested.  Doutre  v. 
Oosselin  &  Gabouriault,  7  L.  C.  J.  290,  S.  C. 
1863. 

341.  An*i  the  class  of  co^ts  in  such  cases 
must  be  governed  not  by  the  amount  of  the 
collocation,  ^iit  by  the  amount  of  the  claim.  lb. 

342.  And  held,  also,  thatf  in  order  to  deter- 
mine the  co-tH  due  to  each  party,  the  opposant 
must  he  connidered  as  plaintiff  and  the  contest- 
ant a«i  defendant.    lb. 

343.  Wherein  the  distribution  of  the  proceeds 
of  a  sale  of  land  under  execution,  the  transferee 
of  a  creditor  named  in  the  registrar's  certificate 
opposes  the  homologation  of  the  report,  he  is 
entitled  to  lii-^  costs  of  opposition,  even  if  the 
transfer  have  not  been  registered.  Lacoste  v. 
Jodoin  &  Qui7ital,  16  L.  C.  R.  393,  S.  C.  1866. 

344.  And  where  two  hypothecary  creditors 
had  l>een  collocated  in  a  report  of  distribution 
in  accordance  with  the  registrar's  certificate,  and 
it  was  discovered  that  they  had  been  paid  their 
respective  claims  some  tune  previously — Held, 
on  the  contestation  of  two  interested  parties  of 
auch  collocations,  where  the  creditors  in  ques- 
tion admitted  the  payment,  that  the  costs  should 
^be  divided  between  the  two  pa  ties  contesting, 

tin  equal  shares,  but  that  the  costs  of  one  con- 


testation onlv  should  \t^  allowed.  Cbamoyer  t. 

Plante  et  al,  1  R.  L  :w,  S.  C.  1868. 
■     345.  But   a  hypotlieoary   cre<litor  who  has 

been  collocated  for  le-ts   la  I'l    remains  due  to 

him,  the  balance  having  lieen  |iaid  by  a  previous 
;  judgment  of  distribution,  cannot  be  held  for  the 

costs  of  the  contestation  of  such  collocation,  if 

he  have  filed  with  the  prothonotary  a  declara- 
,  tion  of  the  amount  so  remaining  due.  Globeruky 

A  Daoust  &  Moreau  &  Globensky,  2  R.  L.  608, 

Q.  B. 1870. 

I 

IV.  Homologation  op  Report. 

'  346.  If  it  appear  that  the  price  of  an  aiijudi- 
,  cation  have  not  been  paid  into  the  hands  of  the 

sheriff,  the  court  will  not  homologate  th«»  report 
I  of  distribution.  Lebois  v.  GaQn^,^Rev,de  Leg, 

472,  K.  B.  1818;  749  C.  C.  P. 

347.  A   report  of  distribution  caunot  be  ho- 
'  mologated  until  the  money  to   be  distributed 

'  is  in  the  hands  of  the  sheriff.  Boucher  v.  Beau- 
;  doin,  3  Rev.  de  L^g.  475,  K.  B.  1821. 

V.  Of  Pkoperty  of  Judicial  Surety. 

348.  The  security  given  by  the  sureties  of  a 
sheriff  do  not  constitute  a  penalty  in  law  which 
accrues  solely  to  the  crown,  but  is  held  for  the 
payment  of  all  claims  of  persons  who  may  have 
suffered  by  the  defalcations  of  that  officer,  but 
there  being  no  provision  of  law  for  the  judicial 
distribution  of  such  forfeited  security  at  the 
instance  of  the  creditors,  the  sureties  have' a 
right,  if  they  chose,  to  satisfy  any  judgment 
rendered  against  them  in  relation  tnereto,  and 
such  payments  will  go  in  deduction  of  the 
amount  of  the  suretyship.  The  Attorney  Gene- 
ral V.  Marchand,  5  K.  L.  361,  S.  C  1874. 

VI.  Of  Property  of  Tutor. 

349.  Where  the  property  of  a  tutor  is  sold 
during  the  continuance  of  the  tutorship,  the 
tutor  ad  hoc  cannot  claim  to  be  collocated,  in 
virtue  of  the  legal  hypothec  possesscil  by  the 
transferee,  for  money  belonging  to  the  minor 
under  the  administration  of  the  tutor,  and  can 
only  ask  that  subsequent  creditors  be  collocat- 
ed on  the  condition  of  giving  securitv  to  return, 
at  the  rendering  of  the  final  account  of  the  tutor, 
such  moneys  as  may  then  be  found  to  be  due 
to  the  minor.  Jones  v.  Piedalu  &.  Piedalu, 
5  R.  L.  354,  S.  C.  1874. 

VII.  Oppositiok  to. 

350.  The  provisions  of  art.  741  of  the  Code  of 
Civil  Procedure,  authorizing  any  person  inter- 
ested in  the  distribution  of  moneys  to  come  in 
and  make  proof  of  the  discharge  of  any  hypothec 
n^entioned  in  the  registrar's  certificate  or  in  any 
opposition,  do  not  apply,  where  the  creditor,  who 
is  alleged  to  have  been  collocated  for  a  sura  not 
due,  ha^*  actually  received  the  money  after  judg- 
ment homologating  the  report  of  distributioD. 
Leduc  &  McCarthy,  19  L.  C.  J.  107,  Q.  B.  1874. 

VIII.  Payment  by  Sheriff. 

351.  A  payment  bj  the  sheriff  under  a  jad^; 
ment  of  distribution  to  an  opposaat  thereiQ 
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collocated,  at  a  time  when  such  opposaDt  wa& 
DO  longer  possessed  of  his  estate,  having  be- 
come insolvent,  is  good,  and  cannot  be  quashed 
subsequently  by  the  assignee.  Salvos  v.  Levreau 
&  Gtndron  &  Stewart  &  Tach€,  18  L.  C.  J.  293, 
8.  C.  B.  1874 ;  763  C.  C  P. 

IX.  Report  of. 

352.  Where  an  opposition  was  filed  to  the 
payment  of  the  moneys  arising  from  the  sale  of 
the  effects  of  the  defendant,  which  had  been  seiz- 
ed in  the  cause,  claiming  that  theopposant  was 
entitled  to  the  moneys  in  discharge  of  his  pri- 
vilege for  rent,  and  the  plaintiff  contested  the 
opposition,  on  the  ground  that  he  had  a  right  to 
the  coeta  of  action  and  execution,  the  protbono- 
tary  was  ordered  to  make  a  report  of  distribu- 
tion according  to  the  rights  of  the  parties. 
M^ad  V.  Eiepert  et  al.  &  Bouthillier,  1  L.  C.  J. 
117.  S.  C.  1857  ;  1994  &  2009  C.  C. 

353.  In  preparing  a  report  of  distribution  the 
prothonotary  is  bound  to  assume  that  the 
allegations  of  an  uncontested  oppoftition  are 
true,  and  frame  the  report  accordingly,  which 
report  must  be  contested  in  case  the  prothono- 
tary makes  an  error  in  collocating  the  parties. 
Doutney  &  Mullin,  13  L.  C.  R.  245,^,  B. 
1863. 

354.  And  if  the  report  be  wrong  in  conse- 
quence of  unfounded  allegations  in  the  oppo- 
sition, then  the  opposition  must  be  contested, 
lb. 

365.  But  where  the  report  was  con te- ted 
instead  of  the  opposition— .ffeZc^,  confirming  the 
decision  of  the  court  below,  that  the  court  would 
overlook  the  error,  inasmuch  as  the  parties  had 
treated  the  contestation  of  the  report  as  if  it  had 
been  a  contestation  of  the  opposition,  and  ad- 
duced evidence  accordingly,  and  inasmuch  as 
the  allegations  of  the  contestation,  as  made,  were 
not  supported  by  sufficient  evidence.    lb. 

356.  Any  report  of  distribution  homologated 
by  the  prothonotary  under  23  Vic.  cap.  57,  sec. 
32,  mav  be  revised  before  three  judges  under  27 
k  28  Vic.  cap.  39,  sec.  20.  The  Eastern  Town- 
ships Bank  &  Pacaud,  9  L.  C.  J.  156,  S.  C.  R 
1864  &  17  L.  C.  K.  126  &  2  L.  C  L.  J.  270, 
Q.B.I  866. 

357.  And  held,  that  after  a  report  of  collo- 
cation has  been  rejected  by  the  court,  a  new  one 
must  be  prepared  in  conformity  with  the  judg- 
ment setting  aside  the  first.    lb. 

358.  And  held,  also,  that  a  report  of  distribu- 
tion of  moneys  arising  from  the  sale  of  different 
lots  of  land  is  irregular,  which  does  not  show  the 
proportion  of  the  costs  each  lot  sold  is  to  bear.  lb. 

X.  Rights  of  Parties. 

369.  If  a  plaintiff  does  not  use  due  diligence 
in  proeecntine  a  judgment  of  distribution,  an 
oppoeant  on  motion  may  be  substituted  in  his 
place,  and  may  proceed  to  the  distribution. 
Langlois  &  Daigle  &  Legendre.  3  Rev.  de  L^g. 
472,  K.  B.  1818. 

360.  A  transferee  is  entitled  Ui  his  costs  of  an 
opposition  necessary  for  the  purpose  of  estab- 
lisning  his  title,  even  though  his  transfer  be  not 
registered.  Lacoste  v.  Jodoin  &  Quiniali  2 
L  C.  L.  J.  41,  8.  O.R.I  866. 


XI.   SUPPLEHEKTART. 


361.  A  supplementary   distribution  will    be- 
ordered    after   homologation  of  the  report  on 
proof  of  error  in  the  registrar's  certificate,  and 
that  no  hvpothec  exists  in  favor  (f  the  person  so 
collocated.     Tardifv.  Gingras  k  Jobin,  3  R.  L.. 
455,  S.  C.  1871 ;  751C.  C.P. 


DISTRICT  MAGISTRATE. 
I.  Court  of,  362. 

II,  JURISDIOTION   OF,   363. 

I.  Court  of. 

362.  The  district  magistrate's  court  is  not  a 
court  of  record.*  Prohost  v.  Masson,  6  R.  L. 
667,  S.  C.  1874. 

II.  Jurisdiction  of. 

363.  In  an  action  against  the  city  inspector 
for  pulling  down  fences  erected  by  individual* 
on  the  pretence  that  thev  were  on  the  street,  tlie- 
ma^strate  presiding  a'fmitted  proof  of  the  pos- 
session in  order  to  decide  uoon  whose  land  the 
fence  in  question  was  erected — Held,  on  certio- 
rari, that  he  was  not  in  excess  of  his  jurisdiction 
in  so  doing.  Lanier  k  Laupret  k  Menard,  6  R.  L.. 
350,  S.  C.  1854 ;  Q.  32  Vic.  cap.  23,  sec.  16,  & 
27  Vic.  cap.  8,  sec.  2,  k  Q.  39  Vic.  cap.  3,  sec.  1. 


DISTURBANCE. 

I.  Of  Divine  Service,  see  Religious  Ser- 
vice. 


DITCHES. 

I.  As  Boundaries,  see  ACTION  en  bornage. 

II.  Liability    for,   see  RAILWAYS,  Lia- 
bility of. 


DIVIDEND      SHEET— Sec      INSOI> 

VE.NCY. 


DIVINE   SEEVICE— &e   EELIGIOUS 

SERVICE. 


DIVORCE. 


I.  Right  of. 


364.  A  Christian  marrying  a  native  or  Indian,., 
whether  according  to  their  usages  or  not,  cannot 
exercise  in  Canada  the  right  of  divorce  or  re- 
pudiation at  will,  though  he  might  app»arently 
nave  done  so  among  the  natives  to  which  hia 
wife  belonged.  Connolly  v.  Woolrich  k  John- 
son et  al.,U  L.  C.  J.  197  &  3  C.  L.  J.  14,  S.  C.^ 
&  1  L.  C.  L.J.  253,  Q.  B.  1869  j  185  C.  C. 

«  By  Q.  S2  Vio.  cap.  23,  sec.  8,  it  la  provided  tbat 
every  such  district  magiBtrate  shall  keep  minutes  of 
every  proceeding  had  by  and  before  hlm^Bball  keep  books 
of  account,  ana  shall  make  returns  of  the  proceedings 
had  before  him,  of  the  state  of  his  accounts,  or  of  any  in- 
formation collected  by  hin»  in  the  fulfilment  of  his  duties,. 
whenever  thereto  required  by  theLieut-Oovernor.^En. 
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DOCUMENTS. 

I.  Procuctioit OF,  #« EVIDENCE,  PROCE 
I.l' i»I>,  Exhibits,  Ac. 


DOGS. 


I.  L1A.MLITT  FOB,  see  DAMAGES  fob  Bite 

OF. 


DOL— &«    FKAUD,    SALE,    TRANS 

FEE,  &c. 


DOMALNE  UTILE. 
I.  WflAT     CoxFCBS,    see    LEASE     Ehprt 

rEUTlC. 


DOMICILE. 

I.  Change  of,  365,  366. 

II.  Delat  to  Acquibe,  367. 

III.  Election  of,  368  375. 

IV.  How  Acquibed,  376. 

V.  Indication  of,  in  Affidavit  for  Capias, 
377. 

VI.  Of  a  Firm,  378,  379. 

VII.  Where  is,  380. 

I.  Change  OF. 

365.  In  an  action  on  a  promissory  note  where 
"the  quesiioo  of  notice  of  protest  arose — Held, 

cori6rmine  the  judgment  of  the  court  below, 
that  the  effect  of  one  of  the  parties  having  been 
-appointed  to  a  temporary  office,  in  a  place  where 
he  went  alone,  leaving  his  family  m  the  usual 
domicile  or  place  of  residence,  does  not  effect  a 
change  of  domicile.  Byan  ei  al.  &  Malo,  12 
L.  C.  a.  8, Q.  B.  1861 ;  63  &  82  C.  C. 

366.  And  where  one  Wm.  Connollv  was  born 
•Bi  Lachine  in  Lower  Canada,  ana  remained 
there  until  sixteen  years  of  age,  after  which  he 
vent  to  the  North  West  Territories,  where  he 
reeided  at  different  posts  of  the  North  West 
Company  among  the  Indians  for  thirty  years, 
and  then  return^  to  Lower  Canada — Held,  that 
he  had  never  lost  his  domicile  of  birth,  and  had 
never  acquired  one  in  the  Indian  territory. 
'Connolly  v.  Woolrich  k  Johnson  et  al.,  fl 
L.  C.  J.  197  A  3  C.  L.  J.  14,  S.  C.  1867  ;  63  & 
82  C.  C. 

n.  Delay  to  Acquire. 

367.  A  residence  of  a  year  and  a  day  is  not 
required  to  acquire  domicile.  Benning  v.  The 
Canadian  India  Rubber  Company  &  Hibbard, 
1  L  C.  L.  J.  97,  S.  C.  1866 ;  79  C.  C 

nL  Election  of. 

368.  If  an  opposition  does  not  contain  an 
«lection  of  domicile  it  will  be  dismissed. 
lAzotU  y.  Cairon,  3  Rev.  de  L6g.  472,  &  Valliers 
T.  BoHtaiUe,  3  Rev.  de  Leg.  476,  K.  B.  1821  ; 
683  C.  C.  P. 

369.  But  held,  later,  that  an  opposition  made 
through  the  ministry  of  an  attorney  will  not  be 
diamisaed  on  the  ground  that  it  does  not  oontain 


an  election  of  domicile,  acd  the  proper  way  to 
raise  such  an  olifection  is  by  an  exception  to  the 
form,  and  not  by  motion.  Murphy  v.  Moffatt  Si 
Levy  ei  al.,  8  L  C.  R.  477,  C.  C.  1858. 

370.  On  an  inscription  in  improbatioQ  it  was 
held  to  be  necessary  to  make  an  election  of  domi- 
cile, Martineau  v.  Harrigan,  3  L  C.  J.  190, 
S.  C.  1859;  161  C  C.  P. 

371.  An  election  of  domicile  by  an  oppo^antat 
the  office  of  an  attorney  must  state  where  the 
office  is  situated.  Leelaire  ei  aL  v.  Daigle  k 
Richard,  1  L.  C  L.  J.  9.%  S.  C  1865. 

372.  Article  1081  of  the  Code  of  Civil  Proce- 
dure, concerning  election  of  domicile  by  a  bailiff 
8eizing,appliee  only  to  cases  susceptible  ofappea). 
Legari  v.  Deroehes  &  Deroches,  1  R.  L.  51, 
S.  C. ;  1081  C.  C.  P.  &  Q.  35  Vic.  cap.  6,  sec.  24. 

373.  An  opposition  afin  de  conserrer  made 
through  the  ministry  of  an  attorney  mu5)t  contain 
an  election  of  domicile-  La  Banque  Jacquet 
Cartier  v.  The  Canadian  Rubber  Company  k 
Kavanagh,  10  L.  C.J.  200,  8.  C.  1866;  583 
C.  C,  P. 

374.  And  on  an  exception  to  the  form  of  such 
opposition!  a  motion  to  amend  by  inserting  the 
election  of  domicile  will  be  ^nted.    lb. 

375.  An  opposition  containing  an  election  of 
domicile,  at  a  place  not  within  a  mile  of  the  court 
house  will,  on  motion,  be  rejected  with  cofits. 
Boyer  &  Migneault  &  Migneanlt,  5  R.  L.  473, 
S.  C.  1873 ;  i  87th  R.  of  P.,  S.  C,  C.  C  P. 

IV.  How  Acquired. 

376.  A  person  coming  to  any  place  in  Lower 
Canada,  with  the  intention  of  rei^iding there,  ac- 
quires^ thereby  a  domicile,  and  the  iit  ntion  mav 
be  proved  by  his  subsequent  act*.  Cn-is^  k 
Baby  k  Baby,  10  L.  C.  J .  313,  Q.  B.  1866  ;  79  k 
81  C.  C. 

V.  IXDICATION  OF,  IN  .  AFFIDAVIT  FOR  Ca 
PIAS. 

377.  In  an  action  commenced  by  capias,  where 
motion  was  made  to  quash  the  writ  on  thegrounJ 
of  irregularities  in  the  affidavit — Held,  that  the 
plaintiff  being  described  as  of  the  City  of  Kings- 
ton, Canada  West,  was  a  sufficient  indication  of 
his  domicile.  Berry  y.  May,  13  L.  C.  R.  1, S.C. 
1859. 

VI.  Of  A  Firm. 

378.  In  an  action  by  a  fifm—Heldt  that  the 
plaintiffs,  being  merchants  and  partners,  might 
allege  their  domicile  to  be  where  they  transacted 
their  business,  and  were  not  bound  to  allege  their 
domicile  as  beine  at  their  place  of  residence. 
Janvier  et  al.  v.  Lemeaurier  et  al.,  6  L  C.  R. 
177,  S,  C.  1856. 

379.  But  where  action  was  brought  by  one 
person  describms  himself  as  of  the  City  of  Que- 
bec, merchant,  when  he  resided  in  fact  at  another 
place — Held,  that  a  plaintiff  must  describe  him- 
self as  of  the  place  where  he  resides,  and  not 
where  he  transacts  his  business.  Dinning  v. 
Bell  et  al,  6  L.  C.  R.  178,  S.  C  1856. 

Vn.  Where  is 

380.  The  defendant  filed  oppoeitioD  lo  a  jn  Ig- 
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inent,  on  Ibe  ground  that  he  had  not  been  legally 
«erTed,  inasmuch  as  the  service  wae  made  on  hie 
family  in  the  ptrish  of  St.  Lin,  whereas  hie  domi- 
cile was  in  tne  City  of  Montreal— H^^dl,  revers- 
ing the  judgment  of  the  Circuit  Court,  that  un- 
^er  the  law  of  this  country  a  person  can  have 
hut  one  domicile,  and  that  is  where  he  carries  on 
business  and  earns  his  living,  though  his  family 
reside  elsewhere.  Kmf  v.  Simard,  1  L.  C.  J. 
167,  S.  C.  1857 ;  79&80C.  C. 


DONATION. 

I.  Acceptance  op,  381-384. 
U.  Alienatioit  of. 

Wkai  is,  .385. 
nr.  Arrears  of  Charges  ukder,  386,387. 

IV.  Bt  Marriage  Contract,  388,389. 

V.  Bt  Onerous  Title,  390. 

VI.  By  Particular  Title,  391. 
Vn.  Charges  under,  392. 

VIII.  Conditional,  393. 

IX.  Deuvert  of,  394,  395. 

X.  Effect  bp,  396-399. 

XI.  Fraudulent,  400-407. 
Xn.  Gratuitous,  408. 
Xin.  In  Fraud  of  Wife,  409. 

XIV.  Insinuation  op,  see  Registration  of. 

XV.  Interpretation  op,  410, 411. 

XVI.  Inter  vivos,  412. 
XVn.  Liability  of  Donee,  413-415. 
XVni.  Nullities  in  Deed  op,  416. 

XIX.  Of  Community  Property,  417. 

XX.  Of  Moveables,  418,  419. 

XXI.  Op  Usufruct. 
Efect  of,  420. 
Interpretation  o/,  421-423. 
What  is,  424 

XXII.  Presumption  op  Fraud  in,  425. 

XXIII.  Prohibition  to  Alienate,  426-429. 

XXIV.  Ratification  of,  430. 

XXV.  Registration  op,  431-436. 

XXVI.  Resiliation  of,  436-442. 
XXVn.  Reservation  in  Deed  op,  443. 
XXVni.  Revocation  of,  444,  446. 
XXIX.  Rights   of   Donee    and  Co -Donee, 

446-449. 
^XX.  Rights  op  Donor,  460,  451. 

XXXI.  Rights  op  Parties  under,  452. 

XXXII.  Seigniorial  Rights  under,  453-455. 
XXXni.  Substitution  of,  456. 

XXXIV.  To 
Consorts,  467,  468. 
Minor  Si  459. 
Pnesty  460. 

XXXV.  What  is,  461. 

I.  Acceptance  of. 


382.  The  plaintiff  sued  the  defendant  for  the 
balance  of  his  wife's  dowry  due  under  her  mar- 
riage contract,  and  payable  in  the  first  instance 
by  her  father,  but  subsequently  by  her  brother, 
who,  under  a  deed  of  donation  from  his  father, 
had  taken  possession  of  the  propertv  therein 
donated,  at  the  charge  of  i>aving  the  debts  there- 
in mentioned,  among  which  was  the  dowry  in 
question,  and  the  defendant  pleaded  non-accep- 
tance and  resiliation  of  the  deed  of  donation  by 
a  subsequent  deed,  and  also  want  of  registoa- 
tration,  &c. — Held,  that  there  beins;  proof  that 
defendant  had  taken  possession  of  the  property 
under  the  deed  of  donation  from  his  father,  and 
having  also  paid  some  of  the  debts  mentioned 
therein,  and  particularly  a  part  of  the  dowry  in 
(question,  which  had  been  accepted  by  the  plain 
tiff,  that  he  could  not  now  plead  non-acceptance 
of  the  donation  as,  under  the  law  of  this  Prov- 
ince, acceptance  may  be  proved  in  any  manner 
whicH  would  establish  the  will  of  the  party 
interested,  that  is  the  donee,  to  accept.  Poirier 
V.  Lacroix,  6  L.  C  J.  302,  S.  C.  1862;  776  & 
788  C.C.    . 

383.  The  acceptance  of  a  donation  has  no 
retroactive  effect.  Roy  v.  Vacher  et  al.,  16 
L.  C.  J.  43,  S.  C.  R.  1871 ;  793  &  806  C.  C. 

384.  The  husband  of  the  defendant  in  his 
marriaee  contract  with  her  gave  her,  in  the 
event  (7  her  surviving,  the  annual  rent  of  $1200, 
to  be  paid  to  her  by  his  executors  in  semi- 
annual pavments  of  $600  each,  on  condition 
that  she  should  pay  to  her  sister,  the  female 
plaintiff,  out  of  said  $1200,  the  annual  sum  of 
$200  by  semi-annual  payments  of  $100  each. 
This  contract  of  marriage  was  duly  registered 
— Held,  on  action  for  one  of  the  semi-annaal 
payments  of  $100,  that  the  registration  was 
tantamount  to  an  acceptance  by  the  female 
plaintiff,  and  that  the  donor  by  any  subsequent 
deed  could  not  annul  the  donation  without  the 
consent  of  the  donee.  Charlebois  et  ux.  v. 
Cahill,  20  L.  C.  J.  27,  S.  C.  1876 ;  796  C.  C. 

II.  Alienation  of. 

386.  What  is, — Wliere  the  donee  of  a  usu- 
fructuary was  forbidden  to  alienate  his  usu- 
fruct, but  afterwards  leased  it  for  a  term  of  nine 
years,  the  lease  being  made,  as  he  alleged,  for 
the  benefit  of  the  property — Held,  that  a  lease 
for  nine  years  was  not  an  alienation  ^  as  to 
void  the  deed.  Vahis  v.  Gareau  et  aU  2  R.  L. 
131,  S.C.  1870. 

III.  Arrears  of  Charges  under. 


381.  Action  was  brought  to  recover  the 
amount  of  certain  payments  stipulated  in  a  deed 
of  retrocession  of  a  donation,  and  the  question 
of  the  validity  of  the  acceptance  of  the  donation 
■arose,  it  having  been  accepted  by  a  stranger  on 
behalf  of  the  donee,  a  minor — Ueld,  confirming 
the  judgment  of  the  court  below,  that,  taking 
both  acts  together,  the  act  of  retrocession  roust 
be  coosiderea  to  be  a  ratification  of  the  accep- 
iikDce  of  the  donation,  so  as  to  make  the  whole 
£Ood  and  valid.  Judd  v.  Esty  et  ux.,  6  L.  C.  R. 
X%,  Q.  B.  1866  s  776  k  788  C.  C 


386.  Action  was  brought  for  arrears  of  cer- 
tain reserved  rights  stipulated  in  a  deed  of 
donation  made  by  the  plaintiff,  such  as  needful 
clothing,  etc.,  and  which  clothing,  etc.,  had 
never  been  demanded  by  plaintiff  until  the 
property  donated  had  passed  into  the  hands  of 
another,  when  the  plamtiff  brought  action  for 
arrears— ^^eZ(f,  on  appeal  that  no  such  action 
would  lie.  McMinn  v.  Brovoders,  1  L.  C.  J, 
176,  8.  C.  1867. 

387.  In  another  case  action  was  brought 
under  a  deed  of  donation  from  father  to  son  of 
a  certain  lot  of  land,  subject  to  the  charge  of 
maintaininfl;  the  donor,  which  the  son  had 
always  neglected  to  do,  and  the  plaintiff  claimed 
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that  the  charge  of  maintenance  wa»  worth  at 
least  eight  doiiarR  per  month,  and  a<^ked  thai 
the  deleudaiit  be  condemned  to  pav  hint  at  that 
rate  for  the  twelve  years  which  had  elapsed 
since  the  date  of  the  deed — Heldy  that  under 
Buch  an  undertaking  no  ruht  to  arrearR 
accrued.  Chi-nier  v.  Couilie  et  al.,  7  L.  C.  J. 
291,  S.  C.  1»63. 

IV.  By  Marriage  Contract. 

388.  Action  in  revendication  of  so  many 
shares  of  an  immoveable  wa^s  brought  by  the 
plain titf  as  tutor  to  minor  children,  based  on 
a  marriage  contract  in  which  the  immove- 
able in  question  was  given  to  one  of  the  con- 
sorts by  an  ascendant — Held,  reversing  the 
judgment  of  the  court  below,  that  such  a  gilt 
destined  to  enter  into  the  community  had  the 
etfect  of  a  mobilization  of  the  property  within 
the  meaning  of  the  law,  but  that  such  mobiliza- 
iiab  had  no  effect  except  as  regards  the  com- 

'"%!] unity,  and  between  the  consorts  themselves, 

/  and    the    collateral    heirs  of  the  consort  in 

whose  favor  it  was  stipulated  could  claim  no 

rights  in  the  property.     Charlebois  es  qual  6l 

Meadlty,  2  L.  C.  R.  213,  Q.  B.  1852 ;  139o  C.  C. 

389.  And  where  a  widow  claimed  by  opposi- 
tion the  value  of  a  real  estate  sold  in  the  hands 
of  the  representatives  of  her  husband,  which 
property  had  been  given  to  her  by  deed  of  dona- 
tion during  the  community — Held,  that,  not- 
withstanding a  stipulation  of  mobilization  in 
the  marriage  contract  between  her  and  her 
husband,  she  could  renounce  the  con)munity 
and  take  back  whatever  she  brought  into  it, 
and  that  notwithstanding  that  such  contract  of 
marriage  was  executed  previously  to  the  Regis- 
tration Ordonnance,  4  Vic.  cap.  30,  and  \>a« 
never  registered,  the  claim  of  the  wife  in  f>uuii 
case  being  rather  in  the  nature  of  the  right  of 
property  than  in  the  nature  of  a  hypotht-ca)  v 
right.  Labrecque  &,  Fleury,  1  L.  C.  R.  47,  b.  0. 
1849  ;  1395  C.  C. 

V.  By  Onerous  Title. 

390.  A  donation  by  onerous  title  does  not 
require  to  be  registere<l.*  Lafieur  v.  Girard, 
2  L.  C.  J.  90,  Q.  B.  1854,  &  Rochon  et  ux.  v. 
Duchene  et  ux.,  3  L.  C  J.  183,  S.  C.  1859. 

VI.  By  Particular  Title. 

391.  A  donation  of  things  specially  desig- 
nated is  a  donation  by  particular  title,  and  the 
donee  in  such  case  is  not  held  personally  for 
the  debts  of  the  donor.  Paquin  v.  Bradley 
et  al,  14  L.  C.  J.  208,  S.  C.  1»70;  780  4k  799 
C.  C. 

VIII.  Charges  of.  Under. 

392.  A  donation  which  provides  for  the 
board  and  lodging  of  the  donor  in  the  house  o( 
the  donee  and  at  his  table,  does  not  contine  the 
donee  to  a  residence  in  the  house  given  by 
the  donation.  The  donor,  if  it  be  not  otherwise 
provided,  must    accompany  the  donee  to   thu 

•Obsolete,  see  801  et  $eq,  &  2096  et  seq.  C  C— Ed. 


house  which  he  chooses  for  his  dwelling,  or 
forego  the  advantage  of  tK)ard  and  lod|;iiigat  the 
donee's  expense.  Gagnon  v.  Tremhlay,  2  Rev. 
de  Leg.  209,  K.  B.  1818. 

VIII.  Conditional. 

393.  The  father  and  mother  of  the  defendant 
by  deed  of  gitl  transferred  to  him  in  his  con- 
tract of  marriage  all  their  moveable  property^ 
on  condition  that  he  should  .support  tnem  dur- 
ing their  lifetime,  and  when  they  died  bury 
them,  etc.,  and  should  also  pay  them  a  life  rent 
of  £80  per  annum,  and  subject  to  the  additional 
condition  that  he  should  by  no  means  alienate 
the  said  property  under  a  penalty,  that  the 
moment  it  paxsed  into  the  hands  of  strangers 
/a  re?4/e  et  petision  viagtre  devrait  douhler  la 
juste  moitie,  and  judgment  being  had  against 
tlie  defendant  by  the  plaintiff,  the  donor  opposed 
the  sale  of  the  property  until  he  should  oe  col- 
located for  a  sum  equal  to  double  the  amount 
of  the  life  rent  stipulated,  in  accordance  with 
the  above  clause — Held,  that  the  donor  could 
not  recover,  and  the  opposition  was  dismissed. 
Giguire  v.  Gigu^re  &  Gtgu^re,  6  Et  L,  32,  S.  C 
1874  ;  782  C.  C. 

IX.  Delivery  of. 

394.  A  donation  of  moveables  without  tradi- 
tion in  null.  Gauvin  v.  Caron,  2  Rev.  de  Leg- 
276,  K.  B.  1821  ;   776  &  795  C,  C. 

39a.  But  a  donation  of  moveables  in  a  con- 
'  tract   of    marriage   does   not  require  deliverv- 
I  IVhiie  V.  Atkins  &  ISmith  et  al,  5  L.  C.  R.  420, 
8.  C.  1S55. 

I 

X.  Effect  of. 

396.  A  deed  of  donation  stipulate<i  that  after 
the  death  of  the  donor  his  son  should  be  usu- 
titictuary  and  his  son's  children  proprietor  of 
certain  real  estate,  and  that  in  default  of  such 
issue  the  property  should  belong  to  the  other 
heirs  by  tne  donor,  who  should  enjoy  and  dis- 
pose of  it  in  such  manner  as  the  donor  should 
direct  by  his  will— i/e/d,  reversing  the  judg- 
ment of  the  court  below,  that  this  stipulation 
did  not  operate  as  a  substitution,  but  had  the 
etiect  of  creating  a  conditional  reversion  of  the 
property  in  favor  of  the  donor  and  his  heirs,  and 
that  as  the  right  reserved  to  the  donor  formed 
part  of  his  property  during  his  lifetime,  and  of 
his  succession  at  his  death,  and  passed  by  bis 
will  to  his  son,  the  latter  having  died  childless 
could  under  his  father's  will,  by  his  own,  dispose 
of  the  property  as  he  thought  nt.  Dufaux  et  aL 
&  Herse  el  al,  17  L.  C.  R.  A  3  C.  L.  J.  90,  Q.  B. 
1867  ;  928  C.  C. 

397.  And  where  in  a  deed  of  donation  from 
father  to  son  it  was  stipulated  that  if  the  donee 
should  sell,  exchange  or  give  the  said  property 
to  strangers,  or  do  any  other  act  equivalent  to  the 
same,  etc,  he  woulcT  be  held  and  obliged  to  pay 
to  the  donor  the  sum  of  $200  at  the  time  of  the 
passing  of  such  deed  of  sale,  exchange  or  gift— 
Held,  that  .-«uch*  a  clause  was  not  comminatory» 
but  was  a  charge  on  the  donation  exigible  eo 
Hiun  as  the  propety  should  be  sold  or  ex- 
changed by  the  donee.  Ceval  v.  Morrin,  6 
L.  C.  J.229,  S.  C.  i862. 
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398.  And  held,  on  appeal  to  the  Privy  Coancil) 
tliat  the  conditional  reversion  of  the  property 
was  perfectly  legal,  but  tbat^  in  view  of  the  will, 
the  {*abetitutioD  created  by  the  donation  wan 
without  effect.  Herse  et  at  A  Ih^aux  tt  at,  17 
L.  C.  J.  147,  P.  C.  1873  J  930  &  936  C.  C. 

399.  A  donation  of  land  by  a  fkther  to  his 
sons,  with  the  obligation  of  paying  a  life  rent 
and  alimentary  pension  to  tne  sisters  of  the 
donees,  and  also  certain  debts  of  the  donor's,  does 
not|?ivp  ri«^eto  lodsei  rentes.  Eraser  v.  Dupr^, 
15  L.  C.  J.  Ill,  C.  C.  1871. 

XI.  Frafdulent. 

400.  A  donation  was  matie  by  a  father  to  his 
minor  children  of  the  property  in  question  in  the 
cause,  but  without  tradition.  Some  time  after^ 
wArds,  his  affairs  l)ecoining  embarraased,  he 
transferred  tlie  property  to  the  respondent  in 
t^li^t  for  his  creditors,  who  «old  it  to  a  third 
party,  the  defendant  in  the  cause.  The  action 
was  brought  by  the  tutor  of  the  donees  to 
recover  |x>s8e8sion  fW)m  the  defendant.  The 
appellant  then  intervened,  both  as  assignee  of 
tlie  insolvent  estate  of  the  donor,  and  as  bailleitr 
de  fonds  in  the  sale  to  the  defendant — Htld^ 
confirming  the  decision  of  the  court  below,  that 
under  the  circumstances  the  donation  was 
tainted  with  fraud,  and  the  appellant  could  not 
recover.  Marion  &  Perrin,  6  L.  C.  R.  404, 
Q.  B   1855. 

401.  The  donee  of  an  immoveable  subiect  to 
a  life  rent  in  favor  of  the  donor  failed,  and 
having  ohihine^l  his  discharge,  purchased  the 
immoveable  from  the  assignee,  still  subject  to 
the  life  rent,  an<l  some  time  afterwards  sold  it  to 
the  appellant  w.th  warranty  against  all  encum- 
brani«ti.  The  year  previous,  however,  the  pro- 
prietor of  the  Hie  rent  transferred  the  same  by 
act  of  donation  to  the  children  of  the  donee, 
which  was  accepted  by  him  on  their  behalf. 
The  present  action  was  brought  by  one  of  these 
children  to  have  the  property  in  question  de- 
clared  hypothecated  for  her  share  of  (he  arrears 
of  such  fife  rent — Held,  reversing  the  judgment 
of  the  court  below,  that  the  pretendeii  donation 
of  the  arrears  of  life  rent  to  the  children  of  the 
bankrupt,  such  rent  being  payable  by  the  liank* 
rupt  himself,  who  nevertheless  accepted  the 
donation  for  his  children  alter  obtaining  his 
dischar^,  ani  the  sale  of  the  property  was 
inoperative  as  regard?  the  purchaser,  and  the 
donation  was  declared  fraudulent,  although  tiie 
minors  were  not  participators  in .  the  fraud . 
CadUux  &  Pimt  et  at,  6  L.  G.  R.  446,  Q.  B. 
1856  ;  803  G.  C. 

402.  And  held,  also,  that  in  the  above  case  the 
hypothecary  claim  on  the  property  for  the  life 
rent  was  extinguished  by  the  judicial  sale  of 
the  property  when  the  donee  became  bankrupt, 
lb. 

403.  An  opposition  was  filed  to  the  sale  of 
certain  immoveables  seized  in  the  cause,  the 
opposant  claiming  to  be  proprietor  under  a  deed 
of  donation  from  the  defendant  to  his  wife,  sub- 
ject to  the  support  and  maintenance  of  the 
donors  \  bat  on  contestation  the  donation  was, 
itotwithstandiog,  held  to  be  made  in  fraud  of 
the  creditors,  and  the  oppo<«ition  was  dismissed. 
LavalUev.  Laplante  &  Laplanie,  10  L.  G.  R. 
224,  S.  C.  1860. 


404.  Where  judgment  had  been  renderel 
against  the  defendant  for  damages  for  seductiuu, 
etc.,  and  the  defendant  afterwanis,  and  bef  ra 
the  amount  of  the  judgment  was  ^atisfieti,  jiavi 
all  his  property  to  his  wife  l«y  contract  ot' 
marriage,  witii  a  stipulation  of  reparation  of 
property — Held,  that  the  donation  was  fraudu* 
jentand  void,  and  an  opposition  by  the  wife  to  a 
seizure  of  the  eflects  so  given  was  d  if^inissed  with 
costs.  C kaput  es  anal.  v.  Berry  &  Sanscartier^ 
12  L.  G.  R.  172.  S.  G.  1861. 

405.  And  where  to  a  seizure  under  a  judg- 
ment against  the  defiiidant  the  son  of  the  latter 
filed  opposition,  alle^ine  that  the  property  had 
been  given  to  him  oy  liis  father  by  deed  of 
donation,  subject  to  the  charge  of  supporting  the 
donor  and  his  family,  the  right  of  usufruct,  how- 
ever, being  reserved  by  the  donor — Held,  that 
the  donation  was  fyaudnleut,  there  being  nothing 
to  show  that  the  son  had  ever  paid  anythinz  for 
the  property,  or  that  the  transfer  was  anything 
more  than  an  artifice  to  protect  the  defendant's 
property  from  the  grasp  of  his  creditors.  Ward 
V.  Brown  &  Brown,  1  L.  G.  L.  J.  96,  S.  G.  R.  1865. 

406.  A  deetl  of  donation  of  real  es  ate  will  not 
be  considered  fraudulent  because  a  chirographic 
creditor  of  the  donor  obtained  judgment  against 
him  eighteen  months  subsequent  totiie  date  of 
the  donation,  which  was  nia.le  for  goo«l  con- 
sideration. Tessier  v.  Bienjonettit  1  L.  G.  L.  J. 
69,  S.  G.  R.  1865. 

407.  A  donation  of  an  immoveable  from  a 
sister  to  her  brother,  after  judgment  rendered 
against  her  and  not  registered,  wao  held  to  t»e 
made  in  fraud  of  her  creditors.  McGillhray  v. 
Cullen  &  Cullen,  5  R.  L.  456,  S.  G.  R.  1874 ; 
803  G.  G. 

XII.   ORATDITOnS. 

408.  In  an  action  in  declaration  of  a  hypothec 
against  tiie  defendant*',  donees  of  the  property  in 
question,  under  a  donation  subject  to  a  life  rent 
ill  favor  of  tne  donors — Held,  that  such  dona- 
tion was  d  Hire  gratuil.  Holmes  v.  Cartier  et 
aL,  5  L.  G.  R.  296,  S.  G.  1855. 

XIII.  In  Fraud  of  Wife. 

409.  The  plaintiff,  a  widow,  brought  action 
to  set  a^ide  a  deed  of  donation  from  her  late 
husband  to  the  defendant,  his  legal  attorney, 
made,  as  she  allejged,  in  fraud  of  her  rights.  She 
alleged  also  having  been  married  to  the  donor 
with  stipulation  of  community  in  their  marriage 
contract.  That  the  property  in  question  had 
been  acquired  by  ana  during  the  community. 
That  her  late  husband  had  given  the  property 
in  question  to  the  defendant,  while  he,  the  hus- 
band, was  suffering  from  a  serious  malady  from 
which  he  shortly  afterwards  died.  Goncfusions 
to  set  aside  the  donation,  and  to  have  one  half 
the  property  in  question  declared  to  belop^  rto 
her  in  full  right,  and  the  other  half  in  usufruct, 
according  to  another  stipulation  in  her  marriage 
contract,  providing  for  mutual  donation  in 
usufruct  to  the  survivor — Held,  reversing  the 
judgment  of  the  court  of  original  jurisdiction, 
that  the  donor  had  a  right  to  make  such  dona- 
tion, and  that  there  was  no  evidence  of  fraud. 
Desbarais  &  Laiercere,  1  Rev.  de  Leg.  417, 
Q.  B. 1843. 
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XY.  l9TERPmETATIOV  OF. 

410.  Where  bj  a  clanee  in  a  deed  of  donation 
Krith  i9ub^titation  to  the  children  of  the  donee,  it 
WM  permitted  to  alienate  the  property  d  conntitu-  | 
Hon  de  ten  U,  i  n  case  it  were  foan  J  by  experts  to  be  . 
AdTantageou^  to  the  children  of  the  donee  to  do 
«*o— //eia,  confirming  the  judgment  of  the  coort 
below,  that  such  provision  woald  tie  carried  into 
«ffect  by  the  court  on  a  report  of  experts  in  an 
action  bv  the  donee  prayins  to  be  aothorizeii 
to  sell,  although  the  donee  bad  no  children  and 
was  not  likely  to  have  any.  Castonguay  & 
Castonguay,  14  L.  C  R.  308,  Q.  B.  1H67. 

411.  The  plaintiff  made  a  donation  of  real  and 
personal  property  in  favor  of  bis  eon,  subject  to  a 
life  rent,  and  afterwards  made  a  donation  of  other 
real  property  to  the  donee  for  life,  subject  to  a 
life  rent,  with  a  clause  that  the  donation  should 
avail  to  the  donee's  wife  after  the  decease  of 
the  donee,  k>  long  as  she  rentained  a  widow, 
but  no  longer,  and  in  the  latter  donation 
irave  a  dipcharge  for  the  rent  due  and  to  become 
due  under  the  first  donation.  The  donee  having 
died  and  his  widow  havine  re-married — Held,  on 
action  by  the  donor,  that  the  two  donations  must 
be  read  together,  and  that  the  second  havmg 
become  void  the  discharge  contained  in  it  did  not 
take  away  the  plain tift's  recourse  for  the  rent  • 
fl'tipulated  bv  the  first  donation.  Dalp6v  Brodeur,  \ 
9L.  C.  R.  56,  S.C.  1858. 

XVI.  Inter  vivos.  I 

412.  What  is* — In  an  action   by  a  widow  to  , 
fiet  aside  a  deed  of  donation  to  her  son,  which  was 
made  by  her  conjointly  with  her  husband  a  few 
days  before  the  deaih  of  the  latter — Held,  that  as 
it  appeared  by  the  deed  that  the  father  did  nut  at 
the  time  of  its  execution  contemplate  that  his  i 
death  was  eo  near  at  hand,  button  the  contrary, 
he  had  made  the  donation  subject  to  a  life  rent, 
Mrh  ich  showed  that  he  anticipated  living  for  some  | 
tin>e  thereafter,  that  the  donation  could   not  be  i 
held  to  have  bc«n  ma<le  mortis  causa,  but  was  a  j 
valid   donation  inter  vivos,  and  could   not,  on  ■ 
the  ground^  alleged,  be  disturbed.  Raichtw  AUe,  < 
1  H.  L.  77,  S.  C. ;  762  C.  C.  \ 

I 

XVII.  LuBiLiTY  OF  Donee.  i 

413.  Where,  subsequent  to  a  donation  by 
particular  title  to  the  auieur  of  the  defendant, 
since  deceased,  the  brother  of  the  donor  obtained 
judgment  for  a  certain  sum  of  money  against  the 
vacant  estate  of  the  latter  in  an  action  en  reddi- 
lion  de  compte,  the  said  donor  having  had  the 
wianagement  of  the  property  of  his  brother  during 
)iis  amence  from  the  country — Held,  upon  the 
mere  production  of  such  judsroent,  and  without 
it  being  necessary  to  prove  that  the  debt  existed 

Sn or  to  the  passing  of  the  donation,  otherwise 
ui  1  by  what  was  stated  in  such  judgment,  that 
he  donee  was  liable.    Aylwin  et  al.  v.  Alsopp 
ei  al,  6  L.  C.  R.  367, 8.  C.  1855. 

414.  Donees  who  have  become  heirs  at  law  of 
the  donor  by  reason  of  his  death  since  the  dona- 
tion cannot  plead  the  prescription  of  ten  years  to 
a  hypothecary  action  brought  against  them 
respecting  the  property  held  by  them  in  virtue  of 
Buch  donation,  unless  they  have  renounced  the 


sQocessioD.  Berthelet  ▼.  Dtase  ttdL^  12  L.  G.  J. 
336,  8.  C.  1868. 

415.  Donations  tntre  vifs  are  subject  to  be  re 
turned  by  thedonee  when  called  to  the  succession 
of  the  doDor,  even  under  the  legislation  of  1774 
and  1801.     Tonnancowr  et  ux  A  Salvas,  15  L. 
C.  J.  113,  Q.  B.  1871 ;  712^  *eg.  C.  C. 

XVIII.  Nullities  ur  Deed  of. 

416.  Where,  in  an  action  to  set  af^ide  a  "deed  of 
donation,  :t  was  alleged  as  one  of  the  grounds  of 
action  that  the  notary  before  whom  the  deed  was 
passed  wan  blind,and  was  therefore  unable  to  read 
or  write,  and  that  the  deed  was  therefore  null — 
Heldf  that  as  the  proof  showed  that  he  was  not 
absolutely  blind,  but  could  s^ee  sufficiently  to  sign 
his  name,  which  he  had  done,  that  the  deed  was 
valid.    Baiche  v.  AUe,  1  R.  L  77,  S.  C.  18. 

XIX.  Or  CoMMCKiTY  Property. 

417.  One  Bedard  after  the  death  of  his  first 
wife,  with  whom  he  was  common  as  to  property, 
made  a  donation  of  a  conquite  of  the  community 
with  onerous  conditions  attached.  But  several 
children  survived  Irom  the  marriage,  so  that 
Bedard,  the  lather,  had  only  the  nght  to  one  half 
of  such  conquite,  whereas  he  gave  it  as  having  a 
right  to  the  whole.  The  donation  was  made  in 
consideration  of  3,000  livres  and  certain  alimen- 
tary charges  to  be  paid  during;  his  lifetime  and 
that  of  his  second  wife.  1200  livres  were  paid  at 
the  time  of  passing  the  deed.  The  action  was 
brought  for  the  recovery  of  the  balance.  The 
defendant  pleaded  that  plaintiff  was  never  pro- 
prietor of  the  whole  lot,  and  that,  being  entitled 
to  only  half,  he  could  only  claim  half  the  money- 
The  defendant  ali>o  alleged  a  subsequent  pay- 
ment of  300  livres,  making  half  the  purchase 
money,  and  that  the  other  half  beloi^ed  to  the 
children  whose  rights  he  had  purohased,  with  the 
exception  of  two  of  them.  Judgment  dismissing 
the  action  wa.«  confirmed.  Fletcher  v.  Feri^<ira, 
1  L.  C.L.J.  26,8.  C.R.  Ic65. 

XX.  Of  Moveables. 

418.  In  an  action  to  revendicatea  piano  claimed 
by  the  p\&iut\fi'—Held,  confirming  the  judgment 
ot  the  court  below,  that  the  eiU  of  moveable 
effects  by  parents  to  their  children,  fojlowed  by 
tradition  and  pos6es8ion,is  complete,  without  the 
necessity  of  any  written  contract  to  establish  the 
same.  Mahoney  &  McVready,  15  L.  C.  R.  275, 
Q.  B.  1864. 

419w  A  gratuitous  donation  of  moveables  in 
May,  1863,  without  replacement,  although  there 
was  registration  in  the  registry  office  at  the  domi- 
cile of  the  donor  and  donee,  was  held  to  be  in- 
operative as  itfainst  posterior  creditors.  Demers 
V.  Lefebvre  &  Vandal  et  aL,  14  L.  C.  J.  241, 
C.  C.  1870;  808  C.  C. 

XXI.  Usufruct. 

420.  Effect  o/.— The  donation  of  the  usufruct 
of  an  immoveable  does  not  discharge  the  donor 
from  the  obligation  to  pay  city  taxes.  The  Cbr- 
poration  of  Montreal  v.  Donegani,  3  R.  Ia  448, 
%.  C.  R.  471,  C.  C.  1871. 

421.  Interpretation  o/.— The  donor  gave  to 


437 


DONATION. 


DONATION. 


438 


h2t  dattghcer,  by  aete  of  donation  inter  vivoSj 
4be  eojo^fmeni  and  usufruct  during  life  of  a 
certain  immoveable  property,  and  the  pro* 
perly  therein  to  the  children,  to  be  born  in 
lawful  marriage  of  the  donee,  stipulating  that 
ibr  that  purpose  the  property  would  remain 
substituted  idemeure  subsiituti  comme  elle  Us 
jubuiihte)  to  the  eaid  children;  but  in  case  the 
donee  died  without  children,  the  enjoyment  and 
uenAruct  of  the  property  would  revert  to  her 
brothers  and  siflters  surviving  her,  and  if  all  her 
broiherp  and  sisters  were  dead,the  property  would 
belong  to  their  children  born  in  lawful  marriage 
to  be  divided  between  them  par  aouche — Held, 
reveraing  the  judgment  of  the  court  below,  that 
the  word  ''usufruct"  U8et1  in  a  donation  as 
describing  the  rights  intended  to  be  conveyed  to 
a  donee,  mar  be  construed  to  mean  the  rights  to 
be  enjoyed  oy  a  person  grev6  dt  8ub»titution,  if 
the  geueral  purfMrt  of  the  deed  of  donation  ui- 
dicatee  the  intention  of  the  donor  to  create  a  sub- 
fltitutioD,  and  not  merely  to  transfer  to  one  person 
the  usufruct,  and  to  another  the  nue  propri^ti. 
JoMphSo  Castanguay,  S  L.  G.  J.  62,  Q.  B.  1861 ; 
^28  C.  C. 

422.  And  held,  also,  that  the  donee  having 
died  without  children,  the  usufruct  th«s  created 
accrued  to  the  surviving  usufructuaries.    lb. 

42^.  And  in  another  case  under  the  same  deed 
o(  donation — Held,  that  the  donation  created  a 
substitution  fide  commUsaire.  Oasionguay  & 
CastonguMf,  U  L.  G.  R.  308,  Q.  B.  1857. 

424.  IVhai  u.^Whei^  a  mother  by  will  left 
all  her  property  to  her  three  daughters,  to  be 
enjoyed  by  them  during  their  lifetime  only,  and 
by  them  to  be  transmitted  in  proprty  to  their 
children  born, and  to  be  born, to  be  divided  among 
4he  eaid  grandchildren  only  after  the  death  of 
•the  last  of  the  uaufr actuary  legatees — Held,  that 
•uch  a  dieposition  was  a  donation  of  usufiruct, 
not  a  substitution,  and,  in  case  of  the  death  of  one 
of  the  usufructuaries,  her  part  would  accrue 
to  the  usufructuaries  surviving.  Roy  ei  vir  v. 
/>'atirtn  ei  al^  3  R.  L.  443,  S.  G.  1871 ;  928  G.  G. 

■  • 

XXII.  Prksdmption  of  Fraud  in.     . 

425.  A  donation  made  by  a  weak  and  aged 
•person  for  a  small  annual  rent,not  exceeding  half 
of  the  annual  revenne  of  the  property  given,  may 
be  set  aside  for  fraud,  if  the  inference  of  fraud  m 
not  rebutted  by  evidence  of  circumstances  which 
piaioly  show  that  such  inference  is  unfounded. 
Bemier  v.  Boiceau,  2  Rev.  de  L^g.  209,  K.  B. 
1813. 

XXm.  Pbohibitiok  to  Alienate,  j«  Alien 
ATTOV  or. 

426.  Id  an  action  in  declaration  of  a  hypothec 
where  a  prohibition  to  alienate  was  pleaded — 
Held,  that  where  in  the  deed  of  donation  the 
prohibition  to  alienate  was  expressed  as  follows: 
'^  This  donation,  made  upon  the  express  condi- 
*'  tion  that  the  land  given  shall  remain  propre 
''to  the  donee  and  to  his  immediate  heirs  deaon 
"  eoi^  et  estoct  without  the  power  of  either 
'*selliD£  or  morl^aging  the  same,"  that  the 
probilnuoD  was  obligatory,  and  that,  consequent- 
Iv,  the  hypothecs  granted  by  the  donee  were 
null.  JwSrd  v.  SSanger,  4  L.C.  R.  314,  G.  C. 
1854  i  968  €i  seq.  C.  0. 


427.  And  where  a  father  had  given  to  his  son  ^ 
a  certain  immoveable  property,  subject  to  a  pro- 
hibition to  alienate  during  the  lifetime  of  the' 
donor  or  his  wife,  and  the  son  dying  before  hi$^ 
father  or  mother  bequeathed  the  property  to  his 
own  wife  by  a  will,  by  which  he  constituted  her 
universal  legatee  of  his  estate,  and  the  donor' 
brought  action — Held,  reversing  the  judgment  of 
the  Superior  Gourt  (see  3  L.  G.  J.  48)  that  the' 
donor  had  the  right  to  prohibit  the  donee  ftoni' 
alienating  the  property  during  the  lifetime  of  the 
donor,  and  that,  consequently,  the  will  of  the' 
donee  conferred  no  right  of  property  on  his  heirs,' 
so  far  as  regarded  tne  property  which  was  the 
subject  of  the  donation.  Bourassa  &  Bedard  & 
Bauraasa  ei  al.  &  Bedard  et  vir.,  7  L.  G.  J.  158,' 
&  13  L.  G.  R.  261,  Q.  B.  1863. 

428.  The  donor  in  a  deed  of  donation  pro-* 
htbited  the  usufructuary  from  sellingoralienat-^ 
ing  in  any  way  the  property  thus  given,  and 
afterwards  brought  action  to  set  aside  the  deed,' 
on  account  of  a  lease  of  the  property  for  nin^ 
years,  made  by  the  usufructuary  in  favor  of  the 
defendant,  the  said  lease  being  made,  as  pre-^ 
tended  by  the  usufructuary,  for  the  great  advan- 
tage of  the  property  in  improvements  and  re-» 
pairs,  which  the  lessee  bound  himself  to  mak^ 
— Held,  that  the  prohibition  in  such  case  could 
not  be  invoked,  especially  as  a  lease  for  nine 
years  did  not  amount  to  an  alienation  of  the 
property.  Valois  &  Gareau  et  alt  2  R.  L.  131, 
S.  C.  1870. 

429.  The  prohibition  to  alienate  contained  vd 
a  deed  of  donation  subject  to  a  life  rent  is  valid 
only  with  respect  to  tho^e  whom  it  shall  b^ 
shown  by  experts  to  hold  by  gratuitous  title,  and 
an  expertise  will  be  ordered  to  establish  who 
are  the  holders  by  gratuitous,  and  who  the 
holders  by  onerous,  title.  Peltier  v.  Debusat  & 
Debusat,  5  R.  L.  57,  S.  G.  1873  ;  970  G.  G. 

XXIV.  Ratification  OP. 

430.  Where  by  a  deed  of  donation  the  donors 
gave  the  usufruct  of  the  property  to  one  and  the 
ownership  to  another  at  the  death  of  the  usufruc- 
tuary, binding  themselves  to  ratify  and  confirm 
the  donation  within  eight  days  after  the  death 
of  the  usufructuary,  and  to  an  action  to  compel 
them  to  do  so  one  of  the  defendants  demurred, 
on  the  ground  that  the  deed  of  ratificatioh  which 
the  plaintiff  eousht  to  have  executed  was  not 
set  out  in  the  declaration,  and  also  that  no  con- 
sideration had  been  given,  and  therefore  the  pro- 
mise to  ratify  was  only  a  nudum  pactum,  and 
could  not  be  enforced — Held,  that  the  deed  of 
ratification  did  not  require  to  be  set  out  in  the 
declaration,  and  that  as  the  deed  of  donation  was 
valid,  the  promise  to  ratify  was  binding.  Eastott 
V.  Boston,  7  L.  G.  J.  138,  8-  G.  1863;  989  G.  G. 

XXV.  Registration  OP. 

431.  A  donation  may  be  registered  at  any 
time  during  the  life  of  the  donor.*  Gaulin  v. 
Garner,  2  Rev.  de  L§g.  209,  K.  B.  1809 ;  2100 
G.  G. 


•  Obflolete.  By  2100  G.  C.  all  such  conveyancM  miiBtb* 
rejristered  within  thirty  dayv,  in  order  to  preserve  tbA 
rights  of  the  parties  thereto.— £d. 


432.  Iq  an  actioD  bj  a  hjpolbecarj  creditor 
for  the  ftTiiouDt  of  hiBbypolticc— £^fU,  thata 
donation  bj  onerous  tide  does  not  rrquire  to  be 
regiatered.*  Lofieur  v.  Girard,  2  L.  C.  J.  90, 
Q.  B.  1864. 

433.  In  a  petilor;  action  to  recover  poeper^ion 
of  an  i  ID  moveable — Held,  that  a  donBtlon  in 
which  the  charge*  eiceed  the  amount  given  i^ 
not  null  for  want  of  r^iDtialion.  Rothon  et  ux, 
&  Duchine  <t  ux.,  3  L.  C.  J.  183,  S.  C.  1859. 

434.  And  where  the  plainlilf  in  an  action  for 
•  balance  of  dowry  due  hie  nite  bj  the  defendant , 
in  virtue  of  a  deM  of  donation  frata  defendant's 
talher,  ("ubject  to  the  cliarge  of  paying  8uch 
dowry,  the  defendant  pleaded  want  01  reeiBtration 
of  the  deed  of  donation,  and  It  wae  urged  in  reply, 
among  other  things,  that  where  the  charges  in  a 
deed  of  donation  equal  tlie  ad  vantages  con- 
ferred thereby,  that  regijtlration  was  unopceeeary, 
the  action,  though  not  eKjtecially  on  thei^ 
grounds,  waBmainiaineil.  Pmritr  v.  Lacroix,  6 
1.  C.  J.302,  S.  C.  1BG2. 

435.  But  where  action  wa«  bronght  by  the 
beire  of  a  person  deceased  who  bad  in  his  life- 
time, by  deed  ot  dunalion,  given  to  the  widow  of 
bia  brother  his  niidivided  right  in  a  certain  pro- 
perty wliich  they  held  betnien  ihetn,  euhject  10 
certain  charge)^,  and  the  heirs  demanded  the 
mciMion  of  ihe  deed  on  acLOunt  of  want  of  in- 
ainualion — Held,  that  though  a  docor  himself 
might  not  be  able  to  invoke  such  a  cause  of 
nullity,  bin  heir«  un'loubtedl;  could,  where  the 
donation  was  not  made  subject  to  charges  sucli 
as  in  the  pre«ent  ca»e  had  been  shown  to  be 
nearly  an  e(|uivalent  for  the  property.  Leroiu 
ctat.v.  0«ii;r<;(Eir.  e/ai.,7L.C.D.336,S.  C 
1863;  806  C.  C. 

.XiVL  Besiuatioh  of- 

436.  Where  the  donee  by  hiaown  act  ha<t  ren- 
dered it  impoBFible  forbiDi  topeiturm  a  material 
condition  ol  the  donation — Btld,  that  this  wai 
good  and  sufficient  cause  for  resiliatloo.  Legaci 
v  CourbtroH,  2  Rev.  de  Leg.  209  &  1  Rev.  de 
Ug.  606.  K.B.  1817;  816  C.  C. 

437.  lite  donation  may  be  resiliated  for  non- 
payment of  an  annual  rent  for  which  the  donor 
and  donee  liad  stipulated.  Migni  v.  Migni,  2 
Rev.  de  Leg.  209,  K.  B.  1811. 

438.  In  llie  case  of  a  donation  by  a  parent  to 
hia  cbild.llie  tranquillity,  the  careful  aid,and  tlie 
minute  filial  attention  which  Ihe  parent  requires 
and  naturally  i^rks  to  obtain  in  the  decline  of 
life  must  necessarily  be  dei-troyed  by  the  con- 
stant intoxication  of  ibe  doiiee,  and  being  volun- 
larily  in  that  coiulition  is  agoodcauseotresilie- 
tioD  of  the  conlracl.  Couture  v.  Begin,  2  Rev. 
deLeg.  219,K.  B.  1819. 

439.  A   donation   by  onerous  title,  where  the 


■e  of  a  sale.     SinU  v.  Miehuud, 
in,  B.C.  1BJ2;  812  C.C. 

4 .10.  The  ))lainiill*  gave  Co  one  of  bis  ?ons  a 
certain  prcj|ierly,  suliject  lo  an  uniiiiul  rem,  and 
aflcmards  tonsei.Ud  oir.l  nai  pany  lo  ati  ex- 
change  of  llie  property   Leluetn  die  donee  and 
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his  brotherr  accepting  the  latter  in  pli 
donee  for  the  obligatioa  involved  m  tli 
donation,  and  aAenrards  brought  actio 
the  donee  to  rescind  the  donatioa  on  th 
of  ingratitude,  wfaicb  ingratitude  co 
the  neglect  of  the  holder  of  the  propert; 
the  obligations  contained  irv  tbe  dee 
maintaining  Che  denurrer  of  the  defeoi 
the  right  of  rescission  of  a  deed  of  doi 
cause  of  ingratitude  does  not  applv 
holders,  aiidin  any  caM  the  plaint!^ 
succeed  in  setting  a«ide  both  the  deet 
tion  and  deed  of  excliange  without  bri 
the  parlies  thereto  into  the  action. 
Martin,  3  L.  C.  J.  307,  S.  C.  1859  ^  t 
C.C 

441.  And  held,  also,  that  failure  ti 
Vife  rent  to  which  tbe  donation  wa 
though  not  a  ground  of  rewiMion 
French  Code,  was  so  under  the  jurispt 
Ihiscountrv.'    lb. 

442.  And  whtre  to  an  actim  for  the  I 
her  dowry  due  hv  the  defendant  under 
donation  from  liis  father,  in  which  si 
was  one  of  the  charges  orcondicions  of 
tion,  and  the  defendant  pleaded  a  n 
resiliatkn  of  the  deed — &ld,  luaintj 
pretensions  of  the  plaintifi',  that  as  the  i 
had  accepted  the  donation  and  paid  p 
chargen  thereunder,  and  as  tlie  plaintil 
no  noli'eotany  such  resiliation,  tbatti 
tion  was  void  and  of  no  eflecl  as  reg: 

Slaintilf-  Poirier  v.  iMcroix,  6  L. 
.0.1862;  753  C.C. 

XXVII.  Besibvitios  is  deed  or. 

443.  In  a  petitory  actioD  brougiil  t 
pOfFession  of  a  certain  immoveable  p 
Held,  that  a  reiiervalion  in  a  deed  ol 
of  a  right  of  habitation  io  the  prop 
actfuired  by  tbe  donee  is  valid  in  so  ft 
it  IS  confirmed  by  a  subsequent  deed, 
acquisition  haa  been  made  of  tbe  p: 
be  thus  adeoted.  V»don  v.  Groulx, 
184,  5.  C.  1867. 

XSVIII.  Revoo&tiov  or.tee  Besili 

444.  A  hypothecary  creditor  broui 
for  the  amount  uf  his  hypothec  grant 
by  the  donee  upon  the  property,  and 
since  recotiveyed  the  [ioperty  to  tl 
and  it  was  pleaded  that  the  donatio! 
onerous  title,  the  revocation  of  it  bad 
of  discharging  all  hypothecs  granK 
donee — Held,  that  the  donee,  thoueh  t 
title,  possessed  as  proprietor,  and  liie  I 
granted  by  him  were  valid,  notwiiheia 
revocation  of  the  donation.  LalUitr  y 
2  h.  C.  J.  90,  Q,  B.  1854. 

445.  A  donation  cannot  legallv  and 
be  revokeil  before  acceptance,  liolen: 
tin,  6L.  C.R.  67,  S.  C.  1856. 

XXIX.    RlOBTS   OF   DOSKE  iXD  Co 


''  OtHolel*,  Me  Bie  C.  C— Et 


lia  share  of  th«  annaitj.  Patru  v. 
lev.de  Ug.  346,  K.  B.  1813;  I1S6, 

ui  actioQ  in  declaration  of  a  hfpo- 
btKainat  the  defeDdanta,  who  were 
«r  iTie  land  od  which  the  brpothec 
ed  bj  Kratuitoua  title— feld,  thai 
c  cap.  30  Ihedoneea  could  DOi  invoke, 
the  plaintiff,  the  noD-registraiion  of 
1  title  or  the  registration  ot  the  jiidg- 
led  thereon  Bu&equenl  to  the  regis, 
he  donation'  Holmea  v.  Cartier  et  al., 
1%,  S.  C.  185fi. 

xitheeary  action  was  brought  agttinsC 
iDt  aa  donee  of  the  properl]'  aubject 
thee.  The  defendaat,  among  other 
«deJ  the  preacription  of  t«o  yeara, 
•aa  that  the  defendant,  siuce  coming 
nioB  of  the  proper!;  aa  donee  and 
tea  years,  baa  paid  a  part  of  the  eaiJ 
B  agent  and  on  behalf  of  the  donor — 
miing  the  iudgmeDt  of  the  court  be- 
he  knowledee  by  the  donee  of  the 
>r  the  hjpotb«c  on  the  property  at 
waa  given  to  Lim  did  not  prove  tiim 
,  or  luprirc  him  of  the  rlEht  to  plead 
ptioD  of  ten  jeara.  KaiAt  k  Fieree, 
F,  S.  C.  R.  1868,  &  15  1^  C.  J.  227, 

donee  of  an  immoveable,  againat 
IB  waa  brought  for  the  re«iliation  of 
■  on  the  ground  of  the  non-fulfllmenl 
itioBH  imposed  thereby,  is  entitled  to 
alue  of  iniprOTementa  made  by  him, 
>alt  of  doiag  BO  the  presumption  is 
ire  no  auch  improrements,  or  that  he 
ned  his  right  to  claim  the  valae  of 
tree  tt  vir.  r.  Gibbon  el  al.,  6  E.  L. 
B^S  ;  K16  C.  C. 

itiHT«  or  DoKoa. 

;re  a  blher  made  a  donation  of  a 
to  hie  MD  to  provide  him  with  the 
ving,  on  condition  that  it  waa  not  to 
il  or  hypothecated  during  the  life- 
:  donor — Held,  confirming  thejudg* 
e  court  below,  that  a  seizure  of  the 
e  father  would  not  lie,  but  on  the 
it  hia  claim  had  been  satisHed. 
;   KieriMH,   I   L.  C.  L.  J.  67,  Q.  B. 


.mtnoveable  and  her  husband  for 
:tiu  et  rtHtet  due  on  the  property 
ftad  received  from  her  father,  eupject 
Tge  of  paying  all  the  debts  of  the 
fKiher,  among  which  waa  an  acknow- 
r  xaiJ  arreara  and  obligation  to  pay 
-Held,  that  althoagh  neither  the 
r  (he  person  repreaeoted  by  him  was 
he  donation  coataiiiing  the  covenant 
,  the  plarntiff  had  a  right  of  action 
Hoch  cuveiiant.  Fortier  ei  qaal.  \. 
ix-,lIL.C.  a.337,3.  C.1B6T. 

iiatna  or  PtiTiSfl  ckdib. 

Ibird  perron  iu  whose  favor  ia  a 
lade  payable  under  a  donation  may 
.c  aaiouot  by  direct  action  or  by 
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hypothecary  acUon,  and  hia  claim  is  equal  to 
that  of  a  baillear  defondt  on  the  property  which 
waa  the  subject  of  suctt  donation.  Dupuit  et 
mr.  V.  Ceditioi  &  Kelly,  10  L.  C,  J.  338,  S.  C. 
1866. 

XXXII.  Seiqniokial  Riohtb  qndeb. 

463.  A  donation  in  a  contract  of  marriage  in 
not  a  transfer  upon  which  lods  et  venlea  can  be 
claimed.  Baby  v.  LeUUier,  2  Rev.  de  L^g. 
20fi, K.  B.  1821. 

451.  A  donation  by  a  fatherlo  his  son,  subject 
to  a  charge  of  paying  a  life  rent  and  also  cer- 
tain  debts  of  tlie  fitaer,  does  not  give  rise  to 
a  claim  for  lodt  et  tentet.  Drapeau  v.  Oan- 
peau,  6  L.  C.  B.  86,  S.  C-  1856- 

45S.  But  held,  in  another  case,  decided  at  the 
same  time,  that  a  donatioa  b?  a  lather  to  his 
eon  in  which  a  sum  of  money  is  mads  payable 
to  the  donor  will  produce  lodi  et  oenles  in 
this  respect,  but  not  so  for  tlie  other  chanes 
usual  in  a  deed  of  donation.  Drapeau  v,  Ooi- 
tdin,QL.C.  R.  87,  S.  C.  1866. 

XXXin.  Sdbbtitutioii  or.w*  Or  UsDrEncr. 

466.  Wberea  mother,  bvdeedofdoaationileft 
certain  property  to  one  of  ner  sons,  on  conditiou 
that  if  he  should  die  before  his  brothers  and 
sisters  the  property  should  return  lo  the  legiti- 
mate children  ol  the  latter  b^  stock — &ld, 
that  the  children  of  a  brother  of  the  donee,  who 
had  died  before  the  donation  was  made,  were 
emitted  to  a  share  as  well  as  those  of  the 
brothers  and  aiatera  who  died  subsequently  to 
the  donation.  lM:lere  el  al.  v.  Beaudry,  S 
R.  L.  626,  &  17  L.  U.  J.  178,  P.  C.  1873i  957 
C.C. 

XXXIV.  To 

457.  Cofuord.— Where  in  the  contract  of 
marriage  belweeo  the  appellant  and  her  hue* 
band  there  was  a  atipulation  of  mobilization  o^ 
all  the  property  then  belonging  to  them,  as  well 
aa  alt  that  should  fall  to  them  during  marriage 
— fleW,  oouflrming  the  judgment  of  the  court 
below,  that  an  immoveable  property  given  by 
the  mother  of  the  appellant  to  her  and  ner  bus- 
band,  to  be  enjijyed  by  them  during  their  tife- 
tinie,  OD  condition  that  it  should  not  be  aeized 
for  any  of  the  debts  of  the  husband,  does 
not  become  a  propre  of  the  wife.  Jarry  it 
The  Trutl  and  Loan  Co.,  It  L.  C.  R.  T,  Q.  B. 
I860. 

458.  A  donation  by  a  father  to  a  daughter 
and  her  husband  does  not  fall  into  the  com- 
munity. Follico  e»  anal.  v.  Elvidge,  1.^  L.  C  J. 
333,  S.  C.1869;  U76  C.  C, 

4Si),  Jfinort.— Donations  to  minors  have 
no  effect  until  regiHtered,  and  an  acceptance 
»nd  regi>-traIion  by  such  minor  after  he  reaches 
iiiuj'irily  will  not  avail  against  creditors  who 
ii;ive  rej^istered  subsequently  to  llie  gift,  but 
(iiior  to  lis  regisiralion.  Soy  v.  Vacher  et  aL, 
16  L.  C.  R.  43,  S.  C.  R.  1871;  793  &  806 
C  C. 

460.  Frieit.—A  donation  made  to  a  priest  by 
b'm  penitenle,  d  la  charge  that  he  will  say  260O 
masses  for  the  repose  of  bis  soul  is  null  and 
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,  Toid  ab  initio.*    Jbumier  v.  P<mUn,  2  Rev.  de 
Ug.209,E.  B.  1817. 

XXXV.  What  is. 

461.  Where  an  immoveable  was  sold,  eub- 
iect  to  the  charge  of  payiog  to  tlie  vendor  year- 
ly one-half  of  tlie  proceeds  of  the  land,  and  sub- 
ject also  to  the  condition  that  the  purchaser 
should  not  sell,  hypothecate  or  otherwise  alien- 
ate the  property  without  the  .consent  in  writing 
of  the  vendor,  that  was  held  to  be  an  onerous 
gift,  and  subject  to  the  same  rules  of  law.  Lynch 
A  HainaulU  5  L.  C.  J.  306,  Q.  B.  1861 ;  970 
C.  C. 


LOWEB. 
-    I* Action  fob, 462-468. 

'      II.   CHILDEEir's  9HARE  IN,  469. 

•  III.  Claim  of  Wife  for,  ok  the  Insolvent 
Estate  of  hek  Husband,  470-472. 
.  . IV.. 'Collocation  of,  before  ofen, 473. 

V.  Customary. 
Right  to,  474-477. 
.    "VI.  Exclusion  of,  in  Marriage  Contract, 
47R. 
VII.  Legal. 
What  is,  479. 

•  VIIL  Not  Open,  480. 
IX.  Opening  OF,  481. 

,    X.  Prefix. 

Hypothec  created  ^y,  482. 

XI,  Prescription  of,  483. 

XII.  Registration  of,  484-487. 

.     XIII.  Renunciation  of,  488-491. 

XIV.  Right  of,  492-497. 

On  land  held  in  free  and  common  soccage, 
498,  499. 

XV.  LTnchastity  of  Dowager,  600. 

I.  Action  for. 

462.  An  action  en  d^livrance  de  douaire  cou- 
iumier  is  an  actioD  of  partage,  and  all  the 
co-heirs  mu.n  therefore  be  parties  to  the  suit.i 
Turcot  V.  Drouin,  2  Rev.  de  Leg.  278,  K.  B. 
1817  ;  1452  C. C 

463.  The  children  who  are  proprietors  of  an 
estate  on  which  the  dower  of  their  mother  i^ 
charged  cannot  maintain  an  action  to  recover 
possession  of  the  estate  from  a  tiers  d^tenteur, 
who  holds  by  title  derived  from  their  mother,  so 
long  as  she  lives.  Lemieux  v.  Dionne,  2  Rev. 
deLeg.  277,  K.  B.  1817. 

•  464.  An  action  for  dower  may  be  maintained 
by  a  widow  after  her  second  marriaee,  but  she  i" 
bound  to  give  security  as  required  cv  the  264th 
article  of  the  Cuptoms.    Eiot  v.  !toucheite,  2 

•Rev.  de  Leg.  277,  K.  B.  1821 ;  1454  C.  C. 

465.  In  an  hypothecary  action  for  conventional 
dower,  where  the  defenuant  called  in  the  actual 
holders  of  the  property  on  which  the  dower  was 
claimed,  urging  that  the  plaintiff  was  bound  to 
proceed  in  tne  first  place  against  the  holders  of 


*  Obsolete.  By  769  C.C.  there  It  do  presumption  of  un- 
due inflnenee  in  Btich  cases,  and  the  donation  can  only 
he  aifected  by  proof  of  actunl  facts. —Ed. 

t  Under  the  Code  the  parties  arc  seized  of  their  respec- 
tive rights  in  the  dower  from  the  time  it  opens,  without 
^e  necessity  of  a  Judicial  demand .  See  1441  C.  C.~ 
Xd. 


such  portions  of  the  property  aa  had  been  alieB- 
ated  \Mt—Held,  that  such  an  exception  weuld 
not  lie,  and  that  under  the  law  of  this  Prorince 
the  plaintiff  had  a  right  to  proceed  against  any 
of  the  holders  of  the  property  hypothecated  with- 
out regard  to  the  date  of  their  hypothecs.  BwM 
V.  Tanguayk  Tangmay  k  Boufhillur,  I  L>  0.  J. 
168,  S.  C.  i867. 

466.  And  htld,  also,  that  such  an  exce|>tioi> 
could  only  be  pleaded  with  regard  to  enatotnary 
dower,    lb. 

467.  An  action  lor  customarydower  by  children 
against  a  thini  holder  cannot  be  dismissed  stm pi/ 
because  it  is  not  alleged  by  the  plaintiffs  in  their 
declaration,  that  their  &ther  had  not  lea  in  his 
succession  property  of  sufficient  value  to  satisfy 
their  right  of  dower,  and  in  order  to  set  aside  the 
action  it  is  necessary  to  proceed  b/  exception* 
and  prove  that  the  father  had  left  in  bis  snocee- 
sion  property  of  sufficient  value  for  that  purpose. 
Lepage  etal  v.  CharHer,  11  L.  C.  J.  29,  S.  C. 
1866. 

468.  And  heldt  also,  that  such  obipction  can- 
not be  made  by  demurrer,  but  mnst  be  made  by- 
peremptory  exception.    lb. 

n.  Childken's  shake  in. 

469.  Where  the  husband,  by  partitiuu  of  the 
first  community,  made  after  a  second  marriage, 
became  proprietor  of  the  whole  of  the  immove- 
able properly  charged  with  dower — Heldt  that 
the  dower  of  the  children  of  theeecond  marriage 
would  nevertheless  amount  onljr  to  a  fourth  of 
the   immoveable  property  acquired  during  the 
first  conmi unity,  or,  in  oilier  words,  the  partition 
of  the  c<»mm unity  had  not  a  retroactive  effect 
so  as  to  alter  the  share  to  which  the  children  of 
theFecond  marriage  wo"ld  he  entitled  ap  dower. 
Filion  V.  DeBeavjeu^  5  L.  C.  J.  128,  S.  C.  1860  ; 
1436  C.  C. 

III.  Claim  of  Wife  for,  ox  the  Insolvent 
Estate  OF  her  Husband. 

470.  The  opposant  claimed  under  her  marriage 
contract  with  nerhust«nd,  in  which  it  was  stipu- 
lated among  other  things  as  follows:   ^*  And  in 
*'  consideration  of  the  said  mtended  marriage ,ajDd 
*'  that  there  shall  be  no  community  of  property 
*'  between  the  said  parties,  the  said  I^atrick  Leelfe 
**  hath  given  and  granted,  and  by  these  presents 
"  he  doth  give  and  grant  unto  the  said  Marie 
**  Elmire  Delisle,  his  intended  wife,  accepting  the 
"  same  in  lieu  of  dower  and  of  every  other  matri- 
''  monial   right,  claim,  pretension  and  demand 
"  whatever,  the  sum  of  i!4000  current  money  of 
*'  this  Province  of  Canada,  said  sum  to  be  paid 
^'  by  the  heirs,  executors  or  administrators  of  the 
*'  said  Patrick  Leslie,  as  soonafter  his  decease  as 
*^  circumstances  shall  permit,  to  the  said  Marie 
'^  Elmire  Delisle  and  tneir  lawful  issue  bv  the 
"  said  intended  marriage,  in  case  the  said  Marie 
*'  Elmire  Delisle  shall  marry  the  said   Patrick 
"  Leslie,  and  not  otherwise.'*    The  said  Patrick 
Leslie  having  k)ecome  insolvent,  and  hiBiaMoove- 
atiles  having  been  sold  by  the  sheriff,  hia  wife 
claimed  by  opposition  to  be  paid  out  (rf'  the 
moneys  arising  therefrom  the  total  amoant  thus 
stipulated,  unless  the  creditors  should  prefer  to 
crive  securiijr  that,  on  the  death  of  tba  aaid 
Patrick  Le8]ie>he7  husband,  in  ca^aafae  aorvived. 
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Vm,  >be  should  be  paid  the  said  sum  of  £4000 — 
Beldt  that  under  the  maxim  jamais  mari  ne 
mya  douaire  the  demand  of  the  wife  could  not 
oe maintained*  Mcason  et at.  v. Leslie k  DelUle 
ettnr.  k  The  Bank  of  Montreal,  10  L.  C.  J. 
233,S.C.  1866;  1448  O.C. 

471.  But  held,  later,  that  a  sale  of  nroperty 
under  the  bankruptcy  laws  in  force  in  1845  does 
not  purse  the  properly  from  the  dower  not  then 
open,  liassue  &  Morleiy,  13  L.  C.  J.  85,  S.  G.  R. 
k  14  L.  C.  J.  308,  Q.  fi.  1870 ;  Ins.  Act  1875, 
eec.  80. 

472.  And  held,  in  another  case  that  a  stipu- 
lation in  a  marriage  contract  whereby  the  wife 
purtiving  is  tc  receive  in  lieu  of  dower  the  in- 
terest on  £1000  during  her  lifetime,  the  prin- 
cipal to  go  to  the  children,  is  a  contract  depend- 
ent npon  a  contingency  within  the  meanmg  of 
the  57th  sec.  of  the  Insolvent  Act  of  1869,  and 
in  the  event  of  the  iuRolvency  of  the  husband 
the  assignee  will  be  ordered  to  make  an  award 
upon  the  value  of  the  wife's  claim  unless  an 
csUniate  of  the  value  is  agreed  to  between  her 
and  the  assignee.*  Morrison  in  re  k  Sauvageau 
&  Thomas  eial,  16  L.  C.J.  166,  8.  C.  1871. 

IV.   Collocation  of,  before  open. 

473.  An  immoveable  belonging  to  the  defend- 
ant, and  afiected  by  customary  dower  in  favor 
of  his  children  and  not  yet  open,  was  seized  at 
ti)e  suit  of  the  plaintiff',  ana  the  tutor  Of  the 
children  filed  oppo:»ition  afin  de  charge  for  the 
amount  of  such  dower.  The  opposition  waa 
not  contested,  but  the  court  nevertheless  dis- 
mi'^sed  it  on  the  ground  tliat  the  dower  was  not 
vet  open.  RoberUon  et  al\.  Ptrrin  &  PerriUj 
i  Rev.  de  Leg.  2««,  Q.  B.  1838. 

V.   CrSTOMART. 

474.  Right  fo. — Heirs  who  formally  renounce 
the  succea«ioB  of  iheir  father  decea.se*d,  but  only 
afier  having  done  acts  which  constitute  an  im- 
plieil  acceptance  of  the  succession,  have  no  right 
to  cuNtoinary  dower  on  the  properly  belonging 
to  the  eKate  of  their  father  at  the  time  of  his 
niarriage  with  their  mother.  Filion  etal.  v.  De 
Bmtjeuy  6  L.  C.  J.  liH,  S.  C  le60 ;  1467  C.  C. 

475.  And  held,  al.^o,  in  the  same  case,  that  the 
in>oivency  of  the  father  at  the  time  of  his  mar- 
nase  did  not  purjre  the  property  cf  the  charge 
of  dower,  and  that  even  where  tlie  property  had 
befn  voluntarily  assigned,  but  recouveyed  on 
account  ot'  the  inexecution  of  the  contract  un- 
der which  it  was  asrfigned.    lb. 

476.  And  A«i</,  also,' that  the  279th  article  of 
the  Contume  de  Paris  does  not  apply  to  the 
customary  dower  of  a  second  wife  and  children 
of  a  second  marriage.    It'. 


•  By  thf»  present  InHolvent  Law  St  is  provided  that  if  a 
cnediUMr  claims  upon  a  cmitract  dependent  upon  a  coDdl- 
Uon  or  oODting^nov .  the  Judgf  may,  iinleM  an  f^tiinnte  of 
thevalae  offiucb  cfaim  be  agreed  to  between  the  claimant 
md  the1nsj;>e«t«»r8y  order  Uiat  the  valu«  of  such  coiitiu- 
gfntor  eondkt tonal  claim  be  ei*tabli8hed  by  such  peiw>n  or 
peraoMsaa  th^olaiuiant  and  the  in^pectoi-s  nia>  appoint, 
ind  t&  fT**  they  do  not  airree,  then  by  such  peri<on  or 
pertoiMi  as  tbe  ludge  fihall  name,  and  the  persons  fo 
aaacd  shall  majte  their  award...  And  if  the  said  award 
•hallbeconilnned.  the  amount  therein  mentioned  shall 
bethaifor^hicli  Uie  claimant  shall  rank  uponth*  entate 
9af«ra  dtM  payable  absolutely.    Insolvent  Act  1876, 


477.  Customary  dower  does  not  affect  a  mere 
undivided  interest  or  share  in  real  property, 
where  such  property  is  sold  by  forced  hcitation/ 
where  the  effect  of  the  licitation  is  to  convert 
the  right  of  dower  on  the  land  to  a  claim  on  the 
monevs  arising  from  the  sale  of  the  property ^ 
and  that,  even  in  the  case  of  a  tiers  acquereur^ 
Denis  v.  Crawford,  7  L.  C  J.  251,  S.  C.  1863  j 
1447  C.  C. 

VI.  ExoLDsioN  OF,  nr  Marriagk  Contraot. 

478.  In  an  action  for  dower^^«k2,  that  H 
stipulation  of  mobilization  in  a  marriage  con^ 
tract  excludes  legal  or  customary  dower.  Rob- 
inson  v.  McOormick,  1  L.  C  R  27, 8.  C  1860j 
1393  C.C. 

VII.  Lboal. 

479.  What  is. — In  an  opposition  by  a  widow 
for  the  amount  of  her  dower  out  of  the  proceeds 
of  the  sale  of  the  real  estate  of  the  defendant—^ 
Held,  confirming  the  judgment  of  the  court  be- 
low, that  where  the  dower  stipulated  in  her 
marriage  contraot  was  **  such  as  is  established 
by  the  laws  of  Lower  Canada,"  it  was  legal  and 
customary  dower,  and  not  dower  prefix.  Sim^ 
et  al.  V.  Evans  k  diverSt  4  L.  C.  J.  311,  S.  C» 
1860;  1427  &  1428  C.C 

VIII.  Not  Open. 

480.  An  adjudicataire  may^,  in  some  ca*epj 
be  permitted  to  retain  the  capital  of  a  dower  noC 
vet  own.  Roberts  v.  Lavauxt  2  Rev.  de  Leg* 
278,  K.  B.  1816. 

IX.  Opening  of. 

481.  The  death  of  the  husband  gives  right  to 
the  opening  of  the  dower,  unless  there  be  an 
express  agreement  to  the  contrary,  and  an 
exprej»8  renunciation  of  the  provisions  of  the  Cus- 
tom of  Paris.  Merrier  v.  Blanehette  &  Bignelt 
V.  Henderson,  1  Rev.  de  Leg.  122,  Q.  B.  1845  i 
U»8  C.  C. 

X.  Prefix. 

482.  Hkfpother  created  by. —  By  a  clause  in 
their  contract  of  marriage,  the  husltand  gave  U> 
the  wife  the  sum  of  £500  in  lieu  of  dower,  to  be 
enjoyed  by  her  dunng  her  natural  lite  and  after- 
wards  to  go  to  her  cliil^lren,  or,  in  default  of 
children,  to  revert  to  the  legal  representatives  of 
the  husband — Held^  confirming  the  judgment  of 
the  court  below,  on  the  contestation  of  an  opposi- 
tion by  the  children  of  the  wife  sfier  the  death 
of  the'fatlier  and  mother,  for  the  payment  of  the 
amount  in  question  out  of  the  proceeds  of  the 
sale  of  an  unlivided  half  in  a  brewery  belongs 
ingtothe  estate  of  their  late  father,  that  Mich  con-* 
tiHci  oi  niarriage  lieitig  duly  ifgihtered,  created 
a  mortifiige  upon  the  pn>(ierty  of  the  husband 
«^hich  gave  to  the  children  a  pn-ference  over 
the  subsequent  credit<»rs  of  their  father,  notwith" 
standin<;  a  clause  in  the  contract  of  marriage  to 
the  effect  that  the  grant  of  the  sum  in  Question 
was  maile  on  the  at».<'olute  condition  that  the 
husband  should  have  the  right  to  alienate,  sell 
and  dispose  of»  without  interruption  from  tb0 
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wife,  any  propertj  upon  which  ^he  rnighr  have 
a  mortgHjce  in  virtue  of  the  flaiiJ  clanf«e.  Brown 
V.  Oakman  ei  al,  13  U  C.  B.  342,  Q.  B.  1862. 

XI.   PRESCBIPTIOK  OF. 

483.  In  a  petitory  action  against  an  h«*ir-at- 
lawyin  which  the  plaintiffeclaimedtobeplacedin 
poMesaion  of  one-Bixth  of  an  uniHvided  immove- 
able as  their  share  of  dower,  and  the  defendant 
pleaded  prescription  of  ten  veare — Held,  that,  on 
proof  of  ten  years  having  elapsed  ft-om  the  death 
of  the  father  and  mother,  tne  action  must  be 
dismiseed,  and  that,  notwithstanding  a  payment 
made  in  favor  of  one  of  the  claims  by  the  pro- 
prietors of  the  immoveable  so  burdened  with 
dower,  which  had  not  the  effect  of  interrupting 
the  prescription .  Bisson  eial.v,  Mickaud  ei  al., 
12  L.  C.  R.  214,  8.  C.  1862 ;  1449  A  2235  G.  0. 


huAhaiid,  and  which  at  the  time  was  hypothe- 
cated tor  the  payment  .o  her  of  a  dower  prefii, 
does  not  operate' as  a  bar  to  her  children's  claim 
to  be  piiid  such  dower  when  the  same  becomee 
open.  Massue  &  Morleuy  13  L.  G.  J.  85,  S.  C.  R., 
&  14  L.  G.  J.  308,  Q.  B.  1869  ;  1443,  1445  & 
1446  G.  G. 

XIV.  RiOBT  OF. 


Xn.  RlOISTBATIOV  OF. 

484.  On  an  opposition  bv  a  widow  for  pay- 
ment of  the  amount  of  her  aower  out  of  the  pro- 
ceeds of  the  sale  of  the  real  estate  of  the  defend- 
ant— Heidf  confirming  the  judgment  of  the 
court  below,  that  the  resistration  ot  her  marriage 
-contract,  in  virtue  ofwfiich  she  claimed,  was  not 
necessary  to  prove  the  hypothecary  rights  of 
the  widow  and  children  upon  the  real  estate, 
subject  to  such  dower.  Sinu  et  al.  v,  Evans 
ei  al.,  4  L.  G.  J.  311,  S.  G.,  &  11  L.  G.  R.  301, 
*<i.  B.  1860;  1448  &  21 16  G.  G. 

485.  In  an  action  for  dower  depending  upon 
'an  option  stipulated  in  a  contract  of  marriage 
ihe  defendant  demurred  on  the  ground  that  the 
plaintiff's  declaration  did  not  allese  ihe  registra- 
tion of  such  contract  of  marriage ;  out  the  action, 
thoueh  dismissed  in  the  court    below,  was  re- 

'established  in  review,  it  being  there  held  that  the 
^allegation  referred  to  was  specifically  made. 
Leroux  v.  Leroux,  5  R.  L.  188,  8.  G.  R.  1873. 

486.  And  where,in  the  same  action,  the  defend- 
-ant  filed  an  exception  on  the  ground  that  there 
"was  really  no  registration  of  the  marriage  con- 
tract, and  the  plaintiff  deiniirretl,  the  demurrer 
was  dismissed.    lb.,  1432,  1433  &  2086  G.  C. 

487.  But  held  in  appeal  that  the  ciHtoniary 
dower  created  by  a  contract  of  marriage  beforethe 
coming  into  force  of  the  Registry  O  nil  nance  did 
not  require  to  \te  registered.  lb.,  20  L.  G.  J.  224, 
<l.  B.  1875}  2116  G.G. 

XIII.  Rekukoiation  of. 


488.  The  share  of  children  who  rrnounce 
their  right  of  dower  does  not  accrue  tu  iho^e  who 
accept,  but  remains  in  the  succession  of  the 
father.  Lepage  et  al  v.  Chartier,  1 1  L.  G.  J.  29, 
8.  G.  1816  J  1471  G.  G. 

489.  A  wife  separate  as  to  property  may  le- 
gally renounce  the  customary  dower  of  hersell 
and  children,  after  the  propert;jr  attecteti  by  the 
dower  has  been  sold  bv  aifjudiration.  Dufresnay 
&  Amutront;,  14  L.*G.  J.  253,  Q.  B.  1869 ;  1447 
G.  G. 

490.  And  she  may  do  so  under  the  authority  of 
a  judge,  when  her  husband  is  interdicted  for  iu- 
'Sanity.     lb.,  1424  G.  G. 

491.  A  general  renunciation  for  consideration, 
by  a  wife  separate  as  to  property,  in  i828  or  all 


492.  In  action  for  dower— if^^  that  a 
property,  the  price  of  which  was  paid  hy  the 
community,  was  no  less  subject  to  dower,  nor 
was  the  dowager  held  to  the  cosu*  of  the  im- 
provements made  upon  such  property  by  the 
com  munity.  Mariigtw  &  Archatnbauli  &  JAon- 
naii  et  al.,  2  Rev.  de  L6tf.  211,  Q.  B.  1846. 

493.  The  plaintiff  sued  the  defendant,  in  her 
quality  of  common  as  to  property  with  ber  late 
husband,  for  a  debt  dne  by  him,  and,  having 
obtained  judgment,  seized  and  sold  an  immove- 
able property  belonging  to  the  community .  The 
defendant  opposed,  claiming  a  stipulate  dower 
both  for  herself  and  her  children  in  virtue  of  her 
marrisfe contract,  which  had  been  duly  register- 
ed. The  plaintiff  contested  on  the  ground  that 
the  defendant  had  not  renounced  the  comuinnity 
— Held,  that  a  widow  who  has  been  condemned 
as  common  as  to  properly  to  pay  a  debt  of  the 
community  may  claim  her  dower  in  preference 
to  the  creditors,  although  she  has  not  renounced 
the  community,  on  the  principle  that  she  is  only 
bound  to  pay  the  debts  out  of  what  she  has  re- 
ceived from  the  coiiim  unitv.  Delisle  v.  Richard 
k  Richard,  6  L.  G.  R.  37,* 8.  G.  1856. 

494.  In  a  hvpothecary  action  by  a  widow  for 
her  dower  against  a  tiers  (2^<eYi/eur, whose  deed  of 
purchase  was  reirietered  m  1844,  that  is,  nine 
years  previous  to  the  registration  of  the  plaintiff's 
marriaffe  contract,  under  which  she  claimed — 
Held,  tnat  she  could  not  recover*  Forbes  v. 
Legault,  6  L.  G.  R.  100, 8.  G.  1856. 

495.  On  an  opposition  filed  b^  a  defendant  in 
his  capacity  as  tutor  to  bin  minor  children  for 
the  cuHt«>niary  dower  to  which  tliey  were  entitled 
— Held,  that,  under  4  V.c.  cap.  30,  sec.  37,  the 
dower  to  which  children  are  entitled  attactiesto 
land  and  tenements  in  the  possession  of  their 
father  at  the  time  of  his  decease,  and  to  land^ 
and  tenements  which  have  been  in  possession  of 
their  tather  and  in  relation  to  which  the  ntother 
has  not  barred  or  releaseil  her  dower  under  the 
provisions  of  the  35th  section  of  such  statute. 
Adams  V.  O'Connellk  C^Cunnell  es  quaL»  II 
L.  G.  R.  365,  8.  G.  i860;  1446  G.  G. 

496.  Gonventional  dower  may  l*e  claimed  by 
the  wife  upon  the  dissolution  of  the  community 
by  a  judicial  neparaiion,  when  it  is  stipulated  by 
til f  contract  of  marriage  thai  the  wtte  would  be 
entitled  to  her  dower  at  the  dissolution  of  the 
community  hv  death  or  otherwise.  Parent  v. 
ronnancour,'\   R.  L.  50,  8.  C. ;  14^i8  G.  G- 

497.  A  widow  who  is  universal  legatee  cannot 
claim  her  (lower  on  an  immoveable  which  rorins 
thesuljectof  the  particular  legacy.  Kirby  v. 
Ross,  5  R.  L.  453.  S.  C.  1«73. 

498.  On  land  held  in  free  and  common  soc- 
cage. — In  a  petitory  action  t>rought  to  recover 
possession  of  a  farm  and  its  appurtenances  held 
by  the  defendant  in  virtue  of  an  alleged  right  of 
dower  of  the  wife,  the  female  defendant--Fe^, 


t  ights  she  might  have  in  a  property  sold  hy  her  '  reversing  the  judiimeni  of  the  court  below,  that 


DOWBY. 

ea[s(utF6  Oeo.  IV.Cftp-^Si  commonl}) 
ht  Canada  Teoiire  Act,"  (.lie  cuatonv 
under  theCuetom  of  Paris  wan  claim- 
led  ill  Lower  CsTiada  granted  and 
:  free  kud  coidiuoh  «occaee  tenure,  and 
»nd  hj  Kaid  acl  Ibe  law  uf  Rneland,  as 
,   and  alienation,  waa   introduced    in 

anincident  of  the  lenure  of  land  held 
1  coiiiinoD  soccuae.      Wilcox  et  ux.  3i 

L.  C.  J.  1&  SL.  C.  it.  31,  Q.  B. 

d  AeiJ,  alw),  that  at  a  consequence  tli'' 


common  socct^iwa."  entitled  toclaim 
nd  her  cuHbiniary  duwer  accordinic  to 
iiofParie.    lb- 

CBASTlTr  OP  DOWAOH. 

kn  action  hy  a  widow  fur  her  dower — 
ainiiig  the  ptea  of  the  defeudaul  that 
itiifof  the  widowduriiig  the  fir->c  yeur 
iwbood  would  deprive  liet  of  her  du<r- 
U,  even  if  )-he  married  the  perron 
I  she  committed  adultery,  but  odI*  as 
ure  rent*  and  profit*  trum  the  iiiiw 
nand,  anil  not  with  respect  to  thoee 
rore  the  acti- charged  were  committed.* 
r.  T.  R ,  T  L.  X.  R.  391, 8.  C  1B57. 


DOWRY. 


B  pUintiff  tironght  action  to  recover 
iffendaiit  ihe  balance  of  ilowry  due 
•ndanttolii^  dau^rhtar  in  virlueof  her 
'  marriage,  and  which  hiul  been  traii» 
le  plainliU' liv  notarial  dee<l,  and  the 
fiirsiled  the  inHlieBable  qnality  of  tlie 
ctd,  that  till-  wife  being  wjiarale  ae  li< 
Jill  her  hu'band,  and  oeing  duly  ait 
lereto  by  bim,  cuuld  (ran-fer  her 
ordina  to  the  principle  of  law  followed 
•  dt  droit  coiiUwtier,  wlinili  wan  laiv 
ft  country.  OautKitr  v.  Dageaaia,  T 
,  S.  C.  1862. 

ItUCihIs  It  ia  nrnvtilsd  tlut  the  iTlt«  ni*y  bs 

l^the  U[aUi»  of  Oa  hii.bu^dai'idtar'HlilcIi' 
«n  loiiliuial  bTihn  higgtwod,  aiid  na  roL-oii  - 

ildwiultieuUliscT  at  thsTldbiT  after  h<i> 


DUE  DILIGENCB. 
II.  Ihterbst  oh  Amiubs  or. 


GD2.  And  in  another  action  for  a  balance  of 
dowry  and  interest,  tj  which  the  defeadsQt 
pleaded  tbat  no  interest  was  due— ffeU,  that 
iiilerebt  accrued  on  such  arrears,  according  to 
the  jurisprudence  orthiscountry.  toirier  v., 
Laeroix,  6  L.  C.  J.  302,  S.  C.  \m%. 


DRAFTS— Sw  BILL-i  OP  EXCHANOB 
AND  PROMISSORY  NOTES. 


DRAINS— *(  SERVITUDES. 


DEOIT  COUTUMIBR. 
r.  Thb  Liw  or  THE  Pmvjkjb,  •«  DOWRY, 


DROIT      D'AINESSE— £fee      PfilMO- 
GENITURE. 


DROIT     DE     BAN\LIT6-Sm     SEI- 
GNIORIAL RIGHTS. 


DBOir  Dj:  RKTESTION— .■?«  URN. 
I.  Ruiiii  OF,  »t:  ATTA  CHMENT  or  Goaoa. 


D.tOWNIXr.. 
T  roR  D.ATH  BY,  ttt  DAMA9E3. 


liiUINKENNESS  -i.M  INTOXICA- 
TION. 


DUE     DILI;  E  «CE— S«     AOTIOIf 
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BLECTION  LAW. 

lASTICAL      AUTHORITY- 
See  BISHOPS. 

LESIASTICAT.  DBOREBS. 


Lpplicition  for  B  writ  of  certiorari— 
toe  decre«  of  the  Arclibiahop  of  Que- 
e  rrectionofa  pRrinh  is  doI  a  civil 
i  subject  to  the  rrvision  of  the  Superior 
U  a  purely  ecc]e«iagtica)  proceeding, 
It  the  juriBdiclion  of  the  court,  eo  long 
leedings  are  had  for  the  purpose  ol' 
B  ratification  of  such  decree  bj  the 
oriljea,      Guojftxp.,  2  L.  C.  R.  292, 


M9.2. 

1661  and  1708,  .S. 

1143,  i. 

109. 

■solvent  trailer  (ransferred  hi^  e'late 
to  two  of  his  creditors,  tliej  knowing 
Ivency,  and  a  wizure  was  taken  bv 
IB  creditors  against  the  goodn  of  the 
ich  was  opposed  by  the  iranflfereeB — 
I  auch  a  tranrfi^r  oMHtum  boHorum 
.  trader  while  notoriciusiv  iniotvent  it> 
I  law  and  according  lo  the  principle? 
ofcommrrce,  and  ii-prcialiy  under  tlie 
eary  IV, of  France,  of  1609,  abraliitcly 
old.  Ciimmingii  et  at.  &  .•iinithttal'., 
.  1  4  10  L.  C.  R,  132,  Q.  B.  18ii9; 
'.  C.  C.  4  In?.  Act,  IfiTo,  sec.  131. 

16m  and  1708. 

opinion  of  tivo  memhem  ofucoMrt, 
ree  of  reli>:iuiii>liip  of  hrolher»-in-law, 
reckoned  «h  one  under  the  Em  mi  ol 
:he  declaration  of  the  Kiiig  of  France 
Heating  k  TitcSeminarg  of  Moiitreul, 
K.  B.  1825. 

174.1. 

necond  article  of  the  Edict  of  1743 
rated  hv  the  Civil  Cu<le  of  Lower 
s  b*in)£contr«ryto  nr  incon«in'ent  wilb 
on".  Abholt  et  at,  &  Fraitr  et  al., 
t.  197,  P.O.  1874.  ■ 
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>F  1S49,  5. 


lit!,forAcUof.1. 
LEGiTioKs  or  P«ritioi«,  8. 
:wtRTO  CoirrcsTiTioit,  9. 

LL0T8,  10,11. 

MTiricATiof  or  Copiiss,  12, 13. 


BLECTION  LAW. 


Vin.   COMTITL'TIONALITT  OK  ACI,  14,  IS. 

IX.  CoRanPTPaMTiOES,  16-22. 

X.  Costs  iv  Bi.eoiiok  Cises,  23. 

XI.  DcLATs  Under,  24. 

XII.  Deposit  *t  Eleotioitb,  25. 

XIII.  DitiqcALtncAtioK  26,  27. 

XIV.  EUOIBILITY  OF  Caxdidites,  28. 

XV.  Evidence  Under,  29-35. 

XVI.  EsPENSES.  36-39. 

XVII.  Formalities  Uvder,  40. 

XVIII.  Illegal  Votino,  41-t3. 
XfX.  Inspection  OF  Ballots,  44. 

XX.  JoRisDicTiOH  Uhdeb,  45. 

XXI.  LiBSKTT  or  Sfeeoh,  4S. 
XXil.  Notice  op  CoirrESTATioN,  47. 
XXiri.  Nullity  op  Election,  4». 

XXIV.  Pbnaltt  for  Illegal  Voiino,  49. 

XXV.  Pet rri OS  TO  THE  House. 


XXVII.  pRELrtllXARY  OBJEfTTIONS.  66-6 

XXVIII.  Presence    of    Candidates     Af 
Election,  63. 

XXIX.  Pbocedcre  TTSDER. 
I^ng  of  Trial,  64. 

Trial  in  Vacation,  65. 

XXX.  Proof  of  Votiiio,  66. 

XXXI.  PcBLiCATioH  OP  Pbtiuon,  67. 

XXXII.  Q(;ALipjomoKOF. 
J'elitioner.GS,  69. 

Retarning  Officer  an  Candidate,  70. 

XXXIII.  Becoonizaijce  in    Case^  Ukdeb,. 
71-74. 

XXXIV.  Represhiiekts  SrrpLiED  at  ELcr- 

TIOSH,  75. 

XXXV.  Retuiwiko  Officer,  76. 
XXXVr.  Rights  OF  Candidates.  77. 

XXXVII.  Ri'LEs  OF  Practice,  7S. 

XXXVIII.  SecrRiTT  Under.  79,  flO. 

XXXIX.  Service  Under,  81. 
XL.  Status  OF  Petitioner,  H2-84. 
XLI.  SirRKTies  Unokb,  85-87. 
XLII.  Undue  IsFLi'ENCE,  88. 
XLIII.  Voided  Elections,  89. 
XI.TV.  Voters' Lists,  90-92. 

XLV.    VoLtOHER3,93. 

I.  Act  OF  1849- 


lishes  diw)iialilicatk>n  againpt  a  candidate  hy 
reason  of  acts  comtijitled  bv  him,  is  a  penal  ai:i, 
and  if  sucli  acts  rnay  be  charged  ttgainst  him, 
tbey  niiii't  lie  so  alle^ped  as  to  come  within  the 
verv  woriifl  of  it.  Dmloie  et  al-  &  Beavdry.  2 
L.C.  J.  1,E  R.,S.  0.1858;  C.  .S7  Vio.cap;  10, 
sec.  8,  8S.  1  A  Q.  38  Vic. cap.  8,  sec-  21. 

II.  Affidavit  wiTif  Notice   of  Contest.'.- 


6.  On  an  application  to  take  evidence  und<r 
an  election  petition — Btld,  that  an  affidavit 
appended  to  the  copy  of  notk;e  filed  with  the 
juJ|[nienl,  coniaining  the  name  and  description 
of  111'-  deponent,  and  all  neceBSary  and  material 
averments,  and  purporting  by  the  jurat  and  by 
tbe  sigaature  thereto  to  have- been  sworn  to  be- 
fore a  jiiBlice  of  the  peace  and  »d  officer  of  tbe 
court,  and  xlating  id  the  coaolusions  of  it  thai 
the  deponent  liaib  signed,  forn>»,a  Mlficieiit  com- 
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ELECTION  LAW. 


ELECTION  LAW. 
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Tliance  with  the  requirements  of  the  statute  of 
867,  to  the  effect  that  such  copy  shall  be  sworn 
to,  although  the  signature  of  the  deponent  be 
inadvertently  oonitted.  Bellingham  i  Ahbottt 
H  L.  C,  J.  13,  E.  R.,  S.  C.  1858. 

III.   AOEKTS. 

7.  lAabUity  for  Acts  qf. — ^An  election  will  be 
voided  for  corrupt  practices  bj  an  authorised 
agent,  although  the  act  or  acts  be  m  direct  vio- 
lution  of  the  instructions  of  the  candidate.* 
Benoit  et  al  &  Jodoin,  19  L.  C  J.  185,  S.  C.  & 
19  L.  C.  J.  332,  S.  C.  R  1875. 

lY.  Allegations  of  Petitiov. 

8.  On  an  application  to  take  evidence  in  an 
election  case  under  the  Act  of  1857 — Held^  that 
«  general  allegation  of  bribery  and  intimidation, 
or  of  keeping  open  house,  or  that  more  than  two 
hundred  illegal  votes  were  given  for  an  opponent, 
or  that  a  great  number  of  persons  voted  twice, 
^r  that  several  persons  under  thea(^  of  majority 
TOted,  or  that  all  those  who  voted  tor  the  sitting 

^member  were  not  qualified ,  s  insufficient.f 
Dawson  k  McDougall,  2  L.  G.  J.  34,  E.  B., 
S.  C.  1858. 

V.  Answer  to  Contestitk  v. 

9.  In  the  contestation  of  an  election  return 
the  contestant  is  not  bound  to  produce  with  his 
application  a  copy  of  a  second  answer  served  on 
*him  by  the  sitting  member,  after  the  delay 
allowed  by  the  statute  for  8uch  service  has  ex- 
pired, ana  such  answer,  if  produced  by  the  sitting 
member,  will  be  rejected  from  the  record.  J3e£ 
lingham  &  AbboiU  2  L.  C.  J.  13,  E.  R.,  8.  C. 
1858. 

VI.  Ballots. 

10.  Under  the  Dominion  Election  Act  of 
1874  ballot  papers  marked  with  a  cross  to  the 
left  or  below  the  name,  or  with  two  distinct 
crosses,  or  with  }.n  asterisk  or  other  peculiar 
mark  which  ni'ght  serve  as  a  private  signal 
l)etween    briber    and    bribed   voter  are    bad 4 

*If  It  1b  found  by  the  report  of  any  court  or  Judge  for 
the  trial  ot  election  petitions  that  any  corrupt  practice 
has  been  coniiniued  by  Mny  candidate  at  an  election,  or 
by  hia  Ngeiit,  whether  wtth  or  without  the  actual  kaow- 
lodge  ajitl  cuni>«nt  of  such  candidate,  the  election  of  such 
candidate,  if  he  has  been  elected,  shall  be  void.  G-3T  Vic. 
cap.  9,  sec.  101  &  Q.  38  Vic.  cap.  7,  i>ec.  268.  But  by  a  sub- 
sequent statute  i  t  is  prorlded  that  if  an  election  be  TOided 
by  reason  of  the  sctt^  of  the  agent  committed  without  the 
knowledge  and  consent  oftlie  candidate,  and  uusts  are 
-awarded  lolhe  petitioner,  the  agent  may  be  condemned 
to  pay  such  coBt«.    C.  3S  Vic.  cap.  10, sec.  4.~£d. 

tUnder  the  present  law  the  election  petition  may  be 
in  any  prei^crlbed  form,  but  if,  or  in  so  far  as  no  form  \* 
jirescribed,  it  need  not  i)e  in  any  particular  form  but  it 
must  complain  of  the  undue  election  or  return  of  a  mem 
i»er,  or  that  no  return  hait  been  made,  or  that  a  double 
return  has  been  made,  or  of  matter  contained  in  any 
speiial  return  made,  or  of  some  such  unlawful  act  as 
aforesaid  by  a  candidate  not  returned,  and  must  be 
siinied  by  the  petitioner,  or  nil  the  pt-titioners  if  there 
ice  more  tbun  one.  C.  3  \  io.  cap.  10,  sec.  8,  M.  1,  &  Q. 
96  Vic.  cap.  S,bec.  21 —Ed. 

X  The  elector  on  receiving  the  ballot  paper  and  enve. 

lope  shall  forthwith    proc<wd  into  one  ot  the  oompart- 

4nents  of  the  poising  suitioii  and  there  mark  his  ballot 

;|>aper,making  a  cro««|un  the  right handside opposite thi 


WhiU  ei  al.  &  Maekenzit,  20  L.  C.  J.  22,  S.  G. 
1876. 

11.  And  AeM,  also,  that  the  absence  of  the 
initials  of  the  deputjr  rrturniug  officer  is  not  a 
fatal  defect.*  lb. 

Vn.  Certifioatioh  of  Copies. 

12.  Copies  of  the  election  petition  may  be 
certified  by  the  petitioner  himself.  Goyer  s. 
Coupal,  6  R.  L.  229,  S.  C.  1874. 

13.  And  a  copy  of  the  election  petition  certi- 
fied by  the  attorney  of  the  petitioner  is  sufficient 
Oouin  v.  Malkiot,  1  Q.  L.  R.  123,  S.C.  B.  1875. 

Vni.  COHSTITCTIONALITT  OF  ACT. 

14.  The  Contested  Elections  Act  of  1873  is 
constitutional.  Duoal  v.  Catgrain  &  Michaud, 
19  L.C.  J.  16  &  5  R.  L.  712,  E.  G.  1874. 

15.  And  on  the  trial  of  an  election  petition 
under  the  Dominion  Act  of  1874  the  question  of 
constitutionality  was  raised  by  some  of  the 
juages,  when  it  was  decided  by  a  majority  of  the 
court  that,  though  the  act  imposed  on  the  judges 
of  the  Provincial  courts  the  duty  of  trying  elec- 
tion petitions,  it  was  within  the  power  and  juris- 
diction of  the  Parliament  of  Canada.  Syan 
etal.Y.  Devlin,  20  L.  C.  J.  77,  S.  C.  R.  k  Owens 
et  al  V.  (Mshing,  20  L.  C.  J.  86,  S.  C.  R.  1875. 

IX.  Corrupt  Praotiobs. 

16.  Where  the  defendant  gave  a  note  for 
expenses  in  connection  with  his  election  to  the 
House  of  Commons,  and  plaintiff  sued  on  the 
note—Heidi  that,  under  the  Corrupt  Practices 
Prevention  Act  of  1860  of  the  late  Province  of 
Canada,  a  note  given  for  even  the  lawful  ex- 
penses connected  with  the  election  is  void  in 
faw.f  Willett  v.  Degrosbois,  17  L.  C.  J.  293, 
S.  C.  1873. 

17.  Where  the  respondent  paid  through  his 
authorized  agent  an  innkeepers  account  to  the 
amount  of  $362.30  for  expennes  of  aurateur^  dur- 
ing the  election,  in  the  absence  of  proof  as  to 
the  names,  occupations  or  services  of  the  pei^ 
s^>ns  styled  orateurs,  and  which  were  not  in- 
cluded in  the  statement  of  expenses  required  by 
law— iJtfW,  that  this  was  a  corrupt  practice 
f«iifficient  to  void  the  election.  Benoit  etal  k 
JodtAn,  19  L.  C.  J.  185,  S.  C.  k  19  L.  C.  J.  332, 
S.  C.  R.  1875 ;  C.  37  Vic.  cap.  9.  sees.  94  &  12.^1. 

18.  The  payment  of  illegal  accounts  with 
the  avoidance  of  the  first  election,  and  with  a 
view  to  influencing  votes  in  his  favor  at  the 
election  rendered  necessary  by  such  avoidance, 

name  of  the  candidate  for  whom  he  intends  to  TOte,after 
which  he  shall  fuld  it  up  and  place  it  in  the  envelope 
and  dose  the  same,  and  sball  then  hand  the  enrelope 
containing  such  ballot  paper  to  the  deputy  retomins 
officer,  who  shall  immediately  and  In  the  presence  or 
th**  elector  place  the  same  in  the  ballot  box.  C.  37  Vie. 
cap.  9,  sec  iff.— £d. 

«Ballot  papers  which  are  objected  to  are  to  be  initialed 
by  the  deputy  returning  officer.  C.  37  Vie.  cap.  9,nc  5S. 
—Ed. 

tEvery  executory  oontraot  or  promise  or  undertakbig 
In  any  way  referring  to,  arising  oat  of.  or  depending 
upon  any  election  under  this  Act,  even  for  the  papatnl 
'tfUxwfvU  expefuetfOr  the  doing  of  loaie  lAwful  act,  sbaU 
be  void  in  law.  C.  37  Vic.  cap.  9,  sec.  100  ft  Q.  36  Vie. 
cap.  7,  sec.  206.— Ed. 
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ia  a  comipt  practice  within  the  meanins  of  the 
Act    OwtM  et  al  y.  Gushing,  20  L.  C.  J.  86^ 

1875.  ^ 

19.  The  employ  men t  and  payment  bona  -fide 
of  canvarsers,  whether  electors  or  not,  is  not  a 
corrupt  practice  so  as  to  void  the  election, 
although  an  elector  so  employed  ought  not  to 
vote,  and  may  be  prevented  from  voting  under 
aeo.  167  of  the  Quebec  Elections  Act*  Gingras 
etal  V.  Shehyn,  1  Q.  L.  R.  295,  K.  C.  1875. 

20.  And  the  i^iving  of  money  by  a  canvasser 
to  an  adverse  ekctor,  as  payment  of  certain  lists 
of  voters  of  the  opposite  party,  and  in  the  hope 
of  obtaining  information,  is  not  an  act  of  bribery 
within  the  meaning  of  the  statute,  though  very 
grave  suspicion  must  attach  to  the  making  of 
£uch  payments.    lb. 

21.  The  treating  of  certain  of  the  electors  by 
a  person  working  for  one  of  the  cadidates,  it 
bemoan  isolated  act,  will  not  invalidate  the 
election  without  clear  proof  of  agency.t    lb. 

22.  And  in  another  case  the  following  facts 
were  proved  :  Ist.  The  giving  of  a  glass  of  beer 
to  each  of  a  number  of  electors  on  a  Sunday 
during  tbe  election,  by  an  active  partizan  of  the 
defendant  in  the  defendant's  house  and  with  his 
knowledge  and  consent.  2nd.  The  giving  of 
meat  ana  drink  to  certain  electors  on  the  day 
of  voting  by  an  active  supporter  of  the  defen- 
dant. 3rd.  The  giving  of  a  bottle  of  whiskey 
by  the  defendant  during  the  election  to  certain 
electors,  who,  although  opposed  to  him  in  poli- 
tics, had  come  to  meet  him  at  his  request — Held, 
that  under  the  circumstances  the  acts  of  treat- 
ing, although  doubtless  imprudent  and  danger- 
ous, would  not  be  held  to  be  corrupt  practices  so 
Hs  to  void  the  election.  Morisseite  et  al  & 
Larue,  2  Q.  L.  R.  262,  S.  C.  R,  1876. 

X.  Costs  iir  Election  Cases. 

23.  Where  imprudent  thoueh  not  corrupt 
acts  of  treating  (which  it  has  been  attempted 
to  disguise)  are  proved  against  the  defendant, 
t«ncb  act«  must  be  regard^  as  inviting  inquiry, 
and  defendant  will  not  have  a  judgment  for 
costs  arising  out  of  such  inquiry.  lb. 

XI.  Delays  Ukder. 

24.  On    an  application   to  take  evidence   in 


an  election  case  under  the  Act  of  1857,  a  list  o^ 
voters  objected  to  -m  not  served  with  the  notice 
nor  referred  to  in  it,  but  tendered  to  the  com- 
missioner  after  the  days  for  taking  evidence 
had  been  fixed,  was  refused.  Dawson  &  Mc- 
Dougall,  2  L.  C.  J.  34,  E.  R.,  S.  C.  1858. 

XIL  Deposit  at  Elections. 

25.  The  depo5(it  to  be  made  by  a  candidate 
with  the  returning  officer  need  not  be  in  gold  or 
legal  tender  notes,  and  an  alleged  irregularity  in 
such  deposit  cannot  be  urged  after  the  election.* 
Morissette  et  al.  v.  Larue,  2  Q,  L.  H.  262,  S.  C.  R. 
1876. 

XIII.  Disqualification. 

26.  If  the  candidate  sanction  or  participate- 
in  the  corrupt  practice  of  hi^  agent,  ne  will  be 
held  personally  guilty.    Benoit  et  aL  Jk  Jodoin,. 

19  L.  C.  J.  185,  S.  i:\  &  19  L.  C.  J.  332,8.  C.  R. 

27.  But  held,  in  another  case,  that  as  the 
pergonal  disqualification  of  a  candidate  is  of  the 
nature  of  a  penalty,  that  evidence  to  disqualify 
should  be  such  as  would  justify  a  couviction 
under  an  indictment.!    Ryan  et  aL  v.  Devlin,. 

20  L.  C.  J.  77,  8.  C  R.  1875. 

XIV.  Eligibility  of  Candidate. 

28.  A  returning  officer  is  not  eligible  as  a. 
candidate  at  an  election,  and  cannot  be  legally 
elected.^  Brodeur  in  re,  4  R.  L.  703,  1854. 

XVi  Evidence  Under. 

29.  On  the  trial  of  an  election  petition  th& 
evidence  to  be  taken  before  the  judge  will  be 
confined  to  the  facts  and  circumstances  especially 
detailed  in  the  notice  of  contestation  and  in  the 
answer  thereto,  and  testimony  will  not  be  taken 
upon  general  averments.  Bristow  et  al.  &  Beau- 
dry  et  al,  2  L.  C.  J.  1,  E.  R.  8.  C.  1H58. 

30.  And  in  another  case  held,  that  the  judge 
has  the  power  of  limiting  the  evidence  to  be 
taken  to  such  averments  as  have  been  legally 
made  by  the  parties,  in  accordance  with  the  sta- 


♦  By  the  t<>nDa  of  tbe  section  referred  to  It  would 
appear  that  liTing  and  reoeiviog  pay  for  canvassing  is  a 
oorrapt  practice.  *'  Have  yoa  aotea,  are  you  acting,  or 
do  yoa  iiitend  to  act  iii  the  interest  of  any  candidate  at 
this  election,  either  as  paid  carter  or  paid  canvaoser  with 
the  view  of  ohtaining  anything  for  your  trouble  ?  " 
"  Have  yoa  been  guilty  of  any  other  corrupt  practice 
which  diaqualitles  you  from  voting  at  thl<i  election  ?  " 
Q.  3h  Vic,  cap.  7,  «ec.l67. 

And  prpfliimably  such  as  to  void  the  election,  for  by 
MC.  24d  of  tbe  same  Act  the  foilowine  is  defined  as  a  cor- 
rupt practice:  •  Kvery  person  who,  directly  or  Indirectly 
by  hioMelf  or  by  any  other  person  on  his  behalf,  makes 
any  gift,  lo«n,  oiler,  promise,  procurement  or  agreement 
ae  aforeMiid  to  or  for  anv  person  in  order  to  induce  such 
person  to  procure  or  endeavor  to  procure  the  return  of 
aijy  person  to  serve  in  the  Legislative  Assembly,  or  the 
r*yte  4>f  ang  elwtor  cU  any  e.leeUon,'*  See  also  Dorainion 
Act,  C.  91  Vic,  cap.  9,  sec.  92,  ss.  3.— Ed. 

t  The  teroMOf  tbe  section  are  :  "  Every  candidate  who 
rorraptly  by  hkotelf ,  or  by  or  with  any  person,  or  by  any 
father  wa0m4>rm0ang  on  his  behalf  *  *  givM  or  provides, 
or  canaaa  to  begtven  or  provided,"  &c.,  Q.  38  Vic.  cap. 
7,  -ec.  250a  ACSf  Vic. <^P-  ®> *^^ - ''^r  ^  "^^®  ^ ^^-  "^  9Hpra 

-fco. 


*  The  tftrms  of  the  Act  are :  No  nomination  paper  shall 
be  valid  ani  Bcte«l  upnn  by  ihe  returning  officer,  unless 
a  sum  of  fifty  dollars  be  paid  to  tbe  returnlug  officer  at 
the  time  the  nomination  paper  shall  be  filed  with  him, 
and  the  receipt  of  the  returning  officer  shall  in  every 
case  be  sufficient  evidence  of  tbe  production  of  the  nom- 
ination paper  and  of  the  payment  herein  mentioned.  C. 
30  Vic.  cap.  9,  sec.  19  &  Q.  38  Vic.  cap.  7,  sec.  109.— Ed. 

t  The  terms  of  the  Act  are  that  "If  it  is  proved  before 

any  court,  judge  or  other  tribunal  for  the  trial  of  election 

petitions  that  any  corrupt  practice  has  been  committed 

by  or  with  the  actual  knowledge  and  consent  of  any 

candidate  at  an  election,  or  if  he  be  convicted  before  any 

competent  court  of  the  misdemeanor  of  bribery  or  undue 

influenc^,he  shall  be  held  guilty  of  corrupt  practlce8,and 

hlH  election,  if  he  has  been  elected,  shall  be  void,  and  he 

shall,  during  the  seven  years  next  after  the  date  of  his 

being  s-)  pn)ved  or  found  guilty,  be  incapable  of  belns 

elected  to  and  of  sitting  in  the  Hou?e  of  Commons  ana 

of  voting  at  any  election  of  a  member  of  that  house,  or 

ofholding  any  office  in  the  nomination  of  the  Crown  or  of 

the  Governor  in  Canada.  C.  87  Vic.  cap.  9,  sec.  102,  &  Q. 

36  Vic.  cap.  7,  sec.  267.— Ed. 

X  No  person  who  has  been  nominated  as  a  candidate 
at  an  election  shall  be  appointed  an  election  officer  for 
such  election,  i^.  38  Vic.  cap.  7,  sec.  224.  Semble  and  rice 
I  versa.— Ed. 
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tnte,  and  upon  an  annwer  by  the  sitting  menibe   |     37.  And  httd,  also,  that  altboogfa  the  earns 

1  purporting  to  be  a  protest  against  answering  9  a  id  j  paid  for  the  hire  of  rooms  may  seem  very  high, 
containing  no  f>umcient  substantial  averment  of  |  the  court  will  not  affirm  that   such   payments 

any  fact  upon  which  he  could  rest  the  vaiiility  ,  were  illegal,  or  that  ther  were  made  ftom  any 
(>f  bis  election,  he  will  be  restricted  to  evidence  i  corrupt  motive,  where  tuere  is  no  proof  that  the 
in  rebuttal  o(  that  of  the  contestation.*  BtUin^-  \  rooms  were  not  required,  or  that  they  could  bare 
ham  k  Abbott,  2  L.  C.  J.  13,  E.  R.,  S.  C.  1858.    been  obtained  at  luwer  rates.    lb. 

31.  On  an  application  to  take  evidence  under  {     38.  And  held,  further,  that  the  fact  of  a  can  - 
4in  election  petition  under  the  Act  of  1857 — Held\  didate's  expenses  being  very  mnch  above  th 
that  the  returning  officer's  evidence,  totheettect   average  gives  rise  to  an  unwvorable  presump- 
that  the  contestant  was  a  candidate  at  the  elec  <  tion,  but  such  expenditure  is  not  of  itself  suf- 
tion,  was  insufficient,  f  Dawson  k  Macdougall,  ■  ticient  evidence  of  a  general  system  of  corrup- 

2  L.  a  J.  34.  E.  R.,  S.  C.  1858.  '.  tion.   lb. 

32.  But  it  is  necessary  for  the  petitioners,  39.  And  although  the  evidence  establishes 
prior  to  an  order  for  the  taking  of  evidence,  to  |  that  the  candidate  and  his  agents  wished  and 
prove  that  they.having  been  candidates,  had  filed  !  intended  all  their  proceedings  to  be  legal,  and 
their  declaration  of  qualification  with  the  return- 1  were  anxious  not  to  violate  the  law,  yelanexpen- 
ing  officer.  Allfyn  et  aL  &  Plamandon,  2  ,  diture  so  unusually  or  unreasonably  high  as  to 
L.  C  J.  59,  E.  R.,  S.  C.  1858  ;  C.  37  Vic.  cap.  ,  cause,  if  not  to  justify,  Huspicion,  can  hardly  be 
10,  sec  7|  &  Q.  38  Vic.  cap.  8,  sec.  19.  i  re^rded  otherwise  than  as  a  violation  of  the 

33.  And  heldi  that  the  judge  commissioner  |  spirit  of  the  election  law.    lb. 
could  not  take  evidence  de  bene  e««e  of  insufficient , 

isllegations,  in  the  manner  prescribed  by  the 
120ih  section  of  the  Election  Petition  Act  to  be 
done  in  certain  cases,  for  there  is  no  issue  created 


XVII.   FOBliALITlBS  UnD£R. 

40.  The  formalities  required  with  regard  to 


(>y  such  allegations.  Dawson  &  Macdougall,  2  |  servicen  in  election  cases  are  not  so  rigorous  as 
L.  C.  J.  34,  £.  R.,  S.  C.  1858  ;  Q.  38  Vic.  cap.  |  those  in  ordinary  cases.*  Gofftn  v.  Coupal,  6 
«,  sec.56.  R.  L.  229,  S.  C.  1874. 

34.  In  the  application  of  circumstantial  evi-  { 
•dence  as  to  the  candidate's  knowledge  of  corrupt 
.practices,  the  circumstances  proved  should  be 
tiusceptible  of  no  explanation  inconsistent  with 
guilt.  Byan  et  al.  k  Devlin,  20  L.  C  J.  77, 
S.  C.  R.  1875. 

35.  The  rules  of  evidence  applicable  to  elec 


XVIII.  Illgoal  Voting. 

41.  A  person  who  wilfully  votes  at  an  elec- 
tion for  member  of  Parliament,  without  having 
all  the  qualities  required  by  law  to  entitle  him 
to  vote,  16  liable  to  a  penalty  of  $40  and  costs»  to 


tion  petitions  are  not  those  of  tne  Circuit  Court,  any  one  who  may  sue  therefor  in  an  action  of 
but  of  the  laws  of  England,  and  the  evidence  of  i  debt,  and  in  default  of  pay  men  twill  be  subject  to 
4i  party  must  be  received  as  well  in  his  favur  as  contraintepar  corpf.f  Perry  v.  Adomi$,^h.  C.J. 
Against  him.  Moussette  et  al.  v.  Larue,2  Q.L.  R.  i  165,  C.  C.  1864. 

42.  And  the  fact  that  such  p<«rson  has  ob- 
tained a  le^l  opinion  that  he  is  qua!. tied  to  vote 
will  not  of  Itself  absolve  him  from  the  penalty 
imposed  on  one  who  willingly  votes  without 
having  all  the  qualifications  required  by  law.  lb. 

43.  And  held,  also,  that  an  action  brought 
against  such  person  for  wilful  and  illegal  voting 
is  an  action  of  debt,  and  subject  to  the  rales 
governing  such  action,  and  the  defendant  in  such 
action  will  be  bound  to  answer  interrogatories 
surf  aits  et  articles,    lb. 


.^62,  S.  C.  R.  1876,  &  xK)te  to  art.  30  supra, 

XVI.  Expenses. 

36.  The  printing  and  circulation  of  a  newspaper 
'  for  a  particular  election  at  an  expense  of  $530, 
though  not  a  common  proceeding,  may  be  consia- 
ered  a  necessary  printmg  expense,  in  the  absence 
of  proof  that  saia  expenditure  was  incurred  from 
any  wrong  motive,  Gingras  v.  Shehyn,  1  Q. 
L.  R.  295,  E.  C.  1875. 


•  The  rales  of  evidence  shall  be  those  of  the  law  of 
England,  and  art.  275  of  the  Code  of  Civil  Pi*ocedure 
ahul  apply.  Q.  3»  Vic.  cap.  8,  sec.  66,  ft  Q.  89  Vic.  cap. 
M.~El>. 

t  Obsolete.  It  shall  not  be  oeceBsary  at  thp  trial  to 
produce  the  writ  of  election  or  the  return  thereto«nor  the 
authority  of  the  retumlne  oC&cer,  but  parole  evidence  of 
these  facts  shall  be  sufficient  proof  of  the  same.  The 
certificate  of  the  returning  officer  shall  constitute  snf- 
fldent  proof  of  the  election  having  been  held,  and  oftke 
fact  of  any  person  therein  Uated  to  have  been  a  candi' 
daUf  havtnq  been  such  candidate.  Q.  38  Vic.  cap.  7,  sec. 
290,  A  C.  37  Vic.  cap.  9,  sec.  114— Ed. 

t  The  terms  of  the  Dominion  Act  are  :  *<  The  words 
**  personal  expenses,"  as  used  in  this  Act^  with  respect  to 
the  expenditure  of  any  candidiite,  shall  include  we  rea- 
sonable travelling  expenses  of  such  candidate,  and  the 
reasonable  expenses  of  his  living  at  hotels  or  elsewhere 
for  the  purpose  of,  and  in  relation  to,  such  election."  C. 
37  Vic.  cap.  9,  sec.  125.  And  of  theQuebec  Act— "^Nevei^ 
theless  the  actual  personal  expenses  of  any  candidate, 
Including  his  expenses  for  professional  services  really 
rendered,  and  reasonable  sum  paid  in  good  faith  for 
necessary  printing  and  advertisements,  shall  be  deemed 
to  be  expenses  lawfully  incurred,  the  pajrment  whereof 
shall  noi  constitute  a  breach  of  this  Act."  Q.  38  Vic. 
.  cap.  17»  8eo.20O.-£o. 


XIX.  Inspection  or  Ballots. 

44.  A  judge  may  order  the  officer  charged 
with  the  care  of  the  ballots  to  allow  the  parties 
in  the  case  to  have  communication  of  ana  to  in* 
dpect  the  rejected  or  other  ballots  of  which  he 
has  possess ion4  White  &  Mackenziej  6  K.  L. 
183,  S.  C.  1874. 


*  The  services  required  shall  be  made  as  nearly  as  na^ 
be  in  the  manner  in  which  a  writ  of  summons  Is  serred  b 
civil  matters.  Q.  38  Vie.  cap.  8,  sec.  39.— Kd. 

t  Under  the  present  election  acts  no  pisnalty  amiean  to 
be  ImDOsed  for  illegal  voting  exc^t  in  cases  of  penoDA- 
tion,  the  only  provision  against  voting  without  the  n«e«»* 
sarv  qualification  being  Uie  voters'  list  and  the  oath, 
whieh  must  be  taken  if  required.— >Bo. 

t  No  person  shall  be  allowed  to  iaapect  any  reJketed 
ballot  papers  in  the  custody  of  the  elerk  of  the  Grown 
in  CSiancanr,exoept  under  the  rule  or  oider  of  ose 
of  Her  Majesty's  Superior  Courts,  or  a  Judge  ttaiwx. 
such  rule  or  order  to  be  granted  by  saoh  eoortor  Jwlge 
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HX.  JURIBDIOnOM  Ukdbb. 

45.  The  fine  of  $200  imposed  by  C.  S.  C.  ea]x 
^,  Bee.  60,  for  falsely  assuming  to  vote  in  the 
name  of  a  person  whose  name  appears  on  the 
list  of  voters,  cannot  be  recovered  in  a  oourt  of 
<:ivil  jurisdiction,  inasmuch  as  the  offence  is  a 
misdemeanor,  and  can  be  tried  only  in  a  criminal 
court,  and  the  fine  .imposed  only  on  conviction 
before  such  court.*  Barrette  v.  Bernard^  14 
L.  C.  R.  436,  C.  C.  1864. 

XXI.  Liberty  of  Spkisob. 

46.  Anything  which  can.be  said  with  truth 
a^ioet  a  candidate  at  an  election  will  be.  taken 
ioto  conf^ideration  in  mitigation  of  damages  for 
libel.  Crebasaa  v.  Etkier,  4  R.  L.  210t,  S.  C, 
&iK.h.  469,  S.  G.  R.  1872. 

XXII.  Notice  of  CoirTKsrATioir. 

47.  On  the  trial  of  an  election  petition— iie^ 
•that  the  copy  of  notice  of  contestation  delivered 
to  the  judge  must  be  sworn  to,,  and,  though  the 
form  aod  manner  of  swearing  is  immaterial,  the 
appending  to  the  copy  a  copy  of  the  affidavit  of 
8er\'ice  of  the  original  is  entirely  insufficient. 
Bristcw  et  al  &  Beaudry  e/  a/.,  2  L.  G.  J.  1, 
B.  R.,  S.  C.  1868;  C.  37  Vic,  cap.  10,  sec.  9  & 
<Q-  38  Vic.,  cap.  8,  sec  36. 

XXin.  NuLLiTT  OF  Election. 

48.  The  faults  or  omissions  of  officers  who 
^ve  not  the  right  to  vote  does  not  import  the 
nullity  of  the  election,  except  ^here  the  law  has 
expres&lv  declared  it,  and  no  omission  or  irregu- 
larity which  does  not  interfere  with  the  free  ex- 
ercise of  the  franchise  will  invalidate  the  elec- 
tion.! Bureau  &  Normand  &  Gouin  et  al.,  6 
it.  L40,S.  C.  1873. 

XXIV.  Pekaltt  for  Illeo^l  Votiko. 

49.  H^y  on  demurrer,  that  section   84  of 
the  British  North  America  Act,  which  refers  to 

on  being  tatUllod  by  evidence,  on  oath,  that  the  fospeo- 
uoa  or  proda<;tlou  of  aucb  ballot  papen  is  required  for 
utt  parpoM  of  Instituting  or  maintaining  a  proeecution 
lor  &D  offence  in  relation  to  ballot  papers,  or  for  the  pur- 
pow  of  a  petition  questioning  an  election  or  return,  and 
a^r  saeh  order  for  the  inspection  or  production  of  such 
Mlot  papers  may  be  made,  sabject  to  such  conditions  as 
u)  pereons,  time,  place  and  mode  of  inspection  or  pro- 
oaettOD,  as  the  court  or  judge  making  the  same  may 
^K  expedient,  and  shail  be  obeyed  by  the  clerk  of  the 
Crown  in  Chancery.    C.  37  Vic,  cap.  9,  sec.  66,  &  Q.  38 

*  By  the  Dominion  Elections  Act  such  suit,  it  would 
^PPfVJDaybelnstttuted  either  before  aci  vil  or  criminal 
*?^tbjiHy  the  Quebec  Act  by  civil  procedure  only. 
*^^^ii^  »t  99e.  m 9t  seg.,  A  Q.  38  Vic,  cap.  7, 

jnmr  in  the  paging  of  the  volume  of 
to,  the  ruerence  may  be  either  the 


ed  invalid  by  reason  of  a 

contained  in  this  Act  as 

of  the  rotes,  or 

in  the  persons 

by  the  returning 

or  of  any  mistake 

ules  to  this 

ce  of  the 
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the  election  laws  of  the  former  Province  of 
Canada,  not  having  made  mention  of  the  penal- 
ties imposed  by  C.  S.  C  cap.  6,  aeainat  public 
officers  voting  at  Parliamentary  elections,  that 
these  penalties  no  longer  existed  according  to  tiie 
maxim  expresttio  unius  exclusio  et  alterius,  and 
that  in  any  case  these  penalties  would  not  apply 
to  officers  of  customs  voting  at  Provincial  elec- 
tions, as  they  were  appointed  by  the  Federal 
Government  exclusively.  Lacroix  v.  Delisle, 
2  R.  C.  233,  S.  C.  1872 ;  art.  41  supra  and  note. 

XXV.  Petition  to  the  Hocsb. 

60.  Irregularities  in.— Although  election  pe- 
titions mn-it  be  sent  to  the  committee  on  privi- 
leges and  elections,  when  a  petition  submitted  to 
the  Honse  complains  of  the  election  of  a  member 
whose  name  is  erroneously  given,  it  cannot  be 
received,  as  it  does  not  establish  the  identity  of 
the  person  complained  of.*  Robillard  k  Le 
Cavalier,  3  R.  L.  281,  Q.  L.  A.  1871. 

XXVI.  Powers  of  Judges  UynER. 

51.  On  the  trial  of  an  election  petition— ^eZcf, 
that  the  provisions  of  the  Controverted  Elections 
Act  of  1857  are  insufficient  to  enable  a  judge  be- 
coming a  commissioner  to  appoint  a  dfeputy  to 
act  asjiidgein  his  place.  Bristow  ei  al.  &  Beau 
dry  et  ai,  2  L.  C  J.  1,  E.  R.,  S.  C,  &  (yFarreU 
k  DeTilley,  2  L.  C.  J.  26.  E.  R.,  S.  C.  1868. 

62.  And  held,  also,  that  the  judge  commis- 
sioner acts  judicially  in  the  examination  and  deci- 
sion of  the  validity  of  the  application  to  him  to 
take  evidence,  and  of  the  matters  and  things  inci- 
dent to  such  application,  among  which  were  the 
sufficiency  of  the  sureties,  of  their  affidavits,  the 
regularity  of  the  service,  the  sufficiency  of  th6 
allegations  of  the  parties  to  warrant  the  taking  of 
evidence,  and  the  general  conformity  of  the  pro- 
ceeding^ to  the  requirements  of  the  statute.  lb. 
Q.  38  Vic,  cap.  8,  sec.  11. 

63.  And  held,  also,  that  the  judge  applied  to 
for  the  taking  of  evidence  on  an  election  petition 
stands  in  the  place  of  a  select  committee  quoad 
the  evidence,  and  has  a  right  todecide  upon  tho 
sufficiency  of  the  recognizances,  and  to  limit  the 
testimony  to  such  facts  and  circumstances  as  he 
considers  are  validly  alleged  in  the  notice  an«l 
answer.!  Dawson  &  McDougalU  2  L.  C.  J.  ^4, 
E.  a,S.  C.  1858. 

54.  But  the  judge  applied  to  for  the  takin|{  i\t 
evidence  has  no  right  to  hear  and  decltld  «iu«*w 
tione  arising  upon  the  sufficiency  of  th<»  r«im»lu 
eions  of  the  petition,  a  copy  of  which  »•»  fUwl  l»« 
fore  him.  Alleyn  et  al.  &  rlamotuloih  2  h  C   .1 . 
39,  E.  R.,S.  C.  1858. 

with  the  principles  laid  down  in  this  AH.  simI  Mial  sh^'Ii 
nonoompUance  or  mistake  did  not  aire«'i  Otm  tvu  M  •»>  i  h«« 
election.  C.  37  Vic,  cap.  9,  sec.  W,  A  <i  »  Vl*-  '-ap  7, 
see.  222— Ed. 

•  Under  the  present  election  laws  tlMjwvi^e*  U*;r^^ 
ing  is  by  petition  to  the  court  *it  th*  4Utii-tjH  ^Hi*  ♦'  ♦  l»4 
elSsUon  was  held,  and  not  Uj  Urn  M«/v**     ¥  u 


oeedin 


On  the  trial  of  an  9lt^tiofiV^UUou,(tf,*l  h,  |Hhw  |>.,. 
lings  under  this  Act,  tl*#  Ju4#*  •UH    #mM.  .  ♦  .^  «u. 


provisJonsof  thisAot,  b*v*  U*-»s*M*^  k'**;**  ^♦'♦••'•l-*  ^^9* 
and  authority  as  a  Jud«-»  *>f  *>«**  '^  */**  •fM*.*  ♦i.„  *  ..w#^* 
of  Law  or  Equity  for  Urn  ''*''*^****' *Jj;^' '*'/"*'*: '/*••- 
tion  was  held,  slUiniC  i«  v»»  wi  ;^  |^**U«i'<  y  ♦»-*  ♦.* m- ^ 
an  ordinary  civil  soli, -^  *^  *vy#<  Ml  W  l/J"  »v' 
suchtrialshani»ea«M>v*«*/''»^^3"^  J.  ^>"  *=^  i*-- 
sec.48,&Q.  »  VU,«ai'  ^.•^  n 
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55.  But  he  has  a  right  to  hear  and  decide  upon 
objections  as  to  the  validity  of  the  security.    lb. 

XXVII.  Prelimikaby  Objections. 


56.  The  fact  that  the  respondent  in  an  election 
case  has  been  served  with  one  copy  of  the  petition 
at  his  domicile,  and  another  at  the  prothono- 
tary's  office,  does  not  furnish  eround  of  prelim- 
inary objection  or  of  delay  until  the  petitioner  de- 
clares on  which  service  he  intends  to  proceed. 
Goyer  &  Coupal,  6  H.  L.  229,  S.  C.  1874 ;  C.  37 
Vic  capt  10,  sec  9,  &  Q.  38  Vic,  cap.  8,  sec  36. 

67.  The  respondent  cannot  by  preliminary 
objection  plead  the  wantof  Matus  in  the  petitioner 
as  such,  on  account  of  corrupt  practices  by  him 
as  a  candidate  atsuch  election,  and  f>uch  prelim- 
inary objection  will  be  dismissed  on  demurrer.  lb. 

68.  And  held  in  another  case,  that  the  right  of 
the  petitioner  to  petition  may  be  put  in  issue  by 
preli/ninary  objection,  but  not  on  proof  of  cor- 
rupt practices  by  him  at  the  election.  Megantic, 
SU  Maurice&  Gasp^,  19  L.  C.  J.  1,  E.  C.  1874. 

59.  The  qualification  of  the  petitioner,  that  is 
his  right  to  sit  in  place  of  the  respondent,  cannot 
be  tried  by  preliminary  objection.  Forest  & 
Hurteau,  19  L.  C.  J.  6,  E.  C.  1874. 

60.  But  the  question  whether  the  petitioner  is 
or  is  not  a  duly  qualified  elector  may  be  tried  by 
preliminary  objection.  Duval  et  aL  &  Casgrain 
et  al.y  19  L.  C.  J.  16,  B.  C  1874. 

61.  And  in  the  case  of  preliminary  objections 
the  onus  probandi  is  on  the  party  rasing  them, 
lb. 

62.  The  evidence  in  support  of  preliminary 
objections  charging  generally,  that  the  petitioners 
who  claim  to  have  been  voters  had  not  any  of 
the  legal  qualifications  of  voters  and  were  not 
entitl^  to  vote,  impugning  the  validity  of  the 
assessment  rolls  from  which  the  voters'  list« 
were  made,  will  be  di>charged  by  the  conrt, 
when  it  has  been  proved  that  the  names  of  the 
petitioners  were  on  the  voters*  lists  furnished  to 
a  returning  officer,  and  that  such  voters*  lists 
were  to  all  appearance  leirally  made  and  duly 
sworn  to.  White  etal  A  Mackenzie^  19  L.  C.J. 
117,  S.C.  1875. 


65.  Ih'idl  in  Vacation, — The  election 
under  the  Dominion  Controverted  Elections  Act 
of  1874  may  be  tried  durine  the  long  vacation,  t.  e., 
between  tlie  ninth  of  Jutv  and  the  first  of  Sep- 
tember.* Eyan  et  ah  &  bet?lin,  19  L.  C.  J.  193, 
8.  C,  &  Owens  et  aL  &  Cushing,  20  L.  C.  J.  86» 
S.  C.  R.  1875. 


XXX.  Pboof  of  VOTIKO. 

66.  The  certified  copie6»  of  the  poll  books,  de- 
posited as  required  with  the  registrar  of  tlie 
county,  are  good  and  sufficient  evidence  in 
courts  of  law  of  the  votes  mentioned  in  thent- 
having  been  polled.  Perry  v.  Adams^  8  L.  C  J. 
165, C.  C.  1864;  C.37  Vic cap.9,sec 61,4 Q.38 
Vic.  cap.  7,  sec.  207  et  seq. 

XXXI.  Publication  of  Petition. 

67.  The  fact  that  the  returning  officer  has 
not  published  the  petition  in  conformity  with  C- 
36  Vic.  cap.  28,  sec.  11,  ss.  6,  will  not  prevent 
the  court  f^om  fixing  the  day  of  trial.  Beaupri 
k  Baby.  6  R.  i^  745,  E.  C.  j  37  Vic  cap.  10,. 
sec.  8,  PS.  8. 

XXXII.  Qualification  of. 


XXVIII.  Pbesekce  of  Candidates  at  Elec- 
tions. 

63.  The  law  does  not  require,  on  pain  of  dis- 
qualification, that  candidates  should  be  present 
at  an  election  in  order  to  be  examined  as  to  their 
qualifications.  Bureau  &  Normand  &  Gouin  et 
ai.,  5R.  L.  40,  S,  C  1873;  C  37  Vic  cap.  9, 
sec.  21,  &  Q.  38  Vic.  cap.  7,  sec  HI. 

XXIX.  Pbocedure  Under. 


64.  IVztn^  o/ ^m/.— Where  the  order  of  the 
judge  fixing  the  trial  under  the  Dominion  Con- 
troverted Elections  Act  of  1874  omitted  to  spe- 
cify the  place  of  trial— i/e^/,  that  no  trial  could 
be  had,  although  notice  of  time  and  place  under 
section  13  had  been  given  the  respondent  and  he 
waja  present  in  conrt.  Ryan  etal.  &  Devlin^  19 
L. C.J.  194,  S.  C.  1875 ;  C.  37  Vic.  cap.  I0,8ec.  13.» 


68.  Petitioner. — ^The  respondent  cannot  by 
preliminary  objection  plead  the  want  of  status  in 
the  |)etitioner  as  sucb,  on  account  of  corrupt 
practices  committed  bv  him  as  a  candidate  at 
such  election,  and  such  preliminary  objection  if 
filed  will  be  dismissed  on  demurrer.  Goyer  k 
Covpal,  6  R.  L.  229, 8.  C.  1874 ;  C  37  Vic.  cap. 
10,  sec  10,  &  Q.'38  Vic  cap.  8,  sec.  40. 

69.  The  qualification  of  the  petitioner,  that 
is,  his  riffht  to  sit  in  place  of  the  respondent,  can- 
not be  tried  by  preliminary  objection.  Forest 
&  Hurteau,  19  L.  C.  J.  6,  Ef.  C  1874. 

70.  Returning  Officer   as    Candidate.— l^\y^ 
respondent  received   a    commission    from    the 
clerk  of  the  crown  in  chanceryi  as  returning 
officer  for  the  county  of  Gaspe  at  the  com- 
ing  election,  which  commission    he  accepted 
and  acted  on,  signing  the  usual  proclamation. 
The  nomination  was  to  be  held  on  the  twelfth 
of  February.    On  the  31  st  January  the  respond- 
ent apminted  an  election  clerk,  and  on  the  same 
day  telegraphed  to  the  clerk  of  the  crown  in 
chancery  that  he  intended  presenting  hi mselfse 
a  candidate,  and  had  transferred  all  the  papers 
to  the  election  clerk.    He  then  wrote  a  letter 
to  the  elect ioi)  clerk  whom  he  had  appointed, 
informing  htm  of  his  having  become  a  candi- 
date, and  that  he,  the  election  clerk,  would  be 
obliged  to  act  as  returning  officer  in  his  place. 
He    also  wrote  a  letter  to  the  cierk  of  the 
crown  in  chancery,  ask  ins  for  an  answer  to  his 
telegram,  but  which  the  latter  did  not  receive. 
On  the  fourth  of  February  the  respondent  re- 
ceived from  the  clerk  of  the  crown  in  chanceij 
a  telegram,  referring  him   to  C.  S.  C.  cap  t», 
nee  33,  6S.   5,  and  to  C.   34  Vic,  cap.  1^- 


*  The  trial  of  every  e)eot5on  petition  flhsll  b«<*°J' 
meiice*!  within  six  mouths  from  the  time  wben  wchjpy' 
lion  has  be*»n  presented,  and  sball  be  proceeded  wija  '^* 
(fit  in  fliem  until  the  trial  is  over,  anla«B  on  appUan^'; 
supported  by  affidavit,  It  be  shewn  the  reqillw»/f'Ji 


•  By  the  section  cited  notice  of  the  lime  and  place  at 
which  an  election  petition  will  be  tried  shall  be  given  in    ou-pvivcw  ^/j  c...^.-..^,  *»  »^  b«^.,..  «.>-  --2--.-  #0.^ 
the  prescribed  inann  r.not  less  than  fourteen  days  before    of  justice  render  it  necessary  that  a  postpooeneDt  wj" 
that  on  which  the  trial  Lj  to  take  place. -Ed.  '  c*8e  should  take  place.    C.  38  Vic.  cap.  10,  see.  i-iJ'*^ 
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Btldj  that  a  return ioA  officer,  after  he  has 
•Qcepced  the  oitfioe  aim  acted  a*i  such,  may 
reoign,  bat'  hia  resixnation  most  be  lorinal  aud 
moHi  be  acoepted, otnertriee  he  ie  ineligible  as  a 
caoduiate.  te  BoutUiier  ▼.  Harper^  i  Q.  L.  R. 
A\  E.  C.  1874. 

XXXIir.  RsOOONIZAlkOB  IH  Ca8«8   UNOSa. 

.71.  On  the  hearing  of  ao  election  petition — 
Htldi  that  a  recognisance  which  doee  not  Biaie  in 
the  tioiijr  of  it  the  place  where  it  was  execuled  is 
iosiifficient.  Bristow  et  at  Se  Beaudry  et  alu  2 
li.  C.  J«  1,  fi.  H-j  S.  C  1858. 

72.  Nor  is  the  defect  ctred  l^  the  insertion 
in  the  magistrate's  crrulicate  of  the  words  *'  ai 
the  p^ace  above  mentioned*''  the  place  so  men- 
tioned being  the  indication  of  the  magistrate's 
residence  inhis  desoriptive  addition.    lb. 

7;5.  And  in  each  reco^niaance  also  the 
statute  requires  that  the  magistrate  sigumg  stale 
for  what  place  he  holds  office,  and  an  attestation 
signed  by  a  person  calhng  himself  **J,  P. " 
without  saying  for  what  place,  ia  insufficient.  lb. 

74.  The  ji^ge  appti^  to  for  the  taking  of 
e?idence  has  the  right  to  decide  upon  the 
«uffi<*.iebcy  of  the  recognizances.  Dawson  A 
McDougaU,  2  L.  C.  J.  34,  E.  R.,  S.  C.  1858  ;  C. 
37  Vic.  cap.  10,  sec.  48,  A  Q.  38  Vic.  cap.  8, sec. 
U. 

XTXIV,  Rsra^HiiairTa  8qppub»  at  Elm 

TlOIiS. 


Glared  disqualified  afler  an  election,  the  other 
caudidate,  unless  he  have  a  majority  of  votes,  in 
not  entitle i  10  the  neat,  and  a  new  election  mo^t 
be  had.    Bureau  A  Normaad  A  Ootiia  ei  at,  5  - 
R.  L.  40,  8.  C.  1873. 

XXXVII.  Rules  of  PaAoriOE. 

78.  The  rules  of  practice  concerning  cOti- 
testeil  elections,  having  been  signed  by  a  majority 
oi  liiejuiiges  of  the  election  court  fur  the  division, 
are  legal.  Ducal  v.  Caggrain  A  Miehaud,  » 
.i,  L.  m  A  19  L.  C.  J.  16,  B.  G.  1874;  G.  37 
Vic.  cap,  10,  sec.  44,  A  Q.  38  Vic.  cap.  8,  sec.  IS 
et  seq, 

XXXVIII.  Sbcuritt  Under. 

79.  On  an  application  to  take  evidence  in 
an  election  ca^e  under  the  Act  of  1857 — H^ld, 
that  security  to  the  amotmt  of  X200  curreooy 
was  sufficient,  although  the  petition  be  agaiai^t 
the  return  of  three  members.*  AUeyn'  et  ml^ 
k  Flamondon,  2  L.  G.  J.  39,  S.  G.  1858. 

80.  A  certificate  of  the  prothonotary,  to  the 
effect  that  the  necessary  amount  has  been  de- 
posited in  Dominion  bills,  is  sufficient.  Qfjftr 
A  Cottpal,  6  R.  L.  229,  S.  G.  1874 ;  0.  37  Vic. 
cap.  10,  sec.  8,  ss.  7,  A  Q.  38  Vic  cap.  8,see.27. 

XXX IX.  SmvicB  Under. 


81.  The  service  of  two  copies  of  theeldction 
petition  on  the  respondent,  one  at  his  domieile 
75.  Where  refreshments  were  supplied  to  a  and  one  at  the  prothonotary 's  office,  does  not 
gangof  meu  w)»o  were  fo  be  readf  m  case  of  found  a  preliminary  objection*  or  a  reawn  for 
emergency  during  a  pairliameatary  election— .delay  until  the  petitioner  declares  oo  wtiich  ser- 
Htld^  that  the  reireshments  thus  supplied  gave  \  vice  he  intends  to  proceed.     Goyer  A  Coupal^  6 


rise  to  no  lawful  caut-e  of  action  under  the  Act 
o(  I860.*  Johnson  et  vtr.  v.  Drummttndt  17 
L.  C.J.176,C,C.  187.3. 

XXXV.  Rbtdb.xino  Ofpioer. 

7€.  Where  the  returning  officer  resigned  his 


R.  L.  229.  8.  G.1874;  G.  37  Vic.  cap.  10.  sec.  9, 
A  Q.  38  Vic.  cap.  8,  sec.  36  et  seq. 

XL.  Status  of  Petitioner. 

82.  The  right  of  a  petitioner  to  petition  may 

be  put  in  issue  by  preliminary  objection,  but  toe 

charge   into  the  hand»  of  the  election   cleric  I  right  of  a  candidate  to  petition  is  not  liable  to 

some  time  before  the  day  of  examination — Held, '  be  defeated  by  proof  of  corrupt  nractices  by  him 


that,  although  the  resignation  was  infornial  and 
nnaooepted,  that  the  election  held  by  the  said 
clerk  '  was  not  null.  Le  BoutilUer  v.  Ilarper, 
1  Q.  L.  R.  4,  £.  G.  1874. 

XXXVI.  RiOBTS  OF  Gandidate. 

77.  Where  one  of   the    candidates  was  de 


*  But  by  tbe  present  elaetion  law  !t  is  proTided  that 
**  every  eandidate  wbo  oormptly  by  himseU.  or  by  or 
wtth  ai^  person,  or  by  any  otiHsr  ways  or  m««BS  ou  his 
behalf,  at  aiiy  time,  either  before  or  during  any  election, 
directly  or  indirectly  gives  or  proTidee,  or  caneee  to  be 
DTen  or  provided,  or  U  aooeasory  to  the  giving  or  provid- 
uig,  or  pays  wholly  or  in  part  any  expenees  incorrvd  for 
any  meat,  drink,  lefieehment  or  provisions  to  or  for  any 
peteon,  in  order  to  be  elected,  or  for  being  elected,  or  for 
the  porpoae  of  comq>t1y  inflaeuelng  such  person  or  auy 
oth^  paisoa  to  give,  or  refrain  from  giving,  his  vote  at 
sndleMecloii,  shaU-De  deemed  guilty  of  the  offence  tif 
treating,  and  iball  forfeit  the  sum  of  two  hundred  dollars 
to  any  peiaoii  who  shall  sn^  for  the  same  with  full  costs 
of  raft... , .  And  on  the  trial  of  an  election  petition  there 
shall  b0  atni<^  off  from  the  number  of  votes  given  for 
sadi  Ta*^*^***i  o&^votalbr  every  person  who  shall  have 
voted*  and  Is  proved  on  such  Ixial  to  have  corruptly  ac* 
espied  or  taken  any  such  meat,  drink,  refreshment,  or 
piitMrtaS  C  afvie.  cap.  ».*scc.  M,«  (i.  3S  Vic.  cap.  7, 


at  the  election.  Megantic,8tMawrwek  datfi^ 
19  L.  G.J.  1,E.  G.;  G.37Vic.c*p.  10,sec8.  7* 
10,  k  Q.  38  Vic.  cap.  8,  sees.  19  i  40. 

83.  r  he  question  whether  the  petitioner  is  or  is 
not  a  qual tried  elector  may  be  tried  by  prelim- 
inary objection.  Duval  et  al  k  Oasffram,  19 
L.  C.  J.  16,  B.  G.  1874. 

84.  The  status  of  a  petitioner  is  not  afDscted 
by  reason  of  corrupt  practices  proved  to  have 
been  oommitted  by  nim  at  a  previous  election,  m 
an  electoral  division  other  than  the  one  in  ooa- 
troversv  in  the  case.  White  et  aL  k  Macken" 
zie,  19  L.  G.  J.  113,  S.  G.;i875  ;  G.  38  Vic  cap. 
10,  sees.  5  &  6. 

XLI.  Sureties  Under. 

85.  On  the  trial  of  an  election  petition — ffeld, 
that,  on  an  application  bv  a  sitting  member  for 
the  taking  of  evidence,  he  must  produce  with 


•  Under  the  present  «»lectlon  sets,  both  federal  Sad 
locaL  the  amount  to  be  deposited  is  one  thousand  doNars 
C.  3-/  Vic.  cap.  10,  sec.  8,  ss.  6,  A  Q.  88  Vie.  cap.  6,  see Jll 
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kis  reoogiuzanceB  his  own  affidavit  as  to  the 
sufficiency  of  the  sureties,  and  the  absence  of 
such  is  fatal.    BrUtow  et  aL  &  Beaudry  et  aLf 
2L.  C.J.  1,E.  B.,  S.  C.  1668. 
86.  And   in  another  case — EM,    that   the 


application  ^to  take  evidence  would  be  rejected 
if  the  affidavits  of  the  sureties  were  insufficient. 
(TFarrell  A  De  Tilley  et  al.,  2  L.  C.  J.  26, 
S.  K.1858. 

87.  But  heldf  also,  that  such  application 
nay  be  afteritards  received  and  acted  upon  if 
the  defect  be  corrected,  and  the  application 
renewed  within  the  time  fixed  by  the  statute 
for  the  making  of  such  upplication.  lb*,  C.  37 
Tic*  cap.  10,  feec.  13. 

XLn.  Undue  Ikfluekce. 

88.  On  the  trial  of  an  election  petition, 
among  the  charges  in  which  were  those  of 
interference  and  undue  influence  by  the  clergy 
of  the  district — Held,  that  the  election  law  pro- 
hibits all  undue  influence  of  a  secular  nature 
{dans  Vordre  temporel);  but  the  context  of  this 
law,  and  the  acts  which  it  enumerates  and  de- 
fines, indicates  that  it  does  not  apply  to  any  actB 
•fa  spiritual  nature  (dan*  Vordre  spirituel),  and 
if  it  did  apply  to  acts  of  an  ecclesiastical  nature, 
Ihe  clerical  influence  exercised  in  this  case  should 
■ot  be  declared  undue,  because  the  facts  proved 
unount  only  to  the  expression  of  certain  opinions 
of  moral  theology,  which  should  be  free,  and 
which  by  thehr  nature  tr*  free  from  civil  juris- 
diction.* Bro9sard  et  aL  &  Langwin^  2  Q.  L.  R. 
323,  8.  C.  1876. 

XLIIL  Voided  Elections. 


89.  Charges  of  corrupt  practices  against  the 
ttspondent,  alleged  to  have  been  committed  bv 
kim  at  the  election,  the  avoidance  of  which 
aeceesitated  the  present  one,  may  be  proved,  on 
the  ground  that  the  two  elections  are  one  and 
Ihe  same  election.!  White  et  aL  k  Mackenzie^ 
19  L.  C.  J.  113,  8.  G.  1875,  and  Owen9  etal.  & 
Hushing,  20  L.  C.  J.  86, 8.  G.  R.  1876. 

XTjTY.  Voters'  Lists. 

901  I A  conformity  with  the  provisions  of  the 
Ci  S'.  C,  the  court  may,  upon  petition  of  the 

•  Every  perMo  who,  diz«ctlv  or  indirectly,  hj  himself, 
or  bj  any  other  person  on  his  behalf  •  •  inflicts  or 
threatens  the  infliction  by  himself,  or  by  or  throorii  any 
other  person,  of  any  injory,  damage,  narm  or  loss  of 
employment,  or  in  any  manner  practices  intimidation 
upon  or  sgalnst  any  persim,  in  order  to  induce  or  compel 
such  person  to  vote  or  reflraln  from  yoting ;  or  on  account 
of  such  person  liaying  voted  or  refrainea  from  voting  at 
any  election,  etc.,  shall  be  deemed  to  be  guilty  of  ^e 
ol^ce  of  "  undue  influence/'  and  shall  be  punishable 
accordingly  by  a  penalty  of  two  hundred  dollars,  or  im- 
prisonment of  six  months  in  default,  etc.  Q.  38  Vic.  cap. 
7,  sec  268.— Ha). 

t  Whereas  doubts  have  arisen  as  to  the  proper  con- 
struction of  sees.  78. 101  and  103  of  "  The  Dommum  Elec- 
tkmt  Jet,  1874."  and  as  to  the  effect  upon  elections,  held 
under  the  said  Act,  of  the  avoiding  of  pre viotas  elections, 
it  is  hereby  enacted  that  elections  held  under  the  saia 
Act,  as  well  eltetlons  already  held  as  elections  hereafter 
to  be  held,  shall  be  deemed  and  taken,  as  respects  both 
candidates  and  voters,  to  be  new  elections  in  law  and  in 
fact,  to  all  intents  and  purposes  whatsoever,  except  as  to 
tht personal  act$  qfthe  eandidaUi  andtke  actt  o/ageutt 
^eaiuUdate$  doM  with  the  knowltdge  cmd  content  of 
mchoandidiUet,   C.  88  Tie.  cap.  10,  sec.  0. -Ed. 


injured  party,  and  after  enqu^te  order  the 
secretary -treasurer  of  a  municipality  to  in- 
scribe tlie  name  of  the  party  complaining  on 
the  electoral  list,  and  that  with  costs  against 
the  corporation.  Deniger  et  ah  k  The  Corpw- 
ation  of  the  Parish  ofLaprairie,  8  L.  C.  J.  175, 
S.  C. ;  G.  37  Vic.  cap.  9,  sec.  44,  A  Q.  38  Vic. 
cap.  7,  sees.  24  k  28. 

91.  An  election  held  on  illegal  voters'  lists 
will  be  set  aside,  notwithstanding  that  the  peti- 
tioners themselves  fail  to  prove  that  they  were 
legally  entitled  to  petition.  Caverhill  et  aL  k 
Ryan,  18  L.  C.  J.  323,  S.  C.  R.  1874  j  C.  36  Vic. 
cap.  27,  sec.  28. 

92.  Evidence  in  support  of  a  preliminary 
objection  charging  senerally  that  the  peti- 
tioners who  claim  to  be  voters  were  not  quali- 
fied as  such,  on  account  of  the  nullity  of  the 
assessment  rolls,  from  which  the  voters'  lists 
were  made,  will  be  disregarded  by  the  court, 
when  it  is  proved  that  the  names  of  the  peti- 
tioners were  on  the  voters'  lists  fumisbed  to 
the  returning  officer,  and  that  the  voters' 
lists  were  to  all  appearances  legally  made  and 
duly  sworn  to.  White  et  al.  k  Mackenzie^  19 
L.  C.  J.  117,  S.  C.  1876 ;  G.  37  Vic.  caa  9, 
sec.  28. 

XLV.   VoCCHERd, 

93.  Where  a  petitioner  charges  that  proper 
vouchers  have  not  been  produced,  he  may  and 
ought  to  demand  the  production  of  the  pfurticn- 
lar  vouchers  he  deems  of  importance,  and 
although  the  non-pi^xitiction  of  such  vouchers 
may  justly  excite  remark  and  suspicion,  still 
the  mere  failure  to  produce  them,  if  not  spe- 
cially demanded,  will  not  of  itself  create  a 
primd  facie  case  against  a  candidate.  Oingras 
v.  Shehyn,  1  Q.  L.  B.  295,  E.  C.  1876. 


ELECTION  OF  DOMICILE— &» 
DOMICILE,  OPPOSITION,  PBO- 
•CEDURE,  &c. 


EMANCIPATION  OF  MINOBS— Se« 

MINOBITY. 


EMBEZZLEMEIfT— See   CEIMINAL 

LAW. 


EMPHYTEUSIS— See    LEASE^    Em- 
phyteutic. 


ENCROACHMENTS. 

I.  Plbadino  IK  Action  fob,  see  PLGAD- 
IKG. 


ENCUMBRANCES. 

L  Ov  BoiLpa  AND  Stbeits,  see  MUNIGI< 
PAL  GORPORATIONS. 
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ENDORSATION. 

I.  Or  Bills  ako  Kotbs,  see   BILLS    OF 
CUCCHANGB,  ^. 

II.  Or  Oppositon,  see  OPPOSITION. 


ENJOYMENT— See  POSSESSION. 


ENQUfiTE— See  PROCEDURE. 


ENTAIL— See  SUCCESSION,  Pbimo- 

GENITUBB. 


ENVOI  EN  POSSESSION— See  AB- 

SENTEE. 


EQUITIES. 

I.  Ov  Bills  or  Notes,  see  BILLS  OF  EX- 
CHANGE, &o..  Liability  or  Endorser. 


ERROR. 

T.  Iir.  AORBBM BNTS  Or  GOMPROMISB^  94. 

il.  In  CERTiriOATE  OP  Rboistration,  95,  96. 

in.  IX  COHTRAOT. 

M<w  be  proved  by  Witnesses^  97,  98. 

IV.  hi  CJoPT  or  Judgment,  99. 

V.  In  Dbolaratiok,  100. 
Of  Garnishee,  101,  102. 

VI.  Iv  Ikdiotmekt,  103. 

VII.  Ik  Jvdomxnt,  104-110. 
Vm.  Iv  Name,  111,  112. 

IX.  br  Proobs  Verbal,  113. 

X.  HovEY  Paid  BY,  lU. 
XL  Writs  or,  116-117. 

I.  Iv  AORBEMEVTS  Or  COMPROMISB. 

94.  Where  r  dispute  coDceniing  the  right  to 
«  certain  property  had  been  oompromised  hy  a 
ciotarial  agreement  by  which  the  defendant 
promised  to  pay  to  the  auteurs  of  the  plaintiff 
X30  a  year  J  and,  on  action  being  broughi  for  the 
amount,  pleaded  that  be  had  entered  into  said 
•agreement  through  mistake  and  by  the  false 
representations  and  Araud  of  the  auteurs  of  the 
plaintiff,  and  pleaded  also,  as  rising  out  of  these 
allegations,  want  of  consideration,  on  whicb  issue 
it  was  held,  among  other  things,  that  such  an 
«0eement  may  be  set  aside  for  what  the  old 
French  law  terms  erreur,  if  the  erreur  relied  on 
be  in  the  compromise,  and  of  such  a  character 
Chat  it  must  be  considered  the  determining 
motiTeof  either  of  the  parties  in  entering  ioto 
the  agreement.  Triage  ei  al,  &  LavalUe,  7  L. 
C.  J.  85,  A 13  L.  C.  R.  132,  P.  C.  1862. 

IL  Iv.  CBBTiriOATB  or  Beoistbatiok. 

d5.  On  proof  of  error  in  a  certificate  of  regis- 

trmtion,  produced  by  the  sheriff  with  his  return 

^f  a  writof  ezecatiOD  citf  («m«,the  court  will 


order  the  registrar  to  ameod  his  certificate  and 
to  make  a  supplementary  return.  Herbert  v. 
LaeosU  &  Jodoin,  8  L.  G.  J.  156,  S.  C.  1864 ; 
C.  8.  L.  C.  cap.  36,  sec.  19 ;  7.^8  k  739  C  C.  P. 

96.  And  in  another  case  where  a  certificate  of 
registration,  written  on  the  copy  of  a  bypotliecary 
obligation,  was  signed  \iy  *'  Antoioe  Deckw  alias 
DecTeau,"  but  inscribed  in  the  name  of  '^Antoine 
Dechfine,"  in  the  registrar's  hook—Held^  that 
the  certificate  was  not  valid  against  a  thiitl  party 
who  had  discharged  Antoine  Declos  alias  De- 
cleau,on  the  faith  of  a  certificate  cf  registration 
attesting  that  no  hypothec  existed  on  the  prop- 
erty of  the  latter,  and  in  conf«quence  the  hy- 
pothecary action  was  dismissed*  Beland  v.  //t- 
onne  et  al ,  13  L.  C.  J.  204,  S.  C  R.  1869. 

III.  In  Contract. 

97.  May  be  proved  by  Witnesses,— Where  the 
plaintiff  in  an  action  on  a  policy  of  fire  insurance, 
sought  to  examine  the  agent  and  clerk  of  the 
defendant,  to^how  that  the  en ors  complained  of 
by  the  defendant  were  the  fault  of  the  defendant 
himf>elfand  his  aeents,  to  which  evidence  ihe 
defendant  objected— Jff«W,  that  no  better  evi- 
dence of  the  causes  and  nature  of  the  errors 
contained  in  the  policy  could  be  found  tlian  the 
testimony  of  the  persons  by  whose  instrument- 
ality it  was  drawn  and  executed.  Somers  ▼. 
The  Athenceum  Insurance  Society,  3  L.  0.  J.  67 
&  9  L,  C.  R.  61,  S.  C.  1858;  993  &  1234  C.  C. 

98.  In  coaimeroial  cases  parole  evidence  may 
be  adduced  to  establish  an  alle^  error  in  a 
written  contract  The  jEtna  Life  Insurance 
Co.  A  BrodU,  20  L.  C.  J.  286,  Q.  B.  1876. 

IV.  In  Copy  or  Judombnt. 

99.  In  a  copy  of  judgment  served  upon  de- 
fendant, the  word  **  month  "  was  made  to  read 
<<  ninth."  Heldf  on  motion,  that  leave  would  be 
mnted  to  inscribe  en  /oux  against  the  return  of 
tne  plaintiff  serving  the  copy.  Seymour  v.  Hor- 
ner et  al.,  12  L.  C.  R.  90,  S.  C.  1862. 

V.  In  Declaration. 

100.  In  an  action  to  recover  the  value  of  three 
hundred  bushels  of  grain,  the  plaintiff  in  the 
conclusion  or  prayer  of  his  declaration  only 
asked  for  three  bushels— ^e/<2,  that  judgment  for 
more  than  three  bushels  might  be  rendered,  as 
it  was  manifest  from  the  preceding  portions  of 
the  declaration  that  the  plaintiff  really  claimed 
three  hundred  buohels.  Lanu>urewe  St  Mollmri 
19  L.  g.  J.  110,  S.  C.  R.  1874;  17  C.  C.  P. 

101 .  Of  CamwAec,— Where  a  garnishee,  after 
judgment  against  him  on  his  declaration,  discov- 
ers there  is  error  in  it, he  may  be  relieved  from 
the  judgment,  and  may  be  permitted  to  make  a 
new  declaration  on  payment  of  the  costs  oc- 
casioned by  the  first  one.  Atkinson  v.  Walker 
k  Sincennes,  14  L.  C.  J.  60,  S.  C.  1869. 

102.  And  in  another  case  in  which  the  gar- 
nishees alleged  error  in  their  declaration,  and 
made  application  to  be  allowed  to  make  anew 
one,  setting  up  that  at  the  time  of  the  seizure 
they  owed  defendant  nothing,  although  they 
had  declared  to  owe  him  $1264.30— -ffeW,  that 
they  might  make  a  new  declaration  on  payment 
of  costs,  and  that  the  new  declaration  might  be 
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9»  ibe  first  ooe.    Bich^d  et  mL  t. 
:itk4  A  lA  SodiU  Qmadiamt  Fran^aUt  de 
itioHy  20  L.  C.  J.  290,  S.  C.  187«. 

YI.  In  IvDicTiiBirr. 

103.  In  an  indictment  for  obetructing  an  offi* 
oer  of  eiteite  nnder  27  &  28  Vic  cap.  Z^EeUiy 
thai  ih«  'oiAiMiOD  in  the  indiclnieDt  of  the  aver- 
ment-thai at  the  time  of  the  obstruction  the 
olHoer  was  acting  io  the  discharge  of  hie  duty, 
luuier  the  anthoritjr  of  the  above-mentioned  eta- 
tttte^-  wae  not  a  defect  of  eubetance,  but  a  formal 
error  which  wae  cured  by  the  verdict.  Spelman 
h  Eegina,  13  L.  C  J.  154,  Q.  £.  1868. 

Y'll.  In  Judgments. 

104.  In  a  judgment  against  itureties  the 
words  "  jointly  and  M^verally  "  were  omitted, 
e^debtly  by  tnor-^Held,  that  the  judgment 
must  be  reformed.  Demtrs  Sc  Parani,  5  L.  C.  K. 
30,  ^.  B.  1864. 

106.  *An  error  in  the  amount  of  a  judgment 
rendered  in  the  court  below  may  be  corrected 
iA  appeal,  while  confirming  the  judgment 
in  other jiarticulars.  Lecey  k  Spimza, 6  L.  C.  J. 
18d,  Q:  B.  1858. 

>  106;  A  variance  between  the  final  judgment 
on  amlefOr  etmtraintt  par  carps,  and. the  terms 
of  th«  rule  itself,  is  not  a  ground  for  setting  aside 
the  jadbment  Brooks  k  Whitney,  4  1a  C.  J. 
2r0,  ft  U)  L.  C.  R.  244,  Q.  B.  1860. 

107.  Where  a  manifest  error  exists  in  the 
judttment  of  the  court  below,  and  the  party  who 
mi^t  claim  the  benefit  of  such  error  desists 
therefrom  and  serves  notice  of  his  desistemeni 
on  the  opposite  party,  before  service  of  a  writ  of 
appeal,  such  error  will  be  held  to  be  effectually 
ciiT«d,.'and  an  appeal  inrttuted  for  the  mere 
purpose  of  curing  such  error  will  be  dismissed 
wiih.eosts.  Brown  et  al.  k  Wood,  8  L.  C.  J.  53, 
Q.fiL  1863. 

lOlB.  An  error  in  the  date  upon  which  a  judg- 
ment is  rendered  is  not  a  ground  of  nullity  in  the 
judgment.  Naud  &  Smith,  10  L.  G.  J.  217, 
Q.  B. 1866. 

109.  And  such  error  may  be  remedied  by  the 
court' of  appeal  in  and  by  its  own  judgment..  lb. 

110.  In  »  judgment  ordering  a  parto^^  of  an 
immoveable,  an  error  as  to  the  contenui  of  tlie 
immoveable  is  not  a^und  of  nullity,  and  such 
error  ihsy  be  rectified  in  appeal  by  a  judgment 
of  that' court,  without  costs  against  the  aopel- 
Unt  Feloqttin  et  al.  k  Bruntt  et  al.,  3  tt.  L. 
386,0.  B.  1871. 

VUI.  Ih  Name. 

111.  The  plain tifTs  brought  hypothecary 
action,  and  the  defendantH  filed  a  confirmation 
of  title  which  they  had  obtained  of  the  property 
which  the  plaintiffs  claimed  to  be  subject  to  their 
hypothec,  but  in  which  the  name  of  one  of 
tfiem  was  stated  to  kie  ••  Brackmon  "  instead  of 
"  Blackmon  "— 1/eW,  not  to  he  material  and 
the  action  was  disini«»e«l.  Rtdpath  et  al.  v. 
Blackmon  etah^L.  C  R.  408,  S.  C  1852. 

112.  The  proprietor  of  an  immoveable  gave 
to  the  plaintiff  a  mortgage  upon  it  oy  the  name 
of"  Jean  Olivier  Danis,"  and  afterwards  sold 
it  to  the  dtffendaiit  by   the  name  of  *'  Joseph 


Olivier  Danis,**  and  plain tifif  broittht  action  in 
declaration  of  his  hypothec — jffiei^that  the  de- 
fendant, having  actea  entirely  in  good  faith  and 
in  Ignorance  of  the  frand,  cdiild  not  be  made  to 
Butter  thereby,  and  the  action  was  dismissed. 
Letfieur  k  Donegani,  7  L.  C.  J.  102,  Q.  B.  184S. 

IX.  Im  Paociks  VsKBAU 

113.  Where  the  defendant  filed  an  oppodtion 
to  the  seizure  of  his  property  on  the  ground  of 
an  error  at  the  foot  of  the  proc^  verbal — Htldr 
that  the  opposition  would  lie,  but  the  error  did 
not  necessarily  involve  the  nullity  of  the  sei- 
Eure.  Manseau  v.  Bernard  d:  Bernard^  2  R.  L. 
242,  S.  C.  1870. 

X.  Money  Paid  by." 

114.  A  party  who  by  erreur  de  droit  haa  paiflC 
money  to  a  corporation  under  a  by-law  which 
was  illegal,  ana  which  has  since  been  set  aside^ 
can  recover  from  the  corporation  what  he  has- 
so  paid.  Leprohon  k  The  Mayor,  etc-,  of  Mont- 
real,  2  L.  C.  R.  80,  Q.  B.,  1047  et  seq  C.  C. 

XI.  Writs  of. 

115.  A  writ  of  error  does  not  lie  from  a  judg- 
ment on  a  rule  for  contempt,  issued  out  of  the 
Court  of  Queen's  Bench  on  the  Crown  side.  Bam- 
soM  k  Reaina,  11  L.  C.  J.  158»  Q.  B.  1867. 

1 16.  Where  a  writ  of  error  has  bee»  signed  by 
the  Crown  prosecutor  in  the  name  of  the  attor- 
ney ^neraf,  instead  of  the  attorney  general  htnir 
self.  It  must  be  set  aside.  Dnnlip  k  Beginot 
11  U  C.  J.  271,  A3  C.  L.  J.  57,  Q.  B.  1867. 

117.  A  writ  of  error  cannot  be  nmnted  with- 
out the  fiat  of  the  attorney  genera).  Notmany. 
13  L.  C.  J.  255,  Q.  B.  1869 ;  1114  C.  C.  P. 
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1 1  x.  After  Change  of  A-oe«*iw«.— The  p^n- 
lil!  '•■  lared  upon  A  donfttion  of  •  oertaSn  <IMe 
Brj  I  III  ihc  enqutie  proved  another  aonktiolf  of » 
.liilerent  date.  Before  the  tiwe  w»«  be*rf  fte 
moved  loftinend  hindeclar«tioiiby  hiser^ltf.*^ 
true  date  ofdonacioTi.  Tlie  <lefenfl»6t<!OW«ipted 
to  this  amsnilment,  an<1  the  plBinnfT  fhett  Rl 
down  the  CBDM  fOr  final  hett-tng,' witftCMl  VV 
other  ulterior  ppo<»ed,lng,  und:  Wieo  ft^,*^ 
o»me  00  pretemled  that  the  ktr  vooH  'fKimX. 
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him  to  use  an  enquiie  taken  in  a  prior  enit  upon 
the  eaine  canee  of  action,  and  that  this  was  a 
similar  case.  Sedper  curiam. — When  a  cause 
has  been  out  of  court  by  tkpiremffiion  cTinsiancet 
if  an  enquHe  has  been  taken  it  is  allowed  to 
subsist,  and  may  be  used  in  a  second  suit  founded 
upon  the  same  ground  of  action,  and  this  appears 
to  be  reasonable,  but  we  are  not  aware  of  any 
authorities  that  would  justify  tbe  reception  of 
an  enquite  in  a  subsequent  cause  under  other 
circumstances.  Leclere  v.  Boy,  3  Rev.  de  Leg. 
352,  K.  B.  1818. 

n.  Admissions. 

119.  No  admission  of  facts  can  be  inferred 
from  the  contents  of  an  exception  to  the  service, 
as  evidence  of  such  admissions  must  be  express. 
Brochu  V.  Bourgo,  2  Rev.  de  L^g.  280,  K.  B. 
1811. 

120.  Admissions  contained  in  a  plea  cannot  be 
divided,  but  must  be  taken  entire*  Holland  A 
TTtT^on  <<  aZ.,  1  L,  C.  R.  60,Q.  B.  1861 ;  1243  U.  C. 

121.  In  an  action  for  the  amount  of  an  insur- 
ance policy,  tor  the  premium  of  which  a  promis- 
sory note  had  been  given,  which  was  dishonored 
at  maturitv,  but  for  which  no  policy  or  interim 
receipt  had  been  issued  by  the  company — Held, 
confirming  the  judgment  of  the  court  below,  that 
the  admission  of  the  manager  of  the  company 
was  admissible  to  prove  the  existence  of  the 
contract.  MutiMl  insurance  Company  A  Mc- 
Gilliwayy  2  L.  G.  J.  221,  Q.  B.  1857 ;  1233, 1244 
&  2470  C.  0. 

122.  In  an  action  to  recover  a  sum  of  money 
alleged  to  have  been  charged  twice  in  an 
account  rendered  some  years  previous  by  de- 
fendants while  co-partners,  and  the  issue  was 
confined  to  the  question  whether  the  amount 
was  charged  twice  or  not,  and  it  was  admitted 
b^  one  of  the  defendants  in  answer  to  interro- 
gatories surfaiU  et  articles  that  such  was  the 
ease — Heldy  that  the  admission  thus  made,  after 
the  dissolution  of  tbe  partnership,  was  binding 
on  all  tbe  members  of  the  nrm.  Fisher  & 
Russell  ei  al,  2  L.  G.  J.  191,  &  G.  1858. 

123.  Where  the  defendant  in  an  action  of  dam- 
ages before  a  jury  for  false  imprisonment  ad- 
mitted in  his  plea  as  follows  :  '*  true  it  is  that 
the  defendant  caused  the  said  plaintiff  to  be 
arrested  as  in  the  said  declaration  mentioned,  but 
net  with  the  aggravating  circumstance  therein 
allegedi"  and  the  judge  charged  the  iury  to  acquit 
on  the  following amongotber grounds:  *<  because 
the  admission  in  the  plea  that  the  plaintiff  had 
been  arrested  by  the  defendant,  but  not  in  the 
manner  set  out  in  tbe  declaration,  which  was 
especially  denied,  was  not  prqofthat  tbe  affidavit 
se^out  in  thedeclaration  was  made  by  defendant 
•r  that  the  arrert  took  place  on  that  affidavit " 
— Heldy  on  motion  for  a  new  trial,  that  the  ad- 
miaeion  in  the  plea  was  an  admission  of  the 
fsnei  so  complete  and  decided  that  tbe  plaintiff 
was  not  absolutely  bound  to  make  any  further 
proof  of  the  fact  so  admitted,  and  the  motion  for 
a  new  trial  must  therefore  be  granted.  Monty 
A  Buiier,  6  L.  C.  J.  61,  S.  G.  1860. 

124.  On  a  trial  for  bigamy— ITeZcf,  that  the 
MJtnisaions  of  the  prisoner  of  tlie  first  marriage, 
UDsnpporied  by  other  testimony,  were  insuffi- 
cient to  support  the  conviction.  Regina  v. 
C^^iHff,  10  t.  C.  B.  404^  q.  B.  1860. 


126.  In  action  for  money  lent — Hddj  tbafc 
admission  by  the  defendant  in  answer  to 
interrogatories  sur  faits  et  articles  that  he- 
received  the  amount  for  a  debt  due  him,  without 
however,  having  specially  pleaded  such  debt,, 
was  a  sufficient  commencement  de  preuve  par 
^.crit  to  justify  the  adduction  of  parole  evidence. 
Ford  V.  BuiUr,  6  L.  G.  J.  132, 6.  G.  1861  ;  251 
C.  C.  P. 

126.  In  an  action  to  rescind  a  promise  of  sale 
of  an  immoveable,  which  was  admitted  by  the 
defendant,  but  under  different  conditions  from 
those  alleged  by  the  plaintiff— i7(s/<2,  reversing 
the  judgment  of  the  court  below,  that  the  latterr 
though  adducing  no  evidence,  was  entitled  to 
judgment  in  conformity  with  such  admissions. 
Lacroix  v.  Lambert,  12  L.  G.  R.  229,  Q,  B. 
1862. 

127.  In  an  action  for  rent  under  a  verbal 
]eB8e—Held,  that  the  defendant  having  admitted 
in  one  of  his  pleas  the  existence  of  a  verbal  lease,, 
such  admission-  must  be  taken  aicainst  him,, 
although  the  defendant  also  pleaded  the  general 
issue.  Viger  Su  Beliveau,  7  L»G.  J.  199,  Q.  B. 
1863  ;  1233,.sec.  3,  &  1608  C.  G. 

128.  And  also  that,  having  admitted  that  he 
had  agreed  to  pay  £180  rent  and  assessment^,, 
the  court  in  maintaining  the  demand  of  the 
lessor  for  £250  rent,  would  not  also  allow  him> 
for  the  assessments,  which  were  admitted  in  the- 
plea,  that  is  to  say  would  not  divide  the  ad- 
missions in  the  plea.    lb.,  1243  G.  G. 

129.  In  an  action  on  a  lost  note — Held,  that 
a  variance  between  the  declaration  and  the- 
proof  was  covered  by  au  acknowledgment  of 
the  maker,  subsequent  to  his  knowle^^  of  the- 
loss  of  the  note.  Carden  A  Ruiter,  9  L.  G.  J^ 
217  &  16  L.  G.  R.  23V  Q-  B.  1864. 

130.  In  an  action  acuinst  tbe  defendant  for 
the  value  of  carpets  ordered  by  the  defendant  to* 
be  made  according  to  directions  then  given,  and 
which,  were  made  accordingly,  but  of  which  the 
defendant  refused  tO'take  delivery  or  to  pay  for^ 
and  on  action  brought  relied  entirely  upon  the 
Statute  of  Frauds  fbr  want  of  evidence  of  any 
contract — Held,  reversing  the  judgment  of  tbe 
Superior  Gourt,  that  the  adroiask>n8  of  the  de- 
fendant, either  in  his  pleading  or  as  a  witness,  or 
in  answer  to  interrogatories  sum  faits  et  arOeles,. 
to  be  equivalent  to  Uie  note  or  memorandum  ia 
writing  reouired  by  the  Statute  of  Frauds,  bnt 
that  the  judgment  dismissing  the  action  most 
be    mainuined    on  other  grounds.  BayUs  v. 
Ryland,  15  L.  G.  R.  d4,  5.   G.  R.  18J4 ;  251 
0.  G.  P. 

131.  A  judgment  rendered  on  the  confessKM 
of  one  partner,  in  the  name  of  the  nyrtoershipr 
after  the  dissolution  of  the  partnerships  may  be 
set  asid^  by  the  other  jMrtner  or  partnen,. 
especially  if  there  be  reason  to  saspect  oollusiea 
on  the  part  of  the  person  who  maxes  the  ooa- 
fession.  Moore  v.  &LeaTy  et  al,  9  L.  G.  J.  164^ 
8.  C.  1866. 

132.  Answers  made  by  a  defendant  in  acaseia 
his  cross-examination  on  an  affidavit  made  ii* 
support  of  a  motion  to  be  allowed  to  plead  dr 
novo,  cannot  be  produced  as  evidence  asaioH 
him  on  its  merits.  Lepage  et  dl,  ▼.  Ckartur,  11 
L.  C.  J.  2.S,  8.  G.  1866. 

133.  When  a  marriage  is  contracted  in  apls^ 
where  there  are  no  priests,  no  ma^iatiirtcs,  n^ 
civil  or  religious  authority  and  no 
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miBsioDS  of  tbe  parties  combined  witb 
ktion  BnH  genfisl  r^nte  will  be  the 
dence.  CoimoUu  v.  Woolrich  it  Johmon 
1  L.  C.J.  197  4  3  C.  L.  J.  14,  S.  C. 
1   C.  C. 

The  defeadftnt  was  convicted  Of  Helling 
vithout  ft  license.  There  was  a  plea  of 
is  aopiil,  and  Ihen  there  nas  the  general 
Sulvieiiuentlj  th? defendant  irithdrev  the 
aulrefoU  acquit,  and,  there  being  some 
tv  about  the  ideDttty  of  the  man,  the 
t5  dismissed  in  the  court  belov.  The  re- 
napector,  however,  brought  it  before  the 
)r  Court,  con  teodinf;  that  the  plea  of  awfr«- 
fuit  was  an  adniiuion  of  identity — Held. 
ining  ihin  view,  that  the  identity  was 
ihed.  Durnford  v.  Cypiot,  S  C.  h.  i.  20, 

The  etfttement  in  the  declaration  in  the 
1  demand  of  the  value  of  coal  de- 
,  it  was  held,  could  not  avail  the  drfend- 
iopport  of  an  incidental  demand  forthe 
)f  the  coal.  Beaudry 
C  R.  18T1. 
An  limi'sion  in  writing  by  the  party 
j,  made  at  the  instance  of  the  judge  fur  tbe 
e  of  settling  the  dispute  between  them, 
lATe  been  held  to  have  been  made  without 
ce,  and  caanot  avail  as  evidence  in  sup- 
arule  for  contempt,  in  case  the  judge 
to  accept  it  as  a  sufficient  apology.  Ram- 
0-  !5  L.  C.  J.  17,  P.  C.  1H71. 
And  the  admiaaion  of  a  proprietor  of  a 
tj  charged  with  an  aliraenlary  allowance, 
tainted  with  collusion,  is  proof  aeainst 
F  the  alimentary  character  oftheclaimB, 
'  payment  of  which  the  prohibition  to 
lecate  or  alienate  containi 
d.  WiUon  V.  FiUlon  e$  gual.  &  Doutre 
16  L.  C.J.  197,8.  C.  B  1872. 
AdmiaaiODS  oontained  in   a  factum 

Oardtn  v.  LemUiix, 
LI872;  1244  C.C. 

Statementfl  voluntarily  made  under  oath 
the  fire  marshal,  concerning  the  cause  of 
B.  were  held   to  have   been  properly  ad- 

as  evidence  againet  the  accused  on  his 
:ven  though  not  caationed  as  to  the  con- 
ice*  of  any  atatement  he  might  make 
E  to  criminate  him.  Segina  v.  Coelt,  18 
r.  103,  S.  C.  R.  1873 ;  32  &  33  Tic. 

a  plea  of  a  portion  of 

rnied  by  an  actual 
-*  -ntiile  the  de- 
e  th< 


wilfnot 


idcment  far  more  than 
ind  nuder  any  Rin 

pies  that  the  defendant 
Its  afl  in  an  uncontested 

Latham  v.  Martin, 
T*  i  97  C.  C.  P. 


Ot  grant  an  order  to 
I  behalf  i)f  the  plaiatiB 
•■  action  has  been  die' 
ing  In  appeal.     Oartau 
1,8.  a  1876. 


IT.  Akbwirb  bub  Flits  cr  AafioLBS. 

142.  The  answers  of  a  party  summoned  on  a 
rule  for  faiU  it  arHeltt  can  only  make  proof 
against  himielf.  Oregon/  ft  Kenhaw  St  JW- 
Ur,  3  Rev.  de  Uir.  98,  E.  B.  1818. 

143.  Held,  that  the  sale  of  greenbacks,  to  be 
delivered  in  future,  can  be  proved  by  admissions 
on  fails  et  articla,  and  without  any  proof  ia 
wnling.  NickoU  v.  Hio*,  2  &■  C.  47^5,^.  U.  R. 
1872;  251  C.  C.  P. 

T.  AoTHBimo. 

144.  The  Quebec  Gazette  makes  abthentie 
evidence  of  tlie  publication  of  the  proceedings 
in  the  courts  of  the  Province,  such  aa  orders  ta 
call  in  creditors,  salca  by  sheriff^  elc.  HuppS  v. 
Bionne,  2  Rev.  de  Leg.  333,  K.  B.  1818;  1207 
C.C. 

146.  A  copy  of  a  notarial  instrument  is  evid- 

ice  in  Canada,  under  the  law  of   England,  in 

cases  in  which   the  rule  of  that   law  obtoina  la 


146,  A  copy  of  a  paper,  signed  before  one  no- 
try  only,  cannot  be  received  m  evidence  as  an 


TI.  Bgfobe  Becokdh. 

147.  On  an  application  toquosb  a  jndgment 
rendered  by  the  recorder  of  the  city  of  Montreal 
on  the  ground  of  want  of  jurisdiction — Seld, 
that  the  recorder  woe  exempt  by  statute 
from  making  a  record  of  the  evidence  adduced 
before  htm,  aud  consequently  that  the  Superior 
Court  has  no  means  of  testing  the  question  of 
jurisdiction,  a  solution  of  whicn  depends  on  tha 
precise  character  of  such  evidence.f  Oould  a^ 
&  Bowret,  1  L.  C.  J.  162,  S.  C.  18ST. 

TIT.  Bdbdin  or  Paoor. 

148.  Where  in  an  action  against  a  carrier  for 
damage  to  tbe  goods  intrusted  to  his  care  be 
contends  that  there  has  been  fraud  or  conceal- 
ment, the  burden  of  proof  is  on  him.  Sort  3c 
Jona  et  al.,  1  8.  R  MS,  K.  B.  18,14. 

149.  In  an  action  by  an  assignee  to  »et  aside 
the  transfer  by  the  ineolvent— flisW,  that  tke 
burden  of  proof  was  on  the  insolvent  to  show 
his  good  faith,  and  that  the  transaction  com- 
Dlained  of  was  in  the  usual  course  of  dealing.  1 
Rev,  de  Leg.  40,  Q.  B.  1815. 

160.  In  an  hypothecary  action  in  which  the 
holder  and  deleodant  pleaded  the  prescriptiM 
of  two  year*  enfre  praenta^Hdd,  that  the 
burden  of  proof  vras  on  him  to  establish  snob 
plea.  Unaet  aL  1.  Baser,  1  L.  C.R.  139,  %.C 
1851. 

ISl.  A  general  answer  to  a  plea  ia  snffloJent  ta 
put  the  defendant  upon  proof  of  the  aJlegationa 

•  OtMolete.  Bftke  Civtl  Oodett  la  provMsd  that  a 
BoUrlal  tastrameDt  rwalTadbalOTaoiw  oMai?  tsaottea 
..     .. . .. ...... — .-    IWSO.O.— Rn. 


tBy  the  oot  «onttltn(Jii|  the  ohartar  or  Um  rttr  « 
HoDtrMi  It  1*  rrovtdsd  (hMtbaiKparitlnis  oftba  paitr 
or  Of  the  wlUswM,  liotli  In  olrtl  oam  and  In  caaMSf 
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of  fiucli  pipa.  St  John  r.  Delule,  2  L.  C.  R.  150, 
S.  C.1861. 

1A2.  Action  was  brought  bj  plaintiff  to  net 
aaide  the  marriage  of  her  brother  with  the  de- 
fendant, on  the  groand  that  at  the  time  of  the 
solemnization  of  the  marriage  he  was  puflfering 
from  delirium  tremens,  and  had  not  the  reason  or 
mental  capacity  which  would  render  him  com- 
petent to  enter  into  such  a  contract — Held,  con- 
firming the  decision  of  the  court  below,  that  the 
burden  of  proof  was  on  the  plaintiff  to  nhow  that 
such  was  the  caf»e,  Scott  &  Paquet  et  al.,  4 
L.  C.  J.  l&l,  Q.  B.,  A  3  G.  L.  J.  136,  A  II 
L.  C.  J.  289,  A  17  L.  C*  R.  283,  P.  C.  1867. 

153.  In  an  appeal  from  a  judgment  petting 
aside  the  verdict  of  a  jury  in  an  action  of  dam- 
^68  for  verbal  slander — Beld,  that  Uie  onus  pro- 
-bandi  was  on  the  plaintiff  who  pleads,  in  an 
•Answer  to  a  plea  of  prescription  of  one  year,  that 
rthe  slanderous  expressions  did  not  come  to  her 
^knowledge  until  within  a  year  and  a  day  from 
the  commencement  of  the  action.     Fergtison  v. 

•  Oamm/r,  1  L.  C.  J.  131.  Q.  B.  1867. 

164.  Where  the  guaraum  of  goods  seized,  in 

•  answer  to  a  rule  for  eontrainte  pear  corps  fbr 
lailure  to  produce  the  iroods,  pleads  Uiat  they 

'  were  only  of  such  au  amount  or  value,  the  bur- 
den of  proof  is  upon  him  to  show  it  Leverson 
-^t  al  k  Boston^  2  L.  G.  J.  297,  Q.  B.  1858;  & 
Art.  159  infrcu 

155.  Where  goods  had  been  deposited  with  a 
regular  warehouseman,  and  some  of  them  were 

!  found  to  be  niissins  when  demanded,  and  to  an 
Jtction  broughtyhe  pleaded  that  the  missine  goods 

tmuRt  have  been  stolen,  as  his  store  haid  bi>en 
broken  into  during  the  time  that  the  goods  were 
in  his  possession — Hetd,  confirming  the  judg- 

vment  of  the  court  below,  that,  in  order  to  free 
Limself  fk'om  liability,  he  was  bound  to  establish 
the  roiibery.  Fraser  et  al.  k  Rochey  7  L.  C.  R. 

::742,  8.  C.  A  8  L.  G.  R.  288,  Q.  B.  1868. 

156.  And  where  the  plaintiff  claimed  the  sum 
•^of  £1500  from  the  defendant^  in  lier  quality  of 
•  executrix  of  the  testator,  by  virtue  of  a  letter  pur- 

TOrting  to  have  been  written  by  the  testator  some 
fourteen  years  previouRly,  in  which  he  promised 
to  pay  plaintinthe  said  e«um  of  X1500|  on  condi- 
tion, amone  other  thing8,  that  she  should  marry 
h\t  adopted  son,  of  whom  he  appeared  to  be  very 
-fond — Heldf  reversing    the  judgment    of  the 
Queen's  Bench,  that  it  was  incumbent  npon  the 
^plaintiff  to  prove  all  the  facts  alleged  hy  her, 
namely,  the  signing  of  the  letter,  the  delivery  of 
the  same  to  her,  either  by  the  party  signing  or 
with  his  consent,  and   the  accomplishment  of 
the  Condition  precedent,  namely  the  niarrisfre, 
whfch  fact  she  had  not  efttahlished.  McCarthy 
.  k  Heart,  8  L.  C.  R.  369,  P.  C.  1868. 

157.  In  an  action  of  capiat* — Held,  that  the 
Affidavit  made  prima  facie  proof  of  the  pr - 
tensionft  of  tbe  plaintiff,  and  the  burden  of  proof 

^  was  on  the  defendant  to  show  that  they  were  un- 
true. Doutre  v.  McGinnis,  5  L.  C.  J.  168,  S.  C. 
1861 ;  819  C.  G.  P. 
168.  Action  was  brought  against  a  contractor 

i-for  damages  sustained  by  the  fall  of  a  beam  from 
iSk  building,  for  the  oonptroction  of  which  he,  the 

defendant,  had  tlie contract — Held^  that  the  biir- 

Mienof  proof  was  upon  the  defendant  to  show  that 

-4he  accident  waH  not  the  ref^uli  of  neiEligenc*. 

^Holmes  v.  McNevin,  5  L.  G.  J.  271,  S.  G.  1861  ; 

a854G.G. 


159.  Where  a  guardian  was  allowed,  under  a 
rule  tor  eontraintepor  carps,  to  pay  the  value  of 
the  things  which  he  had  failed  to  produce  rather 
than  the  amount  of  the  detit— i/«/d,  that  the 
burden  of  proving^ such  value  rested  with  biiii. 
Biagins  et  al  v.Bohittard,  12  L.  G.B.  3,  Q.  B. 
1861 ;  k  art.  154  supra- 

160  Where  an  opposantclaime^l  byoppoeitioB 
out  of  the  proceeds  of  a  tarm  sold  by  the  sheriff 
the  amount  of  a  legacy  left  him  by  the  testator, 
who  had  owned  the  property,  and  the  oppositioo 
was  contested  on  the  ground  that  the  oppoaant 
had  never  lived  in  this  country,  and  that  she 
was  dead  before  tlie  death  of  the  testator — ISTeU, 
reversing  the  judgment  of  the  court  below  (10 
,  L.  G.  R.  79),  that  it  was  the  duty  of  the  cpp9- 
sant  to  establish  her  existence.  Bonacima  k 
Mcintosh,  11  L.  G.  R  327,  Q.  B.  1861. 

161.  And  where  the  defendant  in  an  aotiofi  lor 
fVeight  claimed  by  incidental  demand  forlosaaod 
damage  of  the  cargo  during  the  voyage— Bfeltf, 
confirming  the  judgment  of  the  court  below,  Chat 
the  burden  of  proof  was  upon  the  carrier  to  shosr 
that  the  loss  or  damage  had  been  occasioned  by 
the  perils  of  navigation*  in  order  to  claim  exemp- 

'tion  from  liabilitv  therefor.  Oaherty  v.  Torrance 
et  al^  4  L.  G.  J.*371, 8.  G.  1860,  &  6  L.  C.  /.  313 
k  13  L.  G.  R.  401,  Q.  B.  1862 ;  1675  G.€. 

162.  Where  the  defendant  under  a  writ  of 
capias  petitioned  to  set  it  a^ide  on  the  ground 
that  the  allegations  of  the  affidavit  on  which  it 
issued  were  false — Held,  that  the  barden  of 
proof  was  on  the  defendant  to  prove  them  so. 
Sgert  et  al.  v.  Laidlaw,  7  L.  C.  J.  227,  S.  C. 
1862;819G.  G.  P. 

163.  On  a  petition  for  quo  warranto  to  set 
af>ide  the  election  of  a  municipal  couocinor — 
Held,  that  the  burden  of  proof  vr%»  on  the  de- 
fendant to  show  that  the  election  had  tieen  held  ac- 
cording to  law.  Belioeau  v.  Juneau,  7  L.  G.  J.  (l3, 
S.  r.,  k  Talbot  V.  Pacaud,  7  L.  C.J.  67,  S.  C.  Wd3. 

164.  In  an  action  of  damages  for  the  issuing  of 
a  search  warrant  without  probable  cause — B^U. 
that  the  allegation  of  the  absence  of  any  pro- 
bable cause  would  entitle  the  plaintiff  co  a  judg- 
ment, unless  the  defendant  pioved  that  probatiie 
cause  exi<<ted.  Munandee  v.  A  Hard,  14  L.  G.  K. 
154.  C.G.I 863. 

165.  Where  a  quantity  of  jewellery  containing 
indecent  pictures  was  seized  on  information  by 
the  custom  authorities,  etc,  and  the  owner  re- 
claiming it,  a  question  arose  concerning  proof 
of  importation — Held,  that  such  importation 
would  be  presumed,  unless  tlve  contrarv  were 
proves].  Regina  v.  Saunders,  14  L.  G.  k.  367, 
J*.  C.  1864. 

166.  Where  the  attorney -general  claimed  tbe 
forfeiture  of  good^  alleged  io  have  pa*«sed  throngh 
the  custom  house  without  entry  or  permit,  mod 
without  paying  dues,  and  the  claimant  or  owixer 
of  the  goods  denied  the  allegation— J9^Zd,  tfast 
the  burden  of  pnx^f  wan  on  him.  Darion  v, 
Rothstein,  8  L.  G.  J.  130,  8.  G.  A  1  L.  G.  L.  ?. 
85,  Q.  B.  1864,  k  Q.  31  Vic.  cap.  6,  sec  5L 

167.  In  an  action  on  a  note,  in  which  thft  de- 
fendant pleaded  that  he  had  received  no  coosidcr* 
at  ion,  it  being  given  to  the  plaintiff  by  waj  of 
acc:otiimodation — Held,  that  the  burden  ef  pt^oof 
was  on  the  plaintiff  to  show  that  he  bad  f^tn 
value  for  the  note.  Converse  ▼.  Brtntn^  tO£^%.  J. 
19ii.S.G.  1H65. 

168.  The  burden  of  proof  is  on  the  pttHioiMr 
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«Dder  the  Insolvent  Act  of  18$4,  a.  3,  to  establish 
that  a  atoppM^  is  only  temporary,  and  that  hie 
•mts  is  aofficient  to  nneet  his  habilities.  Mc- 
Ci^eadv  etoLk  Leamy,  II  L.  G.  J.  193,  S.  G.  E. 

169.  On  reyiew  of  a  judgment  dismissing  an 
4ictiOQ  of  damages  for  injury  to  a  horse  by  colli- 
sion on  a  railway — Held,  that  the  harden  of  proof 
botb  to  show  neglect  on  the  part  of  the  defend- 
iiQts,  and  proper  care  on  tne  part  of  the  plaintiff 
himself,  was  on  the  plaintiff  Moffeite  v.  The 
(hand  Trunk  Railway  Co,  of  Canada,  16  L.  C.H. 

•«Jl,  8.  C.  H.  1866. 

170.  Where  land  had  been  sold  by  a  munici 
pality  for  taxef»,and  the  owner  brought  action  in 
rescissioD    of  the  sale  on  account  of  alleged 
JrregularitieH — Held,    that     the     burden     of 
proof  was  on  the  municipality  to  show  that  all 

the  formalities  required  oy   law  had  been   ob- 
serred.  Paiton  &  The  CorvoraUon  of  SL  Andri 
4^ Acton,  13  L.  G.  J.  21,  S.  G.  1868  ;  998  tt  seq 
M.  C. 

171.  The  general  rule  that  the  burden  of  proof 
t4  on  the  oppuHant  as  plaintiff  sutlers  no  exception, 
ereo  when  the  oppo<>itiou  simply  negatives  the 
kllegations  of  the  affi  iaviton  which  an  execution 
JAaed,  before  the  expiration  of  Hi'ceen  davR  after 
jadsment.  Boudreau  r.  Lanctot  &  Lanctotf  12 
li.C.  J,  345,  8.  G.  R.  1868. 

172.  In  actions  by  municipal  corporations  for 
taxes,  tne  burden  of  pro  >f  is  on  the  corporation  to 
Bhowthat  all  the  formalities  have  been  observed 
n  connection  with  such  actions,  which  are  pre- 
iK^ribed  by  the  statute  under  which  tliev  are 
■fcfou^ht.  Mathews  A  The  Mayor,  Ac,  of  Mon- 
treal, 1  R.  L.  610,  Q.  B.  1870. 

173.  The  onus  probandi  is  upon  the  tenant  to 
prove  that  ihe  fire  is  not  the  result  of  neglect 
on  the  part  of  himwlf  or  servants,  when  the  pre- 
mfnes  are  burnt  while  in  their  occupation  Allis 
V.  Foster,  15  L.  C.  J.  IM,  8.  C.  R.  1871 ;  1G29  C.G. 

174.  It  ie  for  the  crown  to  prove,  on  an  indict- 
ment f»v  bigamy,  that  a  pernoo  marrying  a  seconil 
time,whose  husband  or  wifiehaM  been  continually 
-absent  from  such  person  for  seven  years  iin- 
vnediately  prior  thereto,  knew  such  person  to  be 
living  within  that  time.  Regina  v.  Fontaine, 
15  L.  C.  J.  141,  Q.  B.  1871 ;  4  &  5  Vjc.,cap.  27, 
^  G  32  A  33  Vic.  cap.  20,  «ec,  68, 

175.  Where  in  an  action  by  a  notary  for  his  fees 
<he  client  pleaiJetl  that  the  deed  wa.4  not  made 
in  time — Held^  that  it  wa»*  for  hitn  to  prove  it. 
Bedard  v.  Blouhi,  4  R.  L.  479,  G.  G.  1872. 

176.  On  the  trial  of  preliminary  objections  in 
election  cases  the  burden  o\' prooti^  on  the  party 
pleading.  Duval  et  al.  A  Cisgrain  et  at.,  19 
LC.  J.  16,  E.  C.1874. 

177.  Where  the  demand  of  assignment  has 

bsen  wrongfully  made  on  a  debtor,  the  burden 

of  proof  is  upon  him  to  show  want  of  probable 

•cause.    Simcoe  v.  Beauchemih,  6  R.  L.  71,  S.  G. 

t874 ;  Inf.  Act  IS75,  sec  5. 

178.  Where  fire  had  broke  out  on  board  a 
•-9teamboat  and  can^  dahiaj^e,  and  action  was 
'brought — Held,  that  the  burden  of  pro<»f  was 
^poQ  tbe  owners  of  the  boat  to  show  that  the  Are 
"Wtt  HOC  Mtributable  to  their  negligence  or  that 
of  their  efnployees.     The  Canadian  KaHgatioh 

Oo,  T.  Hdife$^  19  L.  C.  J.  269,  Q.  B.  1875^ ;  1672, 

179.  la  an  aotion  commence {  by  attachment 
IMnt  Jo^gnMI,  uissed  upott'  plaintiff's  own' 


affidavit  of  secretion— FtfZd,  that  though  the 
defendant  by  his  plea  denies  the  secretipn  aad 
the  facts  alleged  in  the  declaration  and  a^davit 
gejjerally,  the  facts  sworn  to  were  held  to  be 
proven,  and  the  onus  of  proving  the  ^Jjf^'J^^ 
was  on  the  defendant  Richot  et  al  v.  McQill 
et  al,  20  L.  G.  J.  139,  8.  G.  1875. 

VIII.  By. 

180.  Affidavit  taken  in  Foreign  Country.— 
An  affidavit  sworn  to  lietore  the  chief  magistrate 
of  a  town  in  Scotland  is  lawful  evidence  in  this 
province,  under  the  statute  5  Geo.  II.  cap.  7,  if 
It  be,  in  other  respectw,  according  to  that  statute. 
Denniston  v.  Wilson,  2  Rev.  de  Leg.  336,  K.  B. 
1821. 

181.  Books.—The  books  of  a  bank  are  iwt 
evidence  m  its  tavor,  to  prove  payments  made 
by  the  bank.  Brooke  v.  The  City  Bank,  I 
L.  G.  R.  1 12,  S.  G.  1849 ;  k  art.  281  infra. 

182.  Cbwiawwon.— Evidence  Uken  before 
the  Lord  Mayor  of  London  by  commiaeion  is 
admissible  in  proof  of  goods  sold  in  London, 
under  the  statute  5  Geo.  III.  cap.  7.  Sawyer  & 
Newton,  2  Rev.  de  Leg.  75,  K.  B.  1820.       ^ 

183.  Copy  of  Deed.^A  copy  of  a  deed  of 
donation  taken  from  an  unregi»tered  cowrof  a 
deed  of  donation  is  not  evidence.  Beaudei  ▼• 
BeaudeU  2  Rev.  de  Leg.  279,  K.  B.  1810. 

184.  Otpy  of  Registration.— If  or  does  a  certi- 
fied copy  by  a  registrar  of  an  authentic  deed, 
re^stereil  at  lengUi,  make  proof.  Testier  f. 
Ross,  2  Rev.  de  Leg.  68,  K.  B.  1844. 

186.  Receipt.— K  receipt  in  full  giv«n  by  a 
clerk,  dul  V  empowered  to  give  receipts  for  money 
which  he*  receives,  is  not  conclusive  evidence. 
Munroe  et  al  v.  Higgins,  2  Rev.  de  L^g.  2T0, 
K.  B.  1810. 

186.  In  an  action  for  money  paid,  receipts 
dated  after  the  service  of  the  summons  are  not 
evidence  of  the  de-nand.  Rob\chand  v.  Fraser, 
2  Rev.  de  Leg.  279,  K.  B.  1817. 

187.  Registrar's  eer«/Jca<<?. —A  certificate  of 
registration,  with  an  inaorsement  which  refers 
to  a  bill  of  sale,  is. not  evidence  ofpniperty  ni 
the  endorier-*.     Provost  v.   Faribault,  2  Rev. 
de  Leor.  333,  K.  B.  1818. 

188.  JTiW.^Probate  of  a  will  is  evidence  to 
prove  a  d«*bt,  ailmitted  in  the  w.ll  to  be  due. 
Hup4  V.  Dionne,2  Rev.  de  Leg.  332,  K.  B.  1817. 

IX.   GOMMBKOKMENT    DE  PRBUVIS.   «S«cPaROLB. 

189.  An  adrnirtftion  stir  fails  et  articles  that 
thedefenlant  was  indet»tcd  to  the  plaintiff*  not 
for  money  lent,  a3  demanded,  but  lor  a  balanee 
due  for  land  sold  by  a  notarial  act  or  deed,,  was 
held,  to  be  a  commencement  de  preuve,  so  as  ta 
»imit  the  plaintiff  to  pr..ve  that  the  act  or  deed 
had  been  settled  and  receipted,  and  the  amount 
.daimwi  had  heen  loaned  to  defendant.  Blais 
V.  Moreau,  3  Rev.  de  Leg.  355,  K.  B.  1818;  251 
G.  C.P.     ^^  ^  .      ,         _  ,^ 

190.  In  an  action  upon  an'  obligarion — Heia, 
that  a  receipt  wa»  a  sufficient  commencement  de 
prenve  par  ^crit  to  let  in  parol  evidence.  Lq^oie 
v.  Gagnon,  1  L.  G.  L.  J.  .35,  Q.  B.  1865. 

191.  Where  the  defendant  sent  a  letter  to  the 
plaintiff,  a  noUrv  public,  in  the  following  learns : 
"  Jeprehds  la  SbertSdevoustransmeftre^somee 
''plideux  transports  deeriancedtnoifait^n^  A. 
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**  H,  Leclaire,  JEcr.,  marehand  de  voire  villctge,  ei 
"  q^U  m*a  demands  deplacer  entre  vos  mains  pour 
"  eoUeeiion*  A  ceiitjinje  vous  indue  laproeurof 
''  Hon  nicessaire.  Je  dMreque  voue  donniez  Vaois 
"  nScessaire  aux  diffirendi  dibiteure  du  Wans- 
"  port  qui  nCa  4ii  fait  de  le^ir  <yr4ance ;  et  M. 
"  Leclatre  nCa  dii  qu'il  s'dtait  entendu  avec  vous 
'*  au  sujet  de  la  remuneration  de  vos  services  dans 
**  ceite  affairef'^  etc, — Held,  thatHiich  a  letter  was 
a  eafficient  commencement  de  preuve  par  ^crii 
to  entitle  defendant  to  adduce  parol  evidence 
for  the  purpose  of  eetabiishing  an  under- 
stand ing  between  the  notary  and  Leclaire  that 
the  notary  was  to  look  to  Leclaire  for  his  fees, 
but  that  ihe  claim  of  a  notary  for  his  services 
was  not  a  commercial  matter,  and  therefore 
that  the  English  rules  of  evidence  were  not 
applicable.  Thomas  &  Archambault,  9  L.  G.  J. 
203,  Q.  B.  1863. 

192.  The  answer  of  a  party  to  interrogatories 
surfaiis  et  articles  has  a  retroactive  effect,  and 
will,  as  a  commencement  de  preuve  par  icrit, 
legalize  oral  evidence  produc«'d  to  prove  an 
agreement  concerning  a  sum  exceeding  twenty- 
five  dollars,  notwithstanding  the  said  evidence 
was  objected  to  at  the  time,  and  a  motion  made 
to  have  it  rejected.  Beaudry  v.  Ouimet  et  aL, 
9  L.  C.  J.  16H,  8.  C.  R.  1865;  251  C.  C.  P. 

1 93.  Where  a  father^  who  had  made  a  contract 
with  another  to  brin^  up  his  child,  petitioned  by 
habeas  corpus  for  its  restoration,  after  it  had 
remained  with  such  person  for  four  years  and 
upward — Held,  that  the  admission  of  the  father 
that  he  was  ready  to  put  out  his  child,  and  that 
the  other  was  willing  to  receive  it,  was  a  suffi- 
cient commencement  depreuvepar  icrit  to  admit 
of  parol  evidence,  if  commencement  de  preuve 
vrere  necessary.  Kennedy  &  Barlow,  13  L.  C.  J. 
67,  S.  C.  1869 ;    251  C.  C.  P. 

194.  It  woulti  appear,  however,  that  there  is 
no  necessity  of  written  proof  of  puch  contract 
when  it  is  raised  under  a  habeas  corpus.  Ib.> 
1048  C.  C.  P. 

196.  The  possession  of  moveable  property  is 
equivalent  to  a  commencement  de  preuve' par 
icrit  sufficient  to  allow  the  defendant  to  explain 
his  possession  by  parole  evidence.  Lefebvre  v. 
Bruneau,  14  L.  C.  J.  268,  S.  C.  R.  1870. 

196.  Where  a  trader  sold  a  borne  to  a  non- 
trader,  and  the  latter  had  the  horse  in  his 
possession,  and  action  was  brought  for  the  price 
of  the  horse — Held,  that  even  if  the  transaction 
were  not  a  commercial  one,  the  answer  of  the  de- 
fendant, that  the  horse  was  received  on  trial, 
furnished  a  commencement  de  oreuvepar  icrit, 
and  parol  evidence  was  admissiol^n  the  part  of 
ilie  plaintiff  to  prove  the  vUlue  of  the  horse. 
Cox  &  Patton,  18  L.  C.  J.  316,  Q.  B.  1874 ;  251 
C.  C.  P.A1246  C.  C. 

X.  GoMMBEoiAL    Mattbrs,    see    English 

Rules  op. 

197.  Dealings  which  were  cognizable  in  the 
eooeular  jurisdiction  of  France  are  facts  concern- 
ing commercial  matters,  within  the  meaning 
of  ih^fprdioanoe,  26  Qeo.  III.,  cap.  2,  sec  10. 
Pozer  V.  Meikleiohn,  2  Rev.  de  L6g.  77,  K.  B. 
1809.  ^ 

198.  Hiring  river  crafl  is  also  a  fact  of  a  com- 
mercial nature  within  the  meaning  of  the  same 
ordinance.  Bribaut  v.  Moran,  2  He?,  de  L^g. 
78,K.B.  18H. 


XI.  CoNPcasioirB. 

199.  In  a  poisoning  case  one  of  the  prisoners 
was  arrested  oy  a  constable,  and,  while  in  his 
house,  a  magistrate  came  in  and  said  in  her  pre- 
sence "  she  had  better  turn  Queen's  evidence," 
to  which  the  constable  answered,  "  there  are 
some  preliminary  proceedings  to  be  adopted  first*' 
— Held,  that  admissions  made  subsequently  on 
the  same  day  to  the  constable  and  his  wife  and 
another  constable  were  not  admissible  in  evi- 
dence, inasmuch  as  the  prisoner  was  in  the  cus- 
todv  of  these  people  when  the  magistrate  spoke 
to  her,  and  inasmuch  as  she  might  be  under  the 
influence  of  the  hope  held  out  to  her  by  tbe 
magistrate.  Regina  v.  Berubi  eiux.,3LuC.R. 
212,  Q.B.  1852. 

200.  And  heldj  also,  that  confessions  made  the 
next  day  to  the  constable  while  going  to  jprieon 
w«*re  not,  for  the  same  reasons,  admissible  in 
evidence,  buttliat  a  confession  made  the  same 
day  that  the  magistrate  spoke  to  her,  to  an  officer 
having  no  authority  over  tlie  prisoner,  and  with- 
out the  presence  of  the  peace  officer,  was  admis- 
sible evidence.    lb. 

201.  A  certiorari  will  be  granted  in  proceed- 
ings  concerning  the  illegal  occupation  of  lodiao 
lands,  provided  that  there  be  ground  for  belief 
that  tlie  conviction  was  had  without  proof,  bnt 
full  faith  and  credit  will  be  given  to  the  magis- 
trate and  officer's  return  to  a  writ  of  certiorari* 
and  if  the  return  show  that  conviction  was  had,, 
upon  the  confession  of  the  accused,  the  latter 
will  not  be  permitted  to  go  outside  of  the  return ^ 
and  show  by  affi<l  ivits  of  parties  present  that  he 
made  no  confession,  and  that  the  return  was  false- 
Morrison  v.  DeLorimier,  13  L.  C.  J.  295,  S.  C. 
1869. 

202.  On  a  trial  for  perjury— Z/<;*W,  that  the  ad 
missions,asevidence,of  extra  judicial  confessions^ 
made  by  prisoner's  sister,  tending  to  prove  fraud 
between  prisoner  and  his  sister,  was  illegral,  and 
the  verdict  was  set  aside.    Eegina  v.  Guay,  \& 
L.  C.  J.  306,  Q.  B.  1874. 

XII.  Deoibort  Oatb,  see  Divisioir  or. 

203.  In  an  action  for  the  v&lue  of  certain  pact - 
ages  which  had  been  lost  on  board  a  vessei  dur- 
ing the  trip  from  Montreal  to  Verchdres— JETe^rf* 
that,as  the  defendant,in  answer  to  interrogatories 
sur fails  et  articles,  had  failed  to  give  any  io 
formation  as  to  the  value  of  tbe  articles,  that  the 
decisory  oath  might  be  referred  to  the  plaintiff" 
to  establish  such  value..  Hobbs  v.  Senecdl  et  a^^ 
1  L.  C.  J.  93,  S.  C.  185T  ?  1247  &  1677  C.  C. 

204.  A  declaration  on  oath  of  a  defendant  in  a 
cause  that  he  paid  the  de^  demanded  bp  a 
contra  account,  which,  liowever,  he  stated  he  had 
not  yet  made  up,  but  always  supposed  that  the- 
plaintiff  was  in  his  debt,  will  not  support  a  plea- 
ofprescription,  based  on  an  allegation  of  payment. 
Thayer  v.  Tfi^cam,9  L.  C  J.  I,  Q.  B.  1861. 

2Ci6.  A  deciaory  oath  cannot  he  withdrawik 
when  the  party  to  whom  it  is  referred  acoepts  the- 
reference,  and  declares  himself  ready  to  answer. 
O'Farrell  v.  O'JVWi,  17  L.  C.  R.  80,  8.  C.  1867. 

206*.  When  a  merchant  proves  t^iat  a  penoo 
has  been  in  the  habit  of  buying  "from  'tiim 
regularly,  and  proves  also  that  he  ban  ftanidieil 
a  large  number  of  articles  set  forth  in  an  aoooont 
rendered,  and  that  his  principal  ci«rk  at  the 


EVIDENCB. 

thingi  were  Mid  had  ai nee  left  the 
um]  that  some  of  theBrticleementioDeij 
onot  were  used  bjr  the  enetoiDflr  re- 
>r  bUfMnily.hehKaeelBbliRbedaBuffi' 
□mptjoD  in  hiB  favor  lo  admit  him  tc 
n  oath,  nhere  the  defendant's  prin- 

is  that  he  had  forbidden  the  plaintifl 
reilit  to  any  member  of  his  fimilj. 

Bonner,  3  It.  L,  3fi,  C.  C.  18T1 ;  I24T 


be  divided  for  the  purpose  of  obtain- 
■ntncetneat  deprmiet,9oaa  to  authorize 

?of  the  decisorr  oath,     Richard  t. 
R.  L.  GOG,  G.  C.  ISTl  ;  443  el  »eq. 


e  evidence  of  the  veodor  of  a  thing 
id,  tending  to  eetabliab  hia  right  of 
ind  in  consequence  the  le^litv  of  the 

iH  alnajB  be  received  with  caution. 
Biucotti  et  al.,  4  R.  L.  596,  Mag.  Cu 

ISO  DECLAkATIOHS, 

a  trial  for  murder,  in  which  it  wa« 
nake  proof  of  the  Btatementa  of  the 
■Htld,iM»X'iTi  order  lo  render  the  proof 
ration  or  etAtement  admiesible  a«  a 
iration  there  mnal  be  positive  proof 
«reon  who  made  it  waa  at  the  time 
itnpreMion  of  immediate  diaaolulion, 
lined  no  hope  of  recovery,  and  con- 
that  vague  and  general  expreeeione 
I  will  die  of  it,"  "I  will  not  recover," 
ill  over  with  me,"  are  inaufflcient  to 
f  1^  the  declarationa  of  a  perwn  aince 
iI^iuiT.Peltfer,4L.C.R.3,Q.  B. 


J  a  contractor  . 
ind  atone  work  of 
>la— ^(U,  on  the 
fa  witueaa,  that  it 

the  Engliab  rule 
ed.  McOraiX  v. 
i;  I20eC.C. 

public  brought 
that  this  waa  not 

Bnglifh  rnlea  of 
9ma»  V.  Areham- 
E3. 


taking   euch   1 

Jaeation    had    been 
letleuri/,  3  L.  C.  J.  f 
214.  A  witneaa  can 
until  after  the  retnri    __^    _ 

mona,  even  though   auch  witr. 

leave   the  Province.'     Benning  i 


EVIDENCE.  ^6- 

at.,  4  L.  G.  J.  236,  S.  C.  I860 ;  A  Jaekion  ^ 
J^teaiii,ISL.  C.  R.60,Q.  B.I664i2T2C.C.  P. 
'213.  The  defendant,  to  whom  money  had 
been  paid  as  attorney,  attempted  to  prove  the 
payment  by  him  of  the  money  in  question  U> 
the  principal  by  a  receipt,  nigned  by  the  prin- 
cipal with  his  mark,  and  by  witneesee,  wlio$ie 
leatimonj  he  offered  aa  to  the  genuineneaa  or 
.L.  — -:ipLSeld,  to  be  irregular  to  begin  by 
— L  _  ■-  ...  „i,j[i,gy  [(,g  amount  in 
paid.  Neveu  ei  ux.  v. 
«,  8.  C.  186T. 
lot  be  examined  in  a  oauae 
day  of  the  writ  of  eum- 

-'    -■ be  about  to 

_ .        „        Malhiot,  » 
L.  C.  J.  213,  8.  C.  1868. 

215.  But  an  application  to  examine  a  witness 
about  to  leave  the  province,  will  not  be  granted 
where  the  record  is  before  the  Court  of  Review^ 
on  an  inscription  for  reviaion  of  an  mlerlocu- 
tory  jndgment,  St.  Jtmma  v.  DtMontigny,  12 
L.  C.J.  343,  8.0.1868. 

21G  Where  an  affidavit  was  filed  to  the  effect 
that  the  witneaa  sought  to  be  examined  was 
the  ne«  evening  lo  leave  for  the  Moisic,  a  dis- 
tance of  five  hundred  milea,  with  which  place 
there  waa  no  regular  communication,  and  that 
he  would  be  there  at  least  a  month,  and  that 
iramediat«ly  on  his  return  he  intended  to  leave 
for  the  United  States— ifeH  that  this  was 
sufficient  to  justify  an  order  for  the  immediate 
examitiaiion  of  the  wilneas.  Molson  v.  The- 
Moiric  Company  &  DufreMne,  13  L.  C.  J.  255, 
S.C  1869. 

217.  When  the  plaintiffhascloBedhiaenc|uete 
1  cannot  crow-examine  the  defendant's  witnees 
such  a  way  as  to  endeavor  to  make  oroof  of 
facts  which  he  bad  himself  an  interest  m  estab- 
liabing,  unless  auch  crofls-exaniiQation  ariee- 
fhirly  from  the  examination -in -chief.  Jforruon 
V,  DeLorimiar.  16  L.  C.  J.  157,  8,  C.  1872  ;  271 
C.C.P. 

kintiff  had  produced  a. 
lini  for  some  time,  and 
nterrupled  to  lake  the 
a  question  which  aroee- 
Held,  that  the  witneM  was  enbjecl  to  cross, 
examination,  and  the  deposition  lo  be  regularly- 
closed  on  the  demand  of  the  defendant.  Cox  v. 
Patlon,  17  L,  C.  J.  18,  S.  C.  1873  ;  271  C.  C.P. 

219.  In  a  case  where  a  deposition  waa  mieeingr 
IVoni  the  records,  and  the  judge  was  FatlsBeift 
from  the  evidence  of  the  prothonotary,  and 
others,  thai  it  could  not  be  found— .ffelrf,  that 
an  order  might  be  ieaned  for  an  examiaatioD  or 
the  wituesa  de  ncvo.  Xacfanlane  et  aL  ir 
Court,  14  L.  C.  J.  3i,  8.  C.  1870- 

220.  Witneasea  cannot  be  examined  about  ai 
copy  of  a  niaiement,  until  the  non -production, 
of  the  orisinal  is  accounted  for.  Tkt  Oleit- 
Brick  Ooviparui  v.  Shaektll,  14  L.  C.  J.  208, 
8.  C.  1870  :  im  C  C. 

m.  An  iDsolveut.OT  party  who  has  been  sum-. 


rqect  certain  evi- 
party  in  a  cause 
twice  in  his  owo 
motion,  that  this 
the.  discretion 
renter  el  vtr., 
fp\  t.  MorrotB 


218.  Where    the 

itueeB  and  examini 

le   examination  wi 

opinion  of  the  i 


onttodmartfn „ 

lb*  paraM  nay  be  deprived  at  hi*  toUiDOBjr,  o „ 

.  a  IDOIM  ot  tbe  ooDrt  mar,  al  BIT  ■'■C  ■>' <>>•  pro«*vd- 

\Jlt,^fur  Mrriet  ^  ttnuuM,  T*celv«  Uie  defwiltjan '  f 

„    wUDMi,  In   pi«Miw*  of  Of  a/MT  da*  node*  (o  tkk 

'    puttes  and  *aah  dapoaillon  bM  Uk*  •an*  •Kaal  M  If  ia 

e(  I  w*r«  B»de  u  proof.   a«C.  C.P.— Ed. 


4W 


EVIDENCE. 


EVIDENCE. 


48B 


4D(>MMa  wUneR«  under  the  toeolTeDt  Act, 
^^lihot  be  croaa-ezamtqed.  H'cu^inreiDSaHfta- 
4eau  k  Winning ei  al.,  12  U  C.  J.  272,  S.  C.  1868, 
Ida.  Act  1875,  «ec.  23  et  seq. 

222.  An  order  for  the  ezaminatioD  of  a  wtt- 
4ie$8  ID  insolvencj,  made  on  the  daj  of  the 
voluntary  a^sieonjent  of  a  partnership  eetate, 
hy  two  out  of  ttree  partners  of  whom  the  firm 

^^osisted,  is  irrpgiilar,  and  the  petition  for  such 
'Examination  should  set  forth  satisfactory  rea« 

fotis  for  such  an  order.    Lu*k  ei  a/,   in  re  Sc 

root,  17  L.  C.  J.  27,  S.  C.  1873. 

JlVIII.  Exolusiok  op. 

223.  Where  the  evideooe  of  two  witnesses  was 
tefUsed  on  the  ground  that  the  witnesses  had 
di^beyed  tlie  order  to  remove  out  of  court— 
Mtld,  in  appeal,  tbat  this  was  sufficient  to  set 
anide  the  judj^ment,  as  there  was  do  law  by 
i^bich  the  evidence  of  a  witness  could  be  re- 
cused on  such  ground.  Irvine  &  McUoneu,  6 
L.  C.  J.  286,  Q.  B.  1862 ;  264  C.  C.  P. 

XIX.   HCARSAT. 

224.  On  a  trial  for  murder  by  poisoning — 

mid,  (hat  the  statements  maile  by  the  de^ 

CeaseiJ  concerning  her  sufferings,  while  laboui^ 

Jng  under  disease  and  in  pain,  were  not  neces- 

sariljr  hearsay  evidence,  and  might  be  admitted 

S?  ?^]?^^^'  ^^ffina  &  Bervbi  et  ux.,  3  L.  C.  R. 
:212,  Q.  B.  1852. 

^     XX.  Iv  AcTiovs. 


226.  Against  Cdrriers.—ln  an  action  against 
41  common  carrier  for  the  value  of  a  trunk  and 

-contents  lost  by  his  neglect  or  that  of  his  agents, 
tiie  contents  of  the  trunk  may  be  proven,  ex 
necessiiaie  rei,  by  the  oath  of  the  plaintiff  or 
owner  of  the  trunk.  Robson  v,  Booker  et  al., 
mf  •  9:  ^'  ^^'  C-  C.  1866,  &  Cadwailader  v. 
The  Orand  Trunk  RaUway  Cb.,  9  L.  C.  R.  169, 

"8.  C.  1869 ;  &  MacdougaU  v.  Torrance,  4  L.  C.  J. 
132,  S.  C.  1860 ;  1677  C.  C. 

226.  By  Notaries.^ln  an  action  by  a  notary 
tor  his  fees,  for  the  passing  of  deeds,  copies  of 
^uch  deeds  must  be  considered  sufficient  evi- 
dence. Trudeau  v.  DeLanaudiire  et  al.,1  L.  C  JJ 

118,  S.  C.  1862.  ^ 

227.  By  Seamen. — ^In  an  action  by  certain 
^sailors  against  the  captain  of  tbeir  ship  for 
wages,  the  vessel  being  a  Russian  ooe^^eld, 
<hat  the  evidence  of  the  master  as  to  the  val- 
jdity  of  the  ship's  articles,  and  the  nature  of  the 
Jaw  under  which  they  were  made,  would  l»e 
-ajliiiiited.  Paiez  et  ah  v.  Klien,  13  L.  C.  R.  4.33, 
<;.  C.  186X 

22^.  En  CompZatnttf.— Posse8<>ion  for  a  year 
-And  H  day,  anteeeient  to  the  day  on  which  the 
action  was  conimenced,  must  be  proveii  in  an 
saction  en  complainie,  JourcUnn  v.  Vigoreux^ 
-2  Rev  de  Ug.  278,  K.  B.  1809,  A  MaHe^JiU,  v. 
Pategrave,  1  L.  C.  L.  J.  95,  8.  C.  R  1866,  k  2 
fc.  C.  L.  J.  Ill,  Q.  B. ;  946  C.  C.  P. 

%%%  In  Hn  action  en  complainie  f<ir  a  vote  de 

Jnii  an  a  fishenr  on  the  bank  of  the  St.  Law- 

xttip^,  pQssebsIon  br  title  arising  fron»  the  Crown 

Qoast  be  proved.  Morinr.  Letehvre,  1  Rev.  de 

'li^g.  384,  K.  B.  1816. 

.230.  For  Breach  of  Promise  of  Marriage.—Kn 


action  for  breajch  of  proniise  of  marriage  reouires 
a  commencement  deyreiive  par  icrit.  Aseain  v. 
BelUau,  1  Rev.  de  he^.  46,  (j-  B.  Ib44. 

231.  Of  Damagee-^n  an  Botion  tor  damages 
done  to  the  plaintiff's  property  it  in  Hiifficient  to 
prove  a  constructive  poesessiun  in  the  plaintiff. 
Hunter  v.  Oviat  2  Rev.  de  Leg-  280.  K.  B.  1811. 

232.  Of  Slander. — ^In  an  action   for  slander 

every  fact  that  rebuts  the  inference  of  malice 

may  be  proved  by  the  defendant  on  the^^iu«^s 

fait.    Dupont  v.  St.  Pierre,  2  Rev.  de  Leg  335, 

K.  B.  1819. 

233.  la  an  action  of  damages  fbr  verbal 
slander  arising  out  of  a  claim  i*f  the  defendant 
against  the  plaintiff  for  money — Heidi  that  a 
receipt  signed  by  the  party  for  notes  received 
as  collateral  security  for  the  plaintiff's  debt, 
and  dated  five  months  before  the  injury  ood- 
plained  of,  and  produced  by  the  defeodant  at 
enqu6te,  as  evidence  of  the  debt,  as  #ell  as  a 
receipt  of  the  defendant  in  full,  given  ciibse- 
quently  to  the  action,  shbuld  have  been  re- 
jected from  the  record.  Lenoir  v.  Jodoin^  16 
L.  G.  R.  387,  Q.  B.  1866. 

234.  On  Bill  and  Kote».—ln  an  action  by  the 
endorsers  of  a  bill  of  exchange  a^nst  the 
acceptors,  Uie  plaintiff  cannot,  at  the  hearing  on 
the  merits,  move  to  reject  the  evidence  of  the 
drawer,  to  the  effect  that  the  bill  was  accepted 
for  his  own  accommodation,  the  intenrogatories 
proposed  by  the  defendant,  and  annexed  to  a 
commiasion  rogatoirt  having  been  allowed  by 
consent,  and  the  witness  swearinj^  that  be  hai^ 
no  interest  in  the  event  of.  the  action.  Taylor  v. 
Arthur  ct  al,  4  L..  C.  R.  415,  8.  C  1864. 

236.  To  Account — ^In  an  action  to  aoconnt,  if 
the  defendant  does  not  render  an  account,  the 
plaintiff  must  proceed  to  give  evidence  of  the 
sum  for  which  the  defendant  was  responsible,  or 
move  for  an  attachment  against  the  defendant 
for  contempt  WUson  v.  McClure,  2  Rev.  de 
Ug.  278,  K.  B.  1809, 


XXI.  Iv  Cases. 

236.  Between  Master  and  Servant — ^In  an 
action  for  the  recovery  of  wages  against  thte 
master,  by  the  servant — Held,  confirming  the 
judgment  of  the  court  below,  that  the  statement 
or  declaration  on  oath  of  the  master  must  be 
limited  to  proof  of  the  terms  of  the  enngemeot 
and  wa^es  paid,  and  that  he  could  not  be 
examined  for  the  purpose  of  proving  alleged 
act  of  indolence  on  tne  part  of  the  servant 
Stuart  &  Sleeth,  10  L.  C.  K.  278,  Q,  B.  1660; 
1669  C.C. 

237.  And  in  another  case  where  actloii  was 
brought  by  a  domestic  for  salary — Held,  that 
the  court  may,  in  the  absence  of  written  proof, 
accept  the  declaration  of  the  master  on  Oftfb,  as 
evidence  of  the  ciroumstancee.  Cyr  v.  Oameux 
et  oi..  17  L.  C.  J.  173,  C.  C.  1873. 

XXII.  Ik  CoMMBaoiAL  MattMbS. 

238.  In  an  action  on  a  promissory  note— 
Held,  that  in  commercial  niatten^  parol  evi 
dence  may  be  sdduceii  to  explain  an  yeemSnt 
which  is  not  clearly  defined  in  A'  reostpt  srMeb 
has  been  granted,  and  wbieh  #as  V^d^ptA. 
Oarth  V  Woodbury  itH^  VL.  C  h  Hl^- 
1866,  S9  U  C.  B.  438,  Q!  t.  i  tWCX: 


UT.  Tbe  evidence  of  criniBalu;  ta  suppgct 
ftdemuitl  fb^ eitraditioD  uuHl  be  suffioient .tiv- 
oommil  fOr  irikl  tccordiiig  to  Hie  U<*h  of  tbe 
place  where  the  rugitive  wm  arreptnJ,  vtd  not . 
ftcoordiDg  to  the  Uws  of  the  place  where,  t^ 
oflcDce  ia  allied  lo  have  been  committadi. 
Lamirandt  en*.,  10  h.  C.  J.  280,  Q.  B.  18«6 :  la. 
C.  33  A  34  Vic-  cap.  52,  «ec«.  18  A  60. 

248.  A  copjr  of  a  Uill  of  iodictmeDt  found, 
agaiatt  the  furiaoner  in  the  Uniini  Stated  cannot 
be  received  as  evidrnce  in  support  of  a  di 


XXVI.  i*  HrporBKiABT  Actiox. 

249.  in  the  hTpothecar;  action  the  plalntifT 
must  pro?a  hia  mort^c  drUi  and  prove  ibt 
idenlilj  of  the  land  pow-esHed  by  drleitdaiit  wiili 
the  land  ijsorliraged.  BeaiMtn  v.  Hiroit,  'i  Hev. 
deUB.279,  K.B.   IB17. 

250.  Ai^d  in  another  uu^e—BM,  that  it  m^ 
n«;eeMr;  to  prove  th"  >t  t)ie  lime  of  pawing, 
the  act  or  lieed  thai  crealrd  the  luoricaoF,  ^d- 
party  who  gave  the  mortgage  wa«  reallT  aa- 
—'■ -■'--: leable,  aud  that  the  tkJifir 


prieioT  of  lAie  ii-  -  . 
oeri.ved  hie  title  troin 
T.  iVouIz,  10  L.  C. 
L.aL.J.126,  Q.  B.  1871 

XXVII.  Ik  iMraoBiTioii. 

261.  On  an  inacription  enJmtK  the 
J  a  forged  deed,  and  also  witoetiMB  ' 
related  to  the^rtiee,  may  be 


-'.  Dem«rt,  2  Aev.  de  Ug.  279,  K.  fi.  A  3  Be? 
deUc.I98.  K.  B.  1610. 

2S2.AndiD  anothercaM— .flc2(f,  that  UHMfk 
the  witnesrea  lo  liie  will  c«uld  be  examined  fp 
auppoi^  of  ibe  iniproballon,  their  unHuppoit^ 
'evidence  wonld.  be  insufficient  to  mainuun  1^ 
macriptioQ.  Lm>atttt  tt  at.  t,  Dtmontignu  i 
L.  C.  J.  «,  S_.  C.  1869;2fi2  C.  C.P. 

And  in  anoibtr  inacriptipa  in  improW 
Btld,  cbiiflrmiilg  the  judgDient  oT.IAb. 
icourl.  below,  thai  Ihe  teatiniony  of  the  notorifjl 
before  whom  a  dfed  had  been  eiecmed,  to  IM 
,eSect,  that  easeotiaj  I'oriualitiea  which  on  ijia. 
face  of  the  deed  appeared  to  have  been  obsen^f- 
were  not  really  ou^rved,  if  aloue  and  uooc^ 
T^bonied,  waa  insufficient  to  eetabiieb  tbat  Ifae 
deed  wa*  faux.  LarochtlU  v.  iVouJz,  1  Q.  V..  L, 
U2,Q.  B.  18T5. 

XXVIII.  In  I«8ot.viEKCT,  (M  BxAHUMioii 


264.  On  a  joint  demand  by  two  creditor*  fx 
over  live  hundred  dollare,  againet  a  debtor,  to 
iniake  an  aseignmeat  under  the  Act,Jibe  one  fgp- 
.ditor  cannot  make  proof  for  the  other.  Tamr' 
gtou  tt  al.  V.  Tailltni,  13  h.  C.  J.  19,  S.  C.  I8«l. 

.    XXIX.  Ih  Mabiiimb  CisKS. 

266.  Where  damage  occaaioned  by  the  wk 
iConduct  of  a  pilot  waa  net  up  againot  tjw 
!demanii  of  the  latter  for  bia  aervices— ifeM,t^U 
the  master  could  be  admitted  aa  a  witneaa.  n» 
Sophia  in  re,S.V.A.  C.  96,  V.  A.  C.  AThe  Uti 
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.John  RusMtll  %n  re,  8.  V.  A.  C.  190,  V.  A.  C. 
1838. 

256.  In  a  case  for  wages  the  supplementary 
oath  was  ordered  to  be  m ministered  to  the  oro- 
moters.  The  Joeepha  in  re,  S.  V.  A.  C.  zl2, 
V.  A.  C.  1838. 

257.  In  cases  of  collision  more  credit  is  to 
k-be  attached  to  the  evidence  of  the  crew  of  the 

ship  which  is  on  the  alert  than  that  of  the  crew 
of  the  ship  which  is  at  rest.  The  Dalhia  in  re, 
-S.  V.  A.  C.  242,  V.  A.  C.  1841. 

258.  And  in  cases  of  collision  arising  firom 
neglect  or  unskilfulne^s  in  the  management  of 
the  ship  causing  the  injary,  the  pilot  is  a  compe- 
tent witness  for  such  ship.  The  Courier  in  re,  2 
^.  V.A.  C.  91,V.  A,  C.  1862. 

XXX.  In  Matters  or  Wills. 

259.  In  an  action  to  set  aside  a  will,  where 
<ertain  questions  were  objected  to  on  the  ground 
■that  parol  evidence  could  not  be  adduced  to  con- 
tradict the  words  *'  saine  d^entendement,**  con- 
tained in  the  will — Held,  that  such  words 
were  mere  matter  of  form,  and  could  be  con- 
tradicted by  parol  evidence.  Clarke  v.  Clarke 
^t  ah.  3  L.  C.  R.  11,  S.  C.  1851. 

260.  The  law  which  introduced  into  Canada 
the  English  law  of  wills  must  be  considered 
.as  havmg  introduced  it  with  all  its  incidents, 
4md  therefore  with  the  admissibility  of  oral 
evidence.  Mignault  k  Malo,  16  L.  C.  J.  288, 
P.  C.  1872. 

XXXI.  Iv  Rebottal* 

•  « 

'261.  Evidence  in  rebuttal  by  plaintifis,  tend- 
ing merely  to  strei^gthen  and  confirm  their 
•original  case,  is  inadmissible.  Morland  et  air. 
Torrance,  13  L.  C.  J.  197,  8.  C.  1869. 

(262.  Where  the  plaintiff  in  his  case  in  chief 
had  adduced  evidence  to  repel  the  case  of 
the  defendant,  as  disclosed  in  bis  pleA—Held, 
that  he  could  not  adduce  evidence  of  the 
aame  kind  in  rebuttal.  ^atihewM  v.  The 
Northern  Assurance  Company,  16  L.  C.  J.  82, 
..S.  C.  1872. 

263.  On  motion  for  judgment  non  obstante 
^veredicto,  and  for  judgment  in  accordance  with 
the  verdict  of  the  jury,  in  an  action  of  damages 
— ^J5reZ^,that  evidence  of  witnesses  about  to  leave 
the  province,  taken  de  bene  esse,  in  the  form 
of  a  deposition  mav  be  read  to  the  jury  as 
evidence  in  rebuttal,  although  %  on  the  face  of 
the  deposition,  it  is  not  stated  whether  the 
evidence  was  taken  in  chief  or  in  rebuttal. 
Butters  el  ah  v.  AUan  et  al,  20  L.  C  J.  137, 
8.  C.  R.  1875. 

XXXII.  In  Sub-Rebuttal. 

264.  The  testimony  of  a  witness  in  sur-rebutr 
ial  may  be  attacked  by  counter  evidence  to 
show  that  such  witness  was  mimical  to  plain- 
tiff, and  was  not  to  be  believed  under  oath. 
Payette  v.  Cousineau,  17  L.  G.  J.  281,  8.  C. 
1873. 

265.  Evidence  tending  to  show  that  the  de- 
fendants  were  not  guiltv  of  neglect,  as  pleaded 

'by  them,cannot  legally  be  offez^Dd in  surrebuttal. 
Butters  et  al.  v.  Allan  et  at.,  20  L.  C.  J.  137, 
8.  C.  R.  1875. 


XXXnt.  ly  WaiTiNa. 

266.  The  possession  of  moveables  is  e<]^uiva- 
lent  to  a  commencement  of  proof  in  writing, 
sufficient  to  allow  the  possessor  to  explain  his 
possession  by  parole  evidence.  Lefebvre  v. 
Bruneau,  14  L.  C.  J.  268,  8.  C.  R.  1870.' 

267.  Where  a  writing,  material  as  proof  in  a 
case,  is  missing  at  the  time  of  proof  and  is  after- 
wards found,  it  may  still  be  produced  as  evi- 
dence. Marchildon  v.  Charlebois  et  al.,  5  R.  L. 
530,  S.  C.  1873 ;  1233,  see.  6,  C.  G. 

XXXIV.  Irrelevant. 

268.  In  an  action  of  damages  for  illeffal  arrest 
— Held,  that  the  plaintiff  could  not  adduce  evi- 
dence of  the  pecuniary  circumstances  of  the 
defendant,  in  order  to  enable  the  court  to  judge 
of  the  defendant's  ability  to  pay  damages. 
Jordeson  v.  McAdam  et  al,  13  L.  C.  R.  229, 
8.  G  1863. 

XXXV.  Judicial  Notioe. 

269.  The  court  is  bound  ex-offlcio  to  notice 
the  appointment  of  one  of  its  own  officers  to  be 
a  judge  in  another  district.  Fay  v.r  MitUle,  2 
Rev.  de  Us.  333,  K.  B.  1816. 

270.  Ana  where  a  barrister  is  appointed  to 
the  bench  the  court  will  notice  his  appointment 
ex  mere  moiu.  Tremaine  v.  Tonnancour,  2 
Rev.  de  L^.  471,  K.  B.  1818. 

!271.  But  Aeld,  later,  that  the  court  cannot 
take  cognizance  of  itself  of  the  fact  that  an  ad- 
vocate has  ceased  to  practice.  Day  k  Decousse 
k  J>orval,  12  L.  C.  J.  205,  8.  C.  1868. 

XXXVI.  Memorandum  in  Writiho,  see 
Commencement  de  preute. 

272.  In  an  action  to  recover  money — Beld,  that 
the  answers  of  the  defendant  to  interrogatories 
sur  fails  et  articles,  or  his  refusal  to  answer, 
would  supply  in  commercial  cases  the  memo- 
randum m  writing  required  by  the  Statute  of 
Frauds.  Levey  ASponza  6  L.  C.  J.  183,  Q.  B. 
1858  ;  225  &  251  G.  G.  P. 

273.  Interrogatories  sur  fails  et  artieUs  taken 
pro  confessis,  when  they  furnish  a  commenet- 
ment  de  preuve  par  €crit,  may  supply  the  want 
of  amemorandam  in  writing.  Doulglas  etal  A 
Ritchie  et  al,  18  L.  C.  J.  274,  Q.  B.  1874  ;  1235 
C.  C.  &  221  et  seq,  &  251  C.  C.  P. 

XXXVn.  Notice  to  Produce  Documents. 

274.  The  plaintiff  brought  action  to  set  aside 
a  deed  of  transfer  obtained  from  her  by  Auud, 
and  filed  as  an  exhibit  a  copy  of  the  transfer, 
certified  to  be  such,  and  to  be  exact,  by  th« 
lawyer  who  drew  the  original,  and  also  broogfat 
up  the  lawyer  at  enquSte  to  prove  that  the  ex- 
hibit was  a  true  copy—JETek^  that  the  English 
rules  of  evidence  requiring  notioe  to  proaace 
had  not  the  force  of  law  in  Lower  Canada,  and 
that  the  following  articles  of  fact  submitted  to 
defendant  by  plaintiff,  namely :  ''Is  it  not  a  Ikct 
that  the  ori^nal  paper-writing,  sale  and  assign- 
ment which  IS  set  forth  in  the  plaintiffiB  dsolara- 
tion  is  now  and  has  been  since  the  exseatioa 
thereof  in  the  defendant's  p088es8ion»  and  thA^ 


EVIDBNCE. 

iting  filed  b^  the  plaintiffi  w 
No.  twelre  la  k  true  And  exaci 

la  a  tiafflcieDl  notice  to  deftmdaTit 
would  produce  &  copy  of  the  uid 
Kt  enqudlF,  and   then  prove  it  to 

also  a  sufficient  notice  to  defen- 
t  the  original  thereof.ir  he  thought 
1  «f  ux.  ft  Taylor,  »  I..  C.  J.  258, 
45C.C.P. 
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D0(«  signed 
,  that  atate- 
Ddorser  fOr 

iudonation, 


at  the  etate- 

!e.  Redpath 
Qmpany  t 

1669. 

uohued  hj 
led  were  uoi 
hem— Held, 

»te  irithout 
•  purchawi 

should  have 
nght  to  hai 
ma  low  when 

proof  of  bad 

•rtj.  Faveett 
J.  234,  S.  C. 

-Where  the 
I  admitted  as 
)utiD— .fftM, 
die  bail  bond 
1.    Miller  v. 
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tement  of  bis 
DitB  books  iu 
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et  at-  *.  Umcin  et  ia.,  4  L.  C.  R.  235,  a  0. 
1851 :  122a  C.C.  and  art.  161  tupra. 

282.  Ba^tUmiURegUter. — h.tsextraitdtBap- 
titme  mar  be   eipiaiued    by   verbal  teaiiaiouv> 

oulin  V.'  ThibauU;l  Rev.  de  I^g.3a2,  E.B.  ISlti. 

m:.\.  BUU  aiid  Notes.— An  imperrect  note  of 
hand  in  an  aciioti  by  the  payee  against  the 
nay  be  evidence  ou  the  money  counts,  or 
_.  timul  computaisent.  Arnold  v.  Fttrran, 
2  Rev,  de  Leif.  27,  K.  B.  1817. 

""'  A  proiiii83ory  note  expressed  "  for  value 
d"  luav  with  other  leatiiuony  be  received 
aa  evidence  uu  an  in  aimul  computaMent  BclUf 

Dageny,  2  Rev.  de  Leg.  28,  K.  B.  1813. 

185.  But  a  promissory  note  is  not  evidence  on 
an  indebilaltu  aimoipHt  for  goods  sold,  and  a 
juanluntnieruif  thereon,  if  there  are  other  counts 
in  the  declaration,  Palterson  etaU  v.Stori,  t 
Hev.deLeg.  2H,  KB.  1813. 

2s6. '  Birth.— Where  action  was  brought 
aitainat  a  woiiiaii  who  pleaded  that  she  waa  a 
it—Held,  that  the  production  of  the  certifi- 
ol  baptii-ni,  purporting  to  be  signed  by  a 
parish  priest  m  Ireland,  wax  sufficient  evidence 
of  the  Mptisui,  and  that  the  insenion  of  the 
quality,  occupation  and  place  of  abode  of  the 
lather,  required  by  the  C.  S.  L.  C.  cap.  20,  see.  6, 
was  not  required  in  such  certificate.  Feron  t. 
DonntlluA*  L.  C.  R.  50,  C.  C.  1663. 

287.  Children. — On  a  trial  for  murder  hj 
poisoning — Held,  [hat  achild,  whatevermay  oo 
l|is  age,  may  be  examined  as  a  witness,  if  he  can 
diBtiuguisb  between  good  and  evil,  jtegina  v. 
BeniSi  et  ux.,  3  L.  C.  R.  212,  Q.  B.  1662. 

288,  Chmorli.—UodtT  the  C.S.  L.  C.  cap.  81, 
sees.  12  ft  15.  a  deteudant  sued  personally  and 
•s  authoriied  bis  wife,wha  ia  also  a  defendant, 
may  be  examined  as  a  witness  on  behalf  of  Ui« 

Slaintiff.  Dillon  v.  Harriion  el  al.,  12  L.  C-  R. 
6,3.C.  1863. 

A  wife  cannot  be  examined  on^its  et 
r,  or  as  a  witness  against  her  husband,  un- 
less she  be  a  party  in  the  cause   and  her  ri«ht* 
are  concerned^     it  Fori  v.  Mtirie,  16   L.  CT  B, 
400,  S.  C.  1866. 

290.  The  evidence  of  an  insolvent's  wife  euwM 
be  taken  concerning  the  estate  of  her  husband, 
notwithstanding  the  iOth  sec.  of  the  Insolvent  Act 
of  1864,  which  authori zee  the  examinatiOD  upon 
oath  of  any  person  respecting  the  estate  of  (he 
insolvent.'  Feron  in  re  ft  WhuteAO  L.  C.  J.  Ill, 
4  1  L.  C.  J.  99,  8.  U.  1865. 

291.  The  evidence  of  the  husband  may  b« 
taken  against  his  wife,  when  she  carries  on  trade 
through  him  as  her  authoriied  ageuUt  trelaitd 
V.  Maume  ft  Dueheanau  et  dr.,  10  L.  C.  J.  28, 
S.  C.  1864  i  1231,  sec.  ^  C.  C.  ft  252  C.  C.  P. 
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202.  Bui  keldf  in  appeaU  that  a  fausbaod'wbo 
ie  brougbt  into  a  case  merely  for  the  purpose  of 
authprisiog  hie  wife  ie  not  a  paru  io  the  case, 
80  as  ti)  be  ezatnioed  under  art.  251  of  the  Code 
of  Civil  Procedure.  lb.,  11  L.  C.  J.  51|  Q.  B.,  A 
2  L.  C.  L.  J.  229,  &  The  Ontario  Bank  v.  Uuches- 
naujt  inr.,  15  L.  C.  R.  463,  S.  C.  1860. 

^.  But  held,  in  a  more  recent  case,  that  the 
provision  of  Q.  36  Vic.  cap.  6,  sec.  9,  (see  note  to 
preciBding  art)  cannot  be  interpreted  to  mean 
that  a  party  may  examine  his  own  wife  as  a 
witness  when  she  has  had  the  administration  of 
his  property,  but  that  he  mav  examine  the  wife 
of  tbe  adverse  party  in  such  ca«e.  Fouy  v. 
Lefebvrt,  4  R.  L.  564,  S.  C  1872. 

294.  But,  Sjgain,  held,  that  the  husband  may 
be  examined  m  a  case  in  which  the  wife  is  plain- 
tiff, when  Khe  declares  in  her  deposition  that  it  is 
he  who  manages  her  propet  ty.  John»on  v.  Mar' 
tin,  6  R.  L.  336,  8.  C.  1872. 

295.  And  where  applicavion  was  made  by  a 
wife  separate  as  to  property  to  be  allowed  to  ex- 
amine her  liUBl»aud,  under  the  prov  inions  of  the 
above-mentioned  statute,  regarding  certain  acts 
of  admiiiiHtration  of  her  property  by  the  hus- 
band—l/ei(2,  that  the  rigiit  conierred  by  said 
act  wan  only  in  the  interest  of  the  adver?^  partv. 
Bfiish  k  Stevens  et  vir.,  17  L.  C.  J..  140,  S.  C. 
1873;  r231,sec.6,C.  C. 

296.  In  an  indictment  for  bigamy,  the  first 
wiie  cifn not  be  allowed  to  giveevidence  either  for 
or  against  the  prisoner.  Kegina  v.  Fontaine,  15 
L.C.  J.14l,Q.B.  1871. 

297:  Contract  made  in  Foreign  Country. —The 
plaintifl'sued  the  defendant  for  the  value  of  his 
occupation  and  enioymeni  of  property  situated 
in  Upper  Canada  belonging  to  plaintitf,  and  al- 
leijed  d  promise  on  the  part ot  the  defendant  to  pay 
the  amount  claimed,  and  a  witness  was  examineii 
in  Upper  Canada  by  commission,  who  deposed 
tolhe  facts  alleged  in  plaintifTs  declaration — 
Held,  on  motion  of  the  defendant  to  reject  such 
proof,  as  not  admissable  according  to  the  laws 
of  the  province,  that  the  proof  of  a  contract  made 
out  Of  the  province  must  be  ^veriied  by 
th^  lai^s  of  the  country  in  which  the  contract 
was  made.  Wilson  v.  Perry  &  Perry,  4  L.  C.J. 
17,  81  C.  1859. 

298.  Court  o/*2?ecor<f,— Records  of  the  court 
as  to  a  judicialsale  constitute  a  higher  class  of 
evidence  than  the  sherifTs  deed  of  sale. 
Vioiel  Dieu  v.  Roxburgh,  3  Rev.  de  Leg.  476, 

K.  B.  18U. 

299.— Cr«dt6i7i/y.— Where  it  is  intended  to 
attack  the  credibility  of  a  witness  produced  by 
tbe  other  side,  by  proof  that  he  has  made  state- 
ments out  of  court  contrary  to  what  he  has 
testified  at  the  trial,  the  witness  must  first  be 
asked  as  to  whether  he  made  such  statements, 
and  all  necessary  particulars.  Deeary  v. 
Poirier,  20  L.  C.  J.  167,  S.  C.  1876. 

300.  Date  of  Promissory  Note^—The  date  of 
a  promissory  note  makes  proof  of  itself  of  the 
date  on  which  it  was  made.  Hutchin  et  oL  v. 
Cohen  &  Cohen,  14  L.  C.  J.  85,  S.  C.  1869  ;  1206 

C..C. 

301.  Defendants  in  Actions  qui  ^am.— In  a 
gui  tarn  akstion  lor  a  penalty  one  of  the  defen- 
daiit«  having  been  called  as  a  witness  and  sworn, 
deelaredthat  be  objected  to  answer  as  a  witness, 
and  claimed  to  be  exempt  from  answering  on 
the  ground  that  every  question  which  could  be 


put  to  him  must  have  a  direct  tendency  to> 
criminate  him — Seld,  that  the  witness  was  en- 
titled to  the  privilege,  although  under C.  S*  L.  C. 
cap.  52,  sec.  15,  a  party  to  a  suit  may  be- 
called  as  a  witness  by  tbe  opposite  party. 
Burton  v.  Young  et  al.,  17  L.  C.  K.  379,  S.  C.  & 
1867. 

302.  And  held,  alsoi  in  a  subsequent  action,, 
that  the  def)Bndant  cannot  be  called  as  a  witness 
against  himself,  and,  if  he  is,  bis  evidence  will  be 
set  aside  by  the  court.    Lami  v.  Be^>omnt  1 
R.  L.  687,  S.  C.  1870. 

303.  Ezeeutum  qf  Power  of  Attorney. — ^Where 
a  power  of  attorney,  executed  before  witnesses 
in  England,  and  affirmed  before  the  Lord  Mayor 
of  London,  was  filed  in  support  of  the  plaintiff's 
title  n  a  petitory  action,  the  hction  was  aii^iniaaedr 
on  the  ground  that  the  power  ^f  attorney  was 
not  proven.  Purlington  v.  Higgens,  6  L.  R.  R. 
481,  S.C.  1866. 

304.  And  in  a  similar  case,  where  the  power  of 
attorney  had  been  executed  under  private 
signature  and  seal  before  two  witnesses,  one  of 
whom  was  a  notary  public  of  Upper  Canada, 
and  was  accompanied  by  an  attestation  of  the 
notary  under  seal,  and  likewise  by  a  certificate  in 
the  usual  form  from  the  administrator  or  the 
governor  of  that  Province,  with  regpkrd  to  the  olBir 
cial  character  of  the  notary,  all  of  which  was 
duly  produced  and  filed  at  enqn^te,  the  action 
was  dismissed  on  the  ground  that  there  was  no 
sufiicient  proof  of  the  execution  ofthe  oower  of 
attorney.  Nye  v.  McDonalds  M.  P.  C.  a  134, 
P.  C.  1870,  ^  2  L.  C.  J.  109,  S.  C.  1861. 

305.  JEraiuitoritmy.«— Evidence  of  tbe  band- 
writing  of  a  subscribing  witness  who  is  proved 
to  be  outside  the  jurisdiction  of  the  oourt  is 
sufficientfif  there  be  also  evideooe  of  tbe  hand- 
writing  of  the  parties.  Camllier  v.  Fnuer,  h 
Scott,  2  Rev.  de  Ug.  279,  K.  B.  181 0. 

306.  A  verification  of  handwriting  by  wit- 
nesses cannot  he  allowed  until  all  otner  moiie 
of  proof  has  been  tried  and  fiiiled.  Foumel  v. 
Duvert,  2  Rev.  de  Ug.  279,  K.  B.  IdOl. 

307.  And  where  the  deteodants  dsnied  their 
signature  to  a  promissory  note,  and  evidence  waa 
a£iuced  showing  that  one  of  the  firm  by  whom 
the  note  purported  to  be  signed  had  seTenJ 
times  admitted  that  the  signature  was  that  of 
their  firm,  and  had  indeed  been  written  by  hiiu- 
B9\(—Held,  that,  as  there  was  no  lethal  proof  of 
want  of  senuineness  in  the  signature,  the  ad- 
mission thus  made  could  not  be  set  aside  on 
mere  presumption  arising  fn>m  knowledge  by 
another  of  tlie  bookkeeper's  handwriting,  and 
moreover  that  another  promissory  note  aij^Ded 
bv  the  firm  oould  not  be  used  for  the  purpose 
of  creating  a  standard  of  comparison  of  faand- 
writinff,  buch  signature  not  having  been  itself 
proved  to  be  genuine.  Reidetal.  k  WanuTf 
71L.  C.  R.  485,  Q.B.  1867. 

308.  Heirship. — ^In  an  action  on  a  promiaBory 
note  made  in  the  States  by  the  husband  aad  ad- 
ministrator of  the  deceased^J9e2d^  thai  latters 
of  administration  from  a  Court  of  Piob«te  ia 
the  State  of  Michigan,  produced  in  the  caaae,  as 
well  from  tbe  terms  thereof  as  fkt>m  thi  pnnci- 
pies  of  international  law,  dki  not  esieiid  be- 
yond the  limits  of  the  State  in  which  th9^  were 
granted,  and  formed,  therefore^  no  ewdattoe  of 
the  capacity  of  the  plaintiflb  as-  asfmniil 
Cotiet  al  k  Morrison,  9  L.  G.  R.  424^  <^  B.i859. 
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309.  lUegal  PracHees. — In  a  qui  tarn  action 

t^or  a  peoaltj,  for  practising  physic  without  a 

license,  two  witnesses  to  different  acta  of  such 

practices  is  sufficient  evidence  to  support  the 

.^tioD.  Pmzi  v.  Fay,  2  Rev.  de  Leg.  280^  K.  B. 
.1812.  ^  ^ 

310.  Impoteney. — In  an  action  to  annul  a 
marriage  on  the  ground  of  impoteney,  if  the 
proof  is  otherwise  incomplete,  the  defendant  may 
ve  compelled  to  submit  to  a  surgical  ezamina- 

•  tiop,  or,  in  default  of  so  doing,  the  grounds  of 
action  may  be  taken  pro  eof^easis.  Dorion  & 
Laurent,  17  L.  C.  J.  324,  Q.  B.  1843  ;  117  C  C. 

311.  Intention. — With  regard  to  a  person's 
intention  to  establish  his  domicile  in  a  certain 
place,  such  indention  may  be  proved  by  his 
subsequent  aots.  Cressi  v.  Baby  Jk  Baby,  10 
L.  C.  J.  313,  Q.  B.  1866;  81  C.  C. 

Zn.  LiabUiiy  under  a  Deed  of  Sale. ^The 
■  allegations  of  a  declaration  founded  upon  a  no- 
tarial deed  of  sale,  seeking  to  fasten  a  personal 
liability  upon  defendant  towards  plaintiff,  can- 
not be  proved  by  a  declaration  made  by  defen- 
dant in  another  deed  to  a  third  party.  Pelktier 
V.  RaUlle,  18  L.  C.  J.  1875,  S.  C.  1874. 

313.  Malice  in  Criminal  Cases » — On  a  trial 
for  libel,  acts  of  the  defendant  occurring  imme- 
diately alter  the  publication  may  be  proved,  in 
order  to  show  that  there  was  no  malice.  Regina 
V.  Dougall  et  ai.,  18  L.  C.  J.  85,  Q.  B.  1874. 

314.  Members  of  Corporations. — Where  in  an 
'  opposition  by  a  joint  stock  company  one  of  the 

stockholders  was  called  as  a  witnesi?,  and  \\\9 
evidence  was  objected  to  on  the  score  of  interest, 
and  he  admitted  that  he  held  stock  in  the  com- 
pany, but  that  it  was  ail  paid  up,  and  that  the 
company  was  insolvent,  and  under  no  circum- 
stances could  the  company  pay  its  creditors  in 
full — Held,  that  as  the  witness  could  not  be 
•called  upon  for  any  contribution,  even  for  costs, 
and  could  have,  therefore,  no  pecuniary  inter- 
est in  the  event  of  the  contest,  tnat  his  evidence 
was  adoiissible.  Moss  v.  Carmichael  k  The 
Bailwag  Car  Company,  3  L.  C.  J.  166,  8.  G. 
1856j262C.  C.  P. 

315.  Membership  oj  Parliament — ^On  a  mo- 
tion for  habeas  corpus — Held,  that  papers  pro- 
duced by  petitioner,  purporting  to  be  indentures 
of  election,  were  not  sufficient  evidence  of  his 
being  such  member  of  parliament,  so  as  to  en- 
title nim  to  the  benefit  of  the  writ  Bedard 
txp.,  a  R.  1,  K.  B.  1810. 

316.  Negligence. — Where  a  portion  of  a  build- 
ing destroyed  by  fire  was  occupied  by  a  tenant, 
and  other  portions  by  the  landlord  himnelf— 
Heldy  that  proof  of  negligence  on  the  part  of  the 
tenant  must  be  direct  and  positive.  Foster  v. 
Alli^,  16  L.  C.  J.  113,  Q.  B.  1872 ;  1629  C.  C. 

317  To  prove  negligence  on  the  part  of  the 
carrier  it  is  sufficient  to  establish  that  the  goods 
were  received  in  apparent  good  order  and  condi- 
tion, aod  delivered  in  bad  order,  and  could  not 
have  bee  a  damaged  in  the  way  they  were  by  any 
ordioaiy  handling  in  the  usual  course  of  trans- 
portatioQ.  Atwater  et  al.  v.  The  Grand  Trunk 
Railway  Company  of  Canada,  17  L.  G.  J.  1, 
S.  C.  B.  1873;  1676  C.C. 

318-  Noiairy  as  to  Notice  of  Protest — In  an 
actioii  againat  the  maker  and  endorser  of  a  pro- 
miaeocy  note,  the  evidence  of  the  notary  who 
made  tlie  pioteat  was  held  to  be  admissible 
to  ooalndiet  the  notice  filed  by  the  plaintiff. 


Dorwin  &  Evans  et  al.,  1  L.  G.  R.  100,  S.  G. 
1850. 

319.  Notary  as  to  a  Will. — The  notaries  and 
witnesses  to  a  will,  or  other  authentic  instru- 
ment«  are  competent  witnesses  upon  a  proceed- 
ing in  improbation,  impugning  the  validity  of 
such  will  or  authentic  instrument.  Willing  v. 
Parant,  4  L.  G.  R.  228,  S.  G.  1854. 

320.  One  Witness. — In  an  aq^ion  for  slander  ' 
against  a  woman — Held,  that  the  evidence  of 
one  witness  was  not  sufficient,  and  that  the 
second  witness  not  being  corroborative  of  the 
first,  there  was  nothing  to  sustain  the  verdict. 
Ferguson  v.  Oilmore,  5  L.  G.  R.  145,  S.  G. 
1855  ;  12.30  G.  G. 

321.  Ownership. — Possession  of  a  bill  of  lad- 
ing by  a  consignor  is  primd  facie  evidence  of 
ownership  of  the  goods.  Cusack  v.  The  Mutual 
Insurance  Company  of  Buffalo,  6  L.  G.  J.  97, 
S.  G.  1862 ;  1740,  1745,  2422,  2472,  &  2474  G.G. 

322.  Parties  Interested. — A  party  who  is  to 
be  paid  for  services  rendered  to  a  company  out 
of  the  shares  of  the  company,  which  shares  had 
not  been  delivered  to  him,  is  a  good  witness  on 
behalf  of  the  company,  in  an  action  brought 
against  them  to  enforce  a  commercial  contract, 
hia  interest  being  contingent  and  not  absolute. 
Kennedy  v.  The  Aylmer  Mutual  Steam  Mill 
Companu,  4  L.  G.  R.  86,  S.  G.  1853 ;  251  G.G.P. 

323.  Tne  maker  of  a  promissory  note,  payable 
to  order  of  the  defendant,  and  by  the  defendant 
endorsed  to  the  plaintiffs,  is  a  competent  witoess 
for  the  defendant.  McDonald  et  al.  v.  Seymour, 
6  L.  G.  R.  102,  8.  G.  1855 ;  251  G.  G.  P. 

324.  Where  action  wa^  brought  on  several 
promissory  notes,  to  which  a  plea  of  usury  was 
filed,  and  a  party  was  produced  as  witness  who 
was  the  maker  of  some  of  the  notes  and  the 
endorser  of  the  others — Held,  that  this  did  not 
affect  his  competencv  an  a  witness,  but  only  his 
credibihty.  malo  &  Nye,  1  L.  G.  J.  11,  &  I 
L.  G.  J.  156,  a  G.  1856 ;  1231,  32  G.  G.,  252 
G.  G.  P. 

326.  In  an  action  by  the  endorser  of  a  promis- 
sory note  against  the  maker — Held,  that  a  per- 
son who  has  received  money  on  account  of  the 
note,  before  maturity,  undertaking  to  pay  it 
over,  is  not  a  competent  witness  for  the  defien- 
dant,  as,  in  the  event  of  a  judgment  for  plaintiff, 
he  would  be  liable  to  the  defendant  for  costs  of 
the  action,  as  damages  for  the  non-fulfilment 
of  his  undertaking.*  Fraser  v.  Bradford,  2 
L.  G.J.  110,  S.G.  1857. 

326.  But  held,  in  the  same  case,  that  merely 
as  an  endorser  of  the  note  he  would  not  be  in- 
competent as  a  w!t*ies8.     lb. 

327.  The  maker  of  a  note,  who  is  implicated 
with  the  endorser  in  an  action  on  the  note,  may 
be  a  witness  for  such  endorser.  Woodbury  v. 
Garth,  9  L.  G.  R.  438,  Q.  B.  1858. 

328.  Where  action  was  brought  by  a  father 
to  recover  damages  from  the  defendant  for  de- 
bauching his  daughter,  a  minor  child,  nn'i 
thereby  wounding  him  in  his  sensibilities,  and 
depriving  him  of  her  services  and  society,  and 
the  plaintiff  called  the  daughter  to  prove  the 
assault  upon  her,  and  the  defendant  objected  to 


♦  By  252  C.  C.  P.  relatioiiBhip  or  connectton  by  mar- 
ria^,  except  that  between  consorts  and  interest  are 
not  objections  to  tbe  competency  of  a  witness,  bat  only 
to  his  credibiUty.    See  123S  G.  C.— Ed. 
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her  eviden^^ — JJeld^  tbftt  the  evidefioe  of  the 
daughter  might  be  received,  and  the  pI<kiDtiff 
wae  onlered  to  confine  himself  to  proor  of.  the 
a  t«  or  violence  com  plained  of.  NeiU  v.  IVty- 
lor,  16  L.  C.  R.  102,  S.  C.  1865. 

H29.  ParHes  to  the  SuiU—The  evidence  of 
one  of  several  defendants,  though  insolvent,  is 
iiitMimissible  to  prove  that  he  gave  the  plaintiff 
a  note  in  payment  of  the  one  sued  upon.  Brown 
y.  MaiUom  et  aL,  9  L.  C.  R.  252,  8.  C.  1859. 

330.  A  defendant  may  be  a  witness  for  a  co- 
defendant  if  he  be  not  interested,  or  his  interest 
have  been  removed  by  discharfre.  The  Bank  of 
British  Horth  America  &  CuvilUer  et  ah,  4 
L.  C.  J,  241,  Q.  B.  1859;  1231,  32  C.  G.  J^  251 
C.  C.  P. 

331.  Where  defendants  are  sued  jointly  and 
severally  they  can  exHn)ine  each  other  as  wit- 
nesses in  support  of  separate  issues  raised  by 
them.  Dams  v.  McDonald  et  al,,  5  L.  C.  J. 
154,  8.  G.  1861. 

332.  On  a  motion  to  revise  a  ruling  at  enquete 
it  was  held  that  the  evidence  of  a  party  to  the 
record,  though  proved  not  to  be  interested,  could 
not  be  received.  Ouimet  et  al.  v.  Simcoe  et  al., 
3L.  C.  J.  179,8.  C.  1859. 

333.  But  decided  in  a  contrary  sense  by 
another  judge  in  the  following  month.  lb.,  3 
L.  C.  J.  182,  a  C. 

334.  Under  the  statute  23  Vic.  cap.  57,  a  co- 
defendant  may  be  examined  as  a  witness  in  a 
cause  by  another  co-defendant.  David  v,  Mc- 
Donald et  aly  11  L.  C.  R.  116,  8.  C.  1861. 

335.  Where  objection  was  taken  at  enquete, 
and  reserved  for  hearing  in  banco^  to  the  ex- 
amination of  one  of  the  defendants  who  had 
been  summoned  by  the  plaintiti  under  an  ordin- 
ary subpoeiia,  on  the  ground  that  he  had 
already  been  examined  by  the  plaintiff  on 
interrogatories  sur  /aits  et  article — Held,  over- 
ruiinf;  the  objection,  that  according  to  the 
practice  of  the  courts,  he  must  be  admitted  as  a 
witness.  Bailey  v.  McKenzie  et  al.,  5  L.  G.  J. 
223,  8.  G.  1861. 

336.  Where  a  party  in  a  cause  lal  examined 
another  party  in  a  cause  as  a  witness,  and  had 
not  at  the  close  of  his  enquete,  or  at  any  other 
time,  declared  his  intention  of  availing  himself  of 
such  evidence — Held,  that  such  evidence  could 
not  avail  him  in  the  contestation.  Owens  v. 
Dubuc  &  Campbell,  6L.  G.  J.  121,  &  12  L.  G.R. 
329,  8.  G.  1862. 

337.  A  declaration  that  the  plaintiff  intends 
to  make  use  of  the  defendant's  evidence,  filed 
after  the  defe.idani's  enquete  is  closed,  is  tiled 
too  late  according  to  law,  and  will  be  struck 
from  the  tiles  of  the  court  on  the  defendant'-^ 
motion  to  that  effect.  Beaudry  v.  Ouimette,  8 
L.  C.  J,  126,  &  14  L.  G.  R.  107,  8.  G.  1863. 

338.  But,  on  special  motion  to  that  effect,  the 
plaintiff  may,  at  any  time  before  judgment,  file  a 
declaration  that  he  intends  to  make  use  of  the 
evidence  of  the  defendant.  lb.,  8  L.  G.  J.  127, 
8.  G. 

339.  In  a  hypothecary  action,  upon  an  obliga- 
tion for  one  hundred  and  fitly  prounds,  brought 
by  a  widow,  both  for  her^elt  and  as  executrix  to 
her  minor  children,  in  which  want  of  consider- 
ation was  set  up — Heldj  confirming  the  judg- 
ment of  the  court  below,  that  the  admission  of 
the  plaintiff,  who  was  the  only  witness  examined 
in  the  cause,  could  not  destroy  the  obligation  to 


the  prejudice  of  the  miqors.  MfAonty  k  M&wkyr 
1  L.  G.  JU  J.  32,  Q.  B.  1866. 

340.  In  an  action  ^t  tarn  for  a  penalty  the 
defendant  cannot  be  examined  as  a  witness 
against  himself.  Xontt  v.  Babomn,  1  R.  L.  687,. 
8.  G.,  4fe  Burton  v.  Young,  17  L.  C.  R.  379, 8.  C. 
1870. 

341.  The  evidence  of  defendants  who  had 
severed  in  their  defense,  when  sued  for  the 
amount  of  a  promissory  note  signed  by  them,  is 
admissibie  in  tavor  of  each  other.  Boehtidtr 
etal.,y.  Smith  etal.,  16  L.  G.  J.  12r  S.G.B- 
1871. 

342.  Partners. — In  an  action  against  a  part- 
nership for  goods  sold  to  one  of  the  partners  for 
the  use  of  the  partnership— J7e2(2»  confirming^ 
the  judgment  of  the  court  below,  that  the  an- 
swer to  jaits  et  articles  of  the  purcbaamg  part- 
ner, to  the  effect  that  he  applied  the  goods 
purchased  to  the  purposes  of  the  nrmt  are  not  only 
admissible  but  conclusive  evidence  to  bind  the 
firm.  Maguire  v.  Scott,  7  L.  G.  R.  461,  Q.  B. 
1857. 

343.  Partnership — Aa  regards  third  parties 
evidence  of  partnership  may  be  made  uy  wit> 
nesees ;  but,  as  between  the  partners  themeelve?,. 
they  can  only  make  evidence  of  the  partnership 
by  writing.  Beaudry  v.  Lafiamme  k  Dasis,  ^ 
L.  G.  J.  134,  8.  G.  1861. 

344.  Payment — Where  in  an  action  to>ieoover 
money  paid  to  him  as  attorney  tor  another,  the 
defendant  pleaded  payment  of  the  principal,  and 
attempted  to  prove  by  the  witnesses  to  a  receipt 
the  signature  by  mark  of  the  principal — HeUir- 
that,  in  a  non -commercial  ca«e,  such  evidence 
was  legal.  Nevin  et  al  &  Deblewry,'S  L.  G.  J.87 
&  88, 8.  G.  1857. 

345.  Where  a  question  arose  a<<  to  the  validity 
of  a  receipt  signed  by  the  mark  of  the  pereoD 
receiving,  and  attested  by  witnesses — Hela,  con- 
firming the  judgment  of  the  Goart  below,  that 
the  jurisprudence  of  this  Province  was  la  fhivor 
of  admitting  thevalidiiv  ofasignature  by  mark. 
lb.,  6  L.  G.  J.  151  &  12  L.  G.  R.  17,  Q.  B.  1861. 

346.  Persons  Deceased. — Where  in  an  action  it 
was  necesi«ry  to  examine  the  witnesses  de  novo, 
and  one  of  them  was  found  to  have  died  in  the  in- 
terval,  and  the  judge's  notes  were  mislaid  and 
could  not  be  used — Held,  admissible  to  prove 
by  any  persons  present  at  the  time,  and  who 
were  willine  to  swear  from  memory  as  to  what 
the  deceased  witness  said,  but  that  the  jndge 
who  took  the  uoies  could  not  be  examined  to 
prove  what  was  said  by  the  witness.  Sanard 
V.  ValUe,  4  L.  G.  R.  85,  G.  G.  1864. 

347.  Prescribed  Note* — Where  in  an  aB8uiiip$>it 
action  for  money  lent,  the  plaintiff  filed  a  pres- 
cribed note  as  evidence,  and  desired  to  examine 
the  defendant  upon  it,  and  the  defendant  objected 
to  the  evidence — Held,  to  be  admissable  as  a 
paper-writing  to  prove  the  receipt  by  defendant 
of  such  money,  Bagg  et  vir,  v.  Wurtele,  ^ 
L.  C.  J.  31,  8.  G.  1861. 

348.  A  prescribed  note  cannot  be  admitted  as 
proof  of  a  loan.  Gibau  v.  Chef,  14  L.  C.  J.  53, 
8.  G.  R.  1868. 

349.  Record. — If  the  record  states  that  the 
parties  were  heard,  it  is  proof  that  ther  weie 
present.  Filion  v.  Goulet,  2  Rev.  de  Leg,  279, 
K.B.1S17. 

350.  Relations . — In  a  non-commercial  case — 
held,  that  the  father  of  the  parties'  daacbter-iu- 
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law  waa  a  competeot  witows*  MaePherton  k 
Tilt  Bank  ofBrUUh  North  America,  1  L.  C.  R. 
306,  8.  C.  1851 ;  252  C.  C.  P. 

351.  Where  relatiODS  may  be  heard  to  prove 
facid  whioh  have  occurred  iu  the  family,  it  any 
of  the  facts  can  be  eatabliahed  by  witnet^tiea  who 
are  not  related,  the  proof  will  be  deemed  iosuf- 
ticient  Caron  v.  Miekaud,  2  L.  C.  R.  192, 8.  C. 
1851, 

352.  Relations  within  the  prohibited  degrees 
are  not  t^moins  n^eessaireB  adniissible  to  prove 
fl«duction  in  an  action  en  d^laroHtm  de  pater- 
nity. Stewart  v.  McEdwardt  4  L.  C.  R.  422, 
S.  C.  1<J54. 

353.  In  an  action  by  the  plaintiff  for  firewood 
solii  and  delivered,  it  whs  sought  to  prove  the 
sale  and  delivery  by  the  evidence  of  tlie  plain* 
titt's  nephew,  and,  objection  being  taken — Hdd^ 
by  three  judges  inbaneo^  tliat,  not  being  a  com- 
mercial transaction,  the  evidence  of  the  witness 
in  qaeetion  was  inadmissible,  as  being  within 
the  degree  of  relationship  prohibited  by  law. 
Dfsbarat8  v.  Murray^  3  L.  C.  J.  27,  S.  G.  1857  ; 
and  note  to  art.  .325  supra. 

354.  The  evidence  of  cousins  is  admissible  to 
prove  acts  of  kinship,  such  acts  being  tor  the 
roost  part  within  their  knowledge  only,  and 
therefore  neoemarily  procurable  by  them. 
FUion  et  al  v.  Binette,  4  L.  C.  J.  36, 8.  C.  1859. 

366.  In  an  action  iu  revendication — Held,  that 
the  SOD  of  the  plaintiff  was  not  a  competent  wit- 
QMS  for  his  fatber.  Hea/rU  k  Date,  11  L.  G.  R 
290,  Q.  B.  1861. 

356.  /?e2a^n«Atj7.— In  an  action  for  damages 
for  the  death  of  a  relative  killed  by  accident,  tne 
relationship  must  be  established  by  legal  proof. 
Provost  et  ux.  k  Jackson,  13  L.  G.  J.  170,  Q.  B. 
1869. 

357.  Sale. — In  an  hypothecary  action  against 
the  purchaser  of  an  immoveable — Held,  Uiat  a 
copy  of  the  deed  or  sale  delivered  orproduoeil  by 
the  registrar  or  deposited  in  his  office  for  regis- 
tration, is  not  evidence  of  sale.  Nye  &  Colville 
etal.jZL.  G.  R.  97,  Q.  B.  1852. 

358.  Separatum  of  Properfy. — In  an  action 
against  a  married  woman,  separated  as  to  pro- 
perty— Held,  that  the  production  of  a  notarial 
deed  in  which  the  defendant  took  the  quality  of 
separate  an  to  property  from  her  husband,  was 
not  sufficient  evidence,  it' she  denied  her  quality 
by  her  plea.  Wheeler  v.  Burkett  et  a/.,  11 
L.  C.  R.  118.  S.  C.  I860. 

359.  SoHeitor. — In  commercial  cases,  under 
the  English  rules  of  evidence,  a  solicitor  in  law 
may  be  a  witness  for  a  party  for  whom  he  has 
acted,  and  with  reeard  to  the  matter  in  which  he 
represents  him.  Mtlmeon  v.  Beaupri,  6  R.  L. 
50i>,  S.  G,  1874. 

360.  SUmder^-^lnwii  action  for  verbal  slander 
it  is  sufficient  if  the  substance  of  the  words 
laid  be  proved.  Hooper  v.  Arnold,  2  Rev.  de 
Leg.  333,  K.  B.  1819. 

361.  Value  of  Goods  Seized, — On  a  rule 
for  contrcdnte  par  eorps-^Held^  in  appeal, 
that  the  value  of  the  eoods  seized,  for  which 
the  rule  was  demaoded  against  the  guardian, 
Tiiay  be  established  by  the  verbal  tulmission 
of  the  plaintiff,  as  to  the  value  at  the  time 
the  seizure  was  made.  Leoesque  et  al,  k  Boston, 
3  L.  C.  J.  223,  Q.  B.  A  9  L.  G.  R.  238,  Q.  B. 
Ib69. 
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362.  Where  the  evidence  which  arises  on  a 
preliminary  exception  is  identical  with  that 
which  must  arise  on  the  merits,  it  will  still  be 
allowed.  Lamhey-  Brewster  et  al  &  Converse 
et  al,  5  R.  L.  531,  8.  G.  1873. 

XL.  Parolc. 

363.  In  a  action  by  a  merchant  asrainst  a 
brewer  for  a  quantity  of  beer  stored  in  his  cellar, 
it  was  held  to  be  a  commercial  matter,  so  as  to 
be  within  the  statute  of  frauds.  Pozer  v. 
Meiklefohn,  P.  R.  11,  K.  B.  1809. 

.164.  Parole  evidence  in  an  action  of  deposit 
is  admissible,  but  not  without  a  commencement 
depreuve  par  icrit.  Smith  v.  Galeskill,  2  Rev. 
de  L^g.  2n,  K.  B.  1812 ;  1233,  sec,  4,  G.  G. 

365.  An  extrait  du  bapthne  may  be  ex- 
plained bv  verbal  testimonv.  Poulin  v.  Thi- 
hault,  2  Rev.  de  L5g.  332,  K.  B.  1816. 

366.  Board  and  lodging  may  he  proved  by 
parole  evidence.  Spatz  v.  Meyers,  2  Rev.  de  L6g. 
332,  K.  B.  1816. 

367.  In  an  action  for  the  u*»e  and  occupation 
of  a  farm,  the  quantum  valebat  of  such  use  and 
occupation,  and  the  defendant's  possession,  may 
be  proved  bv  witnesses.  Langlois  v.  Darbyson, 
2  Rev.  de  L6g.  333,  K.  B.  1820. 

368.  Witnesses  may  be  called  to  show  that  a 
particular  expression  in  a  commercial  contract  is 
un-lerstood  in  the  mercantile  world  in  a  sense 
difl^rent  ffom  its  ordinary  import.  Scholefidd 
V.  Leblond,  2  Rev.  de  L6g.  77,  K.  B.  1821, 

.369.  In  a  petitory  action  brought  to  set  a-side  a 
deed  of  sale  of  a  certain  lot  of  land,  executed 
while  the  plaintiffs  were  minors— flijW,  that  the 
observance  of  the  formalities  preliminary  tn  »uch 
sale,  as,  for  instance,  that  the  required  publica- 
tions of  sale  were  duly  made,  cannot  be  estab- 
lii»hed  by  verbal  evidence.  Poustie  et  al.  v. 
McGregor,  9  L.  G.  J.  332,  S.  G.  R.  1851 ; 
1233  0.  G. 

370.  Action  was  brought  to  set  aside  a  will 
on  the  ground  of  suggestion,  and  as  being  made 
by  the  testatrix  at  a  time  when  she  was  not 
saine  d^entendement  At  the  enqv^te  the  two 
notaries  by  whom  the  will  was  executed  were 
proiluced  by  the  plaintiff,  who  sought  to 
examine  them  as  to  the  state  of  mind  of  the 
testatrix  at  the  time  of  making  the  will.  The 
questions  were  objected  to  on  the  ground  that 
parole  evidence  could  not  be  produced  to  contra- 
dict the  words  saine  d*entendement  contained 
in  the  will — Held,  that  these  words  were  mere 
matter  of  form,  and  could  be  contradicted  by 
parole  evidence.  Clarke  v.  Clarke  et  alt 
3L.  G.R.  11,8.  G.  1851. 

371 .  The  sale  of  a  wagon  and  harness  by  a 
hotel  keeper  to  the  defendant,  described  as  a 
collector  and  commercant^  is  a  commercial  fact, 
and  can  be  proved  by  parole  evidence.  Vandal 
v.  Grenier,  6  L.  G.  R.  475,  8.  G.  1855; 
1233  C.  G. 

372.  A  person  who  brings  action  against  a 
common  carrier  for  the  loss  of  a  trunk  and  con- 
tents by  neglect,  may  prove  by  his  own  oath, 
ex  necessitate  rei,  the  contents  of  the  trunk. 
Bobson  V.  Hooker  et  al,  3  L.  G.  J.  86,  S.  G. 
1855. 

373.  Where  the  plaintiflh  brought  action  for 
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extra  work  done  in  connection  with  a  contract 
which  tbe^  had  in  writing  with  the  defendant, 
and  in  which  it  waa  stipulated  that  no  charge 
shoald  be  maj  for  extra  work,  unless  the  order 
for  such  work  should  de  given  expressly  and  in 
writinff — Held,  reversing  the  judgment  of  the 
court  oelow,  that  this  would  not  exempt  the 
proprietor  from  answering  surf  aits  et  articles 
as  to  verbal  orders  siven  for  such  extra  work,  and 
that  the  contract  bein^  a  commercial  one,  oral 
evidence  was  admissible.  Kennedy  et  at.  & 
Smith,  Q  L.  C  B.  260,  Q.  B.  1856;  1233  & 
1690  C.C. 

374.  Where  the  validity  of  a  report  of  arbitra- 
tors was  attacked  by  the  defendant  on  the  ground 
that  the  arbitrators  had  refused  to  take  the 
evidence  of  certain  witnesses,  and  that  great 
injustice  had  been  thereby  done,  and  sought  to 
prove  hid  allegations  by  the  evidence  of  one  of 
the  arbitrators,  to  which  the  plaintiff  objected — 
Held,  that  a  report  of  arbitrators  could  not  be 
attacked  by  parole  testimony,  when  it  is  of  itself 
otherwise  conclusive.  Joseph  v.  Ostell,  1 
L.  C.  J,  265  &  11  L.  C.  B,  499,  S.  C.  1856. 

375.  In  an  action  against  an  insurance  com- 
pany for  the  amount  of  an  insurance,  for  the 
premium  of  which  the  insured  had  given  a 
promissory  note,  which  had  been  dishonored  at 
maturity,  but  for  which  no  policy  or  interint 
receipt  had  been  issued  by  the  company — Held, 
confirming  the  judguent  of  the  court  below,  that 
parole  evidence  ot  such  contract  ot  insurance  wafa 
admissible  The  Montreal  Assurance  Company 
v.  McGillivray,  2  L.  C.  J,  221  &  8  L.  C.  B.  401, 
<J.  B.  1857  ;  1233  C  C. 

376.  The  plaintiff  brought  acti#n  against  the 
legatee  of  the  deceased  for  an  amount  due  him 
by  the  deceased,  and  the  defendant  pleaded  that 
he  was  not  the  universal  legatee  of  deceased,  as 
alleged  by  plaintiff,  and  plaintiff  wished  to  prove 
by  a  witness  that  defendant  had  promised  to 

Say  the  debt  in  question — Held,  that  parole  evi- 
ence  of  such  a  promise  could  not  be  admitted. 
McMartin  v.  Gareau,  1  L.  G.  J.  286,  S.  C  1857; 
1233  C.  C. 

377.  Where  a  clerk  was  induced  by  the  repre- 
sentations of  the  debtor,  who  was  paying  a  cer- 
tain amount  on  account  of  a  pronr\is8ory  note 
due  to  his  employer,  to  give  a  receipt  for  such 
amount  added  to  an  amount  which  the  plaintiff 
had  previously  paid,  and  for  which  he  falsely 
stated  he  had  received  no  receipt — Held,  on  an 
action  by  the  creditor,  reversing  the  decision  of 
the  court  below  (3  L.  G.  J.  89,  S.  G.),  that  the 
evidence  of  the  clerk  might  be  received  to  show 
that  he  had  signed  such  receipt  through  error, 
and  in  consequence  of  the  fraud  and  misrepre- 
sentations of  defendant.  Whitney  &  Clarke,  3 
L.  G.  J.  318,  &  9  L.  G.  B.  339,  Q.  B.  1859. 

378.  In  an  action  by  a  shipper  for  freight — 
Held,  that  the  bill  of  lading  as  between  the 
original  parties,  being  merely  a  receipt,  was  liable 
to  be  explained  by  parole  evidence.  Fowler  v. 
Stirling  etal,  3  L  C.  J.  103,  S.  G.  1858. 

379.  A  contract  of  an  executory  nature  may 
be  proved  by  witnesses  without  a  commencement 
of  proof  in  writing.  Trudeau  et  aL  v.  Menard, 
3  L.  G.  J.  52,  S.  C.  1858. 

380.  And  where  the  plaintiff  brought  action 
on  a  policy  of  fire  insurance,  and  the  defendants 
pleaded  that  there  had  been  misdescription  and 
misrepresentation  in  the  policy,  and  the  plaintiff 


examined  the  agent  and  clerk  of  the  defendants 
to  show  that  the  errors,  if  any,  were  the  fault  of 
defendants  themselves  and  their  agents,  to  all 
of  which  defendants  objected  as  inadroiseible — 
Held,  that  no  better  evidence  of  the  cause  and 
nature  of  the  errors  contained  in  the  policy  could 
be  found  than  the  testimony  of  the  persons  by 
whose  instrumentality  the  policy  was  drawn  and 
executed.  Somers  v.  The  Athencsum  Insurance 
Society,  3  L.  C  J.  67  &  9  L.  G.  B.  61,  S.  C. 
1858;  993  &  1234  G.G. 

381.  In  an  action  by  a  creditor  against  a  share- 
holder of  the  Montreal  and  Bytown  Bailway 
Gompany— iTeW,  that  the  verbal  testimony  of 
the  secretary  of  the  Gompany,  to  the  effect  that 
it  appeared  by  the  books  of  the  Gompany  that 
the  shares  originally  standing  in  the  name  of 
the  defendant  had  been  transferred  before  the 
institution  of  the  plaintiff*s  action,  was  insufli- 
cient  to  establish  the  fact  of  such  transfer. 
Cockbum  V.  Beaudry,  2  L.  G.  J.  283,  S.  C. 
1855;  1204  G.G. 

382.  The  plaintiff,  as  representing  his  decea^ 
wife  and  defendant's  daughter,  brought  action  to 
recover  the  value  of  the  use  and  occupation  of  a 
farm  purchased  by  his  (the  plaintiff's^  wife. 
The  defendant  pleaded  compensation,  alleging 
that  the  purchase  money  of  the  farm  in  question 
was  paid  by  him  in  discharge  of  his  daughter, 
and  at  her  request— JBTc/ei,  that  verbal  evidence 
could  not  be  received  to  prove  that  the  bargain 
for  the  property  was  made  by  the  defendant,  that 
he  bought  and  paid  for  it,  taking  the  deed  in  the 
name  of  his  daughter.  Lefebvre  v.  De  MonUgny, 
9L.C.B.233,  S.  G.1858. 

383.  On  a  sale  of  a  cargo  of  coals  by  writen 
memorandum,  with  verbal  warranty  of  the  best 
quality,  where  an  inferior  quality  was  delivered, 
and  action  brought — Hdd,  that  parole  testimony 
could  not  be  admitted  to  prove  the  verbal  war- 
ranty, and  it  would  tend  to  control  the  written 
memorandum,  and  the  purchaser  must  pay  the 
full  contract  price  for  the  coals,  as  if  they  were 
the  best  qualitv.  Try  &  The  Richelieu  Cb.,  9 
L.G.  B.  406,  Q'.  B.  1859. 

384.  In  an  action  on  two  notarial  obligations, 
signed  by  a  wife  separate  as  to  property,  in  which 
she  acknowledged  herself  personalljr  indebted  to 
the  plaintiff — Held,  confirming  the  judgment  of 
the  court  below,  that  parole  evidence  wa.s  ad- 
missible to  prove  that  it  was  the  husband  who 
was  really  indebted,  and  that  she  was  merely  a 
prH  nom'foT  him.  Mercille  v.  Foumitr  et  rrr, 
2  L.  G.  J.  235,  S.G.,  &  4  L.  G.  J.  61,49  L.  C.  H. 
300, 1859. 

385.  In  an  action  brought  for  the  purpose  of 
establishing  the  payment  of  a  promissory  note — 
Held,  reversing  the  judgment  of  the  court  below 
(3  L.  G.  J.  232,  S.  C.),  that  the  payment  of  the 
note  could  be  proved  by  witnesses.  Garden  et 
al  k  Finlay  et  al,  8  L.  G.  J.  139,  Q.  B.  1859  ; 
1233,  sec.  1,  C.  G. 

386.  On  the  23rd  of  October,  1855,  B  acknow- 
ledged a  transfer  as  made  to  him  by  N  of  his 
rights  in  a  certain  lot  of  land,  and  agreed  lo  imkc 
N's  interest  in  the  lot  and  allow  him  upon 
debts  due  to  B  whatever  two  persons  ammed 
should  appraise  it  as  worth.  On  the  19th  June, 
1856,  the  persons  so  named  appraised  tht  Tmlae 
of  N's  interest  in  iJie  lot,  and  awarded  tiiat  B 
should  allow  N  $300  v^pon  the  dehia  he  then 
held  against  N,  or  pay  him  the  money.  On  the 
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29th  March,  1859,N  institated  an  action  against 
R  for  the  $300,  setting  up  the  eubmieston  and 
araraieal,  and  alleging  that  R  bad  refused  to 
allow  or  deduct  the  $300  for  the  debts  due,  and 
bad  compelled  him  to  pay  the  debts  in  full.  The 
defendant  pleaded  payment,  set  up  a  claim  on 
notice  filed,  and  that  a  settlement  had  been  made 
and  deduction  allowed  of  the  $300  on  the  8th 
September,  1856.  The  plaintiff  produced  with 
his  answer  R's  receipt  for  $650  of  the  8th  Sep- 
tember, 1856,  in  full  of  all  obligations,  &c.,  and 
alleged  that  this  amount  was  more  than  was 
due  on  the  notes  referred  to,  and  that  the  whole 
of  the  notes  were  paid  in  cash — Jle^d,  confirming 
the  judgment  of  the  court  below,  that  the  parties 
present  on  the  8th  September,  1856,  were  inad- 
iniesible  to  prove  by  parole  teRtimony  conversa- 
tions between  the  phiintiff  and  defendant  as  to 
the  settlement  and  deduction  of  the  $300,  or  that 
N  had  admitted  such  deduction  and  settlement 
at  the  date  of  the  receipt.  Rowell  &  Newton, 
10  L.  C.  R.  437,  Q.  B.  1860. 

387.  J/«Zd,overruling  the  judgment  ofthe  court 
below  (3  L.  C.  J.  232),  that  proofof  payment  of  a 
promissory  note  may  be  maoe  by  parole  evidence. 
Garden  et  al  v.  Finley  et  aL,  8  L.  C  J.  139  & 
10  L.  C.  R.  2S5,  Q.  B.  1860 ;  1233,  sec.  1,  C.  C. 

388.  Where  to  an  action  on  a  promissory  note 
against  the  indorser  the  defendant  pleaded, 
among  other  things,  that  the  time  the  endorse- 
ment was  made  by  him  the  endorser  agreed 
verbally  to  accept  the  note  on  the  credit  of  the 
maker  alone,withoutrecour8e  to  him,  the  defend- 
ant—iJe^,  reversing  the  judgment  of  the  court 
below,  that  parole  evidence  of  such  an  agreement 
was  inadmissible,  as  tending  to  vary  the  terms  of 
a  valid  written  agreement.  Chamberlin  &  Ball, 
6  L.  C.  J.  88  &  11  L.  C.  R.  50,  Q.  B.  1860  ;  1234 
C.  C. 

389.  Action  was  brought  for  rent,  and  the  de- 
fendant pleaded  that  he  did  not  obtain  possession 
of  the  premises  leased  until  ten  days  after  the 
time  mentioned  in  the  deed  of  lease,  and  that  be 
was  entitled  to  damages  therefor,  and  to  apply 
such  damages  in  deduction  of  the  rent  pro  tanto 
— Beld,  reversing  the  judgment  of  the  court 
below,  that  parole  evidence  would  be  received  of 
such  allegations.  Belleau  &  Regina,  12  L«  C.R. 
61,  Q.  B.  1861. 

390.  Action  was  brought  on  a  sale  of  flour  t 
defendant  through  a  broker,  which  defendant 
accepted,and  the  plaintiffs  contented  themselves 
with  producing  the  broker's  sold  note,  and  the 
parole  evidence  of  the  broker  as  to  the  existence 
of  the  bought  note  and  the  contents  thereof,  and 
the  defendant  at  the  final  hearing  moved  to  reject 
the  parole  evidence,  tiie  motion  was  granted  and 
the  action  di^mi-ssed  with  co«ts.  Oould  etal,  v. 
Binmore  et  al,  6  L.  G.  J.  296,  S.  C.  1861. 

391.  In  an  action  on  a  life  insurance  policjr — 
Held,  that  parole  evidence  of  the  azes  of  the  in- 
sured would  not  be  admitted  until  the  non-exist- 
ence of  baptismal  registers  had  been  proved. 
Hcsrtiffon  v.  International  Life  Assurance  So- 
cuty,  6  L.  C.J.  203,  S.  G.  1863;  51  &  1204  CO. 

392.  In  an  action  for  $33.25,  parole  evidence 
is  inadmissible  to  prove  a  contract  of  suretyship. 
Jieeee9  v.  Malkioi,  8  L.  G.  J.  84,  G.  G.1863; 

1233  ac. 

393.  Where  an  endorser  of  a  note  was  release^l 
from  fialnlity  thereon  by  the  fact  that  the  note 
waa  nol  protested,  but  afterwards  wont  to  the 


plaintiffs  and  promised  not  to  take  advantage  of 
the  circumstances,  but  would  pay  the  note,  and 
afterwards  sent  a  letter  to  the  same  effect,  which 
wa^  destroyed,  and  finally  refused  to  pay  it — 
Held,  that  his  promise  could  be  proved  by 
parol  evidence.  Johnson  et  aL  &  Geoffrion,  7 
L  G.  J.  125  &  13  L.  G.  R.  161,  G.  G.  1863. 

394.  In  an  action  for  rent  under  a  verbal  lease 
— Held,ihfii  where  the  lessee, by  his  plea  orother- 
wise,  admits  the  existence  of  a  verbal  lease  and 
occupation,  the  lessor  may  prove  by  witnesses 
the  value  and  duration  of  the  occupation.  Viger 
&  Belioeau,  7  L.  G.  J.  199,  Q.  B.  1863  ;  1233,  sec. 
3  &  1608  G.  G. 

395.  In  an  action  on  an  obligation  entered  into 
by  a  wife  as  surety  for  her  husband — Held,ititki 
in  order  to  disprove  the  contents  of  ^uch  docu- 
ment there  must  be  a  commencement  de  preuve 
par  icrit.  Fuchs  v.  Talbot  &  LarivUre  et  aL, 
13  L.  G.  R.  494,  G.  G.  1863. 

396.  Oral  testimony  maj  be  adduced  to  dis- 
prove an  entry  of  baptism  in  a  non-authentic  re- 
gister, even  where  mention  is  made  of  the  date 
of  the  birth  of  the  person  baptised,  and  is  signed 
bv  both  persons.  Sykes  &  Shaw  et  al.,  9  L.  G.  J. 
lil  &  15  L.  G.  R.  304,  Q.  B.  1864. 

397.  An  agreement  to  release  the  maker  of  a 
negotiable  promissory  note,  made  atter  signing 
and  before  maturity,  may  be  proved  by  parol 
evidence.  Gale  v.  Vockbum,  8  L.  G.  J.  341,  S.  G. 
1864. 

398.  In  an  action  on  a  lost  note — Heldjih^t  the 
evidence  of  the  payee  of  the  note,  after  making 
affidavit  of  its  loss,  is  good  and  sufficient.  Garden 
&  Ruiter,  9  L.  G.  J.  217  &  15  L.  G.R.  237,  Q.B. 
18G4 ;  1233,  sec.  6,  G.  G. 

399.  In  commercial  matters  the  creditor  of  a 
written  obligation,  and  account  current  subse- 
quent to  the  date  of  the  obligation,  may  make 
proof  by  witnesses  of  a  verbal  agreement  by 
which  he  stipulated  that  payments  to  be  made 
should  be  imputed  first  on  the  account  current. 
Lalonde  v.  Rolland,  10  L.  G.  J.  421.  S.  G.  1864. 

400.  In  an  action  on  a  note,  in  which  a  receipt 
was  filed  by  defendant  explaining  to  some  extent 
the  terms  on  which  the  note  was  given — Held^ 
that  parole  evidence  could  not  1^  received  to 
alter,  vary  or  control  the  receipt,  which  must 
be  assimilated  to  a  written  contract.  West  et 
al  V.  Heck  el  al,  15  L.  G.  R.  422,  G.  G.  1864  ; 
1234  G.G. 

401 .  In  an  action  to  rescind  a  lea^^  under  the 
Lessor  and  Lessee  Act,for  contravention  of  one  of 
the  stipulations  of  the  lease,  to  the  effect  that  the 
lessee  should  not  sublet  without  the  consent  of 
the  lessor,  and  the  defendant  wished  to  examine 
plaintiff  as  to  whether  there  was  not  an  under- 
standing that  he  should  be  allowed  to  sublet  the 
premises — Held,  that  evidence  could  not  be  ad- 
mitted to  contradict  the  lease,  unless  a  commence' 
ment  de  preuve  par  icrit  were  first  obtained  by 
examining  such  party  br  interrogatories  sur/ati 
et  articles.  Foley  &  Charles,  15  L.  G.  R.  248, 
Q.  B.  1865;  1233&  1234  G.  G. 

In  an  action  for  tithes— ^^e^,  that  parole 
evidence  was  inadmissible  to  prove  a  verbal 
notice  to  a  priest  that  the  df'fendant  had  ceased 
to  Ite  a  Roman  Gatholic.  Proulx  v.  Dupuis,  10 
L.  G.  J.  114  k  16  L.  G.  R.  172,S.  G,  1865;  1233 
G.  G. 

403.  A  right  of  mt7o^«nA«^)^ cannot  be  estab- 
lished by  mere  verbal  evidence  where  there  is  no 
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title,  and  the  marlcB  on  the  wall  do  not  indicate 
any  8ueh  right.  Rodier  &  Taii,  1  L-  C.  L.  J. 
70,  C.  C.  1865. 

404.  Parole  evidence  is  received  to  prove  a 
verbal  afrreeoient,  extending  the  terms  of  a  writ- 
ten contract  filed  in  the  causet  affecting  a  sum  of 
money  amountinft  to  over  fifty  dollani.  East" 
man  v.  Rolland,  2  L.  G.  L.  J.  216,  C.  C.  1866. 

406.  Parole  evidence  may  be  received  to  prove 
the  contents  of  a  lost  document  after  the  loss  is 
established  by  affidavit.  Russell  v.  Guertin  et 
al,  10  L.  C.  J.  133,  S.  C.  1866;  1217  &,  1233, 
sec.  6,  C.  C. 

406.  Marriage  contracted  where  there  are  no 
prieetSj^  no  magistrates,  no  civil  or  religious 
authority,  and  no  registers,  may  be  provSl  by 
j)arole  evidence,  and  the  adnussion  of  the  par- 
ties, combined  by  long  co-habitation  and  repute, 
will  be  the  best  evidence.  Connelly  v.  Woolrich 
k  Johnson,  11  L.  0.  J.  197,  &  3  G.  L.  J.  14, 
S.  C.  1867  ;  61  A  162  G.  G. 

408.  Verbal  evidence  may  be  admitted  to 
prove,  in  an  action  en  bornage,  that  the  fences 
existing  at  the  time  of  the  action  have  been 
there  for  upwards  of  thirty  years,  although  it  be 
proved  that  such  fence  was  destroved  oy  fire, 
and  remained  so  destroyed  for  upwards  of  a  year, 
and  although  none  of  the  witnesses  can  testify  to 
having  seen  the  old  one  destroyed  or  the  new 
one  built.  Eglaugh  k  The  Soctety  of  the  Mon- 
treal General  Hospital,  12  L.  G.  J.  39,  Q.  B. 
1868. 

408.  Verbal  evidencr  is  inadmissible  to  prove 
payment  of  a  debt  due  under  a  judgment,  al- 
though the  debt  were  originally  of  a  commercial 
nature.  Miller  v.  Kemp  k  Baker  k  Kemp  k 
Thayer,  14  L.  G.  J.  74, 1^  G.  R.  1869. 

409.  Parole  evidence  will  be  admitted  to  show 
that  a  deed  of  sale  passed  before  a  notary  was 
written  and  read  in  a  language  which  one  of 
the  parties  thereunto  did  not  understand,  and 
that  It  contained  stipulations  different  fh)m  those 
to  which  he  agreed.  Noble  v.  Lahaye,  1  R.  L. 
197,  S.  G.  R.  1»69  ;  1210, 1211, 1234  C.  C. 

410.  In  an  action  by  a  contract  ir  for  the  con- 
struction of  a  chapel,  etc. — Held,  that  tenders 
on  the  part  of  the  contractor,  when  the  amount 
exceedeil  fifty  dollars,  could  not  be  proved  by 
witnesses.  Chevrefils  v.  Les  Syndics  de  la 
Faroisse  de  iSt.  Hiline,  2  R.  L.  161,  S.  G.  1869. 

411.  Nor  could  the  acceptance  of  such  ten- 
ders bv  the  wardens  appointed  for  the  construc- 
tion of  the  church  be  proved  by  witnesses,  inas- 
much as  the  wardens  so  appointed  form  a  cor- 
poration, and  cannot  bind  tnemselves  except  by 
writing.    lb.  &  365  G.  G. 

412.  And  heldt  also  that  the  wardens  so  ap- 
pointed are  competent  witnesses  in  all  matters 
in  which  they  have  no  private  interest,  and 
which  relate  to  affairs  in  wbich  all  the  parish- 
ioners are  interested.    lb. 

413.  An  insurable  interest  in  a  property  in 
which  the  legal  title  appears  to  be  in  anotlier 
may  be  proved  by  parole  evidence.  White  is 
mudiU  k  The  Home  Insurance  Company,  14 
t.  G.  J.  301,  S.  C.  1870  ;  1233  k  2470  G.  C. 

414.  The  possession  of  moveables  is  equiva- 
lent to  a  commencement  depreuveparScrit,  f>uf- 
ffctent  to  allow  the  possessor  of  them  to  explain 
his  possession  by  parole  evidence.  Lefebtre  v. 
Bruneau,  14  L.  G.  J.  268,  S.  G.  R.  1870. 

416.  The  words  of  article  1236  G.  G.,  "all 


contracts  for  the  sale  of  goods,**  comprise  the 
sale  of  promissory  notes  aim),  and  such  sale  for 
an  amount  exceeding  fifty  dollars,  and  such  coi»- 
tract  cannot  be  proved,  except  there  isa  writiug 
signed  by  the  partv  to  be  bound.  TnU€au  v. 
Leblanc,  4  R.  L.  560,  Q.  B.  1870. 

416.  Where  a  defendant  bad  been  condemned 
in  1859  in  a  sum  excee<]ing  $25,  for  an  eiectioe 
offence,  and  had  established  by  witnesses  that 
the  plaintiff  had  given  the  defendant  a  writing 
by  which  he  loaned  him  a  sufficient  amount  to 

Cay  the  judgment,  and  a  note  of  the  writing  had 
een  made  by  witness  in  his  account  Uxik— 
Held,  that  he  would  be  admitteii  to  prove  the 
jvriting  and  the  circumstances  of  the  loss  of  it, 
and  that  proof  bv  testimony  might  in  su«;h  case 
be  admitted,  6uevremont  v.  Girard  k  L&n- 
gevin,  3  R.  L.  ,36,  G.  G.  1871 ;  1233  G.  C. 

417.  Proof  by  testimony  is  admissible  in 
commercial  matters  to  establish  a  payment  ob 
account  suflScient  to  interrupt  prebcription. 
Hall  V.  Decany,ZR.  L.  453,  S.  G.  R.  1871 ;  ]2.'i3 
G.  C. 

418.  Where  a  landlord  agreed  with  his  tenant 
in  a  lease  between  them  that,  at  the  ezpiratioa 
of  the  lease,  he  might  have  the  premises  for 
three  years  more,  provided  he  gave  three 
mouths'  notice  in  writing,  and  the  tenant  eave 
the  necessary  notice,  but  verbally,  to  the  plain- 
tiff's family,  and  the  landlord  having  broaght 
action  to  eject  the  defendant  from  the  premises, 
the  defendant  adduced  paro  le  evidence  of  the 
notice  given,  which  was  not  opposed  at  the 
trial,  and  in  revision  was  held  to  be  good,  and 
the  judgment  dismissing  plaintiff's  action  was 
confirmed  with  costs.  Saunders  v.  Deom^  15 
L.  G.  L.  265,  S.  G.  R.  1871 ;  1233,  sec  3,  C  G. 

419.  A  broker  may  prove  by  parole  evidence 
his  authority  to  act  for  the  parties,  and  the 
retention  by  the  parties  of  the  contract  note  so 
signed  is  evidence  of  the  authoritv  of  the  broker 
to  bind  them  in  the  manner  tlierein  stated. 
Inski  et  al.  v.  Hope  et  a^,  17  L.  G.  J.  19,  S.  C. 
1873. 

420*  Held,  reversing  the  jud^rment  of  the 
Queen's  Bench  (15  L.  G.  J.  152),  that  proof 
of  a  manual  gift  of  a  value  exceeding  AtXr  dol- 
lars, may  be  made  bv  parole  evidence*  tticher 
k  Voyer  et  al,  5  R.  L.  591,  P.  G.  1874. 

421.  Where  a  wife  has  bound  herself  jointly 
and  severally  with  her  husband  by  act  befon 
notary,  she  may,  nevertheless,  always  declare 
to  the  contrary,  and  make  proof  by  testimooy 
of  such  facts  as  will  demonstrate  that  she  onlV 
acted  as  suretv  for  her  husliand.  Malhiot  k 
Brunelles  et  vir.,  15  L.  G.  J.  197,  Q.  B.  1871 ; 
1301  G.  C. 

422.  Where  a  purchase  had  Veen  made  by  an 
agent  of  a  quantity  ot  brandy,  and  the  principal, 
on  action  brought,  ad  mitred' the  authority  ofthe 
agent  to  buv  such  goods  of  such  a  merchant, 
and  proof  &ad  been  made  of  delivery  ofthe 
goods  to  a  carrier — Held,  that  the  ptainliff 
should  be  permitte«i  to  prove  hy  the  a^ent  the 
quantity  ofgoods  so  sold  and  de^vered.  Memer 
et  al.  k  Beaupri,  3  R.  L.  34,  G.  G.  IS71 ;  351 
G.  G.  P. 

423.  Proof  hy  testimony  may  be  rtceivcd  ia 
matters  beyond  and  even  in  oontradiollian  of  a 
valid  written  insirument,  when  tendef^  by  a 
person  who  is  not  a  party  to  the  deed.  O^rmrd 
V.  Bradstreei,  4  R.  L.  376>  8.  C.  1871;  tlMC.  C 
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424.  The  plaintiff  sued  the  defendant  for  data- 
agee  for  the  non-faifilroent  of  a  contract  to 
delirer  to  him  eight  hundred  hundles  of  bay,  and 
of  which  defendant  had  only  delivered  one  hmn- 
dffil  and  twenty-two  bundles,  and  it  was  proved 
nhat  the  plaiiitifl^  although  he  was  a  trader,  had 
never  before  bought  hay,  and  that  it  formed 
no  part  of  his  regular  business — Held,  that  be 
coald  not  prove  such  a  contract  by  witnesses, 
notwithstanding  the  delivery  of  part  of  the  hay 
contracted  for,  Ouemon  v.  Lacombe,  4  R.  L 
385.S.C.  1872;  1232  C.C. 

426,  In  an  aciton  for  the  recovery  of  property 
lodt  by  the  plaintiff  and  found  by  the  defendant, 
the  only  |»oof  of  the  flndins  was  the  admission 
of  the  defendant — Held,  that  verbal  evidence 
thereof  could  be  adduced  without  a  commence- 
ment depreute  par  ierit.    Talbot  &  Blanchet, 

3  R.  C.  238,  Q.  fi.  1872. 

426.  Proof  of  the  transfer  of  a  prom  iff^ory  note 
may  be  made  by  parole  evidence.  Dup'uis  v. 
Jfojuon,  17  L.  C.  J.  42,  C.  C.  1873. 

427.  Where  iu  a  case  of  siparation  de  corps 
ftdebien,  a  witness  was  calleJ  to  prove  thecon- 

4  nts  of  a  letter  which  had  been  destroyed~^«/d, 
OQ  a  motion  to  reverse  the  ruling  at  enoutte^  that  j 
pan>le  evidence  of  the  concents  of  said  letter  wa8  ! 
admissible.    1233  C.  C. 

428.  A  trader  sold  to  a  non- trader  a  horse,  and 
the  latter  had  the  animal  iu  his  posse<«sion,  and 
action  was  brought  in  assumpsit  to  recover  the 
priceof  the  horse— i7ie2(2,  that  the  plaintiff  might 
adduce  parole  evidence  of  the  sale  of  the  horse. 

'Cox  k  Fattan,  17  L.  C.  J.  68,  Q.  B.  1874. 

429 .  And  hetd^  also,  that  even  if  the  transac- 
•ton  were  a  non-commercial  one}  the  answer  of  the 

defendant  that  the  horse  was  received  on  trial, 
faniished  a  eammeneement  de  preuvepar  4cr\i,  ^ 
•  and  oral  evidence  on  the  part  of  tbe  plaintiff! 
was  admissible  to  prove  the  sale.    lb.,  18  L.  G.  J . 
316,Q.  B.;  2S1C.0.P. 

430.  Oral  proof  is  admissible  to  establish  a 
verbal  agreement  to  terminate  a  written  contract, 
where  the  object  of  the  aereement  or  contract 
does  not  exceed  in  value  nfly  dollars.  Leblanc 

.&  RoMconi  et  aZ.,4R.  L.  6§5,  Mag.  Cu  1873; 
1233,eec.2,G.C. 

431.  Where  an  emptovee  sued  on  a  written 

'Contract  with   his  employer— JETeJ^f,  that   the 

defendant  could  not  produce  verbal  evidence  to 

prove  other  agreements  than  those  in  the  writing. 

Lomoiilait  V.  Amo9etal.,b  R.  L.  353,  S.  C.  K. 

.1874;  1234  G.  a 

432.  Proof  by  witnesses  of  a  sale  between  par- 
tiea  without  wntinjz,  and  without  previous  deliv- 
•ery,  18    inadmissible.    Beard  v.  McLaren,  18 
X.  C.  J.  76,  8.  C.  .1874. 

433.  The  mandate  of  an  attorney  ad  litem  to 
file  an  oppoaition  to  a  seizure  cannot  be  proven 
by  verbiu  evidence,  without  a  commencement  de 

fpreuwe  par  Sent    Longpri  v.  Pattnaude,  20 
X.  C.  J.  j»,  8.  G.  1876. 

434.  In  comaaercial  cases  parole  evidence  may 
be  addvosd  to  establish  an  alleged  error  in  a 
written  €0ntra6t  The  jEtna  lAfe  liuuranee 
Om^prnmr.  Mr^m,  20  L.  G.  J.  286,  Q.  B.  1876, 
Jt kits.  i7T  A380  aic^o. 

43§^  WWMt6anfl6tion<»featioteUMdeftnd'! 
4ia4filflftd0d  presaripikm,  and  the  plaiirt|irilledaj 
.tetter  reiemug  to  a  note,  without^pecifyMg  #faftt 


note,  which  he  claimed  interrupted  the  prescrip- 
tion—i3>M,  that  in  the  absence  of  proof  to  the 
contrary,  the  note  referred  to  in  the  letter  woult 
be  presumed  to  be  the  one  in  question,  and  th^ 

Elea  waa  dismissed.     Thompson  v.  MeLeod,  1 
.  C.  J.  166,  S.  G.  1857  ;  1239  C.  C. 

XLII.  Pbivileord  Gommitkioatiovb. 

436.  On  an  appeal  from  a  judgment  setting 
aside  the  verdict  of  the  iury  in  an  action  for 
slander  br  a  woman — Hela,  confirming  the  judg- 
ment of  the  court  belo^,  that  a  communication 
made  by  an  employer  in  his  own  private  office  to 
one  of  his  clerks,  regarding  the  conduct  or  char- 
acter of  a  party  in  connection  with  her  relations 
to  another  of  the  employer's  clerks,  is  a  phvil^ed 
communication,  and  cannot  be  made  the  subject 
of  an  action  of  damages  for  rerbal  slander. 
Ferguson  A  OiUnour.  6  L.  G.  R.  146,  S.  G.  ft  1 
L.  C.  J,  131,  Q.  B.  1857. 

437.  In  a  case  at  «n^u^fo — Held,  and  afterwards 
confirmed  in  banco,  that  tne  private  account  of 
one  of  the  parties  in  tbe  cause  at  a  banker's  may 
be  shown,  where  it  is  established  that  money  at 
\<Bu€  in  the  cause  had  been  lodged  at  the  bank- 
er's by  the  party  in  question,  to  the  credit  of  his 
private  account  Mackenzie  v.  Tt^flor,  6  L.  G.  J. 
83,  S.  C.  1862. 

438.  The  appellant,  plaintiff  in  the  court  below, 
fient  to  the  government  a  complaint  against  the 
respondent  touching  certain  acts  whichlie  alleged 
had  been  committed  by  the  respondent  in  the 
course  of  an  enquiry  instituted  bv  him  as  super- 
intendent of  police  of  the  city  of  Quebec.  The 
respondent  met  the  charge  by  an  answer,  a  part 
(>f  which  the  appellant  pretended  was  a  gross 
libel  upon  him.  Action  was  brought,  and  the 
case  came  before  a  special  jury.  The  appellant, 
inordertomakeouttne  case,  summoned  the  pro- 
vincial secretary  by  a  subpcnna  duces  tecum, 
requiring  him  to  produce  the  original  of  the  an- 
swer of  the  respondent  referred  to.  The  provin- 
cial secretary  objected  to  producing  such  original 
answer,  pretending  that  its  producing  would  be 
injurious  to  the  public  service.  The  pretensions 
of  the  secretary  were  maintained,  and  the  appel- 
lant moved  for  a  new  trial,but  was  again  defeated , 
and  brought  the  matter  into  error  before  the 
Gourt  of  Queen's  Bench. — Held,  that  the  court 
had  no  power  to  compel  the  provincial  secretary 
to  produce  documents  connected  with  affairs  of 
state^  if  their  production  would  be  injurious  to 
the  public  service,  of  which  he 'was  the  sole 
judpe ;  and  the  power  of  the  secretary  of  state  to 
withhold  such  documents  was  not  waived  by  the 
fact  that  a  copy  of  the  paper  in  question  had 
already  been  delivered  to  the  appellant  by  the 
ai^sistant  secretary  of  stale.  Quay  v.  Maguvre, 
13L.G.  R.  33,Q.B.  1863. 

4:^9.  On  an  attachment  by  garnishment-^ 
He^'K  that  an  attorney  or  advocate,  leing  Hers 
sai^fi  .11  a  cause,  could  not  refuse  todeolare  what 
luui.ty  or  effects  he  had  in  his  hands  belonging 
to  the  defendant,  on  the  ground  that  his  doing 
so  would  be  a  t>etraya1  of  professional  confidence, 
Mackenzie  et  al.  v.  Mackenzie  et  al.,  ^  L.  Q.  J. 
87,  S.  C.  1^64,  &  arts.  446:  &  447  infrm. 

440.  A  physician  is  compelled  to  disoloB^  }» 
formation  acquired  by  him  eonfldeniially  it  h^ 
pvofeMioftal    character.    Brotfin    t.    (wMfy  9 
L.  C.  J.  163,  S.  G.  1865 ;  276  C.  G.P. 
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441.  Id  mattere  of  ]ibel  and  slander,  the  an- 
swers of  the  persons  accused  to  inquiries  in  the 
interests  of  tne  slandered,  must  be  held  to  be 
privileffed  communicationp.  Poitetnn  ▼.  Mor- 
gan, 10  L.  C.  J.  93  &  1  L.  C.  L.  J.  120,  S.  C. 
1866. 

442.  And  held,  also,  that  communications 
made  in  pursuance  of  some  duty,  legal  or  moral, 
or  with  a  fair  and  reasonable  purpose  of  protect- 
ing his  own  interests,  must  be  considered  as 
privileged  communications.    lb. 

443.  Where  the  defendant  had  written  a  letter 
to  the  plaintiff's  brothei^in-law  accusing  the 
plaintiff  of  dishonesty  and  trickery  in  havmg 
oroken  up  a  sale  from  the  brother-in-law  to  de^ 
fendwatr—Heldf  that  such  letter  was  not  a  privi- 
leged communication.  EHeureux  ▼.  Brunei, 
3C.  L.  J.  61.  Q.  B.  1867. 

444.  A  member  of  a  benefit  society  has  aright 
to  state  in  a  meeting  of  the  society  that  a  candi- 
date for  adminsion  had  been  convicted  of  theft, 
even  though  five  or  six  years  had  elapsed  since 
the  conviction,  such  a  communication  being 
privileged,  where  no  malice  is  proved.  DuretU 
V.  Cardinal,  4  R.  L,  223,  S.  C.  1872. 

445.  Communications  between  principal  and 
agent  in  cases  of  insurance  will  be  regarded  as 
privileged  if  they  form  part  of  the  preliminary 
investigation  which  the  parties  made  with  retier- 
ence  to  the  case.  The  Pacific  Muiuallnntrafice 
Co,  v.  Butters,  17  L.  C.  J.  309,  8.  C.  1873. 

446.  Of  Advocates, — Where  an  attorney  cut 
litem  was  giving  evidence  on  behalf  of  his  client, 
and  a  question  was  put  to  him  as  to  what  had 
passed  between  him  and  his  client  on  a  certain 
occasion,  and  in  reference  to  a  matter  between 
them,  which  was  objected  to  by  the  witness  as 
tending  to  draw  from  him  what  had  been  com- 
municated to  him  professionally^  and  as  not 
arising  out  of  the  examination,  the  objection 
was  maintained  by  the  court.  Forsyth  et  al,  v. 
Charlebois  &  Forsyth  et  aL  &  Lefebvre,  12 
L.  C.  J.  264,  S.  C.  1868;  276  C.  C.  P.  &  art.  439 
supra, 

447.  But  a  professional  adviser  cannot  refuse 
to  answer  as  a  witness,  where  he  is  a  partv  to  the 
transaction  as  well  as  adviser.  Ethierv,  Momier, 
1.8  L.  C.  J.  83,  S.  C.  1873;  276  C.  C.  P. 

448.  Telegrams, — The  provisions  of  C.  S.  C. 
cap.  67,  sec.  16,  which  declares  it  to  be  a  misde- 
meanor in  an  employee  of  a  telegraph  company 
to  dieclose  the  contents  of  a  private  despatch 
entrusted  to  him  for  transmission,  do  not  apply 
to  tlie  production  of  telegrams  by  the  secretary  of 
the  company  in  obedience  to  a  subpoena  duces 
tecum,   Leslie  v.  Hertey^  16  L.  C.  J.  9,  S.  C.  1871. 

449.  And  held,  also,  that  telegrams  which  have 
parsed  between  a  principal  and  his  agent  are  not 
privileged  communications  in  a  suit  in  which  t.ie 
principal  was  a  party.    lb. 

XLII.  Proof.    See  of. 

450.  In  Actions  oj  Slander, — In  an  action  of 
f> lander  — Held,  on  motion  for  a  new  trial,  that 
it  is  not  necesfiary  to  prove  the  ipsissima  verha^ 
tbesubsunce  being  sufficient,  if  proved.  Beaudry 
V.  Papin,  1  L.  C.  J.  114,  Q.  B.  1867. 

651.  Of  Lost  Documents. — The  contents  of  a 
lopt  document  inav  be  proved  by  parole  tTidence 
aiUr  the  loss  has  been  established  by  afiSilavit. 
H^ssel  V.  Ouertin  et  al,  10  L.  G.  J.  133,  S.  C. 
1866  ;  1217  k  1233,  sec.  6,  C  C. 


462.  Of  if arria^.~In  actions  for  defiimatjon^ 
of  character  by  a  husband  and  wife  the  plaintiflfe  < 
must  first  make  proof  of  their  marriage.  McNaiX>- 
et  tix.  y.  Jamieson,  6  K.  L.  529,  S.  C.  1873. 

463.  Of  Ownership, — In  an  action  in  revendi- 
cation  of  a  auantity  of  timber  taken  off  wild< 
lands  by  thedefendaut— AU,  that  the  plaintiffs 
had  sufficiently  established  their  propnetorehip 
by  acts  of  possession  of  the  land  at  different  tinies 
without  producing  title  deeds — The  British 
American  Land  Co,  r,  Stimpson,  ^  L.  G.  B.  90,. 
8.  G.  1852. 

464.  Of  PaymtnL'-ln  an  action  for  the  value 
of  work  and  labor  done,,  proof  that  the  plaintiff 
and  other  workmen  employed  by  the  defendant . 
were  paid  weekly,  and  tnat  the  plaintiff  had  not 
been  neard  to  complain  of  non-payment,  is  a 
sufficient  presumptive  proof  of  payment  against 
a  stale  demand.  Bonneau  v.  Goudie,  2  Bev.  de  - 
Ug.  333,  E  B.1819. 

&5.  Of  Signature. — The*  sienature  of  the 
drawer  of  any  note  of  hand,  or  of  an  endorser,  or 
of  both,  is  well  proved  bv  one  witness  to  their 
signature.  Hoogs  v.  EUuicsione,  2  Be  v.  de  Leg. 
3.^3,  K.  B.  1818. 

466*  No  proof  of  signature  is  necessary  unless 
such  signature  is  denied  by  affidavit.  MarUn 
V.  Oault  etal,  16  L,  C.  J.  237, 1871  %  146  C  G.  P. 

467.  Save  when  set  up  against  the  heir  or  re- 
presentativeof  the  signer.    lb. 

468.  Where  there  was  strong  evidence  that  the 
signature  to  a  receipt  was  a  forgery,  but  no- 
actual  proof  was  made,  and  no  affidavit  produced 
denying  the  8ignature,the  receipt  was  maintaine<f  \ 
and' the  action  dismissed.    Bntnei  v.  Brunei,  5 
B.  L.  466,  S.  G.  1873. 

469.  The  defendant  in  a  case  set  up  what  pur- 
ported to  be  an  authentic  copy  of  a  lease,  the 
original  of  which  was  lost,  and  the  plaintiff 
inscribed  against  it  en  faux — Heid,  that  as  the 
signature  certifying  the  copy  was  the  true  signa- 
ture of  the  notary,  since  deceased,  and  as  tbe 
plaintiff  himself  admitted  having  executed  such^ 
a  deed,  that  his  inscription  must  be  dismissed*. 
Lamontagne  &  Contant,  &  B.  L,  607,  Q.  B.  1874. 

XLI V.  Bights  of  Parties  wftb  Bcgard  to. 

460.  Where  the  defendant  is  examined  bv  the 
plaintiff,  the  plaintiff's  attorney  may  acfduce 
evidence  to  prove  that  such  defendant  is  not  a 
reliable  witness,  beinfr  of  feeble  intellect  and  very 
limited  memory.  Delisle  et  aL  v.  Decary,  9 
L.G.  J.  107,8.  G.  1864. 

XLV.  Statute  of  Frauds. 

461.  In  an  action  by  a  blacksmith  against  tbe 
defendant,  a  merchant,  for  the  non-delivery  of 
coal  purchased  from  them  by  the  plaintiff,  a  jury 
being  granted,  the  plaintiff  was  about  to  make 
proof  or  the  purchase  b3rparo]e  evidence  when 
the  defendant  objected— ^/d  (confirming  Pozer 
V.  Mickl^ohn,  P.  B.  11),  that,  by  26  (Ha  HE, 
cap.  2,  the  17tb  section  of  the  Statute  of  Ffmuds 
was  in  force  in  Ganadaincomm6i*cialcaM8»ADd 
therefore  a  sale  of  goods' to  any  greai«r  vmlne 
than  JCIO  sterling  could  not  be  proved,  wba«  do 
part  of  the  goods  have  been  delivered,  do  eamesi 

given,  and  no  memorandum  in  wtiting  Wide  or 
le  contract*    Hunt  v.  Bruce*  P.  fL  flLJL  B.r 
1236  C.  G. 


e  anawer  of  plkiatifi',  tliU  iletcDiJBrit 
Bed  10  par  iioce  be  became  of  age, 
tion  would  lie  on  Buch  a  proiniae  in 
il  mature  except  made  in  wrilinK. 
FU,on,ZL.  C.  J.  337,  C.  C.  1859 1  1235, 
C. 

t  plaintiff  sued  the  defendant  for  an 
leged  to  be  dne  for  a  ceTloiu  cargo  of 
1  ihe  defendant  purchased  froni  bini 
I  imoiediatel;  to  remove  and  j»;  for 
leld,  that  the  re-eale  of  the  ealt  b;  Ibe 
B  A  «ufficient  acoeptatice  to  take  the 
'the  Statute  of  Frauds.     Jackaoa  t. 

L.C.  R.  108,  S.  C,  1862. 

an  action  brought  to  recover  S245 
ingaadmakingcertaincarpetB,  which 
ged  the  defendant  had  ordered  to  be 
)rding  to  directions  then  and  there 
I  promiied  to  take  deliierj  .there- 
pay  for  the  Bsnie  in  caah  on  deliverj, 

he  lubsequentl;,  and  on  lender,  re- 
ke  deliiei^  of,  or  to  paj  for,  and  the 

on  action  broug|]t,  pleaded  Uiat  there 
oof  or  anj  contract,  reljing  on  tbe 
Fnuda—Beld.  that  the  Statute  qT 
B  been  recognized  b;  the  jurisprudence 
Canada  previoua  to  and  since  tbe  Fro- 
t  IQ&ll  Viccap  1 1,  and  ia in  force  as 

idencein  commercial  matters.  Bautit 
,  15  L.  C  R.  94,  S.  C  1864. 
d  htld,  also,  in  Review,  reversing  the 
af  the  Court  below,  that  therefore  the 

entitled  under  the  Statute  to  treat  the 
I  of  tbe  defeudatit  given  a«  a  witneBa, 
twer  to  interrogatories  tur  fails  tt 
I  a  commencentent  de  preuve  par  icrit. 
Id  be  entitled  to  do  under  the  Ordon- 
Movlint.     Tb. 

d  held,  also,  that  the  making  of  the 
1  not  constitute  euch  an  incorporation 
id  material  as  to  constltate  a  delivery 
;ance  under  the  StaiuteofFrauds.  Ib- 
lere  a  man  bought  hay,  and  action  was 

I  the  contract— £<H,  that  though  the 
L  trader,  still  an  buying  and  Belling  hay 
L of  bis  regular  business,  that  it  was  not 
-iai  transaction  such  as  came  under 
•  of  Frauds.  Ouenion  v,  Lacombt,  i 
C,  C.  1872;  !2:13C.C. 

e  Statute  of  Frauds  only  applies  to 
il  Mle«  pure  and  aim  pie,  anJ^-not  to 
'or  work  yet  anflnlahetf.  Donegani  & 
U  L.  C.  J.  lOS,  Q.  B.  1869. 
d  AeU.  also,  that  art.  1235  C.  C.  ap- 
to  cases  where  the  merchant  deals  m 
licb  he  does  not  manufacture  himself, 
■es  to  be  manufiictured  or  buys  Ihem 
lanul^turer,  orfromsomec 
«I1  again.  lb. 
d  where  the  action  was  for  work  and 
e  in  the  repair  and  manufacii 
idea — Held,  not  to  be  a  sale  pni  .    .  .  _ 

II  a  contract  for  the  hire  of  work,  and 
me  under  the  Statute  of  Frauds.    lb. 

To  *■  TiKBV  ut  WRiriva. 


i^i  263  A10T4C.L  _. 
472.  In  cases  before  the  Justice  of  tbe  Peace^ 
under  the  Agricultural  Act,  tbe  evidence  must 
be  taken  in  writing,  and  that,'  notwitb^taiidiug 
[he  proceeding  is  a  summary  one.  HauU  & 
Markn,  6  R.  C  70  i  641,  C.  C.  1874. 


473.  Where  in  an  action  on  a  note  that  was 
._«t,  it  nas  alleged  in  tbe  declaration  that  the 
SrBt  instalment  was  payable  in  September,  where- 

the  evidence   went  to  show   that  the   first 
talnient   was   payable  in   November— fl«W, 

that  the  variance  was  uot  material .     Garden  tc . 

Buiter,  9  L.  C.  J.  217  &  15  L.  C.  B.  237,  Q.  B. 

1864. 

474.  And  held,  moreover,  that  such  variance 
as  covered  by  the   maker's  acknowledgment. 

of  the  note,  subsequent  to  his  knowledge  of  its 
loss.     lb. 

475.  In  matters  of  simple  contract,   in  which 
lere  is  no  written  agreement,  a  variance  between 


XL VIII.  Whek  Admissible. 

476.  Action  was  broughtagainat  the  defendant 
as  having  been  a  secret  partner  in  a  6rm  to- 
which  the  goods  were  sold — Held,  confirming 
the  judgment  of  the  Court  below,  that  the  en- 
denoe  of  onil  of  the  other  partners  was  inadinis' 
on  behalfof  the  defendant,  and  was  accord- 
ingly rejected.  Ohapman  v.  Matron,  2  L.  C.  J. 
216  <fe  8  L.  C.  R.  225,  8.  C.  &  9  L.  C.  R.  422, 
" .  B.  1858  i   1231  4  1232  C.  C,  252  C.  C.  P. 

477-  III  a  lessor  and  lessee  case  where  the 
plaintiffs  Sled  with  their  declaration  certified 
copies  of  the  pleadings  in  a  former  suit,  arising 

'    o(  tbe  same  mailer,  and  alao    a    cerliSed. 

,  _'  of  defendant's  anHwera  to  interrogatories 
$ur  faiU  tt  ar(iclM—ifeW,  that  such  answers, 
produced  with  an  authentic  copy  of  tbe  plead- 
—  —  were  admissible  as  evidence,  where  the 
'era  appear  to  coincide  with  the  allf^ations 
of  the  eecond  suit,and  that  it  was  not  necessary 
to  inlerrogs'e  the  defendant  anew,  either  as  to 
his  identity  or  the  answers  in  question-  Clair— 
fooat  el  vir,  v.  Dixon,  4  L.  C.  J.  6,  C.  U.  1859. 

478.  A  question  may  be  put  to  a  witness 
tending  to  establish  a  contradiction  in  the  evi- 
dence of  the  opposite  party,  notwithstanding 
that  the  latter  has  not  been  interrogated  on  that 
point.  Malkoi  v.  Lalonde,  U  L.  C.  J.  301  4  4 
C.  L.  J.  42,  S.  C.  18GG. 

479.  Copies  of  depositions  of  witnesses  exam- 
ined in  another  case  may  be  filed  in  a  cause 
pror«eding  at  en^ulfe.tbr  the  p  irpose  of  discredit- 
ing a  witneas  examined  therein.  O'Connor  ». 
Brown  tt  aL,  12  L.  C.  J.  28  £  4  C.  L.  J-  42,. 
S.  C.  1866  i  269  C.  C.  P. 

480.  The  evidence  of  Ibe  plaintiffifl  admissible 
to  prove  that  a  note  dated  at  Montreal  was-made- 
at  Quebec.  Gall  el  at.  v.  Wright  et  at.,  IS. 
L.  C.  J.  60,  L.  C.  I860. 
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431.  A  prescribed  note  cannot  be  admitted  as 
pronf  of  a  loan.  Oibeau  v.  Chefy  14  L.  C.  J.  53, 
.8.C.  R.  1878. 

4ti2.  The  maxim  that  le  crimind  Heni  le  eitit 

-€11  etat  lit  8till  in  force,  and  theretore  a  conviction 

for   forgery   is   good   evidence   of  faUity    of 

4^ecument8  in  a  civil  s>iiit.   Dandelin  et  ux,  v. 

rineelette,  14  L  C.  J.  97^  S.  C.  1869;  1207  C.  C. 

4^3.  The  evidence  of  a  party  in  a  case  who  has 
aeeignned  during  its  pendency  cannot  be  taken  on 
^half  of  the  assignee,  who  ha.«  taken  up  the 
instance.  McFee  v.  Bowie  &Browni  13  L.  C  J. 
336,  C  C.  1869. 

484.  The  statements  of  agents  made  after  the 
•contract  in  perfeeteil  are  inadmif'si  ble  as  evidence. 
Bedpath  et  al,  v.  The  Sun  Mutual  Ins.  Co.  & 
Btdpath  et  al,  14  L.  C.  J.  90,  S.  C  1869. 

486.  Parol  evidence  is  admissible  to  prove 

documents  siftned  by  the  person's  mark.  Mal- 

Motr.  BruneUe  et  piV.,16L.  G.  J.196,Q.6.1871.^ 

486.  Where  the  defendant  had  requested  an- 
other to  purchase  for  him  a  quantity  of  brandy, 

-and  had  on  trial  admitted  the  authority  so  given 
to'  his  tLfneni  to  bay  for  him  from  such  a  merchant 

•«uch  a  kind  of  merchandize,  and  proof  had  been 
ina<ie  of  the  delivery  of  the  goods  to  a  carrier — 
^eld,  that  the  evidence  on  tne  part  of  plaintiff 

4IS  to  the  quantity  of  goods  so  d(*livered  was  ad- 
missible.   Boyer  et  al.  v.  Beaupri,  3  B.  L.  34 

<3.C.;  261  CO.  P. 

487.  Evidence  ot  a  third  person  who  is  not  a 
party  to  the  suit  may  be  recived  to  vary  or  even  to 
contradict  a  valid  written  instrument.  Oirard  v. 
Bradeireet,  4  R.  L.  376,  S.  C.  1872 ;  12.34  C.  C. 

488.  An  indictment  in  a  criminal  prosecution 
is  ndt  admissible  as  evidence  in   a  civil   suit 

^sainst  the  defendant.  Winning  et  al.  v.  Draser, 
.12L.  C,  J.291,S.  C.  1868. 

489.  Arbitrators,  or  the  notary  who  receives 
<he  award  of  arbitrators,  cannot  give  evidence 
•enlanatoiy  of  certain  expression  in  such  award. 
€bl90«  et  al.  V.  Ash  &  Torrance  ttah,  18  L.  G.  J. 
191,  8.  C.  1873  ;  1211  &  1234  C.  G. 

490.  A  witness  may  be  examined  concerning 
-a  deed  of  obtigaiion  made  in  his  favor,  ana 
produced  on  his  behalf,  although  the  deed  states 
that  the  obligation  was  consented  to  for  value 
received,  in  the  shape  of  money  lent,  and  the 
party  who  examines  the  witness  relies  on  such 
<feed.  Johnson  v.  ifar^'n,6  R.  L.  386,  S.G.  1874. 

491.  The  evidenue  o(  co-defendants  who  have 
pleaded  separately  ma\  be  taken  separately,  the 

one  for  the  other.  Bbrthtoick  v.  Bryant  et  al,. 
-6  R.  L.  449,  8.  C.  R.  1874,  &  Close  v.  Dickson, 
4  R.  L.  141  &  17  L.  0.  o.  69,  8.  C.  1876. 

492.  In  an  action  on  a  contract  of  engage- 
ment by  an  employee  agamst  his  employer — 
Heidi  that  the  delen'dant  could  not  be  allowed  to 
prove  other  agreements  different   from  those 

contained  m  the  contract.  Lemontais  v.  Amos 
•eftU,,  6  R.  L,  363,  8.  C,  R.  1874;  1234  C.  C 

EVOCATION. 

X  Of  Causes,  493,  494. 
U.  Fks  of  OFFiCfi,  496. 

!•  *0f  Gausis. 

403.  Evocation  of  causes  from  th;  Circuit 
CottKTo  the  Superior  Cuurt.eauonly  be  had  in 


the  ca9e9  mentioned  in  artcfe.*  1054  and  1058  of 
the  Code  of  Civil  Procedniv.  The  CorporaUon 
of  the  County  of  Drummond  &,  TheOorparaHon 

rihe  Parish  of  St  Guillaume,  4  K.  L.  700, 
C.  1873. 

494.  In  a  non-appealable  case,  returnable  out 
of  term,  the  defendant  may  evoke  it  at  any  time 
l>efore  plaintiff  has  obtained  act  of  fofecfoeare. 
De  Beaweu  et  vir,  v.  McNanuey  17  L.  C.  J.  60, 
S.  C.  1873. 

II.  Fee  of  Office. 

495.  The  words  "  fee  of  office  "  a^  ground  of 
evocation,  does  not  extend  to  cOKts  of  action 
alleged  to  have  been  taxed  too  high.  Derome 
V.  Lafond,  6  L.  C  R.  474,  8.  G.  1866 ;  1058 
G  C.  P. 


EXAMINATION. 

I.  Of  Iksolvekt,  see  INSOLVENCY. 

II.  Of  Witnesses,  see  WITNESSES. 


EXCEPTION— iSfw  PROCEDURE. 


EXCISE  DUTY. 

I.   VlOLATIOy  OF. 

496.  The  seizure  of  a  distillery  for  the  viola- 
tion of  the  excise  laws  does  not  extend  to  the 
building.  Rtgina  v.  Spellmant  2  R.  L.  707, 
Q.  B.  1867. 

497.  And  heldy  also,  that  during  such  seicare 
the  proprietor  is  entitled  to  retain  the  enjoyment 
and  possession  of  the  biilding,  with  the  right  o 
entrv,  and,  consequently,  to  force  his  way  into 
the  building  is  not  an  offence  against  the  govern- 
ment,   lb.,  G.  31  Vic.  cap.  8. 


EXECUTION. 

I.  Against  Goods  in  the  Plaintiff's  Pos- 
session, 498. 

II.  Against  Representatiteb,  499. 

III.  Conflicting  ^rits  of,  500. 

IV.  Costs  of,  501, 502. 

V.  De  Bonis  et  de  Terbi£,  503. 

VI.  Delat  in,  504. 

VII.  Demand  of  Payment,  505,506. 

VIII.  Discussion  of  Peopbbtt,  507-509. 

IX.  Dctt  of  Bailiff,  510. 

X.  Errors  in,  511. 

XI.  Exemptions  from,  512-515. 

XII.  FoLLE  Enoh^rb,  516-533. 

XIII.  For  Life  Rent.  534. 

XIV.  Foe  More  Than  is  Doc,  535-539. 

XV.  Guardian  in. 
Liability  of  540-548. 
Powers  of  549,  550. 
RighU  of  551-553. 
Signature  of  554. 
frho may  be^  556* 

XVI.  Illegal,  556. 

XVIL  Lapse  OF  SsizuRjCf  5&7, 
XVIII.  Notice  w,  55$. 


NuLLiTT  or,  S9EU564. 
"ir  ImoTBABLES,  B65-0T9. 

Or   jTTDailBNTfl, 

imt  Joint  SKariff,  58D. 

itul  Partner,  &SI. 

)ifiTatt  DtitricU,  682. 

Tlocutory,  533- 

rr  of  Circuit  Courl  to  Order,  684. 

nrional,  685. 

uferred,  686. 

ch  have  been  Settled,  587. 

OiiiaaiOH  or  Siokxtcbi  ih  Wbits  op, 

.  PBocia-VrRBAL,  689-592. 

.  REIIEIJ.ION  k  Justice,  693-696. 

RcL-0113, 696,  G9T. 
.  Rktitbii  or,  598-600. 
t.  KioHTs  or  BBSRipr  Ukder,  601. 
I!.  BioBTi  OF  Parties  ik,  60:i-6(l6. 
.  Sale  Undkh,  60T-6U. 

Sicoan  Seieuke,  615. 
.  RiizDEE  or. 

nblrt  and  Immoveablet  at  the  eamt 
It,  616. 

a  in  on  VnttKOrporaled  Company,  6IT. 
[.  ScmPEVsioN  OF,  6L8-622. 
It.  Unioh  or,  623,  624. 
V.  Vekditioki  Expohas,  625, 
'-  VlUTB  DB  Pbii.  626. 
I.  Wbebe  Made,  627. 

ixar  QooDB  iv  Plaintift's  Pobsbssioh. 

hmre  tlie  goods  wiled  in  execution 
rady  in  po»a««Bion  of  the  plaintiff.— 
■t  Ibe  seizure  was  bad,  inaxmucli  a*- 
eedingB  phould  liave  been  by  laitie 
'orrit  el  al.  ▼.  Antrobtu  &  Antrobtu, 
.  114,8.  C.  1850. 

iiVBT  Repsesehtatites. 

demaod  to  make  a  jadgment  execiit- 
^t  the  repre!«ntative  of  It  decea<<ed  de- 
and  otbfra  ikgHinet  whom  it  was 
joee  not  iiecen-iuite  the  calling  in  ofthp 
lo  are  not  affected  hv  it.  DesHmau- 
aiuignant,  I  Q.  L.  R.  62,  S.  C.  1874. 

SFUcriNo  Wbits  op. 

here  ■  writ  of  exeenlion  is  pre<«iited  to 

ragainat  cbeciirulor  of  a  Bub^litution, 
)jood#  of  the  "ulifltiuition  are  under 
I  a  prvviou-t  writ,  the  atierifi* mast  note 
od  writ  as  an  opposition  afin  de 
WiUoH  T.  titblane  &  Doulrt  et  al. 
■  et  al.,  16  L.  C.  J.  209,  S.  C.  tt.  1872 
C.P. 


i  b;  the  Bberiff,  but  Ibe  latter  cannot 
■  his  .own  warrant,  or  for  the  draft 
makee  of  the  adrertisement  of  rale. 
lUUon,  3  Rev.  de  Ug.  471,  E.  B. 

«  eberiff  a/Ur  a  sale  under  execation 
movrktile  hks  •  right  to  )>tace  in  hif. 
tiiheUuiafOM  per  cent.  iinpoMd  b;l 


C.  S.  L.  C.  cap.  109  A  28  Tie.  cap.  12.  Arm- 
ttrottg  V.  Em,  G  B.  L.  396,  S.  C.  1874. 

.  T.  De  Bovis  rr  de  Terbis. 

603.  On  an  oppoeition  ajind'anmxller — Held, 
that  both  moveable  and  iniruoveable  properly 
could  he  held  simultaneouely  under  the  same 
writ  Kierthoviikiy.  I^merancth  Lemerance, 
1  L.  C.  J.  193,  S.  C.  I85f;  654  C.  C.  P.  d  art. 
616  infra. 

VI.  Delay  in. 

604.  The  execution  of  a  judgment  rendered  in 
appeal  cannot  take  place  before  the  eipinttioo 
of  Bf[e«n  days  from  the  date  or  juagment 
DuiMat  T.  £aconibee(a2.  &  iforrfton,  13  L.G.J 
230, 8.  C.  1869  i  551  C.  C.  P. 

TIL  Demand  of  Patkekt. 

506.  trpon  the  aeiznre  of  moveables  under  a 
writ  of /i. /(I.  no  demand  ofpaynient  is  necessary, 
Lee  y.  Lampion  &dieers,  2  L.C.R  148, 8.C.  1851. 

506.  Where  the  defendant  resided  in  a  district 
Other  than  the  one  in  which  judgment  was 
rendered  against  him,  and  to  an  aliat  writ  ol 
execution  iaaue.)  against  his  goods  and  eflfocia 
io  the  diatrict.flial  an  opposition  afin  d'annuUer 
on  the  ground  that  no  demand  of  payment  had 
been  made  upon  him  in  virtue  of  the  writ — 
Beld,  that  no  such  demand  was  necesaary. 
Maiiue  V.  Crebaeia  &  Ortbaita,  T  L.  C.  J.  225. 
8  C.  1863. 

Tin.  DisODssioK  op  Property, 

607.  Execution  having  issued  azainat  the 
goods  of  the  ilefendant,  the  bailiff  made  a 
return  of  nulla  bona,  anda  wrilismipd,  in  virtue 
of  which  his  iminoveableawere  seized.  The  de- 
fendant filed  an  opp't-iiion  a^n  d'annuUer,  alleg- 
ing that  he  had  moveable  property,  which  he 
specilled  in  hie  oppoi^ition,  and  asked  that  the 
seizure  of  (he  immoveables  be  fel  nxJde— Held, 
that  the  moveable  and  immoveable  property  of 
the  defendant  conld  be  seized  ai  thp  same  time, 
but  the  Mloveal'len  muot  tie  firnt  sold,  and  that, 
when  the  return  of  the  bailiff  sets  forth  that  the 
defendant  ha»  no  moveables,  proceedings  must  be 
taken  to  set  atide  the  return,  before  an  opposi- 
:tncan  be  Qlel  to  set  aside  the  seizure  of  iiu- 
oveables.  Paige  v.  Sanard,  11  L.  C.  R.  3, 
C.  ISfO. 

508.  And  in  another  case  where  the  det^udant 
him--elf  i-<ld  tli^  offiuer  chanre.!  with  the  execu- 
tion that  be  had  no  moveable.',  and  aiterwarda 
brought  oppo'itirin  rr  the  ground  "taled  above, 
exactly  the  same  decision  wa-  rendered.  Ar- 
-  !M  V.  Campbell,  9  L.  C,  R.  i3,  Q-  B.  1858. 

5U9.  Where   the   defended   resided    in  a  dis- 
trict other  than   that   in   which   judgment  was 
idereJ,  and  a  writ  of  execution  issued  again't 
iBOodsand  effects  in    tlie  district  where  he 
lioed,  lo  which   be  filed  an  opposition    afin 
d'annvlleron  the  ground  that  the  plaintiff  was 
lirst  bound  to  discuns  his  property  in  the  dis^ct 
where  the  judgment   was   rendered,  but  flailed 
to  indicate   any   such   property,  the  oppoeition 
was  dismissed  with   coals.    Mtueuey.  Crebaua, 
7  L.  C.  J.  26,  S  C.  1863. 
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IX.  DuTT  OP  Bailiff. 

610.  Where  a  writ  of  execution  had  been  issued 
apparently  irregular  in  every  reepect  and  ad- 
dressed to  a  certain  \»i]ifF^ffela,  that  it  was 
bis  duty  to  proceed  under  it,  notwithstanding  it 
may  have  really  contained  cause  of  nullity. 
R-'fjina  v.  Morrison  &  Pagnutlo,  3  H.  L.  62*6, 
Q.  B.  1872. 

X.  Errors  ik. 

511.  In  consequence  of  a  clerical  error  com- 
mitted in  a  seizure  of  immoveables  made  by  the 
sheriff,  the  petition  in  nullity,  presented  on  be- 
half of  the  8ai8iy  was  maintained  with  co^ts 
af^ainst  the  sheriff.  Beaudry  v.  Raymond^  14 
L.  C.  J.  112,  S.  C.  1869 ;  714  C.  C.  P. 

XI.   EXEMPTIOVS  FROM. 

612.  The  defendant,  a  lieutenant  in  Her  Ma- 
jesty's service,  by  opposition  claimed  a  sword 
that  had  been  seized  by  the  bailiff,  iit  virtue  of  a 
writ  of  execution  issued  in  the  cause,  alleging 
that  it  was  a  part  of  his  necessary  military  equip- 
ments and  appointments  and,  as  such  was  not 
liable  to  seizure  for  his  personal  debts— fie/d, 
maintaining  the  opposition  under  the  authority 
of  the  Ordinance  of  18C9.  Wadt  v.  Hussy  & 
^t«*y,  8L.  C.R.611,  C.  C. 

613.  Where  a  defendant,  whose  things  were 
seized,  filed  an  opposition  alleging  thai  certain 
tools  seized  thereunder  formed  part  of  hift  imple- 
ments of  iTHde—Held^  that  the  allegation  wa.^ 
insufficient  and  the  opposition  was  dismissed. 
Yon  v.  O'Connor  &  &Connor,  7  L.  C,  J.  126, 
C.  C.  1863 ;  556  C.  C.  P. 

614.  And  also  that  in  h\8 proc^verhal  of  sei- 
zure it  was  not  necessary  for  the  bailiff' to  allege 
that  he  left  with  the  defendant  the  effects  exempt 
bylaw.    Ib.,660C.C.  P. 

515.  Where  a  seizure  of  things  belonging  to  a 
high  constable  of  Quebec  wa**  made  under  a  writ 
of  execution  against  him,  and  the  defendant  op 
}K>sed  on  the  ground,  among  other  things,  that 
the  things  seized  were  under  the  value  of  thirty 
dollars— JJcW,  that  0.  S.  L.  C.  cap.  85,  sec.  3, 
PS.  6,  does  not  apply,  except  to  tools  of  tradesmen 
necessary  to  the  exercise  of  iheir  calliig.  Bussiere 
&  Foucher,  14  L.  C.  R.87,  C.  C.  1864. 

XII.  FoLLE  Enohere. 

616.  Notice  must  be  given  tothea'ljudicataire 
before  a  rule  for  folU  enchhre  will  he.  Baker 
v.  Young  ei  ah  &  divers,  P.  R.  22,  K.  B.  1810 ; 
690  C.  C.  P. 

617.  The  proceeding  upon  a,/bWccnc^^r«may 
be  stayed  and  annulled  even  after  the  rule  has 

.  been  granted,  when  the  purchaser  payt^the  pur- 
chase  money  and  the  costs  incurre*!  up  to  uHte. 
Langevin  v.  Gar  on  &  Gar  on,  2  L.  C.  R.  125, 
S.  C.  1851 ;  694  C.  C.  P. 

518.  Where  an  intervention  by  a  third  party 
is  allowed,  &  rule  for  Jblle  enchire  will  not  be 
ordered  pending  the  proceedings  thereon.  Sleaih 
ei  ah  v.  Monaghan  &  Charlton,  1  L.  C.  R.  241, 
S.  G.  1861. 

619.  Nor  can  nfolle  enchire  be  orderetl  on 
terms  and  conditions  different  from  those  of  the 


original  sale  and  abjudication.  Eeans  A  NtehoU 
et  aU  1  L.  C.  R.  151,  Q.  B.  1851. 

620'  An  opposing  creditor  can  move  for  a 
folle  enehhre  against  a  purchaser  who  has  failed 
to  pay  his  purchase  money .  Cruenet  v.  Blan- 
cheite  &  Ray  et  ah  &  Boutin,  2  L.  C.  R.  64,. 
3.  C.  1851 :  691  C.  C.  P. 

621.  A  rule  for  folle  enchlre  against  an  adjn- 
dicataire,  described  on  the  sheriff's  return  as 
residing  in  Upper  Canada,  may  be  declared  abso- 
lute on  a  simple  return  of  a  bailiff  that  he  had 
no  domicile  m  Lower  Canada  and  cannot  be 
found  in  the  district  of  Montreal.  Ennf  v.  Clarh^ 
son  &  McLean,  1  L.  C.  J.  193,  6.  C.  1857. 

622.  And  in  another  case  in  which  a  rule  was 
taken  against  a  purchaser,  and  it  was  proved  that 
he  had  paid  into  the  hands  of  the  sheriff  bv  au- 
thority of  the  court  the  f^ll  amount  of  the 
purchase  money,  leaving  nothing  but  a  claim 
for  interest  on  the  part  of  the  plaintiff,  the  rule 
was  discharged.  Hall  v.  Douglas  &  McDougaU 
et  ah,  2  L.  C.  J.  276,  S.  C.  1868 ;  694  C.  C.  P. 

623 .  A nd  where  a  rule  fer  contrsdnte  par  corps 
against  the  purchaser  of  a  property  who  had 
subsequently  sold  at  his foUt  ench^e  was  applied 
for  — Heldf  that  a  rule  could  not  be  granted 
against  the  adjudicataire  for  the  costs  but  only 
for  the  difference  of  price.  The  Trust  and  Loan 
Company  of  Upper  Canada  v.  Doyle  et  ah  k 
Stanley,  3  L  C.  J.  302,  S.  C.  1869 ;  695  C.  C.  P. 

624.  In  another  case — Held,  that  the  motion 
for  folle  enchhre  must  contain  adescription  of  the 
property  to  be  resold.  Nye  v.  Potter  &  Brown 
&  Anderson,  6  L.  G.  J.  23,  S.  C.  I860,  &  Dicken- 
son V.  Bourque  &  Blanchard,  4  L.  C.  J.  119, 
S.  C.  1860  ;  787  C  C.  P. 

525.  And  where  before  such  rule  was  made 
ab.<^olute  the  purchaser  offered  to  pay  the  pur- 
chase money — Held,  that  the  court  would  in  its 
discretion  permit  him  todoso.  lb  ,694  C.  C.  P. 

626.  And  where  a  rule  for  folle  enchire  was 
asked  for  against  a  married  woman  separate  as 
to  property — Held,  that  the  motion  must  be 
served  upon  th  iiusband  as  well  as  upon  the- 
wife.  Cloutier  v.  Chutier  &  Rh^aume  a  Dion,. 
10  L.  C.  R.  457,  S.  C.  1860 ;  and  Jordan  v.  Lad- 
Here.  12  L.  C.  R  33,  Q.  B.  1861 ;  &  McDonald 
V .  McLean  &  Wilson  &  Doyle,  11  L.  C.  R.  6^ 
S.  C.  1860. 

527.  But  a  rule  for  folle  enchire  obtained 
against  a  married  woman  separate  as  to  property 
is  goo<l  and  valid,  and  will  oe  declared  absolute 
even  though  in  the  proceedings  on  the  applica- 
tion the  husband  was  not  mis  en  cause,  nor  any 
mention  made  of  him  for  the  purpose  of  author- 
izing his  wife.  Jarry  et  vir.  &  The  Trust  and 
Loan  Company  of  Upper  Canada,  9  L.  C.  J. 
300.  Q.B.  1864;  176C.C. 

628.  And  held,  also,  that  such  a  motion  would, 
not  be  .allowed  until  afUra  reasonable  delajrof  a 
few  days  had  first  Vieen  allowed  to  the  plaintiff 
to  make  it,  after  which  any  of  the  parties  in  the 
cauH^"  could  make  it.    lb. 

629.  A  sale  by  folle  enchhre  will  be  ordered  at 
the  instance  of  the  plaintiff  against  the  purchaser 
of  a  steamer,  duly  register^,  who  has  not  paid 
the  price  o«  the  a^ljudication.  Lavoie  v,  Ptante 
&  Blouin,  12  L.  C  R.  207,  C.  C.  1852. 

630.  It  is  not  necessary  that  the  servtoeofa. 
rule  ror./d/2eeiicA^re  should  be  made  petsraaUy 
upon  tl'ie  purchaser,  nor  that  the  motioii  oe 
served  upon  him.    Lafond  &  OtUhordMX^ 


,  10  L.  C.  J.   139,3.  C.  1866;  TBI 

lie  tai/olk  ertehire  aihf  be  graoled 
idine  tlie  dekth  oflbe  creditor  prose- 
tieU  T.  Fottmitr  et  al.  &  McSain,  T 
),  8.  C.  1B63. 

irty  haa  no  hWIub  to  roo^e  for  a/oile 
iply  beckuse  as  mongage  creditor  he 
ilJocated  in  a  report  of  diMributioa, 
tlierwise  a  parly  in  the  cause.  Laa- 
-.Cuaig  et  al.,6   L.   C.  J.   221,  S.  C. 

':.  c.  p. 

I  in  municipal  aales  a  warden  may 
ibligaciOD  signed  by  a  purchaser  and 
,  far  [be  price  of  an  immoveable  pur- 
lim,  without  being  obliged  to  proceed 
Mre.    BuTthe  v.  Armatroag,  1  H.  L. 


LiFK  Rent. 

>lainlLfr  brought  action  for  ari 
'tain  immoveable, 
Dt,  was  about  to  c 
,  'bea  tbe  defendant  filed 
on  ajin  ^annuller  on  the  ground  that 
tit  was  Dota  charge  riel,  but  a  smple 
wtbec,  which  the  plain  liO'cou  Id  claim 
opposition  afin  at  conamer — Held, 
g  the  oppotition.     Campagna  &  Ui- 


ined  judgi 


R.  2*,  3.  C.  IBM. 

IB   MOBE   THAK   I 

lere   a   defendant   has   paid   sums  of 
kccount  of  a  judgment,  the  seizure    ' 
■flerwards,    anaet   a  writ  of  evec 
■  whole  amount  of  the  judgment, 
I  the  defendant  has  the  right  to  ha 
lyed  until  the  exact  amoiiDt  due  upon 
ent  is  determined.     La  Banqae   du 
DoMgani  k  DQnagani,2  L.  C.  it.  478, 


t  of  e 


give  credit  upon  the  writ 
'  may  have  received  thereon,  and  an 
of  the  delendant  founded  upon  such 
>iil  be  maintained  with  coatn.  Four- 
adl,  10  L.  C-  R.36T,  Q.  B.  18G0. 
lere  judcmeDt  was  rendered  for  flftj 
id  the  defendant  reduced  the  amount 

to  Qtteeu  dollars,  and  the  plaintiff 
cution  for  tbe  whole  amount — Held, 
9Mtion  of  the  dereadaut,  that  he  bad  an 
ight  to  oppose  such  seizure,  and  that, 
'positing  or  tendering  the  balance  due 
■■   iudgmeot.      Lafteur  v.    Vemillt  & 

H.L.45,3.  C,lB-i68I&653C.  C,P. 


uioQS  of  an  opposition   by  the  debto: 
;    lbs    total    nullity   of   the  seiz   ~~ 
I  al.  V.  McDoitald  &   McDonald, 
..  C.  R.  1871  ;  SBl  C.  C.  P. 
t  the  opposition  must  be 
on  to  the  amount  paid.    I 
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prisonment  on  his  railnre  to  produce.  BroekU- 
ton  V  Patton  &  Potion,  5  L.  CT  J .  66,  8.  C.  1851 1 
577  C.  C.  P. 

541.  But,  where  a  guardian  simply  fails  to 
produce  the  goods  entrusted  to  him,  without 
ihowing  any  such  reason  therefor,  he  may  be 
mprisoneJ  until  he  do  so,  or  par  the  value  of 

them.  Ouimelte  V  ifcCaltum  i  Clark,  1  L.C.J. 
168,8.  C.  185Ti  697  C.  C.  P. 

542.  Aod  where  the  defendant  had  become 
voluntary  guardian  of  the  things  seized— Held, 

appeal  for  a  judgment  ordering  a  rule 
^  inst  him  tor  refusaflo  produce,  that  he  was 
liable  to  eoMrainte  par  corps.  Brooks  & 
IF4i(nOT,4  L,  C.J.  279,415  L.C.  R.  244,0  B 
18G3i  697C.  C.P. 

643.  But  where  the  defendant  became  the 
guarilian  of  the  effects  seized,  at  the  instance  of 
the  plaintiff.under  a  writ  of  attachment,  and  sub- 
sequently tbe  same  effects  were  seized  and  soM 
under  a  writ  of  execution,  and  the  plaintiff 
brought  action  against  the  defendant,  praying 
that  he  be  held  to  produce  the  etfecU  or  pay  the 
value  thereof^fieW,  that  he  had  no  such 
action,  and  that  liis  only  remedy  was  by  pro* 
cess  ofattaohnientagsinj'ttheguardian.  Berry 
V.  Cowan  el  al..  11  L.  C.  R.  476,  8.  C.  1861. 

544.  And,  inanoihercase,  when:  the  guardian 
failed  to  produce  the  things  seice**  when  re- 
quired to  do  so — Held,  oonflrming  thft  judgment 
of  the  court  betow,  declaring  a  rule  absolaie 
against  the  guardian,  that  a  voluntarv  tjuardian 
is  liable  to  eontrainie  par  corpi  for  failure  to 
produce  the  things  put  in  liie  charge  and,  al- 
though from  moti  ves  of  equity,  wheL  tb.  va  ue 
of  the  things  is  less  that)  the  debt,  thr  caurts 
have  restricted  the  liability  of  tk<  guardiar  to 
such  F«lue,yev  proofof  such  value  restaonhiin 
Higginset  al.  v,  Robillard,  12  L.  C.  R.  3   <J.  B, 

645.  A  guardian  is  not  bound  to  delivei  np 
the  efCtets  placed  in  his  custody  to  any  onn  but 
the  person  by  whom  he  has  been  appointed 
FrechelU  v.  St.  Lawrence,  13  L.  C,  R-  56,  C.  C. 

646.  In  a  case  in  which  the  guardian  had 
igoorantly  signed  a  procis  verbul,  whereby  he 
undertooK,  in  defuult  of  producing  the  goods,  to 
pay  to  tbe  plaintiff  his  debt,  interest  and  costs — 
Held,  to  be  signed  by  error,  and  that  the  bailiff 

ingbad  no  power  to  insert  such  a  atipula- 
iu  tbe  procis   verbal.     Dupuis  v.  Bell,  15 
L.C.R.435.  3.  C.  186S. 

647.  Held,  on  a  motion  for  a  rule  contrainte 
par  corpi  against  the  sheriff,  that  he  was  the 
guardian  of  the  goods  wheu  the  defendant 
offered  none,  and,  as  such,  was  liable  therefor, 

rule  for  eontrainU  par  corpa  it  was  not 
necessary  to  ofler  anv  alternative  on  default  of 
producing  the  moveables  seized.  Leeeraonetal 
V.  Boston,  2  L.  C,  J.  297,  Q.  B.  1858. 

648.  And  where  the  guardian,  by  way  of 
answer  to  such  rule,  pleads  that  the  property 
was  only  worth  so  much,  it  becomes  the  duty  of 
the  court,  aoantfairt  droil,  to  order  proof  of  the 
fact.     lb. 

549.  Powers  of. — A  guardian  of  moveable 
properly  under  seizure  cannot  demand  that  the 
defendant  deliver  to  him  the  property  in  ques- 
tion, in  the  absence  of  positive  proof  that   the 

defendant -"-'—■ '-  '     ' 

PaUgrave 

116,3.  C  lB58i  662  C,  C.P. 
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560.  Where  cattle  and  hay  have  been  seized 
to^etl'ier  under  the  came  writ  of  execution  or 
ut  aclimeot,  the  guardian  appointed  to  the  goods 
seized  haa  a  right  to  feed  the  cattle  with  the  hay, 
although  it  be  afterwards  proved  that  the  cattle 
did  not  belong  to  the  defendant.  Johnson  & 
(yHallorany  18  L.  C.  J.  121,  Q.  B.  1873. 

661.  RighU  of,—k  guardian  to  effects  seized 
has  a  right  to  file  an  opposition  to  a  second 
seizure  of  the  same  effects.  Smith  et  al  v. 
aFarrell  &  CoUman,  9  L.  C.  R.  494,  S.  C.  1859. 

662.  And  held,  later  that  he  could  not  do  so 
po  long  as  the  first  seizure  had  not  been  dis- 
posed of.  Langloia  v.  Oauvreau  ei  oL  A  Gau- 
vreau,  12  L.  C.  B.  168,  S.  C.  1862. 

653.  A  guardian  against  whom  a  rule  is  issued 
lor  contrainie  par  carps,  by  a  party  no  longer  a 
resident  of  Lower  Canada,  is  entitled  to  security 
for  costs.  Milhr  v.  BourgoU  &  Holland  ^  The 
Montreal  Rolling  Mills  Chmpany,  16  L.  C.  J. 

196,  S,  C.  1872.  ,    ,       .     . 

664.  Signature  of. —  A  decihvaUonxD  A proc^s- 

verhal  that  the  guardian  had  signed,  when  he 
had  only  maile  his  mark,  is  not  a  caur^e  of  nul- 
lity, and  the  guardian  onlv  can  avail  himself  ot 
it.  Perreault  v.  C'lartrand  &  Ciartrand,  6  R.  L. 
276  C.  C.  1874;  560,  sec.  6.  C.  C.  P. 

656.  Who  may  6e.— A  defendant  under  execu- 
tion may  be  appointed  guardian  of  his  own 
things  without  his  consent,  and  in  such  case  is 
liable  to  imprisonment  if  he  does  not  produce 
them  on  the  day  of  sale.  Carley  v.  HuttonA 
Button,  16  L.  C.  J.  140,  C.C.  540  ;  sec.  6,  C.C.P. 

XVI.  Illsoal. 

666.  Where  judgment  went  a^inst  several  de- 
fendants jointly,  and  execution  was  is-ued 
against  one  of  them  for  the  whole  debt— ^«W, 
on  opposition  afin  d'annuller,  to  be  illegal,  and 
then  even  without  tender  of  the  amount  payable 
by  such  defendant,  and  was  set  aside  with  costn. 
McBean  v.  Debartzeh  &  Debartzch  et  aL  & 
Drummmd  et  al,  4  L.  C.  J.  188,  S.  C.  1868. 

XVn.  Lapse  of  Seizure. 

667.  On  two  motions  (or  contrainte  par  corps, 
theone  against  the  guardian  of  the  thmgs  seized 
for  failure  to  produce,  and  the  other  against  the 
defendant  for  refusal  to  allow  the  defendant  to 
enter  the  premises,  the  court  held  that  it  was 
quite  impossible  to  entertain  the  motion,  ap, 
after  two  months  inaction,  the  seizure  was  dead, 
Scholefield et  at.  v.  Rodden  etal,5  L. C.J. 832, 
S.  C.  1861 ;  578  C.  C.  P. 

XVIII.  Notice  in. 

658.  A  sheriff  or  bailiff  executing  a  writ  of  J?. 
fa.  is  bound  to  give  immediate  written  notice  of 
the  time  and  place  of  the  sale  to  defendant. 
Scott  et  aL  \,  Allaire  et  aL  &  Allaire,  4  C.  L.  J. 
60, 1868. 

XIX.  Nullity  or. 

569.  If  the  sheriff  seize  property  in  the  hands 
of  one  party,  under  a  writ  which  authorizes  him 
to  seize  property  in  the  hands  of  another  onlv, 
the  seizure  is  null.  Lee  v.  Taylor,  3  Rev.  de 
Leg.  471,  K.  B.  18U. 


660.  A  demand  of  nullity  of  execution,  on  the 
ground  ot*  alleged  irreguharities  in  the  seizure 
and  sale,  cannot  be  brought  after  the  delays  we - 
scribed  by  law.  Boyer  v.  Slown  et  al.2 L. (f. IC 
5H,S.  C.1852;  1716  C.C.  P. 

661.  Where  a  floating  dock  had  been  seised 
and  sold  by  the  sheriff,  and  the  defendant  after- 
wards  brought  action  in  revendication,  in  cooie- 
auence  of  alleged  nullities  in  the  proceedings, 
tne  action  was  maintained  on  the  ground  ihat 
the  adjudication  was  null,  the  party  upon  whom 
it  was  seized  not  having  been  previously  re- 
quested to  pay,  and  because  no  copy  or  the 
seizure  had  been  left  with  such  party,  and  be- 
cause the  bailiff  who  ^ve  the  notice  was  not 
authorized  by  the  shenff  so  to  do,  and  because 
such  notice  did  not  indicate  the  place  of  sale, 
and  because  the  purchaser  was  the  a^ent  of  the 
party  seized  upon,  and,  as  such,  fcubject  to  the 
imputation  of  fraud.  Langmuir  v.  Ross  &  Ross 
et  al,  1  L.  C.  R.  71,  Q.  B.  1861,  &  arta  605  A 
506  supra, 

662.  The  ii^sue  of  an  execution  for  the  re- 
covery of  the  amount  of  a  judj^ment  and  costs 
previous  to  the  taxation  of  costs  in  null.  Audet 
V.  Assdin  &  Asselin,  16  L.  C.  R.  252,  S.  C.  1864. 

663.  In  an  action  in  revendication  of  a  piano- 
forte that  had  been  purcha«*ed  by  the  defendant 
at  a  iudicial  sale  of  toe  goodn  of  a  party  to  whom 
the  defendant  had  leased  the  instrument  the- 
sale  having  been  made  by  the  bailiff  in  a  aiffer- 
ent  district  from  that  in  'which  the  seizure  was 
made — Held,  revereing  the  judgment  of  the 
court  below,  and  maintaining  the  revendication, 
that  the  sale  was  null  and  void,  and  could  not 
convey  any  ri^ht  of  property  as  against  the 
proprietor.  NardheimeT  et  al.  h  Duplessis  et 
vir.,  2  L.  C.  J.  206,  Q.  B.  1867. 

664.  And  held,  also,  that  the  court  has  the 
power  to  declare  the  sale  null  without  conclu- 
sions to  that  effect  in  the  plaintiif  s  declaration 
or  answer.    lb. 

XX.  Of  Immoveables. 

666.  In  an  action  to  revendicate  two  lots  of 
land  sold  bv  sheriff's  sale  on  account  of  irregu- 
larities, etc. — Held,  that  the  absence  of  a  wit- 
ness to  the  seizure,  the  want  of  an  election  of 
domicile  by  the  party  seizing,  and  bv  the  liailifl,. 
or  the  omission  to  state  whether  the  sale  was 
effected  belbre  or  after  twelve  o'clock,  and  that 
no  demand  of  payment  was  made  when  such  exe- 
cution was  made'  against  such  immoveables  was 
not  sufficient  ground  to  impugn  the  validity  oi 
such  seizure.  Boyer  v.  Slown  e/  oZ.,  2  L.  C.  R. 
63,  S.  C.  1852. 

566.  In  a  demand  en  nullit4  of  a  seizure  of 
an  immoveable  held  under  emphyteutic  lease 
— Held,  that  were  a  plaintiff  has  by  his  fault 
or  neglect  caused  an  immoveable  lo  be  seized, 
under  an  inaccurate  description,  the  party  seized, 
having  an  interest  that  such  description  be  ac- 
curate and  correct,  may  demand  the  nullity  of 
such  seizure  with  costs.  Dupuis  v.  Bowrdagtis 
&  Bourdages,A  L.  C.  R.  227,  S.  C.  1863. 

567.  Where  opposition  was  filed  to  the  execu- 
tion of  a  judgment  for  £4  16s.,  the  amount  of  ^ 
hypothec,  on  the  ground  that,  under  12  Vic.  cap- 
38,  the  execution  should  have  been  direeted 
against  the  particular  property  declared  by  the 
judgment  to  be  hypothecated,  and  not 
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tb«  land  and  tenements  of  the  deTendmit  gene* 
rally)  the  oppoeiiioD  was  maiDtaiD&t  with  oosts. 
Gorrie  v.  Berhtri  &  Herbert^  1  L.  C.  J.  173, 
8.  C.  1867 ;  2066  G.  0. 

668.  In  the  caae  of  the  seisture  of  a  real  estate 
it  ia  not  neeewary  to  mention  in  the  proe^- 
eerb^  and  notioee^  the  contente  of  the  property 
seized,  and  that  in  the  case  submitted,  the  re* 
8f)ondent  haviog  sold  the  real  estate  mentioned 
without  having  mentioned  itftOonteDtB,oouIdnot 
urge  the  absence  thereof  in  the  procis'verhal. 
Beriheloi  ▼.  Guy  ei  al,  8  L.  C.  R.  299,  A  2 
L.C.J.  166,  Q.  B.  1858. 

669.  Immoveables  sold  under  execution  are 
freed  from  all  incumbrances  with  which  they 
are  charged  except  such  as  are  clearly  expressed 
in  the  sheriff's  advertisements,  and  where  the 
property  sold  had  been  twice  leased  for  a  term  of 
yean  by  emphyteutic  ]ea8e,and  the  first  lease  only 
was  adverted  to  in  the  notices  of  sal^,  the  property 
sold  was  held  to  be  released  from  the  charges  to 
which  it  was  subject  by  virtue  of  the  second 
lease.  Titu  ▼.  Chime,  14  L.  C.  R.  147,  8.  G. 
1868 ;  709  A  710  C.  C.  P. 

670.  And  where  three  lots  of  land  belon(pngto 
a  saeceesian  were  sold  under  execution,  m  the 
possession  of  a  third  party,  who  refused  to  deliver, 
and  the  purchaser  brought  action— JTisM,  in 
apf  eal,  reversing  the  decision  of  the  court  below, 
that  the  judicial  sale  affected  a  real  tradition  of 
the  property,  and  that,  under  the  circumstances, 
therelhre,  tne  defendant  oould  oppose  no  legal 
title  to  the  action.  LoroAgwr  ▼.  Baudnau  ei  nap., 
9  L.  C.  R.  386,  Q.  B.  1869, 

671.  And  in  a  similar  eaae^Held,  that  the 
sale  under  execution  of  an  immoveable  extin- 
guishes all  ri^ht  of  property,  except  when  the 
proprietor  is  in  possession  at  the  time  of  the  ad- 
i»jdical]on  pro  non  domino.  Potion  A  Morin. 
16  L.  G.  R.  267,  Q.  B. 

672.  And  hddj  alsos  that  to  preserve  his  rights 
the  proprietor,  if  not  in  possession  at  the  time  of 
such  sale,  must  oppose  it  in  theordinary  manner, 
or  otherwise  the  proprietor  is,  by  the  efibct  of  the 
sale,  purged  of  all  his  rights  thereto.    lb. 

673.  But  a  purchaser  at  a  sale  of  real  estate 
under  execution  cannot  claim  to  be  collocated 
on  the  proceeds  of  the  sale  for  a  portion  of  the 
price  paid,  on  the  ground  that  the  property 
proved  to  be  of  considerably  less  extent  than 
advertised,  and  the  knowledfje  by  the  purchaser 
when  bidding  that  the  adjoining  pro^rtv  did  not 
belong  to  the  defendant,  and  was  inciuded  in 
the  debcription  by  error,  would  be  a  complete  bar 
to  such  a  claim.  Melancon  h  Hamilton^  16 
L.  C.  J.  57,  Q.  B.  1872  ;  708  C.  C.  P. 

574.  In  an  action  to  set  aside  a  sale  of  move- 
ables made  by  the  sheriff  on  the  ground  that  the 
formalities  required  by  law  precedent  tothenaie 
of  such  immoveables  had  not  been  observed,  that 
the  announcement  had  not  been  made  at  the 
church  doors,  but  that  the  sale  having  been  first 
eta;fed  by  an  opposition  a  fin  de  charge  wh  ich  was 
maintained,  ttiat  the  property  was  subsequently 
sold  by  the  sheriff  with  tne  ordinary  formalities, 
under  a  writ  of  venditioni  exponas — Held,  con- 
firmiiw  the  judgment  of  the  court  of  review,  that 
the  plaintiff  having  known  all  along  that 
announcement  had  not  been  made,  and  having 
taken  no  pioeeedioes  to  stop  the  sale,  had  waived 
any  objection  that  ne  might  have  had  thereto, 
and  bad  no  ]<ight  of  action  afterwards  to  set  it 


aside.    Bomier  &  Bntth  ei  al,  1  R.  L.  641  A  t 
L.  C.  L.  J.  no,  Q.  B.  1870 ;  760  C.  C.  P. 

676.  And  heldt  also,  that  the  failure  or  neglect 
to  make  the  announcements  at  the  church  dt^ora- 
is  not  a  ground  of  absolute  nullity  of  an  execu^  • 
tion  in  any  case.    lb. 

676.  Where  real  property  is  sold  under exec<i«- 
tion  the  acyudication  can  only  be  attacked  by  a 
person  who  was  a  creditor  at  the  time  of  the  sale 
and,  consequently,  the  transferee  of  a  creditor, 
previous  to  the  sale,  could  not  demand  the  nullity  - 
of  the  adjudication  unless  notice  of  the  transfer 
had  been  duly  signified  to  the  debtor.  Berard  v. 
Bwrreiie  ei  ux,  &  Lambert  &  Sahae,  6  R.  L. 
703,  8.  C.  1874. 

677.  But  held,  also,  that  no  such  notice  of  the- 
transfer  need  be  served  upon  the  other  pur- 
chaser,   lb. 

577.  And  again,  held,  that  a  demand  in  nullity 
of  the  a4)iidfcation  must  be  presented  within  a 
year  subseouent  thereto.    Ib»  ' 

679.  And  AWd,  that  the  petition  in  nullky 
must  show  that  the  claim  of  the  petitioner  would 
probablv  have  been  paid,  if  the  property  had 
been  sold  at  a  higher  price;  that  the  property 
was  worth  more  than  the  price  for  which  it  waa 
sold  ;  that  the  manner  in  which  it  was  sold  was 
in  law  fraudulent ;  and  that  the  creditors,  and< 
especially  the  petitioner  himself,  will  necessarily 
thereby  suffer  serious  loss  and  injnry  unlesa 
the  a^adication  is  annulled.  lb.,  714  ei  eeq^ 

.0.  c.  p. 

XXI.  Of  Jddoments. 

580.  Against  Joint  Sheriff.-^On  a  rule  for 
contrainte  par  corps  against  a  sheriff— iTeM, 
that  an  interlocutory  judgment  reqniringB,  Ac., 
joint  sheriff,  to  deliver  up  certain  machinery 
seized  under  process  of  revendication  could  not 
be  made  executory  against  B  alone,  he  havina 
since  the  judgment  was  rendered,  become  soS^ 
sheriff;  and  the  judgment  not  having  been  signi- 
fied to  or  made  executory  against  him,  and  the 
rule  was  therefore  discharged.  McPherson  v 
Irwin,  2  L.  G.  R  313,  8.  G.  1851. 

681.  Against  Par/ner.— Unless  fraud  be 
proved,  ajudgment  against  an  individual  partner 
cannot  be  executed  against  property  of  the  fim> 
in  which  be  is  a  partner.  Rtchardsanv.  Thomp- 
son A  Thompson  ei  al.,  9  L.  C.  J.  26.  G  G 
1864;  646  G.  G.  P.  &  1899  G.  G.  '     •     • 

782,  In  Different  DisiHcts.-^k  judgment 
rendered  in  a  district  other  than  that  in  which 
the  defendant  resides  may  be  executed  de  piano 
in  the  dintrict  in  which  the  defendant  reside.^ 
unle<<s  he  establishes  that  he  possesses  property 
in  the  district  where  the  judgment  was  rendered. 
Terroux  v.  Hartet  al  &  Hart,  10  L.  G.  J.  196. 
8.  C.  1866  ;  555  G.  C.  P. 

6^3.  Interlocutory.-'ATtxcle  651  of  the  Code 
of  Civil  Procedure  relating  to  the  execution  of 
judgments,  applies  equally  to  interlocutory  judg- 
ments as  to  final  judgments ;  and  such  execution 
of  an  interlocutory  judgment  may  issue  fifteen 
days  from  the  date  of  such  judgment,  and  even 
before  the  rendering  of  the  final  judgment,  and 
by  motion  for  a  rule  nisi  the  prothonotary  may 
be  compelled  to  issue  such  execution.  Trudel 
v.  Desautels  ei  al,  4  B.  L.  701  &  17  L.  G.  J.  56 
C.  C.  1871. 

584.  Pouier  of  Circuit  Court  to  Order. ^The 
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'<)ircuit  Court  has  no  power  to  eoforce  tbe  execu- 
tioD  of  judraientA  which  it  has  rendered,  revers- 
ing the  judgment  of  a  justice  of  the  peace.     The 
'Corporation  of  the  town  or  hourg  of  William, 
Henry  k  Ouemtmont,  4  R.  L.  44,  Q.  B,  1868. 

686.  Provisional. — AJi.fa,  for  a  sum  ordered 
by  a  provisional  judgment  to  be  paid  in  default 
-of  rendering  an  account  may  be  superseded,  if  it 
appear  that  an  account  has  been  filed,  and  that 
delav  beyond  tbe  time  has  not  been  occasioned 
by  the  accountant.  Segerie  v.  Rouleau,  3  Rev. 
<le  Leg.  472,  K.  B.  1818. 

686.  lyansferred. — The  purchaser  of  a  judg- 
ment Claim  Mlonging  to  the  estate  of  an  insol- 
vent ha.s  a  right  to  execute  such  judgment  in 
^he  name  of  Uie  original  plaintiff,  notwithstand- 
ing he  has  not  received  his  dipcharge.  Kittson 
V.  Delisle  &  VEcuyer  &,  Delisle  &  Vassal,  3 
R.  L.  69,  C.  C.  1862 ;  Ins.  Act  1876,  sec.  69. 

687.  Which  have  been  Settled.--W here  a 
•creditor  has  accepted  promissory  notes  in  settle- 
ment of  a  claim  for  which  he  has  obtained 
judgment,  he  must  return  such  notes  before  he 
can  proceed  to  execution,  Dawson  &  Defosses, 
6  R.  L.  334,  Q.  B.  1874. 

XXII.  Omission  of  Signature  in  Writs  of. 

688.  The  omission  of  the  signature  of  the 
•creditor's  attorney,  or  the  creditor  himself,  in  a 

writ  of  execution  aj^ainst  immoveables,  is  not  a 
cause  of  nullity  in   the  seizure.    Levesque  v. 
Beaupr€  &  Beatipr^,  10  L.  C.  J.  267,  S.  C.  R. 
866. 

XXIII.  Pbooes-Verbal. 

689.  On  an  opposition  a  fin  d*annullerj  of 
^zure— Heldt  that  where  the  bailiff  has  de- 
^ilared  in  the  proc^-verbal  that  he  had  elected 
his  domicile  in  such  a  parish,  without  specifying 
in  what  part  of  the  iMirish,  that  the  seizure  was 
null.  Beaupri  v.  Martel  &  Marteli  2  L.  C.  J. 
276,  S.  C.  1868  ;  666  C.  C,  P. 

690.  And  held,  also,  that  a  notice  at  the  foot 
of  the  proems-verbal  that  the  sale  would  take 
j>]ace  on  such  a  day  of  the  month,  without  men- 
tioning the  year,  that  the  seizure  was  null, 
although  the procis-verbal  was  fully  and  cor- 
rectly dated,  lb.  672,  673  &  681  0.  C  P. 

691.  And  order  to  pay,  contained  in  a  return  of 
nulla  bona  signed  bv  defendant,  dispenses  with 
an  order  to  pay  in  the  prochs-verbal  of  seizure 
de  tcrris  made  the  same  day.  Hurteau  v. 
Owens  et  al.  &  Hatpin,  14  L.  C.  J.  65,  S.  C. 
1869, 

692.  An  error  in  the  notice  at  the  foot  of  the 
prociS'Verbal  of  seizure  will  give  rise  to  an 
opposition  by  the  defendant,  but  does  not  neces- 
sarily involve  the  nullity  of  the  seizure. 
Mousseau  &  Bernard  t  Bernard,  2  R.  L.  242, 
S.  0. 1870. 

XXIV.  Rebellion  ▲  Justice. 

693.  On  the  return  of  a  bailiff  to  a  writ  of 
execution  that  the  defendant,  who  was  outside  of 
his  house  while  his  family  where  inside,  refused 
to  open  the  doors  on  being  called  on  by  the 
the  bailiff  to  do  so,  saying  that  he  would  not, 
this  was  held  to  amount  to  a  refusal  to  do  so 

•  thought  insufficient  without  furliier  evidence  to 


justify  the  issuing  of  a  rule  for  contrainte  par 
corps.  Kemp  v.  Kemp,  2  L.  C.  J.  280,  &.  C. 
1868;  669(5.  Cjt  P. 

694.  And  on  another  hearing — Held,  that  it 
did  not  amount  to  a  rebellion  d  justice,  IK 

696.  Bu^  held,  later,  that  a  rule  for  contrainte 
par  corps  may  issue  upon  return  of  the  sheriff 
against  a  debtor  refusing  to  open  his  doors  to  the 
sheriff  charged  with  a  writ  of  execution  against 
him,  for  the  purpose  of  effecting  tbe  seizure  and 
sale  of  his  goods  and  chattels.  Mcusue  & 
Crebassa,  8  L-  C.  J.  122,  S.  C.  1874 ;  669  C.  C.  P. 

XXV.  Regors. 

696.  On  an  opposition  afin  d'annuller  to  an 
executitn— JSftfW,  \hat  the  presence  or  co-opera- 
tion of  recors  is  not  necessary  to  render  an 
execution  valid,  Guilfoyl  v.  Tate  et  al.  & 
Tateetal.,!  L.  C  J.  188,*S.  C.  1867. 

697.  An  opposition  (ifin  d*annuller  filed  by 
the  defendant  to  the  seizure  and  sale  of 
moveables,  on  the  ground  that  it  did  not  appear 
that  any  records  or  witness  was  present  at  the 
seizure,  wUl  be  dismissed  with  costs  on  motion. 
La  Banque  du  Peuple  v.  Daoust  &  Daoust, 
16L.C.R.  464,  S.C.  1864, 

XXVI.  Return  of. 

698.  A  sheriff  cannot  be  ruled  to  return  a  writ 
of  execution  before  the  return  day.  Dorval  ▼. 
Lesp6rance,  3  Rev.  de  lAs.  471,  K.  B.  1811. 

699.  A  return  of  a  sheriff  to  a  writ  of  execu- 
tion cannot  be  contested  except  by  an  inscription 
en  faux.  Lesp6rance  &  Allard  et  inr.,  1  L.  C.  R. 
164,  Q.  B.  1861. 

600.  In  an  action  in  revendication  of  two  lots 
of  land  sold  by  the  sheriff,  on  account  of  alleged 
informalities  m  the  seizure  and  sale — Held,  that 
the  returu  of  the  sheriff,  tliat  the  advertisements 
and  publications  of  tlie  sale  have  been  made  is 
conciusiye,until  such  return  is  declared  false,and 
that  a  party,  against  whom  execution  has  issued, 
and  who  has  failed  to  make  opposition  within 
the  delay  prescribed  by  law,wa8  forever  precluded 
from  the  right  of  availing  himself  of  any  irregu* 
larities  in  the  seizure  or  in  the  proceedings 
thereon.  Boyer  v.  Slown  et  a/.,  2  L.  C.  R.  63, 
S.  C.  1862. 

XXVII.  Rights  of  Shebiff  Cndeb. 

601.  The  sheriff  can  maintain  action  in  hie 
own  name  for  the  price  of  moveables  sold  in 
virtue  of  a  fi.fa.  and  delivered  to  the  adjudica- 
taire.  Shtpherd  v.  Paquet,  3  Rev.  de  L^g. 
477,  K.  B.  1813. 

XXVIII.  Rights  of  Parties  in, 

603.  Where  money  has  been  received  by  the 
sheriff  in  satisfaction  of  an  execution  against 
moveables  placed  in  his  hands — Held,  on  motion 
by  the  plaintiffs  to  compel  the  sheriff  to  pay 
over  the  money,  that,  notwithstanding  such 
money  was  received  before  the  sale  of  the 
prqperty,  that  it  belonged  to  the  plainti^  aad 
was  not  liable  to  distribution  among defeiid*at'8 
creditors,  who  come  in  by  oppoeitioo,  and  aUcge 
the  insolvency  of  the  defendant.  Myt»  ^  «L  ▼• 
Wood  et  al  k  divers,  1  L.  C.  J.  85, 8.  0.  1857. 
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It  tdkintiff  c*QMd  •  writ  at  ucMution 
puoat  the  immoTckblM  of  tba  dafen- 
flIeJ  fto  oppomtioa  m  the  grouitd  that, 
to  the  i«Mi«  of  rach  writ,  the  pluDtiff 
lied  propertj  bdooeng  to  bttu  in  the 
third  partiM,  who  hki  made  defkult, 
thkt  the  Hiiura  de  tvTi*  be  AnauUed 

SlkJDtiff  had  exhanated  the  other 
.  be  had  adopted— feU,  dismiMiog 
ilkm,  that  the  creditor  oould  exerciie 
le  of  Miiare  and  execution  which  the 
ta  to  enforce  nvmeat  of  what  is  due 
>ndt  T.  Lalondt  t  Lattmde.  16  h.  C.  R. 
.  E.  1S«6. 

here  an  immOTcable  property  wm 
[  by  a  commercial  firm,  and  a  building 
neooirtuch  was  occupied  by  one  of  the 
*hoh«donlj  a  one-fourth  ii 
I  in  tbe  Arm,  for  some  time  subaequent 

Mkitioii  of  tbe  partDerahip,  and 

Mde  of  ttM  mopetlj  by  the  ere 
It  paitner — aeU,  on  the  oonteetation 
omboD  iy  tbe  partner  in  occupation, 
unre  must  he  msiDtained,   notwith- 

i  keld,  alao,  that  the  conteala^on  by 
'  TTeditoTB  of  an  oppoeitioD  of  this 
leans  of  a  lUfentt  «n  fait  merely, 
ffth  any  title  showing  the  properly 
lodant'a,  is  maintainable  ifthe  title 
at  the  en^iiitt,  although  not  regie- 
abseqaenl  in  date  to  the  oppOMmt's 
'  '«a  decUratioa  by  thedetbndant 


U  partnenhip  in 
rth  share.    lb. 


Mirth  share. 

Slaintiff  in  a  suit  has  no  right  t 
le  bailiff  when  the  latter  is  ei 
writ  fiiibert  et  luc.  *.  Benaud, 
i,  S.  C.  B.  1866. 

sheriff  must  be  made  a  party  la  an 
aside  a  sale  under  execution  made 
■opeau  T.  Fnuer,  1  L.  C.  L.  J.  M, 


,  and  therefore  where  asale  naa  been 
bongh  without  aufficient  cauu 
ier  cannot  claim  as  adjudica 
ung  et  al.  &  Blackwoodet  al.,  P.  R. 
leU|!.393.  K.  B.  1610;  686C.  C.P. 
A  oppotiUon  ajin  de  dUlraire  filed 
id  that  the  only  bidders  present  at 
e  the  cure  and  tlie  plai ntitf —fTelif, 
t  must  have  been  made  on  a  uev 
and  that  the  defendant  had  no  righ 
of  there  being  no  bidders  as  he 
irodnoed  them,  Olivier  v.  Bilanger, 
8.  C.  1828. 

ription  en  Jaux  was  lllrd  by  the 
last  a  return  of  the  sheriff  to  a  writ 
directed  sgainet  property  in  the  dis- 
abamoia,  on  the  ground  (hat  one 
rho  lestifed  to  that  effect,  had  bid 
r  after  the  defendant,  buthis  bid  was 
the  property  was  adjudged  to  the 


dsfemknt— fleW,  confirming  the  judgment  of 
the  court  below,  that  the  sale  was  null,  and  that 
there  should  have  been  some  formal  intimation  . 
of  the  close  of  the  sale.  Woodman  e*  «■  * 
Omitr,  10  L.  C.  J.  87,  8.  C,  3  C.  L.  J.  120, 
Q.  8.1867;  684  C.  C.P.  .   ,.  .  , 

611.  A  promise  by  one  bidd^  at  a  judicial 
sale  to  another,  to  pay  him  a  sum  of  money  if 
he  refrains  from  bidding,  is  an  illegal  obligatiOB. 
Perrtndt  ».  Ornturt,  16  h.  C.  J.  251,  S.  C.  1872. 

612.  At  a  sale  under  execution  the  sheriff 
cannot  oblige  a  bidder  lo  renew  the  declaration 
of  his  domicile,  etc,  at  each  bid.  MorrUon  v. 
Or  &  Perron,  14  L.  C.  J.  266,  8.  C.  E.  1870 ; 

613!  Kor  has  tbe  sheriff  a  right  lo  allow  a 
contestation  of  such  declaratJou  made  by  a  bid- 
der,    lb..  .        :.   ,      , 

614.  A  sale  of  goods  under  execution  de  boMt 
nay  be  validly  made  on  the  day  flied  for  the 
return  of  the  writ  into  court.  Eiiiot  v.  St.  Julim 
I  puU.  ASt.  Juiien,  18  L.  C.  J.  U.  S.  C.  18T4. 

XXX.  Skkisd  Suxdhi. 


cso  oppose  a  second  s -    . 

BO  long  as  the  first  seizure  baa  nU  been  disposed 
of.  LanaloU&OaiivreaueiaLi  Oaunrtautli 
L.  C.  B.  168,  8.  C.  1862;  6T7  C.  C.  P. 

XXXI.  SuEUu  OP. 

616.  MmtabUt  and  ImmoxMobU*  at  fAe  tame 
tine— A  seizure  of  moveable  and  immoveable 
property  on  the  same  day  is  good,  there  being 
nothine  in  the  statute  prohibiUng  such  aeisure. 
Eiert&Mnki  V.  Talon  k  Talon,  f  L.  C.  E.  369, 

617.  Stiartt  in  Unineorporaied  Companu— 
The  plaintiff  ha viug  obtained  judgment,  tooii  in 
-   '-    certain  shares  belonging  to  the  defend- 


poraied  joint  ^itfck  company, 
ovided  by  tbe  sUlute  12  Vic. 
cap.  23,  being  an  act  for  the  seisure  and  vie  of 


sharM  in  the  capital  stock  of  nnincorporatel 
companies— ifeM,  that  they  were  not  subject  to 
be  taken  in  execution  in  that  manner.  Bruneau 
&  Fosbrooke,  1  L.  C.  E.  92,  S.  C.  1861 1  66  A 
S66C.C.  P. 

XXX n.  ScsPKHsioM  or. 

618.  Where  a  creditor  of  the  plwntiff,  before 
execution  had  issued  against  tlie  defendant, 
caused  a  writ  of  attachment  in  earnishment  to 
be  served  on  the  defendant— ,ffeU,  that  this  did 
not  suBpead  proceedings  under  an  execution, 
and  to  produce  that  effect,  the  defendant  mast 
have  deposited  the  amount  of  the  judgment  with 
interetil  and  costs.  Duvemay  &  Detsaattet,* 
L.  CR.  U2,  Q.  B,  1851. 

619.  An  execution  cannot  be  issued  in  a 
judgment  rendered  against  four  defendsnte,  iT 
one  of  them  have  instituted  an  appeal,  and  such 
appeal  is  siill  pending.  Bruth  et  al.  &  IViUon 
etal,  SL.C.  B.39,g.  C.  1856, 

620.  The  execution  of  a  judgment  must  be 
suspended  in  the  event  of  tbe  death  of  the  ds- 
feDdantduringtheaeizure,  and  before  continuing 
the  proceedings,  the  judgmeot  must  be  made 
executory  sgainat  the  representatives  of  the  de- 


}m 
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feqUtft*  iiftioni.  Bii&mtAi  kt  ai.,  9  L  C.  Ji 

021.  A  jiidg^  id  the  ekercise  of  bifl  ^Baeretion 
Toahj^gtmi^  9kntrH8  of  proceedings  under  eiecu- 
'  ikm  ibr  ihe  i)ctrpoob  of  allowing  an  aplpealio  the 
Priyj.  Council.  DeGaspi  et  al.  ▼.  ABsdin  Si 
DeGMiS,  18  L.  C.J.  112,  8.  C.  1873^  1179 
C.  0.  P. 

622,  The  ezecntion  of  a  jud^^ent  is  not  de» 
la^ed  bj  an  opposition  by  a  third  pftrty,  unless 
an  order  to  suspend  proceedings  is  obtained 
thereby.  MoUeur  A  merehacnd  £  The  Atiomaf 
Oenerah  5  R.  L.  379,  S.  G.  1874 ;  583  A  684 
0.  €.  P. 

XXXni.  Uhion  or. 

$23.  On  an  opposition  afin  d'annull0ir*^H»ldf 

'  that  where  executions  issiied  at  thesuit  of  differ^ 

ent  parties  against  the  same   defendant  the 

sheriff  could  not  unite  both  seizores  into  one 

•proc^-verhcd.    Sanderam   v.  Bey  &  Eoif,   3 

L.  C.  J.  119,  S.  C.  1868. 

624.  On  an  appeal  from  the  Superior  Court  it 
was  held,  confirming  the  decision  of  that  court, 
that  where  two  executions  issue  at  the  suit  of 
dilftre^it  parties  aninst  the  same  defendant, 
different  proci9^en>iil8  must  be  ibade  by  the 
iheriflh  for  each  seizure.  I^ttereon  A  Noy,  4 
L.  C.  J.  208,  &  9  L.  a  B.  45^,  Q.  B.  1869. 

XXXIV.  Vbih>itio2»i  Expovas. 

625.  On  a  writ  of  venditioni  exponas  agsrinst 
moveables  it  is  not  necessaiy  to  have  a  procis^ 
tferbal  de  reeolementj  and  no  opposition  can  be 
ipaintained  grounQed  upon  the  nullity  of  suctt 
prooedine.  Lespirance  ▼.  Langevin,  1  L.  C.  R. 
279,  a  C.  1861. 

XXXV.  ViLwi  DB  Prix. 

€26.  An  opposition  to  a  sale  by  decr^t  on  the 
grottiid  of  mliU  de  prim  cannot  stay  the  sal4 
without  the  consent  of  all  theparties.  Baker  v. 
Young,  3  Rev.  de  L6g.  473,  K.  B.  1810. 

XXXVI.  Whcrb  Made. 

627.  Where  a  sale  under  a  writ  of  execution 
was  made  of  things  belonging  to  the  high  con* 
stable  of  the  district*,  in  his  oHice  in  the  court 
house,  and  ihe  defendant  opposed  on  the  ground 
that  the  seizure  was  null  as  being  made  within 
the  limits  of  the  court  house — Held,  that  having 
been  made  outside  the  hall  of  the  court,  that  it 
would  not  be  aside.  Bussilre  v.  Faucher,  ]4 
L.  C.  R.  87,  C.  C.  1864. 


EXECUTORS. 

I.  Account  op,  628. 

II.  Action  Against,  629-633. 

III.  Actio R  by,  634. 

IV.  Appointment  of,  635,  636. 

V.  Hypothec  on  Property  of,  637,  638. 


*  By  the  Code  of  Frooedare  It  is  now  proTlded  thut  if 
the  party  dies,  or  cliAiiges  his  oItII  status  after  execution 
la  ootnmenoed,  the  eixecatlon  contiiittei.  646  O.C^ £d. 


xneuTOBB. 

VI.  LlABAlTT  OTt  63^-644. 

VII.  Pliaoiko  ur  Aotioh  bt,  646. 

VIII.  POWBEB  OF,  646. 

IX.  POWBR  OF  COVRT  OTSE,  647^ 

2.  ItnruMoiATiov  op,  648. 

XI.  Rights  of,  649. 

XII.  Wabraktt  bt,  660. 

I.  AOOOVKT  OF. 


62a  The  testator  h^  his  will,  after  making- 
several  particnlar  legacies,  disseized  himflelf  of 
all  his  property  ia  flavor  of  his  execatora,  direct- 
ine  that  the^  should  act  As  such  until  his 
will  was  earned  iatoeflcct,  and  died  oo  the  same 
day  as  the  will  was  made,  and  the  ezecntora  be- 
came at  once  setaed  of  all  the  moveable  pro- 
perty left  by  the  testator.  At  the  ezpirafekm  of  a 
Tear  and  a  day  the  ezecators  were,  called  noon 
ij  the  respondent,  heir^it-law,  to  render  their 
aooount .  They  pleaded  that  thev,  after  they,  had 
paid  the  particnlar  levies,  had  traMfenea  the 
whole  estate  to  the  uni  vesBal  le^lee  in  oesfknot, 
to  the  delivery  of  which  theplamtiff  was  a  party 
— Hdd,  reversing  the  judgment  oi  the  court  be- 
low^  that  the  executora  could  not  be  oompriled 
to  render  any  account  to  the  heir-at-law  under 
the  peculiar  oireuowtanees  of  the  caae.  Bo8S& 
V.  Hammel,  3  R.  G.  43,  Q.  B.  Id72 ;  M8  0.  C. 

II.  Action  Aoaixst. 

629.  All  joint  executors  who  have  acted  mnst 
in  an  action  to  account  against  them  be  made 
parties  to  the  suit.  Dame  t,  €hray»  1  Bev.  de 
L6|s.  362,  K.  B.  1812. 

630.  If  a  testator  direct  an  executor  to  pay 
his  debts,  an  action  may  be  maintained  agamst 
him  by  a  creditor  of  the  estate.  Bemier  v. 
Boea^,  1  Rev.  de  I^g.  349,  K.  B.  1B19»& 
Mand  v.  Wilum.  I  &y.  de  Leg.  360,  K.  B- 
1820  ;  919  C.  C.  ... 

6.H1.  The  plaintiff  instituted  an  action  for  the 
amount  of  a  ju'igment.  rendered  in  Upper  Can- 
ada against  the  defendant  in  his  quality  of  exe- 
cutor to  the  person  against  whom  the  judgment 
was  renderect  to  which  the  defendant  pbaded 
that  the  deceased  had  left  a  will  by  which  he 
made  his  wife  his  universal  legatee,  alid  that  he, 
the  defendant,  as  executor^  had  made  an  in  vent- 
ory  and  by  advertisement  had  called  in  mil  the 
creditors,  and  had  since  disposed  of  all  the 
estate  of  the  deceased .  which  was  in  hia  baod^ 
— Held,  that,  under  the  circumstances,  an  action 
for  the  amount  of  the  debt  molnliire  would  not 
lie  against  the  executor  alone,  but  that  the  heirs 
and  other  personal  representatives  of  the  debtor 
must  be  joined  in  the  suit,  and  that,  although 
the  executor  was  directed  by  the  will  to  pay  the 
debts,  and  although  the  action  was  oomnienced 
within  a  year  and  a  dav  from  the  death  of  the 
testator.  Cktepar  v.  Hunter,  14  L.  C.  B.  198. 
S.  C.  1863  J  919  C.  C.  P. 

632.  Action  was  brought  against  one  of  three 
executors  to  an  estate  for  a  specific  anm  of 
money — Held,  confirming  judgment  of  ooort  be- 
low, that  the  proper  course  was  by  an  Hf^ion  to 
account  against  all  the  executory  aadlhaaetion 
was  consequently  dismissed.  MePhmy^  Wood- 
bridge,  11  L.  G.  J.  100  A  1  L.  C.  Li  J.  Sk  Q.  B. 
1866  ;  918  C  C. 

633.  On  an  action  against  the 
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ezecotore  of  a  peraoojdeecMfBd  for  the  rp«tituticn 
of  certain  pieoM'of  ^d'Ore  l^tto  the  deceased, 
amoaniing  iD  value  to  ooe  hundred  pounds,  and 
the  defendant  contended  that  the  personal  re- 
presentaiifes  of  the  deceased  should  also'  be 
made  pnies  to  the  ibctioti^iTeM,  that  ^e 
action  being  Ibr  debcaiiM^7t^e  that  executors, 
cooldbe  so«)  alone,  and  it  was  their  dutj)  under 
the  circumstances,  to  notify  the  heirs  of  the 
deceased,  if  there  be  any  doubt,  so  that  they  laay 
have  an  opportunity  io  dispute  or  con  tent  it. 
Delery  v.  VampbeU  ei  at,  16  L.  C.  R.  34.  Q/  B. 
1866;  919  CO.  ' 

III.  ACTIOVS  BT. 

«  « 

634.  In  an  action  hy  two  executors  under  a 
will,  one  of  them  filed  disavowal  of  the  proceed- 
ings in  his  name— ITe^  not  competent  for  one 
of  the  joint  executors  to  bring  an  action  without 
the  consent  of  the  oiher,  and,  should  he  do  so,  he 
must  do  so  in  his  own  name  alone. '  Clement  ei 
lM-.>v.  Omt,  FeHii  v.  Drumm^na  etal.  k  Olaneni, 
41x  C.B.  103,S.  C.  1854. 

IV.  ApponmiENT  of. 

•       f       * 

636.  In  an  opposition  filed  bj  the  respondent, 
a  testamentary  executor — Meld,  that  the  ap> 
poiaUnent  of  a  testamentary  executor  was 
a.n»andate  of  a  private  character,  which  could 
only  be  dleleg^ftted  by  the  testator,  and  was  not  a 
pabtic  trust  such  as  could  be  imposed  by  a 
judce  in  courts*  Gugy  k  Oilmore,  I  Kev.  de  Leg. 
16^,0.  b7  1846. 

636.  And  where  the  legatees  under  a  will 
petitioned  the  court  for  the  appointment  of  ad- 
ministrators io  the  property  of  a  succession,  in 
piaee  of  those  who  ha4  ceased  to  act  in  that 
capacity — Meld,  that  the  provisions  of  article  924 
ci  the  Civil  Code  (see  note  to  preceding  article 

$BpO«r9in?.i>»«.»PP9»P.^?P«FH^*^  pot  apply  to 
cases  arising  out  of  wills  made  anterior  to  the 

promulgation   of  the    Code.     Chalut   exp.    k 

Ternliery  17  L.  C.  J.  44,  S.  C.  1873. 

V.  B  TPOTHEO  pS  PrOPBBTT  OF. 

637.  On  &e  contestation  of  an  opposition  qfin 
dt  eonserver  filed  in  virtue  of  a  special  mortgage 
granted  by  the  defendant  in  favor  of  the  oppo- 
sants,  and  duly  registered — Held^  that  no  hypo- 
thec attaches  to  the  property  of  an  executor  in 
consequence  of  the  registration  of  the  will  under 
which  he  was  appointed.  Lamothe  v.  Eo9s  k 
fio9$  k  The  TViut  and  Loan  Company  of  Up- 
per Canada,  2  li.  C.  J.  278,  S.  C.  1868 ;  2024 
C.  C. 

638.  And  on  the  coo  testation  of  a  report  of 


•  By  the  CItII  Code  it  Is  now  provided  that,  If  the  tM- 
tatorrlOTtrettaat  ttieaifpointnientor  repUcemeiit  should 
he  mftde  hy  the  courts  or  judges,  the  power  necessary 
for  sneh  purposes  may  he  exercised  judiciall  j.  the  heirs 
aod  leMMes  intereeted  heing  first  duly  uotlfied,  and  also 
that  where  testamentary  executors  and  administrators 
harefbeen  named  by  the  will,  and  in  oonsequence  of 
thiit  Mtasal  to  sooept,  or  of  their  powers  having  ceased 
withoal  tbetr  being  replaced,  or  of  unforeseen  drcum- 
ilimcis,  and  none  of  them  rsmatn  and  it  is  impossible  to 
wiilass  Itaeia  mder  tto  terms  of  the  will,  the  Judges  and 
fij»Opastsaaarl9Eewisee3Berclaethe  powers  necessary  to 
do  AShiVfevMealiapf^ear  that  the  testator  intended  the 

ilfon  of  the  win  to  continue  in- 
fosJegates.  9MG.C.— En. 


collocation  of  monevs  arisinR  from  the  sa^  of 
immoveables  belonging  io  tlie  executor  of  a  will, 
where  the  couteetaiit  claimed  under  the  wil^  of 
which  the  defendant  was  appoioted  executor^ 
ffeld,  that  a  hypothec  on  the  pro^rty  of  aiu 
executor  did  not  date  from  the  registration  qf 
the  will,  but  from  tbe  registration  of  an  au- 
thentic acte  or  deed,  showing  his  acceptaQce 
of  the  executorship.  Lamothe  v.  Hutcnins  k 
Herbert  k  The  Trust  and  Loan  Company  c^ 
Upper  Canada  k  Ross  et  a^.*  9  L.  C.  R.  7,  S.  0.^ 
k  Vavid  v.  Hayes  k  Hayes  et  al,  3  L.  C.  R.  440^ 
8.  C.  1858. 

VI.  Liability  op. 

639.  An  executor,  after  the  expiration,  of 
his  executorship,  and  afier  he  has  rendered  acr 
count,  cannot  oe  sued  en  diliv^anee  dejeqs, 
Ootrin  v.  Corrivattx,  1  Rev.  de  L6g,  37^,K.0: 
1820:891  C.C. 

640.  Where  a  petition  was  presented  for  an 
alimentary  allowance  during  the  pendency  of 
an  action  against  an  executor  to  account,  (he 
court  granted  the  allowance,  notwithstanding 
the  declaration  of  the  executor  that  be  had  06 
funds  in  bid  hands.  Hart  et  ah  v.  Judson  eidt:, 
4L,C.  R.  127,8.  C.1861.  ^ 
'  641.  In  an  action  against  au  executor  c/ii  A 
judgment  obtained  agamst  deceased  in  Uppe^ 
Canada,  in  which  the  defendant  pleaded  that,  in 
his  quality  of  exeoutor,  he  had  mada  an  inven- 
tory, called  in  the  creditors,  and  disposed  of  all 
the  eetaCSi  of  the  deceased  in  his  bsMdk^HSlfi. 
that  the  plea  must  be  main  tinned,*  althoagh  the 
action  was  oomroenced  withio'  three  montki 
firom  the  death  of  the  testator.  Cbspoirv.  Hkw- 
ter,  14  L.  G.  R.  198,  B.  0.  1863. 
.  642.  Where  the  creditor  of  tbe  deceased,  hav^ 
in^  obtained  judgment  f^r  his  claim  sgaiost  h\h 
universal  legatee^  and  afterwards,  and  while 
such  judrment  was  still  in  force,  brought  aetiaa 
agMnst  the  testamentary  executors,  of  whom 
the  said  universal'  legatee  waa'Oiie>joiBily'aii4 
severally — Held,  confirming  the  decision  of  the 
court  below,  that,  whene.  he  had  obtained  judg- 
ment against  the  universal  legatect  he  could  not 
proceed  later  against  the  other  executor,  tfaoueh 
not  paid,  unless  tbe  insolvency  of  the  l^atee  be 
alleged.  Hossack  v.  Young  et  al,  15  L.  C.  R. 
500j  8.  C.  K.  18G5. 

643.  The  appellants  were  condemned  as  testa- 
mentary executors  to  pay  to  the  respondent 
$721.14  for  tbe  balance  of  an  instalment  of  the 
price  of  sale  of  a  lot  of  land  and  the  interest 
thereon.  One  of  the  grounds  of  appeal  was  that 
the  action  was  directed  against  them  as  ex- 
ecutors, and  against  the  uftufructuary  legatees, 
and  not  against  the  legatees  enpropriiU,  who 
alone  coum  defend  the  action — Mtld,  confirming 
the  decision  of  the  court  below,  that  executors 
empowered  to  act  beyond  the  year  and  a  day,  and 
until  the  provisions  of  the  will  were  fully  exe- 
cuted, cannot  claim  to  have  the  legatees,  usu- 
fructuary or  in  ^roprt^f^jimpleadea  with  them. 
Gray  et  al.  k  Dubuc,  2  Q.  L.  R.  234,  Q.  B. 
1876;  919  C.C. 

644.  Nor  can  they  when  sued  as  such,  and 
not  denying  the  executorship^  urge  the  non- 
proof  of  their  haVine  made  an  inventory,  as  a 
want  of  proof  of  their  having  accepted  tha 
charge,    lb. 
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TIE.  Plbaodto  nr  Aonov  bt. 

645.  Aedon  wm  brought  to  recover  the  sain 
of  £20,000,  balADce  alleged  to  be  doe  for  Bd- 
▼ftnoce  made  for  the  building  of  shipe,  brought 
■I  the  name  of  the  eon  and  sunrivtng  partner, 
and  of  Uie  wife  or  widow  of  the  creditor  deoeaeed, 
ae  hie  executrix  under  hie  will.  Demurrer  wae 
fiJed  on  the  ground  that,  inasmuch  as  it  appears 
br  the  decuuration  that  the  quality  of  testacrix 
claimed  by  one  of  the  plaintifls  accrued  to  her 
mder  the  laws  of  a  foreign  country,  the  declar- 
ation should  have  shown  what  her  rights  were 
as  executrix  in  that  country — Heldt  rerersing 
the  judgment  of  the  court  below,  that  the  action 
was  rightly  brought,  and  also  that  the  grounds 
of  the  demurrer  ought  to  hare  been  pleaded  by 
exception  to  the  form.  Orainger  et  ai.  A  Parkci 
10  L.  C.  B.  360,  Q.  B.  1860. 

VIII.  POWBBS  OF. 

646.  In  an  action  to  set  aside  a  legacy,  where 
the  plaintiff  died  during  the  pendency  of  the 
action,  and  the  executors  took  up  the  instance 
— Hela,  that  they  had  no  quality  to  do  so  where 
the  action  related  to  real  property.  HamUton 
ttal.y.  PlenderUathy  2  Be?,  de  Ug.  U  Q.  B. 
1845. 

IX.  POWBR  or  GOCJBT  OTBB. 


EXEMPTION. 

I.  Fbom  ATTAOEifKHT,  tee  ATTACmfBNT. 
n.  Fbom  Bxboutiob,  tee  KXBCOTION. 
m.  Fbom  Sbbtiob  as  Jcbob,  tee  JUBOBS. 


647.  Action  was  brought  by  a  minor,  assisted 
Iff  his  totor^  to  oust  an  executor  fh>m  ofBce  and 
to  compel  hun  to  account— iJeld^  that  where  an 
executor,  whose  powers  have  been  extended  by 
the  testator  beyona  a  year  and  a  day,  has  become 
insolvent,  ana  is  malcing  away  with  the  estate, 
the  court  will  interfere  to  deprive  him  of  the 
control  of  the  property  and  oust  him  from  the 
oAoe,  but  that  the  court  has  no  power  to  appoint 
a.  sequestrator.  MelrUoth  v.  iMote  &  Deoie^  2 
L.  d  B.  71,  8.  C.  1862  $  917  A  924  G.  C. 

X.   BbVUKOUTIOV  OFi 

648.  Testamentary  executors  who  have  ao- 
eepted  the  office  can  renounce,  on  authorisation 
0fa  judge  for  sufficient  cause,  provided  the  heirs 
or  legatees,  or  their  executors,  are  present,  or 
have  been  duly  called.  Brathwatt  exp.,  12 
L.  C.  J.  207|  S.  C.  1868  ;  911  G.  G. 

XI.  Bights  of. 

649.  In  an  action  arising  out  of  the  sale  of  a 
lot  of  land  to  the  defendant — Held,  that  the 
executors  only,  and  not  usufructuary  under  a 
will,  can  take  proceedings  to  support  the  rights 
of  the  estate.  Johnson  et  al.  v.  Aylmer,  1 
L.  C.  L.  J.  67,  8.  C.  B.  1865 ;  919  G.  C. 

Xn.  WabbanttJby. 

650.  An  executor  if  be  eell  an  estate  of  the 
testator  may  warrant  the  title  in  his  own 
name.  Baby  v.  Measam  &  Measam  &  Gauvreau, 
2  Bev.  de  lAg.  337,  K.  B.  1821. 


EXECUTBIX— 5ec  EXECUTOBS. 


EXPEETS— Se«  AEBITRATIOK. 

I.  AOOOUVTAVTS,  651. 

II.  Appoivtiibvt  of,  652. 
Before  Proof,  653,  654. 

m.  GosTB  OF,  655, 656. 

IV.  DuTiBs  OF,  657. 

V.  Iv  Mattbbs  of  Siovatubb,  658. 
VL  Judicial,  659, 660. 

VIL  LiABiLrrT  of,  661. 

VIII.  NoTioE  bt,  662,  663. 

IX.  PowBBS  OF,  664-666. 

X.   BXMUVBBATIOV  OF,  667. 

XL  Bbpobt  OF,  668-673. 

XII.  BiOHTS  OF,  674, 675. 

XIII.  Bights  of  Pabtixs  nr  Expbbtisb,  676. 

XIV.  SuBPEVsiov  OF  Pboobbdivos,  677. 

XV.  Whbv  Bbquirxd,  678-680. 

XVI.  Who  MAT  bb,  681. 

I.  ACOOUNTAKTS. 

651.  In  an  action  for  board  and  lodging,,  where 
the  matter  after  hearing  was  referred  to  aa 
accountant,  and  on  his  report  the  court  ooo- 
demned  the  defendant  to  pav  the  amount  do> 
manded  with  costs,  on  appeal  the  aoKmnl  waa 
reformed  without  costs  of  appeal  and^JJelil, 
also,  that  the  refierence  to  an  accountant  wKs  not 
established  by  the  Judicature  Act  of  1857  in  a 
case  not  in  vol  ving  the  settlement  of  aooonnta,  aiid 
that  under  the  Act  referred  to,  the  report  should 
have  been  acted  upon  and  homologated  in  tte 
sum  reported  by  the  experts.  ElUoU  es  quml. 
&  Howard,  10  L.  G.  B.  317,  Q.  B.  1860  ;  322 
G.  G.  P. 

n.  Afpointmimt  OF. 

652.  Under  article  323  of  the  Gode  of  Pro- 
cedure a  rule  appointing  two  experts  only  ia 
irregular,  and  a  report  made  by  two  such  ex- 
perts, though  unanimous,  cannot  be  maintained. 
VuimeUe  v.  PicotU,  4  B.  L.  702,  G.  G.  1872. 

653.  Before  Proof.^^K  motion  to  refer  a  caae 
to  experts  before  the  production  Of  any  proof 
will  be  rejected,  as  the  court  cannot  be  relieved 
of  the  case  without  necessity.  Rankin  v.  Lof^ 
5  B.  L.  226,  8.  G.  Simons  v.  Bougie,  5  B.  L. 
472,  8.  G.  1874 ;  322  G.  C.  P. 

654.  In  an  action  in  demolition  of  a  mill  dam, 
in  consequence  of  its  flooding  the  surrounding 
property,  a  survey  must  first  be  made  in  aooord- 
aiice  with  G.  8.  L.  C.  cap.  51 .  Blais  v.  Blais  A 
BlaU  &  Larochelle,  13  L.  G.  J.  277.  S.  C.  1869. 

III.  GosTS  of. 

655.  Where  an  expertise  was  ordered  in  an 
assumpsit  action,  ana  a  question  of  costs  aiyc  ■ 
Held,  that  the  costs  of  such  expertise  were  in  the 
discretion  of  the  court,  and  that  they  would  be 
divided  when  the  report  has  the  effsoi  of 
materially  reducing  plaintiffs  demand.  Gard- 
iner V.  McDonald.l  L.  G.  J.  108,  8. G.  1868. 


EXPERTS. 

a  vaothtT  caae  where  wtioo  wu 
rj  mo  eipnt  Tor  hie  feet  and  tervicea— 
trsinKth«  iodgmeDt  of  the  court  beiow 
B.  189),  tb&t  an  expert  named  b;  one 
■tie«  lo  the  Ckuw,  or  by  the  court  at  the 
)f  oae  of  the  parties,  baa  no  recourw 
le  adveiwe  partj  Tor  his  coats  and  fees, 
]g  DO  aoiidaritt  between  the  parties  lo 
'St  lucb  coatB.  Broan  &  WalltMce,  & 
a,Q.  B-ftU  L.  C.  R.  182,1860. 


appeal  Iroiii  a  jadginent  rendered  by 
ior  Court,  homologating  [he  report  of 
rt,  appointed  to  ascertain  whether  a . 
ropertj  held  bj  joint  proprietors,  and ; 
the  partition  was  asked,  was  divisible 
I  rejecting  the  report  of  the  other,  there 
;  two  appointed — Held,  reversing  the 
)f  the  court  below,  that  the  experts 
to  establish  the  divislbilitT  or  other 
property  must  confine  themselves  to 
whether  the  property  can  or  cannot 
I  into  two  portions,  the  queetion  of  fur- 
ion  between  the  defendants  not  having 
d.  IJoydlcBofMltetal.,UL.C.R. 
,1863. 

(Anns  or  Siovituse. 


EXPERTS. 


53S 


Hiere  »  signature 
lay  be  appoinl-' 


:  is  denied, 
I  by  one  of 
and  thefr  report  homolontM  as  cod* 
Lord  T.  Ltmrin  elaL,  9  L.  C.  J.  171 
.  B.  462.  a.  C.  1866 ',  322  e(  uq.  C.  C  P. 


irveyors  must  be  sworn  before  they 
nder  an  order  of  the  conrL  MtloTKon 
,6RL-1S5,8.  C.  R.18T2;  .13C.C.  P. 
report  of  provincial  land  surveyors 
nperls  will  be  Mt  aside  on  nioliou, 
reyora  bad  not  been  swora,  though  the 
■Dtii^  sacb  expert  does  not  order  that 
m-  Aitchiion  v.  Xorriton,  I  L.  C-  L.  J. 


lABTutT  or. 

ttacbmcDt  may  be  lasuod  against  ex- 
cmteroptuons  language.  Morin  v.  St. 
Ser.  de  Ug.  368,  K.lB.  1817. 

ROTICB  BT. 

^here  a  motion  was  made  tn  set  aside  a 
exprrta,  on  the  ground  that  no  valid 
as  given  to  the  defendant  to  attend 
!  belore  the  said  experts,  the  motion  on 
maintained  with  costs,  Brodieetux. 
I.7L.C.  J.96,S.C.  1862;  3:«C.C.P. 
he  pnice«dings  of  experts  are  null  and 
renotice  thereof  has  not  been  given  bv 
both  panien.  Wardle  v.  Btthune,  2 
J.  18,  Q.  B.  18«6  i  313  CC.  P. 


here  motion  wm  made  lo  set  aside  a 
UftiU,  on  the  groDod  that  the  sud 


bvit 
:fiep 


experts  bad  asmmed  the  right  of  naming  > 
third  expert  before  proceeding  to  the  execntioa 
of  the  rule,  and  before  an^  duMgreeroeot  could 
have  taken  place  concerning  the  matter  in  di»- 
pule,  the  motion,  on  proof,  was  maintwned  with 
costs.  Brodie  et  nx.  v.  Cowa^,  7  L.  C.  J.  96, 
8.  C.  1852;  323  C.  C.  P. 
665.  n  here  experts  had  been  appointed  in  a 
~-  loestimate  the  charg^  to  which  a  donation 
s  terms  was  subject  In  order  lo  determine 
..  precise  amount  upon  which  lodt  et  venta 
'ere  due  lo  the  seignior,  and  made  a  report 
sealed  with  a  prohibition  lo  open  the  report 
until  payment  of  costn,  account  of  which  accom- 
panied the  report — Held,  that  the  court  coiild 
order  that  the  report  be  opened  before  the  costs 
were  paid.  Ducktinay  v.  Girard,  i  L.  C  J.  9, 
S.  C.  1869;  3.S8C.  C.  P. 

Srts    appointed    to    establish     the 
mace  caused  by  an  estray  have  no 
bind  the  parties  to  submit  to  their 

St  under  the  conditions  required 
el  teq.  of  the  Municipal  Code, 
that  is  to  say  when  the  animals  are  in  pound, 
Laeotie  v.  Dilomte,G  R.  L.  210,  Hag.  Ct.  1874. 

X.  BEMUWEmTioN  or. 

667.  A  sarveyor  is  entitled  to  his  fres  and 
disbureements  m>m  the  partv  who  named  him 
expert,  although  the  report  nas  been  set  aside 
by  the  court  on  the  ground  that  the  experts 
were  not  sworn.  BrMu  v.  AitckiMon,  1  L.  G. 
L.  J.  112,  8.  C.  1866  i  344  C.  C.  P. 

XI.  RiPOBT  OP. 

668 :  A  report  of  experts  may  be  amended  by 
motion  of  eitner  party,  but  either  may  move  Iw 
a  new  visit  by  the  experts,  or  for  a  new  expert 
and  a  new  report.  Damotttier  T.  CbutwrB,  3 
Rev.  de  L^g.  368,  K.  B.  1812. 

669.  If  experts  are  by  a  judgment  ordered  to 
vieil  works  m  tlie  presence  oi  the  parties,  and 
yet  make' their  visit  without  the  parties,  their 
report  must  be  set  aside,  L'Abbt  v.  Ritchie,  3 
Rev.deUg.368,K.  B.  1818. 

670.  A  report  of  experts  will  be  set  aside,  it 
appearing  that  one  of  the  parties,  the  defendant, 
was  not  notified  of  the  day  fixed  lor  the  exper- 
tise, and  that  the  experts  heard  the  plaintilTa 
witnesses  andproceeded  ex  parte  against  the 
defendant.  Waters  v.  Ferronneow,  6  L.  C.  R. 
482,  S.  C  1866 ;  333  C,  C.  P. 

6T1.  A  reference  in  a  surveyor's  report  to  ■ 
plan  not  of  record  in  the  cause  is  bad,  and  suffi- 
ciently so  to  cause  the  report  to  be  set, aside. 
Adamt  1.  OroMl,  2  L.  C.  J.  203,  8,  C.  1866. 

672.  Where  two  experts  have  been  appointed 
to  report  on  the  divisibility  or  otherwise  of  a 
propeny,  and  the  one  reporting  the  property 
divisible  and  the  other  that  it  is  not— Held, 
jetting  aride  the  decision  of  the  court  below, 
which  adopted  the  one  and  rejected  the  other, 
that  a  third  expert  should  have  been  appointed 
bv  the  court  to  decide  between  them.  Lloi/d  v. 
Bonnell  et  al.,  I4  L.  C.  R.  2T4,  Q.  B.  1863. 

673.  In  an  appeal  from  the  Circutt  Court — 
Beld,  conflriiiing  the  judgment  appealed  fronr, 
which  Ijomoloffated  a  report  of  experts,  that 
where  jn)4ice  has  been  done  to  the  partiea  the 
Rourt  would  not  eel  anide  the  report,  notwith- 


bi$ 


Bi&PSRTS. 


EXPAOPltlATION, 


Sir 


(>fandin|r  irregnlarities  in  form,  and  the  fact  thai 
tile  Mbption  of  the  report  had  never  been  de- 
manded. La  Fabrique  de  Sie,  Julie  de  Somerset 
A  Pi»fuei,  1  B.  L.  m,  Q.  B.  1869;  339  C.  C.  P. 

Xn.  BiavTfl  OF. 

'6r4.  Expertfl  dtnnot  detain  their  report  until 
their  feee  i^re  paid,  but  they  may  move  that  a  Bum 
eball  be  paid  into  court  to  secure  their  feee  and 
ezpeneee  before  they  begin  to  report.  Boyi  v. 
Todd, 3 Bev. de Ug, 367, K. B.  1809 ;  344 COP. 

fi75.  An  expert  named  by  one  of  the  parties, 
or  by  the  court  at  the  instance  of  one  of  the 
parties,  has  no  recourse  for  his  costs  against  the 
adverse  parties,  there  being  no  joint  responsi- 
bility for  the  costs  of  an  expertise  among  the' 
parties  to  a  suit.    Brown  &  Wallaeej  5  L.  X).  J . ** 
60  A  11  L.  G.  B.  182,  Q.  B.  1860. 

XHI.  BiOHTS  OF  PutTits  nr  Expertise. 

676.  Where  an  expertise  was  ordered  to 
4et0rmiivB  if  a  certain  immoveable  property  had 
Pfqdiiqed  i^iy  fruits  or  revenues  since  a  certain 
date,  and  if  so  to  what  extent,  and  the  report 
•of  expertise  was  made-^JTold,  on  a  motion  to 
set  aside  the  report,  that  all  the  prties  intei^ 
<«<ed  (befein  shouid  have  been  oouaed  of  itj  and 
t|i#t  tl^  report  should  state  that  they  were  there 
Msaeni  or  had  been  served  with  such  notice. 
l#f^^eA€  i  JpAfw^ &  Johnaon,6  U  C*  J«  3<)6, 
CC.  186^ 

XIV.  SuspEvsioN  OF  Pboceedikos. 

677.  If  one  of  the  parties  die,  pending  an 
inquiry  by  expert^^,  their  proceedings  munt  be 
akyed  until  there  is  a  reprise  d'instance.  Taeh6 
TLnasseur,  3  Bev.  de  Leg.  358,  K.  B.  1610.    ' 

'  XV.  WBBir  Bbquirbd. 

.  >6r8.  In  ADiiwiton  fgr  work  loid  labor  doaei  in 
nAuielft  4he  defendi^pt  plei^M  Uuit  the  wprk  waa 
4mi0  pod^f  *  T^rbal  coutrfiot  and  for  a  fixed. 
ili|n» Wifl  w  <»4ier  wp^s  m»de  in  the  qoiirt  below 
to  send  the  case  to  e3(p*rta  or  iffbitrators  to  decide 
^f  fntitrtfiimf  jor  nop-existeuce  of  such  contract 
-^MMf  Ihat  «ueh  ofder  waa  illegt^,  and  would 
W>Mt.«iide,  40  the  ooort  had  no  nower  to  refer 
Ihe  fiMie  |o  wrbit^^rs  without  the  consent  of 
te  pavliee.  J>inmi  M  BUsonn^tk,  14  L.  &  ^. 
^1113,  Q.  p.  18H 

679.  And  held,  alsoj  that  a  ji^gment  homo- 
Jpgpitiiig  *  rs^ffln  of  arbitrators  appointed  with 
fl^h  cKiDs^nt,  and  condemning  the  defendant  to 
Bi^  the  am<Hmt  mentioned  in  the  aWfard,  would 
peaei %eide wiUi  costs.   lb. 

^0.  Experts  may  be  appointed  for  the  pur- 
^pofe  of  examining  accounts  and  ascertaining 
llieir  correctness,  and  may  furnish  a  balance 
^heet  of  the  expenses  and  receipts  of  the  bus!* 

rss.     Tsmlin  h  Becket  et  a2.,  15  L.  C.  J.  26, 
,C.  B.  1871 ;  340  C  C.  P, 

.    ^YI.   W90  MAY  BE. 

.  .$81.  A  person  who  has  acted  as  expert  m  a 
p^^,  and  whose  report  has  been  rejected,  cannot 
$ik  a  ^eeoud  time  if  his  appointment  be  objected 
V>  on  a  new  expertise.  Auclaire  v.  Lmo.  5 
,  JU;C.  J.  223,  S.  .C  1861 ;  327  C.  C.  P. 


EXPERTISE. 

I.  Bicnr  OF  Ihsubbd  to,  whbbb   Oo«pa»t 
Bbbuild,  see  INSUBANCE. 


BXPBESS  COMPAJJY. 
I.  Dahaoes  Against,  see  DAMAGBS. 


EXPBOPRIATION. 

li  Award  of  Go]lMlfiSIo^*ERs,  682. 

II.  Bt  MumciPAL  C0BPORATIOM8, 683-585- 

III.  Damaobs  fob,  686. 

IV.  F0BMALITIB8  IK,  687. 
y.  Inbemnitt  for,  688. 

VI.  Ibreoularities  in,  689. 

VII.  Powers  of  Judge  iv  Cases  OF,f  90>  Wl. 

VIII.  Prohibition  to  Commissioners,  elifl. 

IX.  Prooebdinos  in,  693,  694. 

X.  BsEMOVAL  of  Commissioners,  695. 

XI.  Bights  of  Lessee,  696,  697- 

I.  Award  of  Commissioners. 

682.  Where  the  plaintiff  compUined  of  the 
amount  of  indemnity  allowed  him  by  the  com- 
missioners in  expropriation « and  brought  action 
for  $69,000  additional— ^ekl,  that,  under  the 
provisions  of  the  statute*  the  court  is  bouiyi  10 
weigh  the  evidence  presented  in  support  of  the 
action,and  to  increase  the  indemnity  ifwarrantedt 
by  such  evidence.*  Bagg  et  al-  i  The  Memofr^ 
Ik.,  of  Montreal,  19  L.  C.  J.  136,  Q-  3-  im 

n.  Bt  Municipal  Corporation. 

683.  The  plRintiff  complained  t)iat  tbe  d^tea- 
dantSi  a  municipal  corporation,  hi^  cm^  im 
fence  to  he  t^ken  down,  and  ezpropii%tc4.».tturl 
of  his  land  for  the  purpose  of  ch%ng|ng  .^ 
direction  of  a  certain  road,  without  hATi  n^  ctoi^jd 
the  land  to  be  valued  ij  valuators— .S8^.j|jfft 
the  proceedings  were  irregular,  janjd  m^i^  oe  ^ 
aside.t  Deal  v.  The  CorporaHon  of  PAO^p^ 
burg,  2  L.  C.  L.  J.  40,  8.  C.  ft.  1^. 


•  By  Q.  36  Vie.  cap.  32,  see.  7,  oonoerning  tbe  dkj  of 
Meatreal.  It  te  proviiaed  tibat.  In  oase  .of  arsar  iwmtfhm 
ajnoont  01  the  Indenmlty  only,  on  the  part  of  tlie  o«b- 
mlMlonen,  the  party  expropriated,  ills  MM  ^Ki 
•Migns.  and  the  said  oorpotation,  vkay  prMeadh|t4lM3| 
action  in  the  ordinary  manner  to  obtain  the 


tlon  or  redaetion  of  the  indemnity,  as  the 

and  the  party  expropriated  shall  instttaie  laeti 

within  fifteen  day*  uter  the  homologation  of  the 


of  the  said  oommlsdoaexs^and  If,  npoD  mgh 

SlaintifEs  tacceed,  the  corporation  ttaSl  depod^  III  eotet 
tie  amount  of  the  oondemnatkm  to  be  palil  to  tile  VtiKj 
or  parties  entitled  thereto,  fte.  A  Q.  Si  Vie.  ea|^  m, 
see.  176.— £0. 

t  By  the  present  mnnleipal  eode  It  Is  pfoylded 
the  indemnity  to  be  paid  f^  any  land  UaWe  fen  ^ 
priation  may  he  fixed  and  establuhed  hy«|| 
tween  the  proprief  or  thereof,  if  he  Is  ofage  ana jm  abt- 
session  of  nis  oItU  rights,  and  the  eoandl  tiaWa 
control  of  which  such  expropriatlOB  takes  nlaea,  mttt  tt 

may  also  be  agreed  that  no  Indenaity  need  be  fM 
to  the  expropriated  proprietor ;  bnt.  In  Iha  tf 
an  onderstandlng  between  sneh  paitlee.  fha 
the  land  in  quesuon,  together  w||v  w] 
compensation  with  me  value  of  sneh  la 
by  toe  vsloators  of  the  loea]  ma 
such  land  is  sitvated;  and  the  toe 
refused  by  them.   ().MVio.ci#,.4i, 


KXPHOPMATIOif. 

^(017  Ktim  «K  brought  bj  tlie'{il«iii- 
conr  poMHsioQ  of  laud  Mlongiug  to 
ibhwl  been  expropijktad  without  the 
e  of  tb«  foraiahtiu  proaoribed  bj  ]*w. 
•bioli  ooDttitulcd  Ae  piopertj  m  iJis- 
beea  k«Kd  bf  bin)  to  the  owner  of  & 

bkh  it 

of  Oh  I 

r  ayoidiog  pkyment  of  the 
J  bBd  the  use  of  the  road,  induced  the 
«  to  oiut  the  plaintiff  and  to  lake  it 
<uea — Htid,  that  the  formalitiee  pre- 
'  the  ctAtate  for  the  opening  of  roada 
c  txpropriatioo  of  the  property  of  in- 
maM  be  rigoroatlj  followed,  and  are 
Mttttt^iaDOUiatamiiDicipalitj  failing 
each  Connalitiea  will  be  coudemned  to 
i  land  expropriated  and  10  pa?  daiu' 
rithitaodiDg  that  tha  neglected  formal- 
btCD  carried  out  eince  action  broagfaL 
ir«ft»N«/'<Ae  TomttMp  ofNeUoni, 
S  Q.  L.  B.  S»,  Q.  B.  L§T6 ;  902  tUeq. 

A  held,  alao,  that  the  right  of  a  cor- 
xnter  npoo  eipcoftrived  lands  depends 
raluation.    lb. 


laodoD  of  danagea  willaot  tie  against 
ioD  for  the  ezprapriatioD  of  propertjr 
damage  caused  b;  such  expropnation 
a«MMBd  hy  the  expropriation  com- 
I  and  paid  U  the  proprietor,  and  where 
rmtion  have  acted  within  the  powers 
Qpoo  tb*i»  1^  th«  legialature.  /udaA 
rporafton  of  Montreal,  14  L-  C.  J. 

we- 


tXAUTIU  Ui. 


tuiation  of  private  property  for  the; 
'»  public  road  nuat  be  strictly  fol- 
pwor  onllitT.  Douon  v.  Tkt  Cor- 
•fOu  PofUh  of  St.  Jotmh,  IT  L.  C.  J. 


wmmiaaionera  io  nprapriation 
in9  tl2,tM,  aa  a  capiuTsiim  of 
HI  of  an  annual  aam  of  (1040, 
prietor  reecired  as  rent  of  the 
priu«d— £'<U',  that  Hucb  eMi 


leadiugi  in  expiopriatioui  if  irre- 
t  aside  at  the  instance  of  Viy  o> 
onlr  witbj«tpectU)«icb  parties 
tatd.  Tk4  J(iw«r,  te.,  ofMonIr 

9L.c.i.m,e.  ai8«6i  leyi 

it.  CAp:  31,  KC.  176,  h.  20. 
or  JqMi  a  Cufa  or. 
of  «pT0{ri»ti9q  the  judge  ja*y! 
■•at  the  oaRjiag  ow  or  an  uo' 


EXPBOPBIATIOlf. 


.  _  ilof  prohibition,  addreased  to  the  opuncil  aclu^ 
tbereit).   Tht  Xosor,  ie.,of  Montt^tiA  Be^nii 

efai.,  I6L.  C.  J.l,a.C.  18T2. 

691.  Undl  the  report  of  commissioners  in 
expropriation  is  completed  they  are  atill  subject 
to  the  authority  and  jurisdiction   of  the  judge.* 

Tin.  PBOBiBmoH  TO  CoMMiasiOHE^  nr. 

690.  A  writ  of  prohibition  cannot  issue  to 
commissioners  appointed  by  the  corpoTation  for 
the  expropriation  of  property,  at  least  before 
their  report  has  come  before  the  court  for  ad- 
judication thereon.  i>rusuiunuf v.  OovtUtlal-, 
1  L.  C.  L.  J.  100,  S.  C.  1866 ;  IO3I  C.  C.  P. 

IX.  PaooEBDiifas  n. 

693.  In  the  exerciae  of  the  powers  oo^lmml 
on  a  corporation  by  aiatule,  anctigg  the  pro- 
pertrofiodividuats,  such  as  the  power* conferred 
on  tbe  city  of  Quebec  of  acquiring  the  right  of 
way  Deceaearj' for  theconstruction  of  Uie  QuelM 
Water  works,  the  coarse  wnctionaj,  and  pointed 
out  by  the  Jjegialature  mu3t  be  ttnotly  ad- 
hered to,  and  any  departure  from  Bucfa  oouise 
will  vidale  the  procradings,  and  the  taking  of 
land  for  such  purposes  must  be  under  Ibe  ooh' 
ditions  mentioned  in  the  statute,  and  not  under 
any  other  conditions  caa  such  taking  be  com- 
pulsory. McP\erMnv.Th«  Mtam-jic.o/Qtit- 
bec,  th.C.R.  «9,  S.  C.  185*. 

6'.>4.  Action  was  brought  by  the  plaintiff 
against  the  city  ef  Montreal  for  trespaM  in  Ibe 
expropriation  of  his  property  for  public  uaqs, 
protesting'  that  the  defendants  ought  to  haye 
endeavond  to  hive  arrived  at  ■  Tolqflt^i^  or 
amicable  agreement  before  presenting  a  petition 
in  expropriation.  The  proceedings  io  eijtropria- 
tion  were  taken  under  14  &  15  Vic.  eap.  12B, 
sees.  66,  66,  69—Seid,  reverainz  the  judg- 
ment Of  ths  Queen's  Bench,  6  L.  C.  K.  328,  that 
the  judgtf  could  not  mtaae  to  swear,  nor  the  juVj 
fa  hear,  the  witnesses  produced  before  tiffing  but 
the  appearance  and  attendance  at  sucH  proceed- 
ings, had  aubaequently  to  tbe.re/uwl,  cQvldn9t 
be  taken  a*  a  waiver  of  liie  r'l^ht  to  Ciotnplain  <^ 
the  illegal  decision,   there  being  no.aqt  of  ex- 

Sess  acquieeceoce  therein.    Bt^udry  ^   fhe 
motof  Montreal,  8  L.  C.  R.  10*.  p.  C.  l^S ; 
Q.  37  Vic.  cap.  61,  see.  126,  as.  28. 

X.  ButovALorCoHMiBaioRiaa. 


Commissioner*  appointed  19  eyptppru^ 
nder  2T  &  28  V>c.  cap.  20  cannot  be 
"uperiOT  Court  or  a  ju4ge 
ippointed  ir  ''■-■-  "•— ■'    — 


Commissioner*  appointed  i 
..uu  under  2T  &  28  V>c.  cap.  2 
removed   bf  the  Superior  Court  ur  a  juif^ 

.1 J  ^^^  nthi>rH  BnnainlMJ  !n  their  stead,  QB 


removed    pv  tti 
thereof,  and  othi 

•BjQ.JTl'le.  e»p.  SI 
i>t  tf  £iT  of  Ilie  uU  ooi 


I.  m.  17,  It  ti  proridad 
loaen,  al  saj  not  aMar 
ttu  ijB*  DwlonDaao*«C 

II  not  fnlinawHMdrtiM 


lin  rfulica  HlhmMl  hllBiDI  gill 

1  >  taitbfnl,  diligent  uid  Imputlal . 

iwfal  tratbeeoipnratlcnoltliltdtv.tiTltaMtaraaT  „ 

-■-*■ VTp4«imtallieMia4a|Mtt«OoaA;M 

■a  UMcaw  mar  b*,  to  (Uy  Qia  prooeed- 
Enn^Maoan^nd  (onaon  uq^epUa* 
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EXTRADITION. 


54f 


the  jcronnd  that  thej  are  purrainf;  a  Tieioas 
and  iJleaa)  mode  of  expropriation.  Brown  ei  ol. 
&  The  Mayor,  Ac,  of  Montreal,  18  L.  C.  J.  146, 
Q.  B.  1873,  and  note  to  art.  691  stipra. 

,  XI.  Rights  of  Lessxe. 

696.  Under  the  Quebec  Railwaj  act  a  leeeee  \% 
an  occupier  of  land  and  a  party  interested 
therein,  and  iB  entitled  to  compensation  for  pro- 
perty expropriated  therein  for  railway  purpoeee, 
and  being  so  entitled,  may  demand  a  writ  of 
injunction  to  prevent  the  company  from  ex- 
ercising their  right  of  expropriation  and  posses- 
sion until  the  amount  of  indemnity  is  deter- 
mined. Bowrgouin  et  al,  &  The  Montreal 
Northern  Colonizaiion  Bailway  Company,  19 
L.  C.  J.  57,  Q.  B.  1876 ;  1660  C.  C.  &  Q.  32  Vic. 
cap.  61,  sec.  9,  ss.  10. 

d97.  And  in  another  case,  where  the  street  in 
front  of  the  property  leased  by  the  defendant 
had  been  lowered  by  the  corporation,  thereby 
diminishing  the  value  of  the  premises— J7«2a. 
that  such  change  of  level  constituted  a  partial 
expropriation,  and  gave  to  the  lessee  a  right  to 
demand  a  diminution  of  the  rent  or  the  resilia- 
tion  of  the  lease,  and  lUso  a  demand  against  the 
corporation  for  damages.  Moiz  v.  HoHiwell  et 
a/.,  1  Q.  L.  R.  64,  S.  C.  R.  1875. 


EXTRADITION. 
I.  Bail,  698. 

n.  GOMMITMKKT  UnDKB,  699. 

III.  EviDBNOE  IK  Casks  of,  700-702. 

IV.  Ikdictmknt  After,  703. 

V.  JuRiBDiOTiON  IN  Casbs  OF,  704-706. 

VI.  Wa&raht  OF  Abbest,  707* 
Vn.  WithFbakce. 

For  Embezzlement,  708. 
Power  of  Consul  to  Demand,  709,  710. 
-  VIII.  With  the  United  States,  711. 

I.  Bail. 

•  698.  Petitioner  was  committed  for  extradition 
under  the  treaty  with  the  United  States.  As 
the  court  would  not  sit  at  Montreal  before 
the  lapse  of  seven  days  fh)m  tHe  commitment, 
his  counsel  applied  to  the  conrt  at  Quebec  by 
habeas  corpus  for  bail — Heldt  on  argument, 
srantinff  the  application.  Foster  exp,,  3  R.  C. 
46,  Q.  B.  !^872. 

II.  Commitment  Undeb. 

699.  A  warrant  of  commitment  under  the 
Extradition  Treaty,  which  omits  to  state  that  the 
accu^  was  broaght  before  the  magistrate,  or 
that  the  witnesses  against  him  were  examined 
in  his  presence,  is  bail  upon  the  face  of  it,  and 
must  be  set  aside.  Brown  exp,,  2  L.  C.  L.  J. 
23,  Q,  B,  1866. 

ni.  Evidence  in  Cases  of. 

700.  The  evidence  of  criminality,  to  support 
the  demand  for  extradition,  roast  be  sufficient 
to  commit  for  trial  according  to  the  law  of 
the  place  where  the  fugitive  is  arrested,  and  not 


accordiiw  to  the  laws  of  the  place  where  the 
offence  S  alleged  to  have  been  committed.*" 
Lamirande  exp,,  10  L.  C.  J.  280,  Q.  B.  1866. 

701.  The  extradition  of  the  accused  ww 
demanded  by  the  United  Stotee  on  a  charge  of 
arson.  The  prisoner  applied  for  leave  to 
produce  evidence  generally  on  his  behalf — 
Held,  that  the  jndM  or  magistrate  acting  id 
such  case  had  no  auUiority  to  hear  the  prisoner's 
defence,  though,  in  the  exercise  of  his  discretion, 
he  may  hear  anv  evidence  which  may  be- 
tendered  to  show  'that  the  offence  was  of  st 
political  character,  or  one  not  comprised  in  the 
treaty,  or  that  the  accuser  vras  not  to  be- 
believed  on  oath,  or  that  the  demand  for  the 
prisoner's  extradition  was  the  result  of  a 
conspiracy.!  Bosenbaum  in  re,  20  L.  C.  J. 
165,  Q.  B.  1874. 

762.  A  copy  of  a  bill  of  indictment  found 
against  the  prisoner  in  the  United  States 
cannot  be  received  as  evidence  in  support  of  a 
demand  for  extradition.  lb.,  18  L.  C.  J.  200,. 
Q.  B.  1874. 

IV.  Indictment  Aftbb. 

703.  WTiere  the  prisoner  had  been  indicted  ok- 
a  charge  of  uttering  a  forced  paper— irel(2»  that 
it  was  not  competent  for  the  court  to  order  the 
trial  by  jury  of  a  preliminary  question  raised  by 

Erisoner^B  counsel,  to  the  eflfect  that  prisoner  had* 
een  extradited  from  the  United  States  on  a 
charge  of  forgery.  Begina  v.  Paxion,  10  L.  C.  J- 
212|Q.  B.  1866. 

v.  JuBisoioTioN  nr  Cases  or« 

704.  The  prisoner,  who  had  been  Mrrested*^ 
under  a  warrant  issued  under  the  provisions  of 
the  Ashburton  Treaty,  claimed  to  be  released 
firom  cuf'tody  on  the  ground  that  the  judge  ha* 
no  jurisdiction  in  the  premises— 5ela.  that  the 
Imperial  Statute  6  &  7  Vic.  cap.  76,  which 
was  suspended  in  this  colony  by  the  Queen's* 
proclamation  of  the  28th  day  of  March,  1850r 

«Bv  the  Extradition  Aet  of  1870,  wo.  S,  ■•.  S  (see 
Dominion  Btatntee  85  Vie.),  Ititorovidod  that awanant 
for  the  i4>prohonfion  of  a  fnglBTO  erlmlnal,  wh«uer 
aeenied  or  oonvlotM  of  erimo,  who  it  in  or  raspeeted  of 
being  in  tiM  United  Kingdom,  may  boimiAdl^ap?'^ 
magfotrato  or  aaj  joitlceof  tliopesee,  In  any  pvtof  Oio 
United  Kingdom,  on  f ndi  Information  or  eomplaifit,  mad 
tnch  erklenoe,  «ner  tueh  proceedlBg,  as  wonld,  in  tb« 
oplnioB  of  the  poison  iwamg  the  warrant,  jnstlfy  the 
iMning  of  a  warrant  if  tho  crime  had  been  oommitted  or 
the  erlmlnal  conTieted  in  that  i«ttt  of  the  United  KIm- 
dom  in  whleh  ho  ezerdsee  his  joMsdictlon ;  and  by  lee  10 
It  la  provided  that,  in  the  case  'of  a  f  ogttlTO  orimlnal 
acouMd  of  an  extradition  Giime4f  theforeun  waitant  ao^ 
thorlaing  the  arreat  of  sneh  eiimlnal  is  anW  anthoip- 
cated,andaneheTidenee  la  ptodneed  aa  aahjaet  to  tha 
uoTlalona  of  this  aet  would,  aoeording  to  the  law  of 
England,  jQSti^  thooommlttal  far  trial  at  th«  mHooer, 
or  if  tho  eilme  of  which  he  has  been  aeensed  had  been 
committed  In  England,  the  poUee  naglBtraM  nail 
commit  nlia  to  pnaon,  but  otherwise  Shall  oidar  him 
to  be  diaQharf0d.—BD. 

t  By  »ec.  0  of  tho  Statnte  tfzeady  referred  lo,lt  is 
proTlded  thatjwhera  a  f Qftitivc  edmlnal  ia  bioiigHb«rai« ' 
tho  police  magistrate  the  police  maglstrata  ahoaldbaar 
the  case  In  the  aame  manner  ,a»d  haTe  the  same  javMle*- 
tion  and  powers,  aa  near  as  may  be,  aa  if  the  uJaooer 
were  brought  before  him  ehaigad  with  aa  Inilloiabl* 
offence  oommitted  in  Sng^and,bat  that  the  pidlea  m^ 
trate  shall  recelTe  any  cTldenee  whleh  OMiy  be  liMye* 
to  ahow  that  the  eilmeof  whleh  theprisonar  jsawiimji  fn 
aUegiKl  to  hayebeen  convleted,  iBaaogSaesei*fOiM<*>>' 
ehataoter,  or  is  not  an  eztndnlf '^ 
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wM  not  reriyed  br  the  pMnnc  of  either  of  the 
proTincial  acts,  22  Vic  cafK  29  ft  24  Vic.  cap.  6, 
aod,  ocmeeqiieDilT.  that  a  judge  of  the  Superior 
GoQii  of  Lower  CanaHa  bad  juriadiction  orer 
the  seTeral  clasBes  of  offences  enumerated  in  the 
treaty  between  Great  Britain  and  the  United 
States,  commonly  known  as  the  Ashburton 
IVe^y.  Beaina  v.  Taung  ei  dl.,  9  L.  G.  J.  29, 
S.  C.  1866,  &  the  Imp.  Act  33  A  34  Vic.  cap. 
52,  sees.  8  &  9,  &  C.  4  Vic  cap.  26,  sec.  8. 

705.  The  judge  of  sessions  has,  under  the 
Imperial  Act  34  Vic  cap.  62,  power  to  take  the 
preliminary  enquHe  in  matters  of  extradition, 
and  to  order  the  arrest  of  the  accused.  Kcnign 
in  re,  6  B.  L.  213,  Q.  B.  1874 ;  G.  40  Vic  cap. 
25,  sec.  8  &  note  to  art.       supra. 

706.  And  where  the  jud{;e  of  sessions  was  in 
receipt  of  telemms  from  high  persons  in  France 
and  England,  informing  the  police  and  the 
consuls  of  Fiance  and  Enslaod  of  the  escape  of 
an  individual  whom  they  described,  and  also  of 
an  affidavit  of  the  German  consul  statins  that 
he  had  reason  to  believe  him  gailtij^Hela,  that 
he  was  justified  in  detaining  him  until  the 
arrival  of  proof.    lU 

VI.  Wa&raitt  or  Arrkst. 

707.  An  informal  translation  of  an  act  cZe 
renvoieis  not  a  judicial  document,  equivalent  to 
a  warrant  of  arrest,  of  which  the  party  praying 
for  the  extradition  is  required  to  be  the  bear^^r, 
according  to  Imp.  Stat  6  &  7  Vic.  cap.  76.* 
Lantirande  €xp.,lO  L.  G.  J.  280,  Q.B.  1866. 


*For«igii  wunoitf  and  depotttioiui  or  statements  on 
oatlL  or  ooptes  thereof,  and  oertUloatee  of  jndleUl  docn- 
menii  etettng  the  f  aet  of  oonvletloii.  shall  be  deemed 
duly  antliaD^seted  for  the  puposes  of  the  Act  (end  may 
be  reoelved  in  evidence  tn  nroeeedlngs  under  the  Act, 
Mc  M)  if  authenticated  in  the  manner  provided  for  the 
time  being  hy  law,  or  anthenticated  as  f  ollowv,  namely : 
if  themurant  porports  to  be  signed  by  a  judge,  magis- 
tnte,  or  oAoer  of  the  foreign  state  whAre  the  same  was 
Issued ;  or,  if  the  depodtTons  or  statements,  or  the 
copies  thenof  ,  purport  to  be  certified  under  the  hand 
of  a  Judge,  magistrate,  or  offloer  of  the  foreign  state 
wliere  the  saase  were  taken  to  be  the  original  deposi 
tioBs  or  statements,  or  to  be  tnie  copiee  thereof,  as  the 
esse  magr  require :  or,  if  the  oertiireate  of  or  Judicial 
document  stating  the  fact  of  conviction  purports  to  be 
^wrttfledby  a  Jn^a,  magistrate,  or  ofllcer  of  the  foreign 
state  w|ierethe  eonvicnon  tooi  place.  Imp.  Act  8S  A 
i  Vie.  cap.  U,  sec.  i&. 


Vn.  With  Praitoi. 

708.  For  Emh€Mlement—The  French  Gov- 
ernment cannot  obtain   the   extradition    of  a- 
person  chamd    with   embezzlement.     Tasch- 
macher  e«p.,  6  B.  L.  328,  8.  G.  1874 .  Imp.  Act 
of  1870,  C.  38  Vic. 

709.  Power  of  Consul  to  (i«iMmd.— On  a  peti- 
tion of  one  Lamirande,  committed  for  extradi- 
tion on  a  charge  of  falsifying  the  books  of  the 
bank  at  Poitiers,  for  a  wnt  of  habeas  corwu-- 
Held,  that,  under  the  Imperial  Statute  6  &  7 
Vic.  cap.  76,  the  consul  general  of  France  wa& 
not  competent  to  ask  for  the  extradition  of  a 
fugitive  criminal,  such  consul  not  being  an 
accredited  diplomatic  agent.  Lamirande  exp.^ 
10  L.  G.  J.  280,  Q.  B.  1866. 

710.  A  requisition  for  the  surrender  of  a  fugi- 
tive criminal  of  anv  foreign  state,  who  is  in  or 
suspected  of  being  in  the  tfnited  Kingdom,  shall 
be  made  to  a  secretary  of  state,  by  some  person 
recognized  by  the  secretary  of  state  as  a  diplo- 
matic representative  of  that  foreign  state.  Imp.. 
Act  33  £34  Vic.  cap.  62,  sec.  7. 

Vm.  With  the  United  States. 

711.  The  Imperial  Act  of  1870,  sec.  3,  ss.  2, 
is  inconsistent  with  the  subsisting  treaty  between 
Great  Britain  and  the  United  States,  and  le 
therefore  not  in  force  otio  ad  any  application- 
under  such  treaty.  liosenbaum  in  re,*  18 
L.  C.  J.  260,  Q.  B.  1874. 


•  The  terms  of  the  section  of  the  Imperial  Act  here 
refened  to  are  :  "A  fiigitive  criminal  shall  not  be  sur- 
rendered to  a  foreign  state,  unless  provision  is  made  dv 
the  law  of  that  stete,  or  laj  arrangement,  that  the  tagk- 
tive  criminal  shall  not,  untU  he  has  been  restored  or 
had  an  opportunity  of  returning  to  Her  Majesty's  domi- 
nions, be  detainedor  tried  in  ttatfbreign  state  for  any 
offence  committed  prior  to  his  surrender,  other  than 
the  extradition  crime,  proved  by  the  facts  on  wiiieh  th# 
surrender  is  grounded.— So. 
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I.  In  Insolyeht  Matters. 

1.  On  an  application  to  reyise  the  tixatioii  of 
a  bill  of  aom—Held,  that  the  piothoeotaiy 
should  not  allow,  on  the  coDteetatioa  of  the  in* 
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evne  fees  i^  ar^  allowed  by  the  tarifiB  U>  atlor- 
nejs  in  aII  ordiaary  caaee.  Gugy  k  Btqwu^  11 
L.  C.  J.  X41,  k  17  L,  C.  R.  33,  *11  L.  CR,  403, 
&  2  L.  C.  L.  J.  222,  P.  0. 1866. 

11.  A  barrlBter  or  an  attorney  cannot  recover 
fh>in  hie  client  on  a  q^ntym  meruit^  and  by 
verbal  evidence  of  tbe  value  of  services,  the 
amount  of  a  fee  claimed  bv  him  over  and  above 
tbe  amount  of  his  taxed  ooetB.  Orimard  k 
BummghBy  11  L.  a  J«  276,  &  3  L.  C  J.  85, 
Q,  B.  1&7. 

12.  Au  advocate  brought  action  against  the 
repreeeniativea  of  a  woman  condemilea  to  death 
for  the  muiderof  her  huabaad,  for  the  valoe  of 
his  services  rendered  in  her  defense,  and  /or 
which  alie  had  given  sevesal  written  obliga- 
tions or  promissorv  notes  between  the  time  of 
her  aoottsalion  and  conviction— i^cld,  that  jha 


ealveB^a  appticatioD  for  disobaigt ,  a  fee  on  arti- 
^uiatipns  of  focle  or  an  appearance  as  coaasel 
at  <ii^iil40,  under  the  tariff  in  force,  under  the 
lasolient  Act  of  1869.  InglU  in  re  k  In^U 
^  Frmie,  20  L.  G.  J.  184,  S.  C.  1876.  ^ 

I 
II.  Or  Advocates  axu  Attorkets.  i 

2.  In  an  action  by  an  aiivocate  for  the  value 
of  proCeBeioiial  services  rendered— ^02di  that 
be  could  recover  on  a  quantum  meruit  for  such 
profeeeioDal  services,  aa  were  of  a  nature  auffi- 
'Cieatly  defined  to  come  under  a  regular  rate  of 
charges,  but  not  for  services  of  an  indefinite 
kind,  «nch  as  oonaultations,  etc,  for  which  the^ 
rate  of  charge  waa  arbitrary.  Devlin  v.  Tian-, 
bUiy,  2  L.  a  J.  182, 8.  G.  1858. 

3.  On  a  motion  to  revise  the  taxation  of  a  bilU 
of  6oat«»  on  the  grouad  that  the  attorney  of  plainn  jbad  a  right  of  action,  agaiuat .  auch  repreaeata- 
tiff  m^»  not  entitled  to  a  full  fee  aa  in  a  pon-.  ,tivea  for  the  value  of  auch  aervicea.    QaMer 
tested    caae  on   the   meriu— ife^d,   that  the]  A  Jbnira«,  ^E.  L.  473,  S.  G.  1863. 

motion  muRt  be  rejected,  aa  a  demurrer  ia  a|  i  13.  On  proceedingaoaa  writofcoalrotn^aj^ar 
plea  lo  the  merits.  Ncrmand  v.  Huott  9 X*  G.R^j  \eorpi  requiring  an  mguMe,  and  in  which  an  ad- 
405,  8.  G.  1859.  Jimiaaion  of  written  documents  had  baeni  filed  io 

.  4.  And  OQ  a  motion  to  revise  the. protbono- 
ttuj'B  taxation  of  the  defendant'a  bill  of  costa — 
MiUl^  that  BO  fee  for  re-hearing  would  be  al« 
lowed,  unlesa  the  re-hearing  took  place  by  ape- 
eial  order  of  the  oourtj  and  to  enable  the  court 
to  be  more  liilly  informed  of  the  caae.  Bosw^U* 
T.  I4Md,  13  t,  G.  R.  18,  S.  G.  1862. 

a.  And  in  another  caae  upon  the  diatribution 
<tf  money  levied  in  execution — JJ«id,  that  the  at-> 
tomey  ot  the  aigning  creditor  waa entitled  to  thci 
fee  allowed  upon  the  homologation  of  the  report, 
of  distribution,  t^erry  etoL  k  Felly  etal*,  13^ 
l.  C.  B  163, 6  L.  C.  J;  293.  8.  C.  1862.  , 

6.  Where  a  client  aupplied  hia  attorney  oa 
iitem  with  monev  to  carry  on  hia  auit,  and  at  the 
termination  of  the  auit  l>rougbt  a  demand  to.re- 
•cover  the  monev,  the  attorney  having  been  paid 
his  taxed  coetab^  the  other  aide— iTis^,  that  the 
Attorney  had  a  right  to  off-aet  auch  demand  by 
the  value  of  hia  aervice  rendered  in  the  caae,  over 
§Ad  above  the  taxed  coate.  Beaudry  v.  Ouimei 
H  ah,  9  JU  C.  J.  158,  8.  C.  R.  1866.  ' 

7.  ABd'MM6le  that  the  declaration  of  the 
olieutthat  he  would  be  liberal,  and  that  he 
wished  hia  caae  carried  on  with  dilieenoei  cmU 
q^i  cimUf  and  that  he  would  pay  all  neceaaary 
^penaee,  givea  to  the  attorney  a  right  to  a' 
re&Of  r,  the  value  of  which  may  be  proved  by' 
wi-Q^aeae.     lb. 

8.  Several  parties  ai^ned  ah  agreement  au- 
thorizing an  advocate  to  take  certain*  proceed- 
ings, and  action  waa  brought  by  the  latter  for 
ihia  aervicea — Held,  that  he  totii  not  hold  them 
jointly  and  aeverally  re«iponaib1e  for  the  amount. 
Ih^Ure  V.  Dm^my,  9  L  G.  J.  176,  a  G.  1865. 

9-  Seldf  aleo,  where  an  Mvocate  proceeda  in 
^virtue  of  auch  a  document,  he  ia  bound  by  the; 
utidetatBodtog  of  the  parties  to  it,  although  he 
hioMwlf  ia  not  a  party  to  the  document,  and  ia 
ignorant  of  what  it  cpntaina,  even  when  it^ia 
i«rt  of  the  agreement  that  one  of  the  aignatariea 
i«  to-  be  exempt  from  the  costa  incuri^  there- 
under,   lb. 

10.  Held,  overruling  Ougy  k  Ferguson,  11 
L.€JBU409»  Q*  B^^.tbat  an  advocate  andattorney, 
^stiag  as  sucb  in  bis  own  caae,. and  on  hia  awu 
behalf » is  entitled  under  a  judgment  in  bia  Cavdr 
aeee  dipp^$   upou   taxation  of  cqat^,  to   tbe 


■support  of  auoh  rule— iSTaidi  that  the  fee  of  |8, 
•mentioned  in  art.  42  of  the  Tariff  of  Advocatea' 
'Feee,  in  the  Superior  Gourt,  should  be  eptered  in 
the  taxation  of  the  coata.  Ajrchamhault  exo*  et 
^kne  ChrporaU^n  qfihe  Village  i^  J?  As- 
tsomption  k  Archamkoult^  2  B.  L.  195,  8.  G. 
1870. ' 

ui  Where  an  advocate  had  been  promised  a 
retainer  by  hia  client  ior  ^rvicea  to  be  per- 
formed in  an  action  he  bad  taken  out,  and  tbe 
caae  waa  aettled^^eid,  that  the  advocate  Jhad 
no  right  of  recovery.  Mimetieau  eioLk  PiMrd 
etalk  Lauz^,  5  R.  L,  480,  B.  G.  1373. 

15.  In  every  caae  where  judgment  baa  been 
rendered  on  affidavit.,  the  fees  of  the  advocate 
,are  the  aame  aa  if  judgment -bad  been  rendered 
uaoQ  thedepoaition  of  a  witneea  in  open  court. 
IrAma(uretal.  v.  Bourdon,  17 L.  G.  J.  80,C.  G. 
1873. 

16.  Where  the  plaintiff,  attorney  in  licitatiour 
had  been  paid  the  aum  of  forty  dollara,  men- 
tioned in  art.  6.1  of  the  tariff,  for  all  proceeding!^ 
on  a  licitation  of  one  aucceaaion  or  more  after 
judgment  render<^  l)y  the  purcbaaer  of  >the 
first  immoveable  aold,  that  he  had  arightto^the 
aame  fee  on  the  immoveablea,  the  aale  of  which 
had  been  retardf>d  bv  oppoaition.  Bnsnet  et  al. 
V.  Feldquin  k  MUet  k  GiU,  6  R.  L.  7^6,  S.  G. 
1876. 

17.  Plaintiff  had  been  eniployed  by  defen- 
dant, who  waa  himaelf  an  advo<^.ate  and  attor- 
ney,'to  aasist  him  in  a  caae  which  was  tried 
before  a  jury.  There  were  two  trials,  the  firat 
verdict  having  been  aet  a«ide  by  the  Gourt  of 
Appeala,  and  a  new  trial  ordered,  and  plaintiff 
brought  action  for  twelve  hundred  dollara, 
being  for  thirty  days'  aervicea,  at  fortv  dollars  a 
day.  Abundant  oroof  waa  made  of  the  aervicea 
renderaii,  but,  Ae/d, confirming  the  judgment  of 
the  court  below,  that  though  under  the  law  of 
France,  which  governed  the  caae,  the  advocate 
had  an  action  against  hia  client  to  recover  re- 
muneration for  hia  aervicea,  either  on  a  con- 
tract or  on  >an  implied  oontraot,  for  a  quani»im 
meruit,  that  in  the  pveeent  caae  there  waa  no 
contract,  and  the  idea  of  an  implied  contract  waa 
repelled  by  the  relation  of  the  partieey  aa  con- 
frmrte,  and  by  the  liu>t  that  there  were  two  triali^ 
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»Dd  tbat  altboQgh  a  pMt  length  of  time  had 
iDterTened  between  the  first  and  Second  tria), 
BO  mention  was  made  of  remuneration.  Amyot 
T.  Ougy,  2  Q.  L.  R.  201,  Q.  B.  1876. 

nj.  Or  BiiLim. 

18.  On  a  motion  to  revise  a  taxed  bill  of 
coetfi — Held,  tbat  the  bailiff  in  reckoning  the 
distance  trayelled  in  the  service  of  a  snbposua, 
cannot  count  from  the  court  house  but  from 
his  domicile,  and  that  even  when  he  has  to  go 
to  or  return  from  the  court  house  to  get  or  re- 
turn the  eubpcena  served.  Lozeau  v.  CoU,  1 
R.  L.  49  ;  8.  C.  78,  sec.  4,  C.  C.  P. 

19.  And  held,  al^o,  that,  although  the  plain- 
tiff resided  in  a  different  part  of  the  district 
from  that  in  which  the  court  house  was  situ- 
ated, the  subpoena  or  service  should  have  been 
returned  hy  mail,  and  if  the  bailiff  chooses  to 
travel  the  distance  himself,  he  can  pnly  be  paid 
hj  the  party  emj^oying  him.   lb. 

20.  AndnM,  also,  that,  in  a  general  way, 
this  applies  only  to  the  services  of  subpoena, 
and  to  such  services  as  requires  the  presence  of 
the  plaintiff  to  receive  instruction.    lb. 

21.  A  bailiff  charged  with  a  writ  of  execution 
who,  for  insufScient  reasons,  fliils  to  act  upon  it, 
is  not  entitled  to  his  fees.  Orote€M  v.  OingrcUt 
13  L.  C.  R.  204,  C.  C.  1864. 

22.  And  in  another  case — HM,  that  a  bailiff 
will  not  be  permitted  to  charge  mileage  fh>m 
his  place  of  residence  to  the  place  where  a  writ 
served  bv  him  is  returnable ;  nor  will  he  be 
permittea  to  charge  mileage  in  the  same  man- 
ner for  remittinf^  money  levied  under  execution, 
his  duty  being,  m  the  first  place,  to  transmit 
his  return  by  mail,  and,  in  the  second,  to  trans- 
mit the  moneys  by  poet  oflice  orders.  Boswell 
V.  Belpeau,  16  L.  C.  R.  22,  C.  G.  1864. 

23.  A  bailiff  is  entitled  to  a  double  fee  when 
he  is  obliged  to  return  a  second  time  and  effect 
a  service,  in  consequence  of  the  absence  of  the 
defendant  fh>m  his  domicile,  provided  he  waits 
a  reasonable  time  for  his  return.  Brunelle  v. 
Chagnon,  2  R.  L.  129,  G.  G.  1870. 

IV.  Or  GoimiBsiovER  ih  Gontested  Elbc- 
TiOK  Gases. 

24.  The  petitioners  in  cases  of  contested 
elections  are  jointly,  not  severally,  liable  to 
the  sitting  member  for  their  half  of  the  com- 
missionera'  fees  paid  by  the  sitting  member. 
LamtrtifiU^tt  aZ.  &  Guevremontt  1  L.  G.  L.  J. 
69,  Q.  B.  1866. 

V.  Or  GouBT. 


and  officers  of  justice,  speaks  entirely  of  onifor- 
mity  in  the  practice  and  proceedings  of  the 
court,  and  not  in  the  fees  of  oifioe,  and  that 
the  uniformity  spoken  of  in  the  preamble  of  the 
section  in  question  directs  a  general  and  not 
such  an  absolute  uniformity  to  be  maintained 
that  the  slightest  variance  would  produce  a 
nullity  in  the  whole.  Ch<Aot  ei  al.  v.  Semdl, 
I  L.  C.  R.  436,  8.  G.  1851. 

27.  And  held,  also,  that  the  Uriflb  relating  to 
the  fees  of  the  several  ofilcers  of  iustice  oould 
be  promulgated  in  different  and  distinct  docu- 
ments, ana  that  the  order  continuing  the  tariff 
of  the  prothonotaries  as  valid  or  invalid  oould 
not  affect  the  Uriff  of  the  sherifib,  bailifla  and 
other  officers.   lb. 

28.  And  held,  also,  in  appeal,  that  a  practising 
attorney  could  not  recover  from  a  sheriff  a  fee 
of  office  received  in  and  by  virtue  of  a  tariff 
promulgated  by  sizof  thejudees  of  the  Superior 
Court,  in  obedience  to  the  above  section,  but 
that  the  receipt  of  such  fee,  in  the  case  in  ques- 
tion,  was  justifiable,  and  the  judgment  of  the 
court  below  was  confirmed.   lb. 

29.  In  an  action  against  a  firm  of  advocates, 
by  the  clerk  of  the  Gourt  of  Appeals  in  the 
name  of  the  Grown,  for  certain  office  feee  and 
taxes,  mentioned  in  the  tariff  of  the  court,  which 
fees  and  taxes,  it  was  allmd,  formed  part  of  the 
ftiod  known  as  the  Fee  fund— Held,  that  the 
fee  of  office  and  taxes  payable  to  the  Clerk  of 
Appeals  belong  to  ana  form  part  of  the  reve- 
nue of  the  Grown,  and  that  the  right  of  action 
for  the  recovery  of  such  fees  and  taxes  wa» 
vested  in  the  Crown  alone,  and  not  in  the 
Clerk  of  Appeals,  who  was  simply  the  agent 
for  their  collection.  Regina  v.  SoU  et  cU.,  13 
L.C.R.  306, G.C.I 862. 

YI.  Of  Experts. 

30.  A  surveyor  is  entitled  to  his  fees  and  die- 
bursements  fjrom  the  party  who  named  him  ex^^- 
pert,  although  the  report  has  been  set  aside  by- 

I  the  court  on  the  grounds  that  the  experts  were 
not  sworn.  Braay  v.  Aitehisoni  1  L.  G.  L.  J- 
112.8.  G.  1866;  344  C.  G.  P. 

31.  And  held,  also,  that  the  tariff  esUblished 
hy  G.  8.  G.  cap.  77,  sec.  108,  by  which  the  time 
of  a  provincial  land  surveyor  attending  a  court 
in  his  professional  capacity  is  valued  and  taxed 
at  four  dollars  a  day,  may  be  disregarded  liy  the 
court,  and  the  sum  Kduoed  in  the  discretion  of 
the  judge.   lb. 

yn.  Or  GUABDIAK. 


26.  Held,  that  all  fees  to  be  taxed,  in  all  cases 
instituted  previously  to  the  new  tariff,  should 
be  governed  i>y  the  provisions  of  the  old  tariff. 
The  Clerk  of  the  Circuit  Court  earp.,  1  L.  G.  R. 
106,  G.  C.  1861. 

26.  On  an  action  by  the  plaintifi^s  advocates^ 
against  the  sheriff  of  the  district,  to  recover  the 
sum  of  three  shillings  and  fourpence,  alleged  to 
have  been  overcharged  on  a  writ  of  execution — 
Held,  that  the  lOOUi  sec.  of  12  Vic.  cap.  38, 
which  empowers  the  judges  of  the  Superior 
Court  to  make  a  tariff  of  fees  for  the  advocates 


32.  A  voluntary  guardian  cannot  claim  ree» 
MiUer  v.  Bourgoin  k  Holland,  17  L.  G.  J.  158 
8.  G.  1873. 

33.  The  defendant  in  the  case  is  not  liable 
for  the  guardian's  fees.  Dooly  v.  Byarw&n,  1 
Q.  L.  R.  219,  C.  G.  1876. 

Yin,  Or  JuBOBB  or  Yios-Aoiiiealtt 
Court. 

34.  The  right  of  the  judges  of  the  yice-A4inii- 
ralty  to  exact  fees  is  of  immemorial  oa 
introduced  into  this  country  after  the  Coaqi 
Wilsim  V.  Kerr,  8.  R.  .341,  K.  B.  1838. 
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IX.  Or  PuBLio  Of? icn. 

36.  No  fee  of  office  can  be  exAciedb^  ft  public 
officer,  anleta  eeUblished  by  legislative  enaot- 
oaeot,  or  l^  ancient  usage,  which  presupposes 
the  sancUon  of  legislative  authority,  and  an  ac- 
tion Ibr  money  had  and  received  will  lie  for 
exorbitant  fees  paid  to  customs  bouse  officials, 
And  in  the  name  of  an  owner  of  a  vessel,  although 
paid  by  the  master.  Price  v.  Perdwd^  S.  K. 
189,  K.  B.  1826. 

X.  Or  Rmistbak  OF Vios- Admiralty  Court. 

36.  In  a  suit  before  the  Judge  of  the  Court  of 
Tice- Admiralty  for  fees  of  registrar)  the  court 
disclaimed  all  jurisdiction  in  the  matter.  Drolet 
in  re,  2  8.  V.  A.  C  1,  V.  Al  C  1869. 

XI-  Of  Sheriff. 

37.  Where  tbe  sheriff  refused  to  comply  with 
a  rule  taken  against  him  by  an  opposant  to  com* 
Del  him  to  return  a  writ  of  execution  de  Urria 
in  the  cause  and  the  opposition  filed  thereto,  on 
the  ground  that  his  fees  and  disbursements  were 
not  paid— ^eld,  that  his  pretensions  were  un- 
Ibanded,  and  Uiat  he  was  obliged  to  make  the 
retam.  WiU<m  v.  Brown,  A  Brown,  1  L.  C.  J. 
284,8.0.1867.  ^   ^ 

38.  And  in  another  case  where  appeal  was  had 
from  a  judgment  of  the  Superior  Court,  dismiss- 
ing an  action  by  the  sheriff  against  an  attorney 
to  recover  {e»^Hdd,  that  an  attorney  ad  liiem 
was  personally  liable  to  the  sheriff  for  such 
fees  and  disbursements,  on  writs  of  execution 
issued  on  the  fiat  of  the  attorney.  Boston  et  cU. 
Al  Taylors  1  L.  C.  J.  &  7  L.  C.  B.  329,  Q.  B. 
1857. 

39.  The  sheriffi  under  a  wnt  of  attachment 
in  levendicaUon,  seized  certain  moveables  which 
were  in  the  possession  of  the  defendant,  and 
whkh,  on  petition  of  the  plaintiff  before  the  re- 
turn of  the  writ,  were  ordered  to  be  sold.  Part  of 
the  proceeds  was  paid  by  the  order  of  the  court  to 

iao  intervening  piriy,  a  privileged  creditor,  and 
the  balance  remained  m  the  sheriff's'  hands. 
The  parties,  plaintiff  and  defendant,  afterwards 
entered  into  a  settlement  before  notaries,  by 
which  the  plaintiff  agreed  to  withdraw  his  suit, 
aod  the  narties  were  put  out  of  court  without 
coets.  Vn  action  a^inst  the  sheriff  for  the  bal- 
ance remaining  in  his  hands,  by  the  defendant,  the 
sheriff,  after  deduction  of  his  fees  and  disburse- 
ments, brought  the  balance  into  court  and 
tendered  it  to  the  plaintiff.  On  a  contesta- 
tion of  his  report— AbW,  confirming  the  judg- 
ment of  the  court  below,  that  he  was  entitled 
to  deduct  all  necessary  expenses  incurred  by 
him  upon  the  sale  of  the  goods,  and  the  par- 
ties having  based  their  settlements  upon  the 
sheriff's  return,  which  was  not  contested,  it 
most  be  held  good,  aod  tbe  defendant  could 
not  recover  more  than  the  sum  tendered. 
GuerUn  &  BoHon,  11   L.  C.  B.   367,   Q.   B. 

184>1« 

40l  On  a  judicial  sale  of  property  the  sheriff 
is  entitled  to  poundage  in  all  cases,  whether  he 
receives  the  money  itself,  or  a  bond  is  given  in 
the  manner  nroviaed  by  court.  Blake  et  al  v. 
-        el al.,ll  L.  C.  R.  189,  S.  C  1862. . 


Xn.  Of  Subvitor,  see  Of  Exfirts. 

41.  Where  a  surveyor  commits   a   notable 
fltult  in  the  making  of  a  judicial  survey,  and  bis 
report  is,  in  consequence,  set  aside  by  the  court 
he  is  not  entitled  to  claim  fees  for  his  work. 
Beaudry  v.  Tomalty  et  al.,  17  L.  G.  J.  176,  C.  C  . 
1873. 

-  Xin.  Of  Viok-Aj)miba.ltt  Court. 

42.  Since  the  passing  of  the  Imperial  Statute, 
2  William  IV.  cap.  61,  the  establishmeotof  fees 
in  the  Vice- Admiralty  Court  here  '.s  vested  exclu- 
sively in  the  king  and  council,  and  the  table  of 
fees  established  under  that  Statute  having  been 
revoked  without  making  another,  it  is  not  com- 
petent to  the  court  to  award  a  ^uan^m  meruit  to 
Its  oflScers.  The  John  k  Moary  in  re,  S.  V.  A.  C. 
64,  &  The  London  in  re,  S.  V.  A-C 140,  V.  A  C. 
1837. 

XIY.  Ok  Plbas  to  thb  Merits. 

43.  A  plea  to  the  merits,  in  an  action  under 
sixty  dollars,  to  which  a  preliminai^  exception 
has  been  already  filed,  must  be  received  by  the 
clerk  without  fee,  if  the  fee  required  by  law  has 
been  paid  on  the  preliminary  exception.  2%f- 
bault  V.  Coderre,  16  L.  C  J.  330,  C.  C 

XV.  Ov  Bbturm  of  Writ. 

44.  The  failurei  on  the  part  of  plaintiffi  to  pay 
the  interim  fee  on  the  dat  of  tbe  return  does  not 
vitiate  tbe  return.  Lee  et  al,  v.  Eingifnan  $t  al,, 
14  L.  C.  B.  166,  S.  C.  1863. 

XVI.  Broovxrt  of,  whbv  Paid. 

46.  No  action  can  be  maintained  to  recover  a 
fee  paid  to  a  barrister.  Bergeron  v.  Panet,  2  Sev. 
de  L6g.  471,  E.B.  1809. 

XVn.  Of  Bboistratiov. 

46.  A  registrar  has  no  right  to  exact  a  fee  for 
searches  made  in  the  cadastre  deposited  in  his 
oflSce,  and  all  sums  so  exacted  by  him  may  be 
recovered.  Dumontier  v.  Montizambert,  1 
Q.  L.  R.  218,  S.  C.  1876 ;  2166  et  eeq.  C.  C. 


FELONY. 

I.  New  Trial  iv  Casss  of,  47. 

II.  What  is,  48. 

I.  New  Trial  ik  Casks  of. 

47.  No  new  trial  can  be  had  in  cases  of 
felony.*  Regina  v.  Daoust,  10  L.  C.  J.  221  & 

*So  much  of  chapter  one  hundred  and  thirteen  of  the 
G.  S.  of  Upper  Canada,  or  of  chapter  serentr-aeren  of 
theC.8.L-  G.,  or  of  any  other  Aotas  woald authorise  any 
court  Ln  the  province  of  Ontario  or  Quebec  to  order  or 
grant  a  new  trial  in  any  criminal  caae,  shall  be  and  so 
much  of  any  of  the  aud  Acts  is  hereby  repealed,^jM 
regards  any  oonTiction  had  after  the  coming  into  fotoe 
of  thi#  Act  *  *  *  buT  nothing  in  thia  qection  shall  be 
construed  to  prevent  the  subsequent  trial  of  the 
offtoder  for  the  same  offence  in  any  case  where  the  oon- 
yiction  is  declared  bad  for  any  cause  wtiich  makes  tiie 
former  trial  a  nullity,  so  that  there  was  no  lawful  triid  La 
the  case.   0.  82  &  38  Vic.  cap.  29,  sec.  80.'-£d. 
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16  L.  C.  R.  %U  k  t  L.  Ci  L.  J.  nk  2  L.  d.  L.  J. 
29,  Q.  B.  1866. 

n.  What  18. 

48.  Where  action  of  damages  was  brought  for 
9»BKQi\/^Hddy  rey^reing  the  judgment  of  the 
court  belowi  that  words  in  the  declaration  charg- 
ing the  defendants  with  assault  and  battery,  witu 
intent  to  do  grie^ouB  bodily  harm^  do  not  neoes- 
sarijy  constitute  an  action  for  felony.  Lamoihe 
T.  dhecaUer  et  al,  4  L.  C.  R.  160,  Q.  B.  1864. 
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FENCES. 

I,  As  BOUVDABIIS,  AM  ACTION  E»B0RNAO£. 


FERRY. 
I.  Right  ot,  see  BRIDGES;  PitiriiEOt:  Cok- 

CSBMINO. 


FIERI  ¥A0tk8^8ee  WRITS. 


'     I.  lAAhTLtTt  OF  CARftlEKB  FOB  DaMAOK  tl, 

see  CARRIERS,  Liability  o^. 

II.  Liability    of    Lbbsbe,    see    LESSOR 
Aim  LESSEE. 

III.  Liability   of  Pbopbietob.  see  DAM- 
AGES. 


FIGURES. 

I.  Use  of 
In  BaiUfs  Returnt  49. 
In  Jurat,  50. 
In  Pleading,  61. 

I.  Ubb  9r 

49.  In  Bailiff^'s  Eeium.—Ou  a  motion  iodis-* 
isharge  an  opposition — JTeJcKithat  the  twenty-sixth 
J^uJe.of  Prac^c^  of  the  Circuit  Court  with  regard 
to  figures  usea  in  retUrn  of  services  is  not  d peine 
de  nullity.  Lamothe  v.  Garceau,  13" L.  C.  B.  88, 
Q.  B.  1862. 

60.  In  Jurat — On  a  luotion  to  quash  a  writ 
of  capias  on  the  ground »  among  other  things^  of 
the  irregularity  of  the  jurat — Seldj  that  the  day 
of  the  month  or  of  the  year  being  written  in 
figures  in  such  jurat .  was  sufficient.-— J?erry  v. 
jSav,13L.C.B.  1,8.  C.  1869. 

51 .  In  Pleading, — Where  in  a  declaration  the 
amount  demanded  was  expressed  in  figures— 
Held,  that  an  exception  to  the  form  would  lie, 
and  Uie  action  be  dismissed  on  such  exception, 
though  not  appealable.  Rivet  v.  Poiason,  11 
L.  C.  R.  490,  S.  C.  1861. 


FIN     DE    NON    RECEVOIR— /Sec 

PLEADING. 


FINES. 


I.  Fob  Contempt,  see  CONTEMPT. 

U.  0N  Msvbebs  of  Municipal  Coukcil  fob 
Refubiho  to  Sit,  see  MUNICIPAL  COR- 
PORATIONS, Liability  of. 

ni.  Undbb  License  Law,  see  LICENSE 
LAW; 


FIRE  MARSHAL.. 

.     L  CoVBTlTimOBALITT  OF  ACT   CftBATlBG,  52. 

II.  POWEBB  OP,  53. 

III.  RiGffTB  OP,  64»  65. 

IV.  Witnesses  Before^  56. 

I.  COKSTITUIIOITAUTY  Of  AOT  CbBATIBQ. 

52.  Where  a  person  was  imfurisoDed  hj  the  fire- 
commissioner  on  a  charge  of  incendiansm,  and 
petitioned  for  his  release  on  the  groiwd  thai  the 
statute  creating  the  office  of  fire  mard^l  was* 
loontrary  to  the  Confederation  Act,  inasmuch  ss 
it  established  a  criminal  procedure,  which  hj 
said  act  is  confined  to  the  Federal  rarliame&t 
'^Eeldf  that  the  statute  in  question  had  no 
reference  to  criminal  procedure.  aiKi  is  nerfectljr 
oonstitutionaL  Dixm  C3».,  2  R.  L.  2^,  (t  B. 
1872.  *  " 

II.  Powers  of. 

53.  The  power  of  imprisoning  a  defendaint  on 
suspicion  of  mcendiariam  is  exercised  bj  the  fire 
.marshal  m  his  capacity  of  maffistrate,  estab- 
fished  by  the  local  legislature.   Id. 

III.  RiOBTSOF. 

,  54.  Where  by  the  Statute  31  Vic  cap,  32,  the 
fire  marshal  is  directed  to  institute  an  mvestiga- 
tion  whenever  a  fire  takes  place,  the  cost  of 
Buch  investigation,  when  there  is  no  insurance, 
to  be  paid  by  the  city  treasurer  on  the  certi- 
ficate of  the  chief  engineer  of  the  fire  denart- 
ment  that  the  investigation  had  been  neM 
within  Ave  days— ffeZd,  that  the  chief  en^neer 
was  not  legally  obliged  to  grant  such  certificate 
on  simple  demand  Uierefor,  and  without  proof 
that  the  fire  had  occurred,  and  that  the  fire 
marshal  had  made  investigation  into  the  cause 
of  it  within  the  prescribe  period.  Ausiin  v- 
Bertranh  13  L.  C.  J.  157,  C.  C.  1869. 

55.  And  held:  cil^o,  that  the  chief  engineer 
was  not  liable  to  be  sued  personally  for  the 
recovery  of  the  fees  intended  to  be  covered 
by  the  certificate,  and  that  the  only  lej^  mode 
in  the  premises  was  a  writ  of  mandamus,    lb. 

IV.  Witnesses  Before. 

.  56.  A  witness  summoned  before  the  firt 
marshal  on  a  charge  of  incendiarism,  may  Tf^p^ 
to  answer  any  question  that  will  tend  to  crim)- 
nate  him.    Dizon  «rp.,  2  R.  C.  231,  Q.  B.  1872- 


FISHERIES. 

I.  Rights  of  Foreigeerb,  57»  68.. 

II.  Trkspass  on,  59. 


ftVr  FOBCk  kA^UBE. 


F0BBICB7  €f€>UNTBT.        9)lfe 


I.  BioBTs  or  Foim6imfl. 


fishmgin  Britiftli  waters 

the  coodt  of  Canada,  and  not  navij^ted  accord- 
ing to  the  laws  6t  the  United  Kingdom^  or  of 
Canada^  and,  not  having  a  license  to  fish^  oon> 
Irarr  to  the  protieions  of  Canadian  Acts  of  Par- 
liament, 31  Vic.  ca^  Bl  &  S3  Vic.  cap.  15,  must 
be  declared  to  be  forfeited.  The  Samuel  Gih 
hert  in  re.,  2  8.  V.  A.  C.  16T,  V.  A.  C.  1S71. 

58.  And  in  another  case  a  claim  for  a 
schooner,  being  a  ftnrdgo  vessel  and  carfto,  was 
rejected,  and  forfeiture  declared  for  fisning  in 
Canadian  waters,  contrary  to  the  fishery  Taw. 
The  PntHktin  Sehadte  in  re.,  2  S.  T.  A.  6. 169, 
V.  A.  C,  1872. 

n.  TsESPASBOir. 

59.  To  suppcnrt  an  actionr  fbr  a  trespass  on  a 
fishery  on  tne  banks  of  the  St.  Lawrence  pfoof 
of  poeeeesion  hy  title  from  the  Crown  is  neces- 
Bgir.  Matin  v.  Lefebtfre  ei  at:,  1  Rev.  de  Ug. 
35«,  K.  B.  1816. 

•  •  • 

FIXTURES. 
L  What   are,  «ee  LESSOR  &  LESSEE, 

BfOfiT  OF  LBSSBt  TO. 


FLOATING  DOCK. 

1.  Privileob  op  Vekdor  on,  see   PRIVI- 
LEGfB. 


FOLLE  ENCHfiRE— &e  SALE,  JtDi- 

OIAL. 

L  Rule  for,  eee  PROCEDURE,  Service. 


n.  ifewie.  — -  - 

62.  Goods   berongfng  i(f  the  plaintiff  were 
hurnt  at  the  Point  Levi  Station  of  the  Grand' 
Trunk  Railway  while  waiting  to  be  forwarded 
to  their  deettQ«tion,4ind  to  action  ftff  ^e  Mue- 
of  the  goods  the  defendants  pleaded  farce  ma- 
jeure, settine  up  that  the  goo(tt  were  cfetained  at  ■ 
the  station  hj  a  snow  storm,  which  prevented 
the  trains  from  leaving,  and  while  so  detained 
were  destroyed  by  a  fire,  which  was  the  result 
of  accident  only,  and  for  which,  in  accordance - 
with  notices  wnich  they  kept  posted  up  at  all 
the  stations  of  the  company,  thej  were  not  res- 
ponsible— Beldj  confirming  the  judgment  of  the 
court  below,  that  evidence  showing  that  cotton 
waste  was  stored  in  the  building  m  whicli  the 
fire  occurred,  and  in  which  the  goods  in  ques- 
tion were  deposited,  amounted  to  evidence  of 
neglect  on  the  part  of  the  defendants,  and  the 
plea  oT  force  majeure  was  dismissed.    HuMUm 
V.  The  Grand  Trunk  Raihpau  of  Canada,  3- 
L.  C.  J.  269,  S.  C.  &  6  L.  C.  J.  173,  Q.  B,  1860  ^ 
1072  0.  C. 


FORCIBLE  ENTEANCE— &e 
CRIMINAL  LAW. 


r^ 


FORCINGDOOBS. 
I.  In  Cams  of  Seizure,  eee  ATTACHMENT^ 


FORECLOSURB~&e  PROCEDURE. 


FOREIGN  BOND. 

I.  Reoovebt  ov  IV  Canada,  «ee  ACTION  oir. 
Foreign  Bonik- 


FOBCB  MAJEURE. 

I.  Damage  Caused  bt,  60,  61. 
IL  What  IB,  62. 

L  Dam  AGS  Caused  bt. 

60.  Where  the  defendant  had  set  fire  to  some 
BtninpB  on  hie  property,  and  a  wind  sprang  up 
by  which  the  Gie  was  oommonicat^  to  the 
plaintift's  property — ffeid,  that,  notwithstand- 
ing that  the  spreadins  of  the  fire  was  caused  by 
force  mqjeure,  the  oefendant  was  responsible. 
Fardyce  v.  Keams,  2  R.  L.  623,  S.  C.  R.  1870  ; 
&  1053  C.  C. 

61.  And  where  the  defendant  agreed  to  deliver 
froertain  quantity  of  glass,  to  be  imported  fh>m 
€^ermany  the  then  next  spring,  in  the  port  of 
Montreal,  and  the  ^lass  was  lost  by  force 
majeure — Heidi  notwithstanding,  that  the  de^^ 
fendaot  was  lial)le  in  damages  to  the  parchaeet 
to  the  extent  of  the  .pprofit  which  the  latter  could 
bate  derived  firom  the  sale  of  glass,  deducting 
tfav  ofdiiiaiT  risk,  of  sale.  Thomgon  et  ah  v. 
BMBg^ftoLAAh.  tt.  67j  S.  a.I875. 


FOREIGN  COMPANIES— &e  COEPO- 

RATIONS. 


FOREIGN  COUNTRY. 

I,  What  is. 

63.  In  an  action  on  a  capias — Seld,  that 
Barbadoea  is  a  foreign  country,  wi(hin  the 
meaning  of  C.  S.  L.  C.  cap.  82,  sec  8,  and,  con- 
sequently, that  a  party  arrested  on  a  capias 
founded  on  a  debt  contracted  iu  Barbadpes  must 
be  discharged.  Trobridge  et  al,  y.  Morange,  6 
1..  C,  J.  312,  S.  C.  1862. 

61.  In  so  far  as  attachment  by  capias,  is  con- 
cerned, Endaud  is  to  be  considered  as  a  foreign 
country,  nottomly  et  aU  &  LwnUyt  13  L.  C.R. 
227,  S.  C.klbli^  C.  R.  13.  Q.  B.  1864. 

65,  And  the  Province  of  Manitoba  is  a  foreign 
country  in  so  far  as  a  capias  is  concerned,  and, 
consequently,  the  debtor  who  leaves  the  Pro- 
vince of  Qnebec  for  that  part  of  the  Dqminion, 
cannot  claim  to  be  exempt  from  arrest  under  a 
capias  on  that  ground.  Lain^  ei  al,  v.  Clarke, 
2  R.  C.  232,  S.  C.  R.  1872. 


4869 


FEAUD. 


FBAUD. 


560 


1 OBEIGN  JUDGHENTS---iS0f 
tJUDOHENTS. 


FOREIGN    RECEIYER— iS^   IN- 
SOLVENCY. 


FOREIGNERS— £Im  ALIENS. 


FORFEITURE. 

I.  Or  Goods  for  Customs  Dues,  see  CUS- 
TOMS HOUSE. 

II.  Or   Matrimoitial   Rights,   see  MAR- 

RIAGEi  AD0LTERT. 


FORMALITIES. 

I.  Im  Eliotiov  Cases,  see  ELECTION  LAW. 
IL  PROor  or    Obsertavob  or,  see  EVID- 
.ENCE,  Parole. 


VOBM—See  PROCEDURE. 


FORWARDER. 

I.  Liability  of,  see  CARRIERS. 


I.  A  Gbouvd  or  Acriov. 

66.  When  a  conservatory  action  had  iaaned 
before  judgmeDt  aguctt  a  cargo  of  oyvtera 
belonging  to  defendant  in  the  port  of  MoooreaJ, 
on  the  ground  that  the  defendant  was  dispoainff 
of  them  at  a  sacrifice,  before  pRyinS  Areightv  and 
the  defendant,  who  resided  in  Quebec,  excepted 
to  the  jurisdiction  of  the  court— -fleW,  that  the 
circumstances  of  ft«ud  gave  rise  to  a  riglit  of 
action,  and  therefore  the  action  was  properly 
brought  in  Montreal.  CknUombe  v.  Levdeux,  9 
L.  C.  J.  73,  S.  C.  1866. 

n.  A  GBomn)  or  Capias. 

67.  Where  the  grounds  alleged  in  an  affidavit 
for  a  capias  are  that  the  defendant  has  con- 
cealed, or  is  concealing,  his  property  with  intent 
to  deflraud,  it  is  sufficient.  Casavawi  v.  PaU 
luxude,  3  R.  L.  446,  S.  C.  I87L 

ni.  A  Gboukd  or  Nullity. 

68.  An  agreement  of  compromise  may  be  set 
aside  for  what  the  old  French  Law  terms  dolor 
want  of  good  faith  in  either  of  the  contraciiur 
parties.  .Tngge  v.  LaoalUe,  7  L.  C.  J.  86  k  13 
L  C.  R.  132,  p.  C.  1862 ;  993  C.  C. 

IV .  Allboatioks  or,  nr  Plbadiitg. 

69.  An  allegation  of  flraud  in  a  plea  is  not 
libellous,  and  such  allegation  will  not  support 
an  action  for  libel,  unless  it  be  also  alleged  that 
the  plea  complained  of  was  merely  made  to 
cover  the  libellous  matter,  which  was  irrelevant 
to  the  issue.    FitzHmmons  v.  Byrne  ei  ttx.,  12 


FRANCE. 
I.  ExTBABiTiOF  WITH,  8U  EXTRADITION.  I L.  C.  R.  390,  S.  C,  1862. 

y.  At  Judicial  Sals. 


FRANC  ET  QUITTE. 

I.  Stipulatiok  or,  nr  Deed  or  Sale,  set 
SALE,  EvioTioK. 


FRAUD. 

I.  A  Ground  or  Action,  66. 
n.  A  Ground  or  Capias,  67. 

III.  A  Ground  or  Nullity,  68. 

IV.  Allegations  or,  in  Pleading,  69. 

V.  At  Judicial  Sale,  70. 

VI.  In  Claim  for  Insc^rancb,  see  INSUR- 
ANCE. 

Vn.  In  Contracts,  71,  72. 

VIII.  In  Hypothecs,  73. 

IX.  In  Obtaining  Judgments,  74. 

X.  Obtaining  Signature  by,  «ee  CRIMINAI^ 
LAW. 

XI.  On  Creditors  in  Insolvency,  see  IN- 
orji  VENCY. 

XII.  On  the  Customs  House,  see  CUSTOMS 
HOUSE. 

Xin.  Prescription  op  Action  roR,  75. 

XIV.  Presumption  or,  76,  77. 

XV.  Subscriptions    or    Stock   Obtained 
by,78. 

XVL  Transyer  Obtained  by,  79. 
XVn.  What  is,  80, 81. 


70.  The  plaintiff  sued  the  defendant  i<x  a 
balance  due  nim  on  a  certain  immoveable  pro- 
perty with  interest,  and  the  defendant  in  com- 
pensation and  extinction  eet  up  the  following 
fiscts :  that  the  property  then  belonging  to  the 
defendant,  being  about  to  be  sold  at  judicial  sale, 
the  plaintiff,  addressing  the  different  persons 
assembled  to  bid,  requeued  them  not  to  oo  so  as 
he  wished  to  buy  it  m  for  the  defendant,  to  save 
him  loss  and  expense ;  that  by  this  means  the 
plaintiff  having  mdnced  the  bidders  to  abstain 
rrom  bidding  on  the  propertv  it  was  adjudged  to 
him  at  a  nominal  figure,  when  plaintiff  caused 
the  property  to  be  entered  in  his  own  name,  and 
claimed  it  as  his  own,  without  offering  to  ffive  it 
back  to  defendant  as  he  had  promised  to  dOi  and 
bavins  brought  action  for  the  amount  due  him, 
defenoant  prayed  that  the  amount  claimed  by 

Elaintiff  be  declared  compensated  by  the  loss  he 
ad  suffered  by  the  fraudulent  action  of  plaintiff 
in  the  premises,  and  the  action  was  dismissed. 
Provost  V.  Leroux,  3  L.  C.  J.  323,  S.  C.  1859. 

VII.  In  Contracts. 

71.  In  an  action  against  the  defendant  to 
account  for  the  value  of  two  vessels  based  on  a 
written  agreement,  it  was  contended  that  the 
agreement  in  question  was  entered  into  between 
the  parties  with  the  intent  to  deiraad  thiid  per- 


SIP  ^UU}<!fitWfAN;aoqOAt(}«.||«S 

19.  SubaoiiptionB  oT  «tock  obtALD«^  bf  Wtr 
ist,  Inad  or  &1m  lUkeiueDC  od  (ha  pv^^  '^^ 
Ecen  of  the  compwij,  tukde  b;  iu  onkwn  <u>d 
rectors.  Ace  uull  And  pcoduoe  no  obli^tion, 
id  the  slwreboldera  thus  deceived  ^nu^r  even 
roarer  wbM  tb«;  hftve  p»id  od  the  ahuSB'  Tk* 
llat  Brick  Coinpani/  v.  Shacktl,  &  £k«ek*l  i, 
"he  QUn  Brick  Cbnoany,  L  TTelfA  &  Z^A«  Oltn 
•rick  Company,  I  IT  C.  121,  S.  C.  1870 ;  991  & 
WOC.C. 

XVI.  TuxsrsB  Obtuhid  bt. 

79.  Tbe  defendant  obtftined  from  his  mother- 
L-lkw,  bjmiarepreeentfttioDand  fbr  iuaufficient 
jDsiderstion,  e.  traasfer  of  all  her  right  and 
ilereet  aa  heir-at-law  of  her  daughter  nho  h«i 
ied  ohildlesa  and  intestate,  and  the  moUier-ia- 
iw  afterwards  discovered  the  fraud  which  had 
een  practiced  upon  her,  and  brouzht  action. 
sking  that  the  tr«naftr  be  dec tBrea  null,  and 
tiBt  tb»  dependant  be  oondemned  to  render  her 
n  account  of  all  the  real  and  personal  eataCe 
f  wbi<di  her  daoghler  died  poieeHed,  tnd  also 
(  ijl  the  rents  which  had  accraad  fr<Mn 
lie  said  estate  since  her  dau|^>ter's  decease 
SeU,  that  the  traoefer  haTing  been  obtained 
rom  her  bf  Mat  repreaeDtations  and  ftaud  it 
itMt  be  set  aeide.    Serriman  etvx.  &  Taai  lor 

L.  C.  J.  SOS,  Q.  B.  1865;  991  A  1000  C.  C. 

£VU.  Watt  IS. 

80.  A  defendant  deeigned>7  l«ok  down  his 
iwn  fence  in  order  to  allow  hie  neighbor's  cattle 
o  enter  his  field,  which  they  did,  and-ttbereupon 
he  defendant  seized  them  and  detained  the^--- 
9eU,  that  his  conduct  wae  fraudulent,  and  that 
he  seisnre  and  detention  of  tb^  caitle  being 
lODwqnenttj  malicious  and  illegal  the  [>lau^ 
Ufa  action  of  damages  would  be  maintained- 
Fureol  T-  Bmin,  2  Ret-,  de  Leg.  836,  K.  B.I91S. 

81.  The  plaintiff'  brought  action  an  Inst  hie 
^heir,  repreeenting  that  the  holder  hM  omitted 
o  include  m  an  inventory  of  the  succession  two 
nortgagee  which  he,  the  defendant,  had  granted 
n  hvor  of  the  deceased,  and  prajed  that  he  be 
londemned  to  add  them,  and  to  forfeit  his  inter- 
■st  in  them — Beld,  that  as  do  fraud  was  proved 
he  defendant  would  tie  condemned  to  include 
he  mortgages  in  question,  but  not  to  forfeit  his 
nterest  therelu.  ShoM  el  sir.  v.  Oooper,  6 
L  C.  J.  38,  8.  C.  1861. 

FREE  AND  COMMON  SOCCAGE. 

I.  Lahd  Held  bf,  Fobhs  Pibt  of  tbe  Coh- 

II.  LiKD  Held  bt,  not  Subject  to  Titbes, 
33,84. 

-  -         "  ,35 


V.  Saleof  LindHeld  By,8T. 

T.  Land  Held  bt.  Forms  Past  of  the  Con* 

62.  In  a  partition  of  property  between  bae- 
band  and  wiOi,  under  a  judgnif  nt  of  separation 


563  FBEE  AND  COMMON  SOCCAGB. 


FUNERAL  EXPENSES.       ^61: 


from  bed  and  board,  a  qneetioD  arope  as  to  the 
pofisessioD  of  a  farin  acquired  daring  marriage 
and  held  in  tree  and  common  soccage — Beld, 
on  the  authority  of  Wilcox  &  Wilcox  (see  art. 
85  infra)  and  the  stat.  20  Vic*  cap.  45,  sec. 
40,  that  the  question  must  be  governed  by  the 
common  Jaw  of  the  country,  and  therefore  the 
property  in  question  would  form  part  of  the 
community.  Magrecn  v.  Buheri,  2  X.  C.  J.  70, 
8.  C.  1867;  1272,  sec.  3,  C.C. 

n.  luKD  Helb  bt,  kot  Subject  to  Tithes. 

83.  A  Roman  Catholic  is  not  bound  to  pay 
tithes  on  land  held  in  free  and  common  soccage 
in  the  townships.  Balfour  y.  Sin€caL  4  L.  C.K. 
411,  C.C.  1864. 

84.  But  htldt  later,  that  tithes  are  due  as  well 
on  land  held  in  free  and  common  soccage  as  in 
any  other  part  of  the  country.  Roy  v.  Bergeron^ 
2  R.  L.  632,  C.  C.  1867. 

m.  Right  of  Dower  ok  Land  Held  bt. 

86.  Prior  to  the  statute  6  Geo.  IV.  cap.  69, 
commonly  called  the  Canada  Tenure  Act,  th^ 
customary  dower  under  the  Custom  of  Paris 
was  claimable  on  land  in  Lower  Canada, 
granted  and  held  by  the  free  and  common 
soccage  tenure,  and  that  after  and  by  said  act 
the  law  of  England  as  to  descent  and  alienation 
was  introduced  into  Lo^er  Canada  as  an  incident 
of  the  tenure  of  land  held  in  free  and  common 
soccage.  Wilcox  et  ux.  &  Wilcox,  2  L.  C.  J. 
1  &8L.C.R.84,Q.  B.  1867. 


IV.  Bights  of  Eldest  Soks  under  Tenure 


OF. 


86.  Where,  during  a  petitory  action  to  recover 

possession  of  land  held  in   f^ee  and  common 

'  soccage,  the  plaintiff  died  intestate  during  the 


suit— ^eM,  that  the  eldest  son,  as  heir  to  hi» 
father,  was  seized  as  proprietor  of  the  laad  by 
virtue  of  the  right  of  primogeniture,as  one  of  the 
incidents  of  that  tenure,  and  had  a  right  there- 
fore to  maintain  a  petitory  action  for  the  recovOT 
of  the  property.  Stewart  k  Eaton,  8  L.  C'  B.. 
113,  C.C.  1867. 

V.  Saub  OF  Land  Held  bt. 

87.  A  sale  of  land  held  in  tree  and  oommon^ 
soccage  by  B,  under  a  power  of  attorney  to  A 
or  pi^er,  is  valid,  although  not  ^irned  'by  tke 
purchaser  thet^in  named,  and    although  not 
executed  in  the  presence  of  witnesses  or  under 
f>eal.     Cummings  v.    Quintal^  7  L.  C.  R.  139^ 
Q.  B. 1867. 


FREIGHT— See     APFBEIGHTMENT, 
GABRIER8,  &c. 


FEEIGHTER 

L  Action  bt,  in  Cases  of  Dispute,  as  t<^ 
Quantity  of  Goods  Shipped,  see  ATTACH- 
MENT in  Bevendioation. 


FRENCH  CONSUL. 

L  Powers  of,  in  Extbadition  Casks,   sec 
EXTRADITION. 


PUNEBAL  EXPENSES. 

I.  Liability  for,  see  HEIBS,  Liabilitt  of. 
n.  Pritileoe  for,  see  PRIVILEGE. 


G. 

SUMMARY    OF    TITLES. 


A.RT.  Paoi 

90 1-2  665 

m  TRANSACTION. .  665 

1W3 66S 

FORMBL 665 

SIMPLE 666 

EOFPICIELLE 56fi 


Akt-  P*o" 
567 


GOVERNMENT  OFFICER.     . 

GUVERNOBOFPttOVINCE..  9    66T 

GKAJN 66T 

GRAND  PARENTS 66T 

GRAND    TRUNK    RAILWAY 

COMPANY 66T 

GREENBACKS 66T 

GUARANTEE 667 

GUARDIAN 1(M3    667 

GUARDIANSHIP «-45    672 


imiRsory  note  gtTen  Tor  ft  gambling 
ill  slthoQ^  tTBQBferred  to  s  third 
od  faith  before  mBturitv.*  Biroleau 
,7L.C.  J.12a,S.  C.  1863. 


a  peoallT  nbich  can  be  inflicbd 


TRANSACTION— See 
SALE. 


GAME  LAWS. 


GIFTS— 5«  DONATION. 

]■  Bt  CoHTkAOT  or  HiBBUOE,  3. 
II.  MiNCAL  Girra,  4, 6. 
m.  To  BiSTABOB,  6,  7. 

I.  Bt  Contbact  or  Hisbiaob. 

3.  The  huBbftiid  b;  b  marriage  cootract  eava 
to  his  wife  a  certaio  immoveable  properly  wbicb 
was  burdened  with  a  hypothec,  but  oeglected  to 
re|;ie(er  the  contract  of  mBiriaoe,  bdiT the  pro- 
pert;  was  eeised  and  sold  bj>  the  by poihecary 
creditor — Held,  on  the  opposition  of  the  wife, 
that  the  want  of  re^etratioD  was  fktal  and  the 
opposition  was  diamiHsed.  Audel  v.  Namard 
A  labo*nire  &  MaitUt,  8  L.  C.  J.  168,  S.  C. 
1864;  1113  0.  C 

II.  Ma:iual  Gifts. 

4.  The  court  will  not  recognize  a  manual 
eifl  except  on  conclusive  proof  of  such  gift. 
SieherA  rower  etat, 6  R.  L.  591,  P.  C.  1874. 

5.  But  Aefd,  also,  that  proof  of  a  manualgift 
of  a  sum  exceeding  &tiy  dollars  tua;  be  made 
by  witDessee.    lb. 

m.  To  Bastabdb. 

6.  An  Bdu1(«riDe  ba«lard,  to  whom  a  gift  was 
made  by  eubtttiiutiou  before  the  passing  of  the 
Canada  Act  removing  bis  disability  to  receive, 
will,  as  substitute,  be  entitled  to  receive,  if  the 
substitution  opened  after  the  passing  of  the  Act. 
King  V.  Tunntall  et  al.,  14  L.  C.  J.  197,  S.  C. 
1870,  &  6  B.  L.  368  &  20  L.  C.  J-  49,  P.  C.  ,1871 ; 
768  ic  838  C.  C.  Uii,[,i  -ZZ 

7.  And  held,  also,  in  the  same  caBe,*thst  the 
joint  operation  of  the  Imperial  Act  14  Geo.  UI 
cap.  83  and  the  Canadian  Act  41  Geo-  III  cap.  3 
is  to  abrogate  the  old  law  which  prohibited  gifla 
by  will  to  adulterine  bastards-    lb. 

GIN. 
I.  DurT  ON,  ate  CUSTOMStf)UES. 


4W 


OUABDIAN. 


GUARDIAN. 
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GOODWILL. 


I.  SiXK  or. 


8.  Where  a  penon  sellt  hif  stock  and  bnsi- 
to  another  oader  the  obligation  aot  to 
traneact  the  eame  bueiness  in  the  same  Dlace, 
lie  may  be  condemned  in  damages  for  yiolation 
of  SQcn  contraoi,  and  in  such  case  the  damages 
may  be  estimated  br  the  court.  Moss  ▼.  5tlMr- 
,  6  B.  L.  676,  Q.  B.  1876;  1063  G.  C. 


60VEKNMENT  OFFICER— Sea  OF- 
FICER  Of  GovERiiiCKNT. 


GOVERNOR  OF  PROVINCE. 

I.  Ainrioir  AoAursT. 

9.  An  action  cannot  be  maintained  against  a 
^▼ernor  of  a  province,  while  in  the  admin istra- 
'tion  of  the  government  Harvey  v.  Lord 
Aylmer,  S.  B.  642,  K.  B.  1833. 


GRAIN. 
I.  Hbatiko  or,  su  CARRIER,  Lulbilitt  or. 


GRAND  PARENTS. 
I.  Liability  or,  see  MAINTSNANGE. 


-GRAND  TRUNK  RAILWAY  COM- 
PANY. 

I.  Status  or,  see  CORPORATION,  Citil. 


GREENBACKS— Sec  AMERICAN 
CURRENCY. 


GUARANTEE— See  ACTIONS  en 
yGARANTiE,  SALE,    WARRANTY,  &c. 


GUARDIAN. 

1.  AtnrioN  BY,  l(y-13. 

II.  Costs  of,  14. 

III.  Fees  of,  16, 16. 

IV.  Liability  of,  17-29. 

V.  Opposition  by,  30-35. 

VI.  Rights  of,  36-39. 

VII.  Signature  OF,  40. 

VIII.  Rule  for  Contraikte  par  Corps 
Against,  41-43. 

I.  Action  by. 

10.  A  guardian  who  hasdeliyered  to  the  party 
defendant  the  things  which  he  had  in  charge 
cannot  maintain  an  action  aeainst  the  sheriff  for 
his  salary.  Tardiffy.  ShepTitrdflBlAyAtljkg. 
346,  K.  B.  A  2  Rev.  de  L6g.  471,  K.  B.  1813. 

II.  The  plaintiff  became  the  guardian  of  a 
vessel  eeiaea  on  the  stocks,  under  an  attachment 

'in  revendication  issued  at  the  instance  of  the  de- 


AnidMt.  8&iD«  iiiM  ^llerwards  the  Tesael  was 
launched  bjr  the  parties  in  whose  poasesBiOQ  it 
was  at  the  time  of  seicure,  without  any  author- 
itj.  She  laj  in  port  for  fifteen  months,  and 
thereby  sunered  considerable  daoMip.  She 
moreover  always  remained  dt  facto  m  posses- 
sion of  the  last-named  parties,  and  the  disburse- 
ments incurred  for  the  Iteeping  and  custody  of 
the  vessel  were  made,  not  \j  I2ie  plaintiff,  but 
by  a  brother  of  one  of  the  u^ias  who  held  the 
possession  of  the  vessel— &2(2.  reverainff  the 
judgment  of  the  court  below  (6  L.  C  R.  183  A  2 
L.  C.  R.  48),  that,  in  an  action  by  the  plaiDtifEs  to 
recover  these  disbursements,  he  had,  under  these 
circumstances,  a  claim  against  the  defendant,  at 
whose  instance  the  seizure  had  been  made.  Dinr 
nina  &  Jefrejf,  2  L.  C.  R.  360,  Q.  B.  1862. 

12.  A  guarcUan  of  effects  seized  in  execution  of 
a  judgment,  has  a  right  of  action  and  recovery 
a^inst  the  bailiff  personally  who  made  the 
seizure,  and  who  appointed  him  euardian,  for 
the  value  of  his  services.  Couremine  v.  G^ni- 
reuxy  1  R.  L.  433,  G.  C.  1865,  k  arts.  14  k,  16 
tn/ro. 

13.  And  on  action  by  the  saisie  for  the  ex- 
penses of  taking  care  of  horses — J?e2d,that  he  had 

00  action  against  the  saisie,  there  being  no  oon* 
tiaot,  either  express  or  implied,  between  them. 
Danatreau  r.  Girard,  16  L.  C.  R.  380,  C  C. 
1866. 

II.  Costs  of. 

14.  Neither  the  attorney  nor  the  bailiff  ia  re- 
sponsible for  the  costs  of  the  guardian  who  Ims 
voluntarily  aceapted  the  charge.  PlmUe  v.  Co- 
uau  k  LanglaiM  et  al,  1  Q.L.B.,S.C.  1875^^^ 
art.  16  infra. 

III.  Fek  of. 

16.  A  voluntary  guardian  cannot  claim  fees. 
Miller  V.  Bourgou  I  Holland  ti  cd,,  17  L.  C.  J. 
168,  8.  C.  1873. 

16.  A  euardian's  fees  are  not  claimable  from 
the  defendant  in  the  case.     Dooly  v.  J^yoraon, 

1  Q.  L.  R.  219,  C.  C.  1876,  ft  arts.  12  A 14  9uyra. 

IV.  Liability  of. 

17.  Under  an  attachment  for  rent,  the  defen- 
dant may  be  l^ally  constituted  the  guardian  of 
the  effects  seized,  and  be  compelled  bv  con- 
traintepar  corps  to  produce  the  same,  unleae  h« 
can  establish  tnat,  when  the  seizure  first  became 
known  to  him,  the  effects  were  not  in  his  poe^es- 
eion.*  Munn  v.  Halfertyj  1  L.  G.  R  170,  S.  C. 
1860,  &  art.  29  infra. 

18.  A  guardian  under  execution,  where  the 
effects  seized  have  been  sold  under  another 
execution,  is  not  liable  to  imprisonment  on  hi< 
failure  to  produce.  Blackiston  v.  Faiion  A  Pat- 
ton,  5  L.  C.  J.  66,  8.  C.  1861 ;  677  C.  C.  P.,  A 
art.  31  infra. 

19.  0 n  a  rule  for  conirainie  par  corps  agaiu'^t 
a  guardian — Held,  that,  failing  to  prodcboe  the 


*  The  ffuaidlan  or  depositary  may  be 

at  risk  of  Imprlao&ment  to  pay  the  value  o(-  _ 
he  took  in  chiarge,  or  pay  the  amount  4im  W 
creditor,  fie  may  .however,  on  estabUshlag 
the  efleotB  which  ne  failed  toprodaea  ba 
apon  payment  of  aach  value.   W^  C.  C.  T^i 


GTJAKDIAN. 

lUted  lo  him,  be  mtut  rernnin  ID  piiMD 
N  or  Tepar  their  nlue.  Ouimel  v. 
t  Clarkt,  lh.C.3.  IStl,  8.  C.  18&T. 
iruleksaiDBt  s  iherifi' for  eontrainie 
OD  his  iBJlare  Ui  croduce  Ihe  cSecta 
■Jd,  tbu  he  WM  the  Eusrdian  of  the 
1  the  defendant  offered  none,  and,  u 
liable  ilierefor,  aod  on  a  rule  for  con- 
rorpi  gainst  such  guardian  it  was 
iry  to  oner  any  alternative  id  default 
□e  the  goods  seized.  Leverton  v. 
1-  C.  J.  297,  Q.  B.  1858. 
kdd,  also,  that  when  the  guardian,  hj 
irer  tu  fluch  rule,  pleada  that  the  pro- 
)Qlr  worth  a  particular  amount,  it 
e  dutj  of  the  QoiiTX.aiianlf  aire  droit, 
oofoftLelaci.  lb. 
alno,  that  in  such  ca'W  the  burden 
lis  on  tbe  suardiao.  lb. 
re  a  deTendanl  had  become  voluntar; 
f  the  effects  HCized — Utld,'\n  appeal 
gmentorderinE  the  rule  against  him 
;  10  produce,  that  a  voluutary  guar- 
each  circumxtanoes  is  liable  to  am- 
r  eorvt.  Brooks  t.  Whitney,  4 
I  &  10  L.  C.K.  244,  Q.  B.  ISliS. 

delendaat  became  guardian  of  the 
:ed  at  the  instanoe  of  the  plaintitf, 
it  of  atiachmeul,  auii  subsequenttj 
rfficts  were  seized  and  sold  under 
lecntion,  and  the  ptaintifl  brought  ac- 
I  the  deftndani,  praying  thai  be  be 
dnce  tbe  effect*  or  pay  the  value — 
be  had  no  such  actiou,  and  that  his 
dy  was  by  process  of  attachment 
guardian  to  compel  bim  to  produce 
or  pay  the  value.  Berry  v.  Coaan 
.  C.B.  476,  S.  C.  1861. 
iluntary  guardian  failed  to  produce 
seized  when  required  to  do  so — Held, 
the  judgment  of  tbe  court  below,  de- 
rule  absolute  against  tbe  guardiaTi, 
:itary  guardian  is  liable  to  conlraintt 
for  failure  to  pouduce  tbe  things 
is  charge,  and  that,  although  from 
equity  where  the  value  of  the  thiugs 
ibe  amount  of  (he  debt,  the  courts 
:ted  the  liability  of  the  guardian  to 
,  yei  proof  of  .'uch  value  will  ref "  " 
nn*  A  Robiltard.   12  L.  C.  R 


T  up  the  effects 

;be   person    ' 
rechette  v. 

oranttj  signed 
ertixik,  in  de- 
ay  lo  tbe  plain- 
sst  an.l  costs — 
hat  the  plaiu- 


Dupuit    V. 

sen  appointed 
ire,  contrary  to 
1  Procedure,  he 
H  for  contempt 
fc  Guilmette,  1 
C.  C.  P. 


ooDsent,  and  is  liable  in  such  caae  to  impruou- 
ment  on  tbe  day  of  sale  if  he  fail  to  produce 
theiQ.  Carley  v.  HaUtm  &  Hatton,  15  L.  C.  J. 
140,  C.  C.  1871,  &  aru  IT  tvpra, 

V.  OFPOBinoir  bt. 

and    tlie 

guardian  under  the  first  writ  oppueed  the  sale 
under  tbe  second,  and  the  plaintiff  coatested, 
the  opposition  of  tbe  guardian  was  dismissed  as 
unfounded.  Donnelb/ &  Nagle  A  McDonald, 
i  h.  C.  J.  135,  8.  C.  1868  ;  677  C.  U.  P. 

31.  But  Aeld,  later,  that  a  guardian  of  eReeta 
seized  has  a  right  to  file  an  opposition   to    a 

Kind  seiznreof  the  same  effects.     Smith  el  al. 
(TFarrtl  &  Coleman,  9  L.  C.  B.  496,  B.  C. 
1869,  &  LaagloU  v.Qauvreaaet  al,&  ffnuoretm, 
12L.  C.  B.  168,  8.  C.  1862. 

32.  AndA«U  that,  under  such  oircumatanoes, 
although  the  guardian  might  oppose  the  9*ie 
under  second  seizure  of  the  things  in  his  ohatge- 
he  was  not  bound  to  do  so.  Siellon  v.  KervM 
\t  al.  &  Holland,  7  L.  C.  J.  139,  S.  G.  1863. 

33.  But  h«I<Iin  appeal  thataguardian  might 
be  bound  to  do  so.  Warren  v.  Dougla*  t 
Smith,  7  L.  C.  J.  140,  C.  C.  1863. 

34.  And  where  a  guardian  opjioeee  a  sale 
under  such  second  aeizure,  his  right  to  make 
BQcb  oppoeition  cannot  be  tested  by  a  motion, 
but  should  be  tried  on  a  law  pleading,     lb. 

35.  A  voluntary  judicial  guardian  who  has 
become  neceaaary  guardian,  and  has  been 
obliged  to  remove  the  goods  seized  and  lake 
tliem  under  bis  immediate  care,  has  a  right  to 
an  oppo8itjona^d£conterii«rfor  his  costs  upoa 
tbe  proceeds  of  the  sale,  according  to  the  proof 
of  such  costs.  BoueherettU.  v.BrauUetal.,^ 
R.  L.  23T,  1812. 

VL  RiOHTH  or. 

36.  A  guanfian  of  moveable  property  noder 
seizure  cannot  demand  that  the  defendanL. 
deliver  to  him  tbe  property  in  question,  in  the 
absence  of  positive  proof  that  tbe  defendant  is 
deteriorating  it  by  improper  use.  PaUartm^  v. 
Senachal  el  al.  k  Prteur,  3  L.  C.  J.  116,  8.  C. 
1858;  562  C.C.  P. 

37.  In  an  action  in  revendication  in  which  the- 
defendant  was  appointed  guardian— ffei<t  that 
he  bad  no  right  to  retain  the  tbings  as  si^curitj 
for  the  payment  of  his  fees  and  expenses,  the 
action  having  been  dismissed,  and  chejudgmeot 
notified  to  bim.  Foxitrt  v.  LaciohtU,  9  L.  C.  R- 
3:>3,  S.  C.  1859. 

38.  Un  a  motion  for  a  rule  nUi  to  compel  a 
guardian  to  deliver  up  the  efik:ts  seized  undera 

crit  of  attachment  and  revendication,  the 
guardian  may  be  permitted  to  make  proof  that 
he  has  delivered  the  effects,  and  that  the  plaintitf 
has  been  rwularly  put  in  posAGsnioD  of  them. 
Jama  V.  Jfcrttn,  10  L.  C.  J.  3.^1,  8.  0.  1866. 

39.  A  guardian  against  whom  a  rule  for  con- 
traintepar  corpt  has  issued,  at  ths  raotioD  of  a 
|>arty  no  longer  resident  in  Lower  Canada,  is  en- 
titled to  security  for  costs.  MiUer  v.  Bottrgeoi* 
h  Holland  &  The  Montreal  SulHng  MitU  Oam- 
pony,  16  L.  C-  J.  19«,  S.  C.  ISU. 


Vn.  8lOK4TIJBt  OF. 

40.  Tbr  declaration  in  t,  ^rocti-terbal  of 
Kizure  that  the  ^iiardiBn  bu  ngned,  vhen  he 
IiBB  onlj  made  bis  mark,  is  not  a  cause  of  nallity 
ill  the  seJEnre,  and  tbe  gQBrdinn  onl;  can  avail 
liimeelf  of  it-  Perrault  r ,  Ckarlrand  St  Char- 
trmd,  6  U.  L.  276,  C.  C  1654  i  660,  sm.  6. 
C.  C.  P. 


SLiardian 
ui  only 

that  he  be   imprisoned  until    be   produce   the 
effects.     Witton  v.  ParUwi  &  PkiUipi,  I  L.  C.  J. 
263,  S.  C,  &  Workman  v.  Clarice  &  DunliM,  1 
h.  C.  J.  2M,  8.  C.  1867  j  697  C.  C.  P- 
43.  And  in  an  appeal  on  a  rule  for   contrainle 


of  the  province  Ibe  eonrt  would  order  the 
Kiutrdian  to  be  released  fhnn  imprisonment  on 
dnoeiting  the  Talge  of  the  goods  in  the  hands 
of  ue  prothonotarj.  Leeerton  et  at.  &  Boston, 
3  li.  C.  J.  323,  Q.  B.  I 


GUARDIANSHIP 

4.?.  The  ooart  will  grant  a  m 
without  previous  notice.*  Rod 
iL.C.f.  30S.  8.  C.  1876. 


GUARDIANSH 


I.  A  curator  and  not  a  tuto 
ited  to  a  minor  emancipated 

^nietal.T.  Foitlame,  4  ft- 

1871 ;  317  C.  C. 

II.  Of  Natural  CsiLOBn. 

46.  In  an  action  enpalemiU- 
ire  of  the  natural  child  devol 
mother  antil  it  is  six  jearsof  agi 
that  the  hther  baa  tbe  option 
child  himself  or  paviriK  for  its  i 
mother.  Duboii  v.  aueri,  7  L. 
1846  ;  240  C.  C. 


(pMtal  nle  tranMd  b] 
totlis  rartrlUMeMlt 


SUMMARY     OF 


Aat.  P*o« 

.     1-13    673 

674 

13-24  674 

676 

25     676 

26-27    676 

677 
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HARBOR  COinnSSIONERS... 

HOTEJ 

mok  CONSTAfiLB 

HIRE 

HUSBJ 
HYPO' 

HABEAS  CORPUS, 

I.  DlSOHABOl  UXDIB,  I,  2. 

II.  IH  CiTn.  Uattekb,  3. 

III.  FowtR  OF  Courts  ih,  4. 
IT.  Wfin  Lies,  6-12. 

I.  DiaoBAKOB  Under. 

1.  A  discbanie  m^    be    granted    upon 
petition  for  a  writ  of  habeas  corpus  in  a  cai 
itheie  a  defendant  it  detained  lo  jail  under 


arre«t«l 

that,  thi 
qn ashed 
which  ii 
oiientlf 
Dweenu 
Q.  B.  IB 
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HABEAS  CORPUS. 


HARBOR  COMMISSIONEBS.      574r 


£[•  In  Civil  Matters. 

3.  The  petitioner  waa  imprisoned  m  virtue  of  a 
'rule  of  eontrainie  par  corp$  issued  for  the  oon- 
"^satisfaction  of  a  jadgment  rendered  against  him 

in  an  action  for  libel — Held,  that  a  writ  of 
trfaabeas  oorpus  cannot  he  granted  to  liberate  a 
j>er8on  char^^  with  process  in  a  civil  suit,  or  to 
review  the  judgment  of  civil  courts,  or  to  ques- 
tion their  r^iarity,  but  merely  to  keep  the  civil 
courts  withm  their  jurisdiction,  and  where  an 
application  for  such  writ  has  been  refused  by  a 
judge  in  chambers,  judicial  comity  will  prevent 
-another  judge  from  entertaining  it.    Donaghue 
-eep.,  9  L.  C.  a.  ^,  S.  C;  1040  C.  C.  P, 

'm.   POWKK  OF  COUBTS  IN. 

4.  On  a  petition  for  habeas  corpus  by  a  per^ 
-son  committed  under  a  warrant  of  the  speaker 
•of  the  House  of  Commons  of  Canada — HetdfihtA 

courts  or  judges  have  power  to  issue  writs  of 
habeas  corpus  in  matters   of  commitment  by 
«ither  house  of  parliament.    Laooie  orp.,  5 
ii.  C.  R.  99,  S.  C.  1855. 

lY.  When  Libs. 

5.  A  defendant  in  a  civil  suit  detained  in 
eostodv  for  want  of  bail  cannot  be  discharged 
«on  habeas  corpus.  Whitfield  exp.,  2  Rev.  de 
Lbf^.  337,  K.  B.  1813. 

&  A  prisoner  committed  to  the  common  jail 
(b7  parliament  during  pleasure  is  entitled  to  his 
•diflcnarce  as  soon  as  parliament  is  prorojni^* 
-and  sucn  discharge  may  be  obtained  by  habeas 
corpus.  Monk  exp..  2  Rev.  de  L<^g.i  K.  B. 
1817. 

7.  A  writ  of  habeas  corpus  will  not  be 
.granted  in  the  case  of  a  defendant  confined  in 
;^ail  on  civil  process.    .Barber  ei  aL  A  O^ffarront 

8  L,  C.  R.  216,  8.  C.  1858 ;  1040  C.  C.  P. 

8.  Where  a  commitment  is  illegal  on  its  face 
I  the   court  will  not  wait  till  the  committing 

mag^stjate  has  been  notified  to  produce  the 
-papers,  but  will  order  a  writ  of  habeas  corpus 
'to  ifBue  itutanter.  Messier  exp.,  1  L.  C.  L.  J. 
71,  Q.  B.  1866. 

9.  A  writ  of  habeas  corpus  will  be  granted 

.  in  the  case  of  a  defendant  confined  in  eaol  on  a 

^mmi  of  eontrainte par  corpst  by  reason  ofrebeUion 

^justice.    Crebassa  exp.,  16  L.  C.  J.  331,  Q.  B. 

1871 ;  1840  C.  C. 

10.  And  the  defendant  being  discharged  on 
such  rule  is  no  longer  liable  to  coercive  im- 
prisonment. Prince  exp.,  15  L.  C,  J.  322,  Q.  B. 
1871. 

11.  A  writ  of  habeas  corpus  will  be  granted 
to  liberate  a  prisoner  charged  with  process  in 
a  civil  suit  issued  out  of  a  court  of  inferior 
jarisdiction,  when  it  appears  on  the  face  of  the 
writ  that  the  proceeding;  have  been  beyond  the 
jurisdiction  of  the  court  from  which  it  issued. 
LAcBuf  A  Ftatu;  k  Viaux,  18  L.  C  J.  214 
S.  C.18U;  1052  C.C.  P. 

13«  On  an  arolication  by  a  father  for  ponee^- 
fiion  of  hia  child,  a  girl  of  fourteen  years  of  a;;e, 
tlMn  Bving  with  her  mother^JJ^M,  that  tiit- 
ofcgfOi  tf  nibeas  oorpus  was  to  see  that  no  person 
^rsM  torived  of  his  liberty  illegally  and  against 
'  ^~  wilij  and  not  to  determine  the  respective 


rights  of  parties  over  one  another,  andjoannot 
therefore  be  used  by  a  father  to  enforce  his  right 
to  the  custody  of  his  children.  Stoppellben  v, 
Hull,  2  Q.  L.  R.  225,  S.  C.  1876. 


HAND-WRITING. 

I.  Evidence  or,  «ee  EVIDENCE. 

II.  Comparison  of,  see  EVIDENCE. 


HARBOR  COMMISSIONERS. 

I.  Bt-Laws  op,  13. 

II.  Judgments  of,  14, 15. 

III.  Jurisdiction  of,  16. 

I.  Br-IiAwdoF. 

13.  The  petitioner  applied  by  a  writ  of  certior- 
ari fh>m  a  conviction  of  the  harbor  commission- 
ers of  Montreal,  imposing  a  penaltv  of  £6  and 
sixty  davs  imprisonment  in  default  of  payment-- 
Heid,  that  where  power  had  been  given  to  the 
said  commissioners  to  impoee  a  penaltv  of  iC5 
or  sixty  days  imprisonment,  that  a  by-law  im- 
posins  a  penalty  as  above  was  illegal.  Bttdolph 
exp.  a  The  Harbor  Commissioners  of  Montreal^ 
IL.  C.J.47,  8.  C.  1856. 

n.  Judgments  of, 

14.  The  harbor  commissioners  may  word 
a  judgment  so  as  to  prevent  its  beoomme  exe- 
cutory immediately  after  the  lapse  of  fifteen 
days  from  the  dav  on  which  it  was  rendered. 
Audet  k  The  Quebec  Harbor  Commissioners, 
2  Q.  L.  R.  249,  8.  C.  1876. 

15.  But  the  Harbor  Commissioners  cannot 
ftame  a  judgment  suspending  a  pilot  so  as  to 
make  **  it  take  effect  in  the  event  of  an  appeal 
from  the  opening  of  navigation  next  vear,"  mas- 
much  as.  by  the  statute,  the  term  of  suspension 
should  date  from  the  day  the  judgment  was 
affirmed  in  appeal.  Fontaine  k  The  Quebec 
Harbor  Commissioners,  2  Q.  L.  R.  251,  8.  G. 
1876. 

in.  Jurisdiction  of. 

16.  Action  wa*  brouzht  by  the  Harbor  Com- 
missioners of  Montreal,  for  the  recovery  of  a 
piece  of  land  of  which  they  claimed  the  owner- 
ship and  control  for  the  public,  and  on  which 
they  alleged  the  defendant  had  trespassed  and 
cnoroacned^ Held,  that  the  statute  16  Vic.  cap. 
24,  extending  the  jurisdiction  of  the  Harbor 
Commissioners  to  the  River  St.  Pierre,  giv- 
ing them  the  control  and  management  within 
the  limits  specified,  did  not  thereby  invest  in 
them  the  proprietorship  of  the  bed  of  the  river, 
^o  to  enable  them  to  maintain  petitory  action 
against  propriStaires  riv^ain^  within  the  ex- 
tended limits,  upon  allegations  that  such  j^ropri^- 
taires  riverains  had  encroached  upon  the  bed  of 
the  river.     The  Harbor  Commissioners  ofMoni- 


s^   tf^i^iEii^oir  edili^ 


wdsK 


ttN^* 


fiafy:  WM  iff  all  M'fkkBMcT  (f(mmi^n(Met$  r-neceseaiy  that  certificates  ofMytism  or  iB&n- 
dfmmittat  T.  LytMn  el  at,  5  L.  C:  J.  16lr,S.  C. '   "    '  * 


HEIES— See  SUCCESSIONS. 

I.  Action  Aoaikst,  17. 
n.  AcTioirBBr,  18U22. 

III.  Etidbkos  or  Hbiebhip,  23. 

IV.  Liability  of,  fob  Debts  of  Pabekts,  24. 

I.  Action  Against. 

17.  Where  action  was  brought  against  eteTeral 
heirs,  and  exception  was  filed  on  the  ground  that 
thev  had  not  all  been  made  parties  to  the  suit — 
Heldt  that  this  was  not  a  valid  objection  if,  in 
the  progress  of  the  action,  they  had  all  been 
brought  into  the  euit  by  an  interlocutory  judg- 
ment of  the  court.  Viger  tt  uz.  v.  Pothier,  S .  B. 
394,  E.  B.  1830. 

II.  Actions  by. 

18.  In  an  action  by  heirs  to  obtain  possession 
of  an  estate  fh)m  a  tiers  diienieuTj  upon  which 
the  dower  of  the  mother  was  chai^ged — Htldy 
that,  as  the  defendant^H  title  was  derived  from  the 
mother,  that  thej  could  not  obtain  possession  so 
long  as  she  survived.  Lemieux  t.  IHonne,  1  Rev. 
de  L6^348,  K.  B.  1817. 

19.  jBut  in  another  action  by  an  heii^at-Iaw 
against  the  executor  of  the  will  of  his  ancestor 
— Held,  that  the  action  must  be  maintained. 
McLean  v.  McCard,  1  Rev.  de  L6g.  344,  K.  B. 
1820.  * 

20.  But  an  action  in  revendication  can  pot  be 
maintained  by  the  presumptive  heir  of  an  estste 
or  succession  of  an  absentee,  if  he  be  curator 
to  the  estate  of  tlie  absentee,  or  entitled  to 
the  possession  thereof  by  virtue  of waenvoie 
de  possession  or  the  death  of  the  absentee. 
Gauvin  v.  Caron,  2  Rev.  de  L6g.  277,  £.  B. 
1819. 

21.  Action  was  brought  by  the  heirs  of  a  wife 
common  as  to  property  agamst  the  father,  pray- 
ing to  be  declared  proprietors  of  one-half  of  the 
USm  belonging  to  tne  community — Held,  that  it 
was  necessary  to  specify  what  half,  if  a  partition 
have  taken  place,  and,  if  not,  to  pray  for  a  par- 
tition by  the  declaration.  Lalondeetah,  v.  La- 
londey  6  L.  C.  R.  97,  S.  C  1864. 

^  22.  Where  one  claims  to  be  heir  of  an  estate, 
lie  cannot  at  the  same  time  bring  action  ap  credi- 
tor of  the  estate.  Fraser  v.  Abbott  et  al.,  6  R.  L. 
234,  8.  C.  1873. 

III.    EviDENCB  OF  HeIBSHIP. 

.  23.  On  the  contestation  of  an  opposition  filed 
to  the  seizure  of  certain  property  taken  in  exe- 
cution as  belon^ng  to  the  defendant,  in  which 
the  opposant  clami^  in  virtue  of  a  judicial  sale 
to  the  purchaser  from  whom  she  inherited,  and 
in  virtue  of  a  deed  of  partition  of  her  share  of 
the  ptropertv — Held,  that  such  partition  among 
ap-heirs,  when  duly  homologatied,  is  evidence 
Bnffioienti  as  against  third  p%rtie8,  9f  the  quality 
assumed  by  such  heirs,  and  that  it  was  not 


riace  shqald  be  jirodaced.    Jfaoory  A  Smri,  t. 


345,  Q.  B.  1862. 

lY.  LlABIUTY  OF,  FOB  DKBTS  OF 

24.  In  an  action  a^inst  an  heir  for  the- 
amount  of  pew  rent  due  by  his  late  faUier  in  the 
parish  church,  and  idso  for  charges  of  interment 
— Held,  there  being  three  heirs,  that  he  was 
only  liable  for  one-tnird,  and  the  judgment  was 
reformed  in  conformity  with  such  holding.  La^ 
Fahrique  de  Montr ial  v.  Brault,  1  L.  C.  L.  J.  66, 
S.  C.  R.  1866j  736  C.  C. 


HEIRSHIP. 


I.  Evidence  of,  see  EVIDENCE. 


HIGH  CONSTABLE 


I.  Status  of. 

26.  The  plaintiff  having  a  judgment  a^nsfc 
the  high  constable,  seised  some  things  in  his  of* 
fice,  and  the  defendant  opposed  the  seisnre  od 
the  ground  that  it  was  made  within  the  limits  of 
the  court  house,  beoanse  they  were  seical  in  a 
pubiio  office,  and  also  because  being  under  the 
vaiue  of  thirty  dollanf,  they  were  exempt  fh>m 
seizure  under  C.^S.  L.  C.  cap.  86,  mtt.  3---HeId». 
that  the  high  constable  was  not  a  recording 
officer,  and  was  not  obliged  to  have  an  office  for 
the  execution  of  his  duties.  JSuMidrev,  JFIncciber,. 
14  L.  G.  R.  87,  C.  C.  1864. 


HIBE— See    MASTER    AND    SER- 
VANT. 


I.  Bt  the  Month,  26«, 

II.  Coktbact  of,  27. 

I.  By  the  Month. 

26.  Defendant  lodged,  a  horse  with  plainiifi,  a 
lively  stable  keeper,  to  take  care  of,  for  which  he 
agreed  to  pay  seventeen  dollars  per  month,  but 
at  the  end  of  a  week  he  took  the  borne  away,  and 
tiien  tendered  $4.26,  which  was  at  the  rate 
aereed  upon,  but  the  plaintiff  alleging  that  he 
should  pay  at  a  greater  rate  for  so  short  a  pe- 
riod— Held,  that  the  plaintiff  could  not  reoover 
more  than  was  offered.  Avery  v.  lA»lfit^  3  B.  C 
77,  S.  C.  1872. 

n.  Contract  of. 

27.  In  an  action  for  the  v^oa  of  ,«aik  and 
labor  done  in  the  repair  and  manu&q^ttift  of  cer- 
tain Articles-* JSisZd;  thatthis  waa  iiotafl«l»p«ze 
and  ifimple,  but  a  contract  for  the  .Mis  «f  w>iik 
which  did  notcbme  under  the  Statute oflUtudi^ 


HOliBf  ltRBi*BllS.  HUDSON  BAT  TERRlTORr.     V» 

M  CorporaUoti  dt  PtrtyiMM  de  St. 
la  FoinU  Claire,  T  L.C.  J.  61,  S.  <X 


action  in  revendication,  in  whicb 
alleging  bimsetfh)  be  of  ihe  city  of 
ght  to  recover  of  the  defendant  c«r- 

LcoDpisting  of  wearing  apparel  and 
ei  with  the  trunk  and  boi  contain- 


da,  and  bad  boarded  with  bim  (the 
la  snch,  and  that  consequently  he 

to  detain  the  thinK^  in  qae»tion  for 
f  hie  board — Htl3,  on  proof  that 
I   boarded   with   defendant    by  the 

he  couM  not  be  considered  a  travel- 
le  meaning  of.Art.lTG  of  the  Custoin 
1  that  the  defendant   had  therefore 

or  lien  upon  his  eS^.lf).*  Cbcp«r- 
IL.C.  B.36B,C.  C.  1863. 

rsoF. 

keepers  may  recorer  at  law  the- 
lors  sold  to  traveliera  stopping  in 
Merrier  v.  Billon,  &L.C.  J.  337, 
1481  C.  C. 

SON  BAY  TBRRITOET. 


Inglish  common  law  prevailing  iir 
Day  Territories  does  not  apply  to 
are  joint  occupants  of  the  terrilories, 
supersede  or  abrogate,  even  wilbin 
f  the  charier  of  the  Hudson  Bay 
lie  laws,  linages  and  customs  ofthe 
Connelly  r.  Woolrich  t  Johnton 
C,  J.  197,  S.  C,  18«7. 
M,  also,  (bat  no  other  portions  of 
commrin  law  than  those  introduced 
irles'  clianer  obtaias  in  Ibe  Had- 
ritoriei!.  t    lb. 

itiit»  of  Quelle,  X  Via.  cap.  U.  n«.  1,  It 
ot  that  «Tflry  InnkeepaT,  boanliu|boDi» 
^ng  boatr  ki^eper  ibKll  but*  >  lisn  on 

a  to  all  □Ib>?r  mnedli-'*  prodded  ^Um 
I  riKbt.  in  uiM  the  ump  flmll  reuUktn  un- 
I  oionibH,  lo  hU  b;  iiubllc  auelloo  Ibe 

VMli'i  notice  bT  idveitlnaient  Id  aiiem- 
liwl  In  th«  niunlcipalllj  tn  whIcb  tbe 
>,lnn,  or  lodging  Isdiuitsd  •*  ■  *slaUnE 
le  gu«*t,  boHrdar  or  lodder,  ttifl  AJnonnt 
IneM.adeacription  otthaMggusorDtbar 
•old,  Iba  Clmu  and  blue  DfuTi.  mud  Iba 


erltl  Act  of  IWI  (C.  JI A  39  Tlo.  «.  QI. 
Cerrltorr  belonging  lo  the  HdAkoo  Bar 
le.  and  la  now,  panoTthe  Donlnloaor 
■abjeet  lo  Un  lava  and,  gottnuwnt 


^19 


HYPOTHEC. 


3«.  Thftt  tb«  Eoglifb  k«  ww  not  introduced 
into  the  North  Wmi  T«rrit4>rie«  hj  the  OMsion 
from  Frkbce  to  EoKland,  or  b;  Rajii  procUm*- 
tion  anbafqQeot  to  thmt  dmte.     lb. 

:iT.  TbU  neither  the  decreea  of  the  Coancil 
of  TreDt.northeordinsnceeortheFreachkinjp', 
DOT  the  Britidk  Mmrriage  Acta  were  l>w  in  that 
pan  Of  the  North  West  Territories  io  18D3.    lb. 

II.  Limits  or. 

38.  Tlie  BndBon  B»j  Comp«nv'B  charUr  wae 
-of  doubtful  validity,  yet  it  valid  the  chartered 

limita  of  the  coMipanj  did  not  extend  westward 
'lieyond  Ibe  navieable  waters  of  the  river  flowiog 

iDio  the  bay.    lb. 

JHTJSBAND    AND     WIFE— Set    CON. 
80RT8. 


HYPOTHEC. 

7.  AooBPTANOB  or,  39. 

II.  Adtiok  in  DICI.AUTIOK  or,  40. 

'III.  ARkiABB  or  iHTHEn'  ON,  41,  42. 

IV.  Cacsib  or  NoLLirr  nr,  43, 44. 

V.  Cr<Lu>o»ios  or,  46. 

TI.  Crutiu  it  LuAcr,  46,  47. 

Til.  DisoKiPTioH  or  Pbopcitt  iv,  IS. 

Vm.  DiecHABoa  or,  49,  M. 

IX.  DiTiBiaiLiTTor,  51,  G2. 

X  EiriKOTiox  or,  &.V6A, 

XI.  Fbadd  IK,  tee  FBAUD. 

XU.  OixntAL,  G6. 

XIII.  Oitn  BT  Ihbdltekt,  6T,  68. 

XIV.  QiTEii  BT  Win  roB  HtrBiAVD,  C9. 

XV.  GiTBX  DUBi):i)  Sbiectbi,  60. 

XVI.  HTPDTHBOATioif  Or  Sbbvititdu,  61 
XTII.  Illkoal,  S2. 

IVm.  JciiiciAL,  63. 

XIX.  Lboal,  S4,  6G. 

XX.  LlABILITT  OhDIR- 

Of  7%ird  Bolder,  6' 

o/r 
xxl 

XT 

76. 

XXm.  Or  WirB,  77-85. 

XXIV.  Us. 
CVown  Laadt,  86. 

LaitdHeldinFreetMdOb7iniumSoeeage,81. 
Lout,  88. 

Property  oj  Donor,  89. 
Property  of  Executor,  90,  91, 
Froprilv  of  Intolvenl,  92-94. 
Vndinidtd  Properti/,  95. 
VeueU,  96. 

XXV.  PArmirror. 
By  Legateet,  97. 

XXVI.  PLiiDiira  IN  AoTioHB  oh,  98,  99. 

XXVII.  pHKscBiPTiOH  or,  100. 

XXVIII.  Pbesebtatiok  or,  101. 

XXIX.  Kamino  op,  102-104. 

.  XXX.  RtoiBTKATion  OF,  105-108. 

XXXI.  RsHiwALor,  109. 

XXXII.  RlNCNCIATION  OP,  110,111. 

XXXin.  HioHToF,  112-116. 
XXXIV.  EioHT  TO  Htpothbcatb,  116. 
XXXV..HIOBT  qtCkiditobs,  117-L19. 


XXXVIII.  SniTRITT  AOAIKBT.  V, 

XXXIX.  TBAHBrEK  or,  12T-130. 

XL.  WAITBBOr,  131. 

XLI.  What  Coviiiis,  132,  133. 


OLLOOATtON  0 


•.e  Baku 


I  creditor  who  has  »  special  hrpolhec 
ovnbie.  Ki\A  bj  autlioriiy  of  macice,  h 
it  to  demand  being  collocated  in  propor- 
the  ainouDt  raised,  by  p^ing  seouritT 
D  ihe  amount  for  trtiicn  he  is  collocated, 
the  immoveablee  not  jet  seized  and  sold, 
ich  are  ipeciallj  hTpolhecuted  for  the 
I  of  other  creditors  ty  general  hTpothee, 
l>e  found  inaulfiuient  to  satisly  llie  claim 
r>lher  persons.  VelearaBt  v .  Dutaulki  & 
vt  k  Dinttkaad,  d  L.  C.  J.  89,  3.  C. 
LaframboUe  It  Berthelol  &  Kerniek,  3c 
Jxnit  &  LyuK  et  tu-  lb.,  T30  C.  C.  P. 

'butbd  bt  Lkioy. 

he  hther  and  mother  of  the  respondent 
with  ante- nuptial  contract,  bj  which  the 
r  of  the  wife  was  settled  upon  her,  and, 
her  death,  she  made  a  will  bequeathing, 
other  things,  the  sum  of  £2000  to  the 
ent,  her  son,  and  the  residue  of  her 
to  her  busbiind — Held,  on  an  oppo- 
rierwards  by  the  respondent  to  be  paid 
000,  by  privilege  of  hypothec  on  the 
9  of  the  sale  of  the  real  estate  of  her 
which  was  sold  by  authority  of  juBtice, 
X  the  jodsment  of  the  Court  of  Appeal 
■miDg  that  of  original  jurisdi    ' 


)ibec  was  created  by  such  l^cy,  and 
oppoaition  must  therefore  be  dismissed. 
V.  Btok»,  2  Rev,  de  Ug.  474,  P.  C. 

T  a  clante  in  his  will  the  testator  leh  and 
bed  la  the  oppoxant  the  sum  ol  filly 
rterliDg,  oat  of  the  moneys  referred  to  in 
I  "aoDually,  during  ber  natural  life, 
ny  eiecutor  will  regularily  transmit  to 
Jn  ODpoeitioD  for  payment  out  of  an 
ltd,  which  bad  belonged  to  the  testator — 
bat  DO  mortgage  ezieied  in  favor  of  the 

9,  S.  C. 


f  of  the 

the  land 

s'c.  a 


HYPOTHEC.  582- 

quittance— fl<W,  conBrroing  the  judgment  of 
[he  court  below,,  that  the  ereditore  must  have 
been  put  in  default  to  do  so,  and  such  default  to 
do  so  must  he  alleged  in  the  declaration.  Gag- 
non  k  ChutMer,  3  B.  C.  60,  Q.  B.  1872. 

IS.   DlTIHIBILlTT  OF. 


..,...w'eable  property  sold  by  the  father  of  the 
mioor  children  to  the  defendant,  and  ouebalfof 
which  the  said  cbildn-o  claimed  to  be  hypothe- 
cated in  their  favor,  for  the  amount  of  their  dower 
—fleW,  that  the  guarantee  to  which  the  said  pro 
pertv  was  subject  for  the  dower  in  question  wan 
divisible  between  co-vendora  who  sold  toaether 
their  undivided  but  determined  partfl,  with  stip- 
ulation of  solidarity.  Marreaa  it  qual.  v.  Tttreau. 
I  L.  C.  J.  246,  8.  C.  1867. 

62.  In  a  hypothecary  action— fleW,  that  a 
hypothecary  action  was  indivisible  in  so  far  mi 
respects  the  Immoveable  hypothecated.  Me- 
Carthv  et  al  v.  Senechal  &  Se>techal  &  Bottneau 
el  ai.,n  L.  C.R.  41,  8.  C.  I86O1  2017  C.  C. 

X.  ExTi«niOKor. 

63.  Where  the  donor  of  a  property  subject  to 
a  \i(e  rent  became  bankrupt,  and  after  obtain- 
ing hie  dibcharse  purchased  the  property  rrom 
the  assignee— jffeW,  reversing  the  judgment  of 
the  court  below,  that  the  hypothecary  claim  for 
the  arrears  of  such  liferent  was  extinguished  by 


64.  The purchaserofanimmo«oable, hypothe- 
cated to  the  extent  o(  fifty  dollars  in  t»vorofB 
thini  partr,  to  enable  the  latter  to  draw  froin  it 
a  lit^  rent  of  six  dollars  a  year  and  a  right  of 
pasturage,  without  any  stipulktion  that  such 
right  or  pastnrage  must  be  exercised  on  that 
particular  immoveable,  has  no  right  to  de- 
mand security  or  the  purgation  of  the  hypothec, 
if  the  plaintiff,  as  vendor,  has  fWled  to  lea»e 
with  him  the  amount  of  the  hypotbec-  ChaMU 
r.  Charbt,  3  E.  L.  392,  t  16  L.  C  J.  2T,  8.  C.  R. 
I87I:2Si,»ec.7,C.C.  k  9*3  et  leq.  C.  C.  P. 

66.  But  the  purchaser  himself  may  purge 
and  liberate  the  property  from  such  rent  and 
right  of  pasturage,  by  paying  the  amount  of  the 
hypothec,     lb. 

KU.    GlHIRlL. 

66  In  a  hypothecarr  action,  had  under  the 
Imperial  Act  S  Geo.  iV.,  cap.  T7,  in  fOrce  in  the 
pro  vince-fleU,  thai  no  general  mortgage  could 
be  crenled  against  land  in  the  Townships  and 
held  in  free  and  common  soccage.  Bottonr. 
a,,eol  2  L.  C.  R.  449.  S.  C.  1861 ;  2M4C.  C, 
Q.  32  Vic.  cap.  9,  sec.  4. 


XIII.  GivBii  BT  Insolvent. 


57.  On    an  oppositioi 
hypothec— fl<M,  th»t  » 


for  the  amount  of  a 
»,u..... . hypothec  given  by  an  » 

insblvenl  to  a  creditor  confers   no  P^T'lege?? 
recards    contemporaneous   chirographic    orea:- 

L  C.J.  2.M.  a.C.  IWTi  1M<  41035  C.C., 
In..  Act.  1B;5,  kC  132  4  133  4  KB.  92,.9S 
94tn/ra. 
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68.  lo  a  case  in  appeal  fyom  a  jadgmentt  diB- 
mtemng  a  demand  in  declaration  of  a  hypothec, 
where  the  ca»e  turned  upon  the  question 
whether  the  mortgagor  waa  ioeolvent  within  ten 
days  subsequent  to  the  registration  of  the 
hypothec,  three  of  the  judges  in  appeal  were  of 
opinion  that  a  hypothec  could  not  be  held  in- 
q)erative  on  the  ground  of  its  having  been 
registered  less  than  ten  days  prior  to  the  &c<mfi' 
tvre  of  the  debtor,  under  the  Consolidated 
Statutes  of  Lower  Canada,  capw  37,  sec  7,  the 
term  inaolrent  not  being  equivalent  to  the  term 
bankruptcy  therein  used,  but  in  the  present 
case  they  thought  the  diamfiture  was  wot  estab- 
lished even,  and  that  the  appeal  must  there- 
fore be  maintained  on  that  ground.  Ander- 
son ei  al  V.  G&n&reux,  13  L.  C.  R.  376,  Q.  B. 
1863. 

XIV.  GlVEV  BT  Wl?E  POR  HUSBAKD. 

69.  Action  was  brought  against  the  defendant 
on  a  hypothec  given  Xyy  her  husband  on  her 
property,  in  oider  to  obtain  a  loan— ^TeM,  that  a 
married  woman,  separate  as  to  property,  could 
not  bind  herself  for  the  affairs  of  her  husband, 
and,  notwithstanding  that  the  defendant  alone 
entered  into  the  obli^Eition  in  favor  of  the  plain- 
tiff, where  it  was  evident  that  the  the  obligation 
was  entered  into  by  her  husband— £feU;  to 
be  void  and  contrary  to  public  order  and  policy. 
The  Si.  Hyaeinthe  Bmlding  Society  v.  Brunelle 
et  al,  1  R.  L.  657,  8.  C.  1870 ;  1301  C.  C. 

XV.  OiYCK  Duanro  Seizure. 

60.  Where  a  hypothec  was  granted  upon  an 
immoveable  property  while  under  seizure — Held, 
that  the  registration  of  such  hypothec  mrould 
confer  no  privilege  upon  the  mortgagee  to  the 
prejudice  of  the  previous  creilitor,  whether  re- 
iptered  or  not.  Gale  v.  Griffin  &  Gale  &  SewelL 
L.  C.  J.  266,  Q.  B.  1848;  "2037  0.  C. 

XVI.  Htpothecatioit  or  SEBvirrDBS. 


f 


61.  On  a  hypothecary  action  by  a  testamen- 
tary executor— ifeW,  that  a  right  t)f  servitude, 
such  as  a  servitude  urbain,  is  not  susceptible  of 
hypothecation.  Duehemeu  et  al.  v.  JBoisseatL 
1  L.  C.  R.  43,  S.  C.  1850. 

XVn.  Illegal. 

62.  A  hyjx>thec  inserted  in  a  registrar's  certifi- 
cate, fOrnished  in  conformity  with  the  require- 
ments of  the  Code  of  Civil  Proceclure,  and  created 
by  a  person  who  has  not  been  proprietor  inside  of 
ten^ears,  will  be  struck  from  the  certificate  on  a 
petition  to  that  end  made  by  any  of  the  parties 
to  the  ca«e.  Armstrong  v.  Bus,  6  R.  L.  397, 
S.  C.  1874 ;  739  &  741  cT  C.  P. 

XVni.  Judicial. 

63.  A  judicial  bond  executed  in  1841,  and  not 
hypothecating  any  property  on  it«*  face,  but  duly 
registered,  operates  as  a  mortgage  on  all  the 
property  of  the  bondsmen  then  held  by  them 
within  the  registration  district.  Berthelei  v. 
Dease  et  al,  12  L.  C.J.  336,  S.  C  1868: 234  et 
seq,  C.  C. 


XIX.  Legal. 

64.  The  legal  hypothec  of  the  minor  on  the 
pro()erty  of  the  tutor  only  guarantees  the  ad- 
ministration of  the  tutor  for  any  amount  thai 
may  be  found  to  be  due  to  the  minor  at  the 
termination  ot'the  tutorship.  Jones  v.  Piedahif 
A  Piedaluy  3  R.  L.  354,  S.  C.  1874;  2C30  C.  C. 

66.  Nor,  when  the  property  of  the  adminis- 
trator is  sold  during  his  administration  d 
justice,  can  the  tutor  ad  hoe  claim  to  be  col- 
located on  the  proceeds  of  such  sale,  in  virtue 
of  the  hypothec  of  the  minor,  but  may  demand 
only  that  subsequent  creditors  be  collocated,  oa 
condition  of  giving  security  for  the  return  of 
such  moneys  as  may  be  found  to  be  due  the- 
minor  on  the  termination  of  the  tutorship.    Ib> 

XX.  LiABiuTT  Under. 

66.  Of  Third  Holder— K  tiers  dSttnteur  of  pro- 
perty, subject  to  a  hypothec,  is  never  presumed 
to  be  personally  indebted  or  fwund.  La  Banmie 
duPeupU  V.  Gingras,  2  L.  C.  R.  243,  S.  C 1862 ; 
2066  c:  C. 

67.  Of  Co- Proprietors. — Co-proprietors  of  a& 
undivided  property,  which  is  hypothecated  for 
arrears  of  rent,  are  not  Jointly  and  severally 
bound  to  the  payment  of  such  arrears.  Pof' 
pans  et  al  &  Turcoite  etux.,  8  L.  C  J.  162  A 15 
L.  C.  R.  163,  Q.  B.  1864 ;  736  C  C. 

XXI.  Of  the  Ceowh. 

68.  On  a  contestation  arising  out  of  the  di^ 
tribution  of  the  proceeds  of  the  sale  of  an  im- 
moveable— Held,  that  such  parties  only  aa 
suffered  from  the  fire  of  1846,  and  were  then,  and 
still  are,  owners  of  the  lots  on  which  they  intend 
to  build,  were  entitled  to  a  loan,  by  way  of  de- 
bentures, under  9  Vic.  cap.  62  &  10  &  11  Vic» 
cap.  36,  and  that,  in  such  case,  the  Crown  onlv 
had  privilege  for  such  loan  and  for  a  loan  made 
to  persons  who  have  become  owners  of  such  lots 
subsequent  to  the  fire.  T^iu  et  al  &  The 
Attorney  General  &  Lemoine,  1  L.  C.  R.  310,. 
S.  C  1851. 

69.  In  another  case  the  Crown  was  collocated 
for  a  loan  granted  to  sufferers  in  and  by  the  fire  of 
lH5—HeSi,  thattheQrownhad  no  privilege  for 
such  loan,  where  the  borrowe.r  was  not  proprietor 
of  the  property,  but  in  this  particular  case  had 
a  Kpecial  mortgage  in  consequence  of  its  having, 
been  stipulated  and  duly  registered.  Hiltier  v. 
Bently  k  Pnmrose  et  al.,  7  L.  C.  R.  241,  8.  C 
1867. 

70.  And,  again — Held,  that  the  Crown  had  no 
privilege  for  a  loan  of  debentures  made  under 
the  provisions  of  the  Act  for  the  relief  d 
the  sufferers  by  the  fire,  if  such  loan  was  made  to 
a  party  who  was  not  a  sufferer  by  the  fire.  The 
Attorney  General  k  Bois  et  al,  7  L.  C.  R.  471, 
Q.  B.  1867. 

71.  Where  the  land  of  the  defendant  wa» 
about  to  be  sold  under  a  writ  of  ezeoution,  and 
an  opposition  was  filed  on  the  part  of  the  Gfowv 
for  the  amount  of  a  hypothec  claimed  to  be  d«e 
the  Crown  on  the  property  of  the  def^adaMt^ 
as  security  for  a  loan  to  OM  Q«f«Kt,  #li# 
had  suffered  by  the  fire  of  \9i6-^HM,  Mb- 
firming  the  judgment  of  Uj€  oonttMOfiS 
and  dismissing  the  oontestalion  of        "     ' 


ck  ^rpitiMc  4id  not  nqntn  to  t>e  'tS'*' 
uhI  -woaU,  coDBaqaavtlj,  Uke  priority  of 
M  ngOatd  ubeeqacfit  to  the  dm  of 
AQ.  r«>i(or  ft  Tie  SoliHIor  OeneraX 
oo,  16  L.  C  R.  21G,  Q.  B.  18M. 
Ivhere  the  Crowa  obUinAil  jud^ent  for 
«fl  made  tbe  appellant,  under  9  Vic.  cap. 
,18 — Held,  coafirmiDg  ibejudgmeDt  of 
irt  bek>w,  that  tbe  (^oeml  mortage  eiveq 
^rovnforaucbadvanoeBattachM  vitponi 
uioQ,  ^thougb  tbe  loan  was  made  aFtei 
Kurer  bad  rebuilt,  and  was  not  applied  as 

Slated.    Lmoie  k  Regina,  11   L.  C.  B. 
.I860, 
f  here  a  bond  was  eiven  bv  the  prothono- 
the  Province  of  Quebec  for  the  faithful 
[^e  of  the  duties  entrusted  to  bin) — Htld, 


of  tbe  Crown,  and  that  the  Attornej. 
il  for  Lower  Canada  could  prosecute  tne 
Dt  of  such  bond.    7%«    Vratt  ft  Loan 
my  of  Vpptr  Canada  v,  Jfoni;  itquoL 
.  IT  LC.  J.  67,  8.  C.  1873  i  lO.W  (T,  C. 
The  Fmch  Ordinance  of  1869  is  not  t 
il  of  tbe  legal  hrpotheo  of  the  Crown,  bat 


.9YFOXABC. 


m 


irivikBt  e 
DM  «r  th 


the  GOantr;  betbre 
umaril  Smirimtre  of  1663.    Monk  ft 
it,l>L.C.  J.  1I,Q.&  IST4;2032ft20»4 

And  where  th«  piMbourtarjr  of  the  late 
ofKiBc'aBeiiehiWhooocnmeaMdinlSM, 
id  nr  the  dtie  perforaanoe  of  bis  dutiee, 
raai^atend in  lU&atfull  length 


bondfe 
at bond 

d,  that  ii 


Bcase  the  Crown  bad,  fbr 


n.  Or  Vbvdok  OB  BuixKUK  m  F<»ds. 

The  real  eelate  beloogiog  to  tbe  oom- 
T.fDrnierlrexiatiDK  between  the  defendant 
IS  late  wifk,  was  sold  by  the  sheriff  ii 

broBflit  by  the  plaiotiffi  aa  reprcMntiDg 
xiUemtaefond*,  in  which  action  the  deftnd- 
dlj  and  as  tutor  to 
HlMTerally,  to  pay 
e-balfof  the  oapital 
n.  Tbechildren,  as 
iDtOTvened  by  their 
the  collocation  of  the 
liat  one-half  of  the 
and  that  tbey  ' 
be  capiUl  and  i 
-Held,  that  the 
Doutrt  V.  Oreen  ft 
:.  1860. 


lee,  does  not  lake 
editors  who  have 
}  the  regis  trali 


TS.  And  even  where  the  hnsbawiJ^aaxie^'^ 
the  amonat  of  the  legacy  daring  the  mamage, 
tbe  wift  has  ao  ckiaie  prior  to  ttU  af  cjedilora, 

favor  of  whom  the  huahaad  baa  bypethooated 
the  pnpsrty  fiv  a  gnouod  Mnt  payable  l«  bim- 

79.  And  the  faot  lliat  the  wtfe  bw  cauMd  the 
property  to  be  sold,  subject  to  the  claims  ot  such 
ujpotbeoary  creditors,  issuffioienteviiUoce  Utat 
she  recognized    the  Tftlidity  of  their  claiins. 

60.  Bv  a  clanse  in  their  contract  of  itiaTriu|e 
the  husband  gave  to  the  wife  tbe  sum  of  £500 
io  lien  of  dower,  to  be  enjoyed  by  her  duriog 
her  natural  life,  anl  afterwards  to  go  to  her 
children,  or  io  default  of  children,  to  revert  to 
the  Jegal  representativea  of  the  husband— S«M, 
cooSnning  tbe  judgment  of  the  court  below, 
on  the  contestation  of  an  opposition  by  the 
children  oftbe  wife,  after  thedeath  of  the  father 
and  mother,  for  the  amount  in  question,  out  of 
the  proceeds  of  the  sale  of  an  undivided  half  in 
a  brewery  belonxing  lo  the  estate  of  their  late 
hther,  that  such  contract  of  marriage,  being 
duly  registered,  created  a  mortgage  upon  the 
property  of  the  husband,  which  gave  to  the 
children  a  preference  over  the  eubaequeat 
creditors  af  ibeir  father,  notwithstanding  a 
clanse  in  the  contract  of  marriage  to  the 
effect  that  the  erant  was  made  on  the  abwilnte 
condition  that  the  husband  should  have  tbe  right 
ienate,  sell  and  dispose  of,  without  in terrop- 
tion  fVom  the  wife.any  propertyopon  which  she 
mlRlit  have  a  mortgage  in  ooneeqnenoe  Of  the 
said  clause.  BrotentOakmiBieiM.,  13L.  C.R- 
342,  Q.B.  1862. 

81.  Thougha  wife  cannot  bind  herself  lor  the 
debts  and  obligatioDS  of  her  husband,  she  may, 
nevertheless,  valiilly  renounce  her  r^ht  of  hy- 
pothec 00  the  piofierty  of  the  husband  for  her 
rtpritetmatHmtanu^tt.  BimAiaetvir.lt  Mc- 
Lean, 6  L.  C.  J.  66  ft  12  L.  0.  R.  136,  Q.  B. 
1802;  L301  C. C. 

62.  And  auch  reannuation  need  not  be  ex- 
preasad,  but  may  be  inferred  from  her  ratiflcatioD 
of  the  alienation  of  her  property  hj  her  husband, 
ud  her  warraatv  of  such  alienation.     lb. 

83.  A  husband,  by  bis  contract  of  marriage 
ritkjiis  wife,  had  given  the  Utter  a  special  by- 


been  duly  registered — Held, 
Ife  oould  not  claim  hypotbecarily  for 
»  stipulated.  Demer% 
.    .  ,  S. G  1864  J 1418 C 

B4.  By  tbe  provisions  or4  Vic.  cap.  36,  i 
t%  no  legal  or  tacit  hypothec  exists  on  the  prop- 
erty of  the  husband  for  tbe  replacement  of  the 
property  of  the  wife,  alienated  during  marriace. 
.^Ttatranq   v.    RoUtoa   ft    Jfufresnay   ft   The 


C,  S.  L.  C.  cap.  37,  sec.  46. 

85.  TbeleEalbypothecoftlie  wife.separateas 
to  property,  for  the  amount  of  her  dowry  on  pro- 
perl  v  received  during  marriage,  but  which  Das 
not  teen  registered,  cannot  be  exercised  on  the 
pronerty  of  tbe  husi>and,  lo  the  prejudice  of  the 
creditors  who  have  regi8tere^  tbelr  claiinR. 
Biaugrand  v.  LaealUeic  Triage  et  al.,  8  L.C.J, 
21Sftl5L.C.R.  479,  S.C.B.  1866;  2113,  2115 
ft  2116  C.  C 
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86.  Crown  ioik^-— Where  a  person  bad  oc- 
cupied without  guarantee  land  belon^ns  to  the 
Crown,  and  had  made  improvementa  thereouf 
and  had  afterwards  transferred  by  donation,  sub- 
ject to  a  life  rent,  for  the  payment  of  which  the 
donor  took  a  hypothec  upon  the  property,  and 
the  donee  in  turn,  after  receiving  a  letter  of 
occupation  from  the  go?ernment,  sold  the  pro- 
perty  to  a  third  party,  who,  in  his  own  name,  ob- 
tained letters  patent  of  the  land  from  the  Crown, 
aod  the  plaintiff  brousht  action  in  declaration 
of  his  hypothec— J3«w,  that  his  action  was  well 
brought,  and  he  had  judgment  accordingly. 
Bilcmger   &  BlaU,    3   B.    L.   464,   8.    C.  R. 

87.  Land  held  in  Fru  and  Common  Soccage, 
—A  general  mortgage  or  hypothec  does  not 
affect  land  held  in  free  and  common  soccage. 
Paterson  et  al  v.  McCallum  et  al.,  8.  R.  429, 
K.  B.  1830. 

88.  J>a*«.— An  ordinary  lease  not  registered 
does  not  produce  a  general  mortgage  notwith- 
standing 4  Vic.  cap.  30,  sec.  17,  and  that  in 
virtue  of  sees.  1  &  28  of  the  same  Act,  which  pre- 
scribes that  the  mortgage  must  be  special  and 
must  be  registered,  and  of  the  29th  rection,  which 
enumerates  the  general  mortgages  that  will 
continue  to  subsist  and  must  Be  registered. 
Hillier  v.  Beniltu  if.  Primrose  et  al,  7  L.  C.  R. 
241,  8.  C.  1867;  2128  C.C. 

89.  Property  of  i>oiic«.— Since  the  passine  of 
the  16  Vic.  cap.  206,amending  the  registry  ordon- 
nance,  a  hypothec  may  exist  for  a  life  rent  creat- 
ed by  deed  of  gift  inter  vivos  without  mention  of  a 
snecific  sum  oi  money.  Chapai^  v.  Lehel  &  Lebel, 
/l.  C.  R.477,  8.  C.  1853  ;  2127  C.  C. 

90.  Property  of  Executor. — On  the  contest- 
ation of  an  opposition  qfin  de  conserver,  filed  on 
a  special  mortgage  granted  by  the  defendant  in 
favor  of  the  opjsosants  and  duly  registered— ZfeW, 
that  no  hypothec  attaches  to  the  property  of  an 
executor  in  confeouence  of  the  registration  of  the 
will,  under  which  he  was  appointed.  Lamothey. 
Ross  &  Ross  &  The  Trust  &  Loan  Company  of 
Upver  Canada,  2  L.  C.  J.  278,  S.  C  1858 ;  2024 

91 !  And  on  the  contestation  of  a  report  of 
collocation  of  moneys  arising  from  the  saieof  im- 
moveables belonging  to  the  executor  of  a  will, 
where  the  contestant  claimed  under  the  will  of 
which  the  defendant  was  appointed  executor— 
Held,  that  a  hypothec  on  the  property  of  an 
executor  does  not  date  from  the  registration  of 
the  will,  but  from  the  registration  of  an  authentic 
acte  showing  his  acceptance  of  the  executorship. 
Lamothe  v.  Hutchins  k  Herbert  &  The  Trust  & 
Loan  Co.  &  Ross  ei  al.,  9  L.  C.  H.  7,  8.  C,  & 
Damd  v.  Hayea  &  Hayes  etal,3  L.  C.  R.  440, 
8.  C.  1868. 

92.  Property  of  Insolvent— A  hypothec  ac- 
quired on  the  property  of  a  person  not  a  trader, 
but  who  is  insdvent,  is  valia,  provided  there  be 
no  fraud.  McConnell  v.  Dixon  &  Brown  6c 
Gould  et  ah,  11  L.C.  J.  300  &  4  C.L.J.  42, 
S,  C.  R.  1857  ;  1033  C.  C.  &  arts.  67  &  58  supra, 

93.  And  on  the  contestation  of  a  report  ofdis- 
tribution — Held,  that  the  hypothec  created  by  a 
registered  judgment  on  the  property  of  an  insol- 
vent is  valid  in  cases  where,  as  a  matter  of  fact, 
article  2023  of  the  Civil  Code  could  not  apply. 


Dorwin  v.  Thmpson  etal.  St  La  Banque  Jd» 
ques  Cartier,  3  R.  0.  86,  8.  C.  1872. 

94.  No  hypothec  can  be  acquired  on  the  pro- 
perty of  persons  notcriouply  insolvent.  La 
Banque  Jacques  Cartier  &  Oailvit  k  Brown,  IJ 
L.  C!  J.  100,  Q.  B.  1874;    2023,  2047,  k  213^ 

C.C. 

95.  Undivided  Property.— The  hypothec  gi vem 
by  a  CO- proprietor  on  an  undividied  property 
exists  in  as  far  as  the  share  of  the  said  immove- 
able remains  the  property  of  the  debtor  after 
a  partage,  and  then  only  exists  to  the  extent 
of  such  share.  Monette  v.  MoUeur,fils,  6  R.  L. 
661,8.0.1874.  ^     .^       , 

96.  Vessels. —Tht  purchaser  at  aahenflrs  sale 
and  first  hypothecarr  creditor  of  a  reipatered 
vessel  cannot  pretena  that  a  subsequent  hypothe- 
cary creditor  cannot  revendicate  the  vessel  with- 
out offering  the  amount  of  the  first  hypothec. 
The  first  hypothecary  creditor  must  await  the 
order  of  distribution.  Benning  et  al  k  Cook,  1 
R.  C.  241,  Q.  B.  1871. 

XXV.  Paymiut  or. 

97.  By  Xepafee.— Where  the  universal  lejgatee 
of  a  hypothecary  debtor  paid  the  share  of  hisoii- 
ieur,  and  obtained  a  subrogation  from  the  credi- 
tor for  the  amount  so  paid,  and  in  virtue  of  such 
subrogation  was  collocated  on  the  proceeds  of 
the  sale  of  the  property  hypothecated— JETeW,  set- 
ting aside  the  collocation  and  the  judgment  of  the 
8uperior  Court,  that,  being  himself  the  lesal  re- 
presentative of  the  debtor  and  responsible  for  his 
share  of  the  hypothec,  the  subrogation  could 
confer  no  rights  upon  him  as  against  the  other 
hypothecary  creditors.  Lafleur  v.  Bertrand,  20 
L.  C.J.  1,Q.B.  1876. 

XXVI.  PLEADIWO  in  AOTIOWB  OK. 

98.  Where  an  opposition  was  contested  on  the 
ground  that  no  registration  of  the  hypothec  was 
alleged— -HeW,  that  where  the  hypothec  was 
opposed  to  chirographic  claims  the  allegatiw  of 
registration  was  unnecessary.  Duncan  v.  Wi^ 
son  k  McLennan  k  Wilson  k  Wood,  2  L.  C.  J> 
263, 8.  C.  1867.  ,       . 

99.  The  plaintiff'  in  a  hypothecary  action  is 
well  founded  in  demanding  a  personal  condemna- 
tion against  the  tiers  d4tenteur,  unless  he  prefers 
to  give  up  and  abandon,  Ac.  La  Soei6t4  de 
Construction  Mitropolitaine  k  Bourassa,  20 
L.C.J.  304,8.  0.1876. 

XXVII.  Prescription  OP. 

100.  A  hypothec  upon  an  immoveable  trans- 
ferred by  donation  is  prescribed  by  ten  year8,aDd 
that,  notwithstanding  theacknowledementof  the 
donee  of  the  existence  of  such  hypothec.  Kaigle 
k  Pierce,  16  L.  0.  J.  227,  Q.  B.  1871 ;  2261  C.  C 

XXVIII.  Prbservatiok  OF. 

101.  Where  the  holder  Of  certain  immoveable 
property  brought  demand  in  ratification  of  title, 
and  the  opposan  t  filed  opposition  aftn  de  conserver 
founded  on  a  hypothec  which  he  nad  on  the  pre- 
mises, and  whicn  was  set  forth  in  theooatractof 
sale  to  the  petitioner— jETeZd,  that  bis  opposition 
must  be  maintained,  but  as  it  waa  entudf  an- 
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seceofiary  under  the  contract  of  sale,  it  would  be 
without  ooBts.  Lenoir  exp.  ft  Lamothe  eialf  3 
Lu  C.  J.  303,  S.  C.  1869  j  2016  C.  C. 

XXIX.  Ravkino  of. 

102.  The  special  privilege  of  a  bailleur  de 
f(md9  is  preferable  to  the  general  privilege  of  a 
physician  for  the  expenses  of  the  last  il  luess,  upon 
the  proceeds  of  immoveables,  even  thoueh  there 
ehould  be  moveable  property  out  of  the  pro- 
ceeds of  which  such  physician  can  be  paid.* 
Tatchereau  v.  Dc  la  Oorgcndi^c  k  PrQulx,  9 
L,  C.  R.  497,  S.  C.  1859. 

103.  A  person  who  consents  to  the  hypotheca- 
tion in  favor  of  another  of  a  property  already 
hypothecated  to  himself  will  be  held  to  have 
waived  his  priority  of  mortgage  in  favor  of  such 
other.  Symes  v.  McDanala  &  Robertson  ft 
Symes,  9  L.  C.  R.  182,  S.  C.  1859  ;  2048  C.  C. 

104.  The  vendor  or  bailleur  de  fonds  of  an 
ioDmoveable,  who  has  a  claim  for  the  balance  of 
the  price  of  sale^  and  who  causes  the  immoveable 
to  be  sold  in  satisfaction  of  such  claim,  is  entitled 
to  be  collocated  according  to  the  full  value  of 
the  price  of  the  naked  property,  as  against  a 
builder's  privilege  on  tne  same  immoveable. 
Dautr^  V.  Oreen  ft  Elvidge^  5  L.  C.  J.  152,  S.  C. 
1861 ;  2009,  sees.  7  ft  8,  C.  C. 

XXX.  Registration  of. 

105.  Mortjfa^es  resulting  from  deeds  of  lease 
need  not  be  registered  according  to  the  terms  of 
4  Vic.  cap.  34.  Brown  v.  Mclnenly^  3  L.  C.  R. 
291,  S.C.  1853/2128  0.  C. 

106.  A  deed  creatiri;  a  mortgage  passed  since 
the  Registry  Ordinance  came  into  force  is  invalid, 
as  against  a  subsequent  purchaser,  unless  re- 
gistered before  the  title  of  such  purchaser. 
C'Mumont  ft  Orenier,  9  L.  C.  J.  208,  ft  12 
L.  C.  R.  125,  Q.  B.  1862  ;  2098  ft  2130  C.  C. 

107.  Where  suit  was  brought  to  recover  the 
amount  of  an  obligation,  secured  by  mortgage, 
against  a  third  party,  holder  of  the  property 
mortg^ed,  and  it  was  pleaded  that  the  sum  was 
originally  payable  in  ten  years,  but,  bv  a  subse- 
quent agreement,  the  debtor  undertook  to  pay  it 
at  an  earlier  date,  which  latter  agreement  had 
never  been  registered — Held,  that  the  tiers 
d^ienteur  could  not  invoke  such  want  of  regis- 
tration, unless  his  own  title  had  been  previous 
to  tlie  said  last  mentioned  agreement.  Sicotte 
V.  Bourdon,  15  L.  G.  R.  40,  Q.  B,  1864. 

108.  The  registration  of  a  hypothec  after 
seizure  of  the  immoveable  hypothecated,  before 
the  date  of  a  vrriiof  venditioni  exponas,  iBdnedsii 
the  instance  of  a  creditor  other  than  the  original 
seizing  creditor,  is  good  and  valid  as  aeainst  the 
simple  chirogntphic  creditors  of  the  defendant. 
jHxrose ft  Brouillard,l9  L.  C.  J.  125,  Q.  B.  1875; 
2091  C.  C. 

XXXI.  Renewal  of. 

109.  The  renewal  of  a  hypothec,  such  as  is 
required  by  the  Civil  Code,  is  not  ao  actual 
renewal,  but  a  simple  formality  prescribed  for 


•  Bj  the  art.  of  the  Code  the  privilege  of  the  phrsiclan 
is  now  preferable  to  that  of  the  vendor.  2009  C.  C—Ed. 


the  preservation  of  the  hypothec  and  of  the 
rights  claimed  previous  to  the  cadastre.  Bourasscg- 
ft  Macdanald,  16  L.  C.  J.  24,  Q.  B.  1872. 

XXXTT.  Renukciatiok  of. 

110.  Where  a  wife  during  marriage  renounced 
her  legal  hypothec  on  the  property  of  her 
husband  J  by  which  the  payment  to  uer  of  an 
annual  life  rent,  stipulated  by  her  marriage  con- 
tract, was  secured — Heldt  on  an  opposition  by  the 
transferee  of  such  life  rent,  that  the  renunciation 
was  void,  as  being  in  violation  of  4  Vic.  cap.  30, . 
and  as  being  indirectly  a  suretyship  for  the 
husband.  Russell  v.  Fournier  &  J&ioet,  3  L.C.  J. 
.324,8.  C.  1859;  1.301  C.  C. 

HI.  The  statute  4  Vic.  cap.  3,  sec  36,  does 
not  prohibit  a  wife  renouncing  the  exercise  of 
her  hypothec  for  matrimonial  rights  on  pro- 
perty sold  by  her  husband,  and  such  renunci- 
ation  is  valid  and  binding,  though  she  subse- 
quently obtain  a  separation  of  property  from* 
her  husband.  De  la  6orgentibre  v.  Thibadeau^  V 
R.  C.  478,  Q.  B.  1871. 

XXXin.  Right  of. 

112.  Where  the  petitioner  made  a  demand  m 
ratification  of  his  title,  acquired  by  deed  of  ex- 
change with  the  opposant,  who  filed  the  opposi- 
tion to  the  effect  that  the  ratification  be  made 
only  subject  to  a  hypothec  in  bis  fkvor  result- 
ing from  a  guarantee  given  by  the  petitioner  to 
the  opposant,  against  a  balance  of  purchase 
money  due  on  the  property  which  he  had 
acquired  in  exchange — Held^  that  as  no  amount 
was  stipulated  in  such  guarantee,  that  no 
hypothec  resulted  therefh)m,  and  the  opposi- 
tion was  dismissed.  Casavant  v.  Lemieux,  2' 
L.  C.  J.  139,  S.  C.  1858. 

113.  In  a  hypothecary  action  against  a  tiers 
ditenteur,  based  on  a  clause  in  a  will  by  which 
the  testator  left  a  certain  imlnoveabfe  property 
to  her  tvio  sons,  subject  to  a  charge  of  support- 
ing the  plaintiff,  acquired  by  the  defendant  by 
deed  of  exchange,  and  the  sons  had  ceased  to 
contribute  to  the  support  of  the  plaintiff— J7e2(2, 
that,  as  the  statute  16  Vic.  cap.  206  relied  on, 
referred  only  to  donation  inter  vivos,  that  it  had 
no  application  to  the  present  case,  and  the 
action  was  dismissed.  Gr6goire  v.  Ijiferritre, 
3  L.  C.  J.  184,  S.  C.  1859.  ,  .       . 

114.  Where  the  plaintiff  brought  action  in 
declaration  of  his  general  hypothec  on  the  pro- 
perty of  the  defendant  for  an  annual  life  rent, 
acquired  prior  to  the  statute  4  Vic.  cap.  30,  and 
registered  before  any  inscription  had  been  taken 
by  the  tiers  d^tenteur—Held,  that  such  hypothec 
was  good  and  valid.    Mog€  v.  Dupri,  3  L.  <^.  J. 

115.  Upon  a  petition  for  <  infinnation  of  title, 
where  the  petitioner  object^  to  s^ne  of  the 

•  terns  in  thrregietrar's  certiflc8te-fl«W,  that  ». 
'Judgment  regiltered    against  the  «»jfe«;^^<»f  » 
Party  who,  at  the  time  of  the  rendering  and 
Sriog    such  judgment  was  in  open    and 
pelceable^poeseesiin  as  proprietor  »»«»«  »*»"«. 

Sid  not  crSTe  a  hyP°'»»««  "??"  "^t  iS^S^^a 
although  the  title  of  such  party  not  m  poeaes- 

rion  w£.  not  registered.    Ga^U  «*•,  6  t.  C.  J. 
169,  Q-  B.  1861  :  2034  A  ^121  C.  O.,  *    Ve .    31. 
Vic  »p.  20  &  ^.  32  Vic  cap.  13- 
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"MC.  Xbe  hnifaptpd  saravipg  oamiot  bjpotiie- 
cate  daring  the  continaaDce  of  the  commaaity, 
which  has  not  been  demanded  by  the  minor 
children,  their  part  in  an  immoveable  which  ha? 
^•n  mobilized  by  his  contract  of  marriage, 
inasmuch  as  that  part  becomes  the  property  of 
the  children  who  succeed.  Parent  el  at  & 
LaUmde,  15  L.  C.  J.  37,  Q.  B.  1871 ;  1333  C.  C. 

XXXV.  Rights  op  Cbeditoas. 

117.  A  hvpothecary  creditor  who  opposes  the 
sale  and  acTjudication  of  a  onstituted  rent  for 
the  price  of  an  immoveable)  and  who  is  collo- 
cated on  the  proceeds  of  the  sale,  cannot,  to  the 
prejudice  of  the  purchaser  of  the  rent,  file 
another  opposition  to  the  collocation.  Audet  v. 
Bamel  et  al,  2  Rev.  de  Lee.  256,  K.  B.  1841. 

118.  A  hypothecary  creditor  whose  claim  is 


a^iqi«jf)qi|alin,^nwMi»t  tPlba.i^algfi^^r mch 
jpropeitir  •^onoi,  when  aiM^  m  iMfruAa^ 
cThupollufi^fi  by  .a  creditor  otlier  than  Qiofle  he 
had  undertaken  to  pa]r,  but  wbose  claim  fs 
anterior  to  theirs,  require  that  each  •oicditor 
give  him  security  Uiat  the  prope^  when 
brought  to  sale  will  xeaUce  a  sum  suacieat  to 
satisfy  the  claims  he  has  undertaken  to  dis- 
charge, as  he  would  have  a  right  to  do  were  be 
bimMlf  a  hypothecary  craditor  for  an  amount 
equal  to  the  value  of  the  properly,  or  bad  actu- 
ally paid  claims  to  that  amoujit,  so  as  to  have 
himself  acquired  the  same.  Tetsier  y.  F<dmr- 
deau,  6  L.  C.  R.  163,  S.  C.  1856. 

XXXVII.  Salk  of  Paopsbtt  Subjict  to. 

123.  The  sale  of  an  immoveable,  after  the 
institution  of  a  personal  action  to  recover  adeU, 
for  the  payment  of  which  the  property  is  chargrl 
and  affected,  is  null  and  void 9iioa<2  the  creditor. 


anterior  to  tnose  mentioned  in  the  list  of  charges   plaintiff*  in  the  suit,  who  is  entitled  to  seize  and 
at  a  sheriflTs  sale  of  the  prop jrty  hypothecated   sell  the  property,  notwithstanding  such  sale. 


may,  by  an  opposition  qfin  d'annuilert  demand 
that  such  charges  subsequent  to  his  be  struck 
out.  Idmogea  v.  Marsan  &  Labtlle,  7  L.  0.  J. 
276,  S.  C.  1863 ;  648  &  657  C.  C.  P. 

119.  Where  the  plaintiff  who  had  a  hypothec 
upon  an  immoveable  which  he  had  sold  to  the 
defendant,  for  the  balance  of  the  price  of  sale, 
brought  action  for  $150  damages  aeainst  the 
defendant,  on  the  ground  that  he  hacT  removed 
some  of  the  buildings  from  the  property 
hypothecated  to  one  adjoining,  thereby  diminish- 
ing the  ^value  of  his  hypothec,  and  defraud- 
ing the  ^plaintiff  of  his  right^^Eeld,  on 
proof  that  the  defendant  had  acted  entirely  in 
good  fkith,  that  Uie  plaintiff  was  not  entitled  to 
damages,  but  was  entitled  to  immediate  paymetit 
of  the  hypothec,  in  so  far  as  the  security  tor  the 
«ame  had  been  diminished  by  the  removal  of 
the  buildings,  with  costs  of  protest,  &^,  Arm- 
Strang  v.  MarretU,  1  R.  L.  645,  C  C.  1868; 
1092,  2054  A  2055  C  C 

ZXXVI.  BlOHTS  OF  MOBTOAOOR. 

UO.  Action  was  brought  by  a  mortgi^e  to 
recover  the  amount  of  an  insurance  policy  on 
the.  property  mortgaged,  the  building  thereon 
having  been  destroyed  by  ^re—Held,  on  the 
plea  of  the  defendant,  that  such  an  insurance 
was  not  an  insurance  of  the  building  bu^onlyof 
the  creditor's  security,  and  that  if,  before  action 
brought,  the  buildings  were  rebuilt  and  the 
creditor's  security  thereby  restored,  there  was 
no  loss,  and  he  could  not  recover.  Mathewaon 
V,  The  Western  Assurance  Co.,  4  L.  C  J.  57  & 
10  L.  C.  B.  8,  S.  C.  1859. 

121.  An  assignee  to  an  insolvent  estate  hav- 
ing sold  certain  lots  of  land  belonging  to  it, 
which  were  mortgaged  to  B  for  about  $9000, 
and  to  S  fo  •  $756,  paid  $3000  to  B  and  after- 
wards  le(it  the  country,  taking  with  him  some 
$1300  of  the  proceeds  of  the  lots.  The  question 
which  arose  was,  who  should  suflfer  the  defi- 
ciency—HeW,  that  S,  the  fir«t  mortgage  credi- 
tor, was  entitled  to  be  paid  in  full  as  far  as  the 
nroceeds  would  go.  Hurieau  in  re  &  Stevoar, 
i  Boyer,  2  B.  C,  479,  S.  C.  1872. 

122.  The  purchaser  of  a  property,  who  has 
undertaken  to  discharge  certain  hypothecary 


Haus  k  irOdeik  VOdeU^^  L-  C.  J.  193, 
8.  C.  B.  1871  \  2014  &  2058  et  seq,  G.  C. 

XZXVIII.  SiouRiTT   AoAiXBT,  see  SALE, 

EVIOTIOV. 

124.  The  appellants  acquired  real  property, 
on  which  was  built  the  Baptist  Collei^,  llont- 
real,  from  one  G,  by  deed  ofsale  in  March,  1942. 
Part  of  the  price  remained  as  a  constituted  rent 
on  the  property,  and  £2500  at  iotereet  duriiig 
the  lifetime  of  F  and  his  wife,  the  appellanta,  to 
be  payable  after  his  death  to  certain  person" 
appointed  to  receive  the  same.  Afterwards,  in 
January,  1845,  the  appellants,  by  deed  not 
registered,  setting  up  that  they  had  parchased 
merely  and  solely  in  trust  for  tlie  Canada  Bap- 
tist Missionary  Society  until  it  nlKJuId  become 
incorporated,  as  it  was  by  8  Vic.  cap.  102,  as- 
signed the  property  to  the  Society  in  considera- 
tion  that  Iney  should  be  exonerated  and  dis- 
charged from  all  claims,  trouble  and  demand 
whatever  by  G,  under  the  said  deed  of  sale,  moA 
further  in  consideration  of  the  sum  of  ten  shil* 
lings,  but  there  was  no  special  covenant  of 
guarantee,  nor  any  precise  sum  of  ixKmey  stated 
as  remaining  due  to  G.  The  Society  afterwards 
specially  hypothecated  the  property  to  H  S 
and  to  F,  by  deed  bearing  date  tne  28th  of 
October,  1845,  and  18th  December,  1848,  dulv 
registered,  and  the  property  beinf^  sold  by  y^idi- 
cial  sale,  G  forbore  from  making  any  claim 
upon  the  proceeds  under  the  deed  of  sale,  and 
the  respondent,  as  assignee  of  U  and  S  and  F. 
claimed  to  be  collocated.  The  appellants  re- 
sisted this  claim  until  security  should  be  given 
to  refund,  if  the  balance  of  the  price  of  thepro- 
perty  were  hereafter  claimed  from  them— if«W, 
that  the  appellants  were  entitled  to  such  secu- 
rity notwithstanding  the  10th  and  28th  section 
of  the  registration  ordinance,  and  notwich- 
standing  that  the  deed  of  the  25th  of  July,  1845,, 
contained  no  special  hypothec  in  their  favor 
and  was  not  registered.  Fryet  aL  &  The  Cor- 
poration de  VEveque  de  Montreal,  4  L.  C.  R. 
297,  Q.  B.  1854. 

126.  The  defendant,  to  an  action  by  a  widow 
on  a  written  obligation  for  a  sum  of  money, 
pleaded  that  the  plaintiff  had   aoflpptsd  the 
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estate  of  her  late  buebandj  and  that  the  eacces- 
eioD  was  now  ioaolveoty  so  that  he,  the  defend- 
ant, had  a  right  to  retain  in  his  hands  the  sum 
claimed,  as  security  against  a  hypothec  on  a 
certMn  property  given  to  him  by  the  deceased 
— HMj  dismissing  the  demurrer  of  the  plain- 
tiff and  reversing  the  jndement  of  the  court 
below,  that  the  plea  was  well  founded,  and^  that 
the  parties  should  proceed  to  proof  before  jndff- 
ment  rendered.  RoussMe  t.  Primeau,  1  A.  L. 
703, 8.  G.  R.  1868. 

1 28.  A  vendor  who  recovers  at  law  the  price 
of  an  immoveable  on  which  there  is  a  mort- 
sage  will  be  obliged  to  give  security  to  the 
defendaot.  Degtdre  v.  BourgeoiSt  6  B.  L.  718, 
C.  C.  1875 ;  1608  C.  C. 

XXXIX*  Traksfbr  of. 

127.  Where  a  hypothec  has  been  transferred, 
and  the  transfer  has  not  been  served  on  the 
original  debtor,  no  action  will  lie.  Pacaud  v. 
/Vou««jAer,  3  R,  L.  464,  S.  C.  R.  1871  j  1571 
€.  C.  &  Q.  35  Vic  cap.  6,  sees.  3  &  4  &  Q.  38 
Vic.  cap.  26,  sec.  5. 

128.  The  transfer  of  a  hypothecary  claim,  if 
duly  registered  and  notified  to  the  third  holder, 
gives  to  the  transferee  the  full  benefit  of  the 
claim.  Paeaud  &  Beauchine  et  al,i  17  L.  G.  J. 
70,  Q.  B.  1873;  1671  C.  G.  &  Q.  36  Vic.  cap. 
6,  sees.  3  &  4  &  Q.  38  Vic.  cap.  26,  sec.5. 

129.  And  where  a  mortgagee  transferred  his 
mortgage  to  a  third  party,  with  the  consent  of 
the  mortgagor,  but  neelected  to  transfer  a  fire 
insurance  policy  whicn  he  held  on  the  mort< 
gaged  property,  and  the  property  was  destroyed 
by  fire — Hel(i  that  the  mortgagor  was  not  en- 
titled to  claim  the  discharge  of  the  mortgage 
from  the  party  to  whom  it  was  transferred,  be- 
cause the  mortgagee  had  neelected  to  transfer 
the  insurance  and  had  collected  the  money. 
Boberi  ei  iix.  k  Macdonald,  19  L.  G.  J.  90,  Q.  B. 
1874. 

130.  A  hypothec  on  a  property  does  not  pass 
into  the  band^  of  an  insurer  against  fire.  B^- 
longer  v.  McCarthy  &  The  Imperial  Insurance 
Company^  18  L.  G.  J.  138,  S.  G.  1874. 


XL.  Waivsb  of. 

131.  A  haiUear  defends  who  has  brought 
action  against  his  personal  debtor,  and  caused 
the  sale  of  an  immoveable  acquired  by  such 
debtor,  in  exchange  for  the  one  subject  to  the 
privilege  of  the  bailleur  defonds^  is  not  in  law 
to  be  considered  as  having  ratified  the  exchange, 
nor  as  having  consented  to  the  substitution  of 
one  immoveable  for  another,  nor  as  having 
waived    or  abandoned  bis  privilege  unon  the 

roperty  sold  by  him.    Bouchard  &  Blais,  4 

.  C.  R.  371,  Q.  B.  1864. 

XLI.  What  Govehs. 


E 


132.  In  a  contestation  between  two  persons 
concerning  the  sale  of  an  immoveable — Heldf 
reversing  the  judgment  of  the  court  below,  that 
the  hypothecation  of  a  lot  of  land,  descrit>ed  by 
its  limits  and  bounds,  is  the  hypothecation  of  a 
thing  certain,  although  the  contents  assigned 
thereby  be  less  than  the  actual  contents  of  the 
thing  itself,  and  in  such  case  the  hypothec 
covers  the  entire  limit.     Labadie  &  Truteau,  3 

L,  G.  R.  155,  Q.  B.  1853. 

133.  And  in  another  case,  where  an  opposition 
was  filed  by  children,  founded  on  a  stipulation 
in  the  contract  of  marriage  l)etween  their 
parents,  that  the  wife  should  have  £600  in  lieu 
of  dower,  to  be  enjoyed  by  her  during  her 
natural  life,  and  to  go  to  the  children  after  her 
death — Held,  confirming  the  judgment  of  the 
court  below,  that  general  mort^gee  created 
anterior  to  the  passing  of  the  Registry  Ordinance 
4  Vic.  cap.  30  attached  to  property  purchased 
by  the  debtor  subsequent  to  the  passmg  of  the 
said  Ordinance.  Brown  &  Oakman  et  al,  13 
L.  G.  R.  342,  Q.  B.  1862;  2027  G.  G. 

XLII.  What  is. 

134.  A  deed  of  acknowledgment  or  obligation 
executfHl  before  a  notary  en^evetdoes  not  create 
a  mortgage.  Blair  &  Ooudreau  etux,  P.R.579 
K.  B.  1810. 


Digest, Vol.  1,  PU  3, 


iiffi     ILLB6I!^M  ATA  CHILDREN.  ILLEGITDCATI  CBILBJKEN.    U6 


r 

I 


SUMMARY  OF  TITLES. 


Art.  Paob 

IDENTITY 696 

IGNORANCE 1    696 

ILLEGITIMATE  CHILDREN..  2-6    696 

ILL-TREATMENT 697 

IMBECILkS 697 

niMEUBLE  FICTIP 597 

IMMORAL  CONDUCT 697 

IMMOVEABLES 697 

IMPOTENCY 697 

IMPORTATION 697 

IMPRISONMENT 6-48    698 

IMPROBATION 49-79    603 

IMPROVEMENTS 80-86    607 

IMPRUDENCE 608 

IMPUTATION 608 

INCIDENTAL  DEMAND 608 

INCOMPATIBIUTY  OP  TEM- 

PER 609 

INDEMNITY 60 

INDIAN  LANDS 87-91    609 

INDIAN  RESERVE 610 

INDIANS 6lO 

INDORSEMENT 610 

INFANTS 92    610 

IN  FORMA  PAUPERIS.......  610 

INFORMATION 610 


Abt.  Page 

INFRINGEMENT 610 

INHABITANT 61(^ 

INHERITANCE 610 

INJUNCTION 93-101  611 

INJURY 612 

INLAND  REVENUE 612 

INNKEEPERS 612 

INQUEST 612 

INSCRIPTION 612 

INSECTS 102  612 

INSINUATION 612 

INSOLVENCY 103-^29  6\% 

INSPECTOR  OF  POLICE 648 

INSURANCE 330-433  648 

INTERDICTION 434-440  661 

INTEREST 441-478  66S 

INTERNATIONAL  LAW 479-490  67^ 

INTERROGATORUES 676 

INTERVENTION 491-6J2  676- 

INTESTACY 680 

INTOXICATION 680 

INVENTORY 680 

INVESTMENT 680 

L  O.U 680 

IRREGULARITIES 680 

ISSUE  JOINED 680 


IDENTITY. 
I.  Admission  of»  tee  EVIDENCE,  Admis- 

8I01IS. 


IGNORANCE. 
I.  Of  thb  Law. 

1 .  A  woman  is  presumed  to  know  the  law  as 
well  Bf*  a  man.  Brunei  et  vir  v.  Buckley,  3 
B.  L.  696,  S.  C.  R.  1872. 

ILLEGITIMATB  CHILDREN. 

I.  Bequests    to,  see  BEQUESTS  to  Bas-, 

TARDS. 

II.  Care  of,  2. 

III.  Estate  of,  3. 

IV.  Maiktknance  of,  4, 6. 


IL  Care  of. 

2.  In  an  action  en  patemiti-^ffeld,  that  the 
care  of  a  natural  or  illegitiroate  child  deTolve? 
upon  its  mother  until  it  is  six  years  of  age,  and 
that  after  that  the  father  has  the  option  o( 
taking  the  child  or  payine  for  its  support  to  the 
mother.  Dubois  v.  Hubert,  7  L.  C.  J.  290, 
S.  C.  1846  ;  240  C.  C. 

III.  Estate  of. 

.3.  Action  was  brought  against  the  curator  to 
the  vacant  entate  of  an  illegitiroate  perpon  who 
had  recently  died,  and  the  attorney  general  on 
behalf  of  the  Crowui  by  opposition  praje^i 
that  the  defendant  be  condemned  to  render  au 
account  of  his  administration  as  such  curator, 
and  that  all  the  property,  moveable  and  im- 
moveable, belonging  to  the  estate  be delivere^l  to 
the  crown  a  Hire  de  desherence  ou  de  hiUardin^ 


IMPORTATION. 

tsneniiig  pkitM*  oUmfd  to  th«  rxtcnt  ol 
4  agwDM  tilt  cMMe,  and  pra-cd  that  the 
b«  not  delivered  to  the  Crown  until  thej 
td  ID  onpoTlDnit^  of  wtabiiHhing  tfar~ 
•od  obtaining  aatit-fhction  for  them. '~ 


H   pnjn},    and    to   have  an 
Ml  b;  t£«  Herendant  ■•  curaioT  to  the 

r«  Attorney  Oateral  v.  Prut  a  anal. 
HU  elal,9h.  C.  B.  13,  S.  C.  1808. 

UinrmuKS  or. 

be  mother  ofao  ill^tiroate  child,  though 
pointed  tutrix,  bs«  an  action  agaiut  tar 
or  the  child  Tor  iui  maintenance.  Bilo- 
'.  TrambUa,  3  R.  L.  446,  S.  C.  K-  1871 ; 
C 

nd  in  inch  case  the  pli 
lenelf  a  tutor  ad  mc  or  be  heraelr 
led  tatrii.  ffiroiu  t.  Htbtrt,  6  H.  L. 
C  1874. 


ILL-TREATMENT. 


IMMEUBLE  FICTIP. 
HAT  ta,  ttt  RASA.  STOCE. 


IMMOiiAL  CONDUCT. 
Hit  IS,  let  CONTRACTS,  Jubtwioa- 


tTT  IN,  tet  TRANB- 
)PERTV,  Desosip- 


CT. 

JN80RTS,    MAR- 


noN. 

IMS  LAWS. 


IMPRISONMENT, 

IMPRISONMENT. 


!■   ACTIOK 

II.  NOTIUI 

III.  C<i 


PAB  Corps,  lI-3». 

IV.  Fi.R  CiiKTEaPT,  40. 

V.  Fob  Debt,i1-4S. 

VI.  NoTicKTu  Dkfendakt,  44. 

VII.  UnHKR  iBSi-LTENT    ^ Of,  45,  46. 

VIII.  Under  Warrant  op  Cohiii33ionbb,47l 

IX.  With  Hard  Labok,  4d. 

I.  AOTioH  FOB  Falpe. 

6.  Where  action  vras  bronght  again)' t  ajuMic»- 
of  the  peace  fur  false  impriaunnient — Beti.  that 

14  A  15  Vic.  cap  54,  such  action  musi  b» 
commenced  within  six  monthi;  alter  the  acb 
complained  of,  end  nulice  of  such  action  a«L 
required  I17  the  second  section  of  the  statute  ift 
not  a  comnieuuenient  of  the  action.  Lacoie  v^ 
Qrigoire,  9  L.  C.  fi.  265,  8.  C.  ie69,  C.  3.  L.  C- 
cap.  101,  sees.  1  &  7  j  23  0.  0.  P. 

7,  And  Hberc  aper«oa  waecommilttdfortriak 
I  a  charge  of  perjury,  based  onl;  on  depoeitionsi 

prepared  by  BCOUQSer,without  anj  evidence  beinfC: 
taken  or  an;  coofessioo  maue,  and  was  liberaisiF 
a  petition  for  hobeoi  cormu  for  want  of  &. 
proper  prosecution,  and  the  plaiotifTliniugbt  ac- 
tion for  damai^  agaiost  tne  magistrates  who- 
committed — SiM,tbat  the;  werere*poQaibIe,a» 
the  commilment  was  not  based  on  a  written  inform 
matiou  as  required  by  law.  Laeombe  v.  St~. 
JforMe(ai.,3R.L.449il5L.C.J.27S,a.C.R> 
.1B71  ;  C.  8.  C.  cap  102,  sees.  8  &  9  t  cap.. 
103,  sec.  24  A  C.  8.  L.  C.  cap  101. 

6.  There  is  no  action  for  hlse  imprisonment 

inder  a  coDviction  which  is  valid  on  its  face,  and 
whers  snch  conviction  ia  in  full  force  and  vigor- 
and  has  not  been  annulled  bj  tbe  courts.  Huard. 

'.  i)iww,3R.L.28,8.C.  18T1. 

9.  Action  was  brought  Bgainstacomplunaat 
and  a  bailiff  for  false  arrest,  and  against  the  ma- 

whooommitted,  forhtlseimprisonmeiil. 
former  were  held  justi lied,  but — held, 
ihal  the  maiiistrBtes  having  issued  an  illegil 
warrant,  were  liable  in  damages  to  Ibr  pla  ntiif. 
BUitmntfte  el  al.  &  fiom<it*,  16  L.  C.R.  3IT 
A2L.  C.L.J.  16,  Q.1I.  1866. 

II.  Notice  op. 

10.  tn  an  action  of  damages  for  fftl^ie  impri- 
Mnment — Held,  on  the  plea  of  the  defendant, 
that  where  there  was  proof  that  he  liad  act^'d  in 
good  faith,  and  believing  himself  to  be  aulhor- 
ized  b;  statute,  that  he  was  entitled  to  a  inoiith'a 
notice,  and  the  pita  of  want  of  such  notice  was  a 

Seneral  issue,  and  could  not  be  reached  by  (he 
emurrer.  XeNamee  v.  Uinta,  'i  L.  C.  J.  109, 
S.  C.  1869. 

ni.  CoNTSAiirn  PAR  CoarB. 

U.  A  rule  for  eontrainUpar  corpi  against  a 
larried  woman  upon  a  judgment  fur  principal, 
interest  and  costs,  caiinut  be  obtained.     Scott  et 

'  V.  Prince,  H.  S.  46T,  K.  B.  1831 ;  2376  C.  C. 

12.  The  court  has  not  the  power  to  order  the 
...ipriKinmentofaperson  until  he  baa  done  a  spe- 
citlc  deed,  such  as  to  make  a  return  of  effects 
seized,  if  there  be  no  epecitlc  law  aulhoriiting  it. 
Early  V.  Jfowi.  2  Rev.  de  Lig.  151,  Q.  B.  la46. 


«99 


IMPBISONIIBNT. 


IMPUSONMBNT. 


6O0 


13.  Where  *  guarduui  of  efiecto  seized  under 

«ii  execntioD    had   been  dispoeseesed  of  them 

^nder  another  execution — £Md^  that  he  was  not 

liable  to  canirainie  par  covpt  on  his  failure  to 

:toroduce.   BlackisUm    v.  PatUm  &  PaUon,  5 
X.  a  J.^,  S.  0. 1851 ;  677  C.  C.  P. 

14.  A  rale  nisi  contraiwU  par  carps  will 
iQOt  issue  de  piano  against  a  ma^istraie  for  ne- 
glect to  «iak^  his  return  to  a  wnt  of  certiorari, 
■without  notice.  Daioies  exp.,  3  L.  C.  B.  60,  S.  G. 
1853. 

15.  On  motion  of  the  plaintiff— J7eM,  that  a 
rule  for  eanirainUpar  corps  would  issue  against 
4k  defeodai>t  refbsmg  to  open  his  doors  to  a  bai- 
lifi^  charged  with  the  execution  of  a  writ  to  seize 
ithe  eAects  therein,  and  that  where  the  defendant 
4ias  made  use  of  neither  force  nor  violence. 
£)esharnois  v.  Ckmioi,  4  L.  C  R.  43,  C.  G- 1853 ; 

2273  C.  G. 

1€.  On  appeal  from  a  judgment  of  the  Supe- 
Jrior  Gourt,  aismissing  an  appeal  fh>m  the  Gircuit 
'Ooiirt  by  a  person  condemned  to  imprisonment 
by  conlrMnte  par  corps  for  refusing  to  open  his 
floors  to  a  bailiff— ^^,  that  by  the  onli nance 
"of  1785,  the  defendant  was  liable  to  con/ratn/e 
jpar  €orps,  and  that,  by  a  writ  in  the  nature  ot 
^  capias  ad  satisfaciendum,  and  that  there  wa« 

error  in  the  judfgment  of  the  Superior  Gouri 
^dismissing  the  appeal.  Mercure&  Laframboise 
'^t  a«.,  5  L.  G.  R.  168,  Q.  B.  1855  j  22*73  G.  G. 

17.  And  in  another  case  on  a  rule  for  con- 
'^rainU  par  corps  for  rebellion  de  justice — Held, 
thut  no  mitigating  circumstances,  where  the 
TebelHon  was  provM,  could  prevent  the  issuing 

x>f  the  writ,  which  was  accordingly  made  abso- 
lute. Campbell  et  al.  v.  BeatHe,  3  L.  G.  J.  118, 
:S.  C.  1858;  2273  G.  G.  &  669  &  782  G.  G.  P. 

18.  Where  a  rule  for  contraintepar  corps  had 
issued  against  a  sheriff  as  guardian  of  effects 
'peised,  -OB  application  to  the  Gourt  of  Appeals, 
«nd    the    rule  allowed  no'  alternative  but  the 

"^«yment  of  the  debt  claimed  by  plaintiff^  but 
''the  court  subsequently,  on  the  application  of  the 
-sheriff,  ordered  that  proof  be  made  of  the  value 
of  the  effects  seized,  and  that  the  rule  be  made 
absolute  with  power  to  the  sheriff  to  liberate 
himself  on  payment  of  such  ascertained  value 
—Meld,  hy  the  Superior  Gourt,  that,  notwith 
standing  such  judgment  of  the  Gourt  of  Appeals, 
'  the  rule  would  M  dismissed  altogether  on  the 
ground  t^at  it  did  not  itself  give  the  alternative 
»of  paying  the  value  of  the  effects  seized.  Lev 
trson  et  al.  v.  Ounningham  &  Boston,  3  L.  G.  J. 
S7  &  7  L.  G,  R.  275,  S.  G.  1868;  597  G.  G,  P. 

19.  And  held,  also,  in  the  same  case,  that  the 
sheriff  is  liable  to  contrainte  par  corps  for 
4ailure  to  produce  the  things  seized,  altnougli 
he  be  over  seventy  years  of  age.  lb-,  2  L.  G.  J. 
:297,    Q.    B.  1858 ;  2276   G.  C.  &  793,  sec.  6, 

^.  a  P, 

20.  The  plaintiff  having  obtained  judgment 
against  the  defendant  for  the  sum  of  £.35,  in  an 
^action  of  damages  for  libel,  moved  the  court  for  a 
rule  for  contraintepar  corps  against  the  body  of 
tthe  defendant,  on  the  ground  that  he  had  notsatis- 
^ed  the  judgment,  nor  any  part  thereof,  and 
%hat  four  months  had  expired  since  the  render- 
ing of  the  judgment  against  him— JBTeW,  that 
the  court  had  discretionary  power  to  grant  or 
wfnse  the  rule,  and  that  where  the  formalities 
prescribed  by  the  judgnaent  granting  the  rule 
Mdnot  been  complied  with,  the  defendant  would 


be  discharged  from  custody  on  motion,  (hsag  ▼• 
Donaghue,  9  L.  0.  R.  274,  S.  C  1859 ;  2273, 
sec.  4,  C.  C. 

21.  And  on  appeal  from  a  rale  for  imprieoB' 
ment  against  a  sheriff  as  gaardian  of  things 
wtit/^-^Held,  that  where  the  plainUff  reeided 
beyond  the  limits  of  the  provmoe,  the  oouri 
would  order  the  guardian  to  be  released  from  the 
contrainte,  on  depositing  the  et<tablished  vmlaeof 
the  goods  in  the  hands  of  the  prothonoCarv. 
Leverson  et  al.  k  Boston^  3  L.  C.  J.  223,  Q.  B. 
1859. 

22.  And  on  a  rule  for  contrainte  par  corps 
against  the  adjudicataire  of  a  property  sold  at 
judicial  sale,  and  which  had  been  sold  at  the 
folle  enchtre  of  the  adjudicataire— Held,  thtt 
a  rule  for  contrainte  par  corps  would  not  lie 
against  the  adjudicaUnre  for  costs,  but  only  for 
difference  of  price.  The  Trust  and  Loan  Com- 
pany of  Upper  Canada  r.  Doyle  et  al.  A  Stan- 
ley,  3  L.  (f  J.  302,  S.  G.  1859 ;  695  G,  C.  P. 

23.  And  where  the  secretary-treasurer  of  a 
municipality,  in  an  action  to  account  was  con- 
demnea  to  pay  the  amount  found  to  be  due  the 
municipality,  with  interest  at  the  rate  of  twelve 
per  cent,  or  be  imprisoned  under  a  rule  for  oon- 
trainte  par  corps — Held,  that  the  rule  for  such 
imprisonment  might  be  served  on  the  clerk  of 
the  court,  where  the  defendant  had  left  theprov- 
ince.  The  Corporation  oj  the  County  ofCham- 
bly  V.  Loupret,  4  L.  C.  J.  125,  S.  G.  1859 ;  167 

M.G. 

24.  On  appeal  from  judgment  granting  a 
rule  against  a  defendant,  who  had  become  volun- 
tary guardian  of  the  things  seized — Held,  con- 
firming the  first  judgment,  that  a  defendant  who 
becomes  volnntary  guardian  of  effects  seized 
under  a  writ  of  execution  is  liable  to  contrainte 
par  corps.  Brooks  v.  Whitney,  4  L.  G.  J.  279 
k  10  L.t.  B.  244,  Q.  B.  1860;  2272  C.  C.  k  597 
G.  G.  P. 

25.  And  held,  also,  that  notice  of  such  rule  to 
the  defendant  is  not  required  by  the  Rules  of 
Practice.*  lb. 

26.  A  rule  for  contrainte  par  corps  was  issued 
against  a  married  woman,  separate  as  to  property 
from  her  husband,  as  the  adjudicatasre  o(  sji 
immoveable  sold  at  her  folle  enchtre — Held,  to 
be  null,  no  notice  having  been  given  to  the  bus- 
band.  McDonald  v.  McLean  k  Wilson  k  DoyU, 
11  L.  G.  R.  6,  S.  G.  1860;  2276  G.  G. 

27.  A  rule  tor  contrainte  par  corps  will  not  lie 
against  the  curator  to  a  vacant  estate  under  the 
Ordonnance  of  1667,  on  an  interlocutory  judg- 
ment. Wood  v.  McLennan,  6  L.  C.  J.  253,  S.  C. 
1861  ;  2272  G.  G.  &  783  G.  G.  P. 

28.  On  a  rule  for  contrainte  par  coTp^ against 
a  witness  for  contempt — Held,  that  the  party 
proceeded  against  should  have  had  notice  from 
the  beginning.  Roy  v.  Beaudry  &  LafrenOrtf  6 
L.  G.  f .  85,  S.  G.  1861 ;  781  G.  G.  P. 

29.  Where  the  plaintiff  obtained  a  rule  against 
the  defendant  for  contrainte  par  corps,  oo  tlie 
ground  of  deterioration  of  an  immoveable  uoder 
seizure — Held,  that  not  only  the  petition  or  mo- 
tion for  the  rule,  but  the  rule  itself,  mustcontain 
the  words  required  by  the  Statute,  the  omission 

*By  the  Code  of  Procedure  it  is  now  provided  that 
coercive  imprisonment  cannot  be  carried  I  ntoexeeirtkni 
without  a  special  rule  granted  by  the  ooniiq/lerjNnenal 
notice  given  to  the  party  liable  to  if,  lUileusiMlLpsrtj 
abaoondi  in  order  to  avoid  it  781 C  C.  P.— Xl>. 


IMPRISONMENT. 

ofwbicb,  ID  thia  inaunoe,  wm  fkUl. 
^i  tt  ti}.  & MeOmnit  et  al.,  5  L.  C.  J- 
1861  i  787  4  800C.C.P. 
■ule  wbich  ordera  ■  gukntian  to  a 
imiDOvcablei  to  produce  lo  the  MJiing 
lining  piece  of  furniture  or  which  he 
D,  and  m  default  of  his  doing  to,  thai 
roiiife  pur  n^rpfaad  imprisoned  in  the 
;aal  of  the  district  until  he  has  pro- 
miwine  artictea,  is  defective  in  form 
vinfE  the  guardian  the  alternative  of 
!  value  of  the  ftrticlea.  Lord  v.  JTotr 
\a<r,  T  L.  C.  J.  86,  S.  C.  1S63 ;  697 


r  C.  S.  C. 
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tainie  par 
apiaa ;  and 

ilaration  of 
'lUmetial 

1  8ur*tie*, 
WW  corpt. 
S.  C.  1871 ; 


irpi  win  he 
dela;  fixed 

he  amount 
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39.  The  coart  will  grant  «  rale  for  confrainte 
par  eorpt  against  a  goftrdian  without  previous, 
-olice.    Rodier  v.  MeAvos,  20  L.  C.  J.  305^ 

.  C.  1876. 

IV.  Fob  Coinairr. 

40.  A  rule  for  contempt  will  Dot  lie  against  ft. 
defendant  for  default  lo  pay  cOBta  of  an  inci- 
dental proceeding,  but  the  plaintiff  is  enlilled  to- 
demand  an  execution  for  such  costs  during  the- 
pendency  of  the  case.  Ferguion  v.  Oitmow,  6> 
LC.  R.  421,3.  C.  1866. 

V.  Fob  Debt. 

41 .  By  12  Vie.  cap.  42,  imprimnmeDt  for  debt 
.T  meatis  of  a  eapaU  ad  tati^aciendum  waa^ 
Bboliabed,  The  Upper  Caruuia  Bank  v.  Kirk,, 
6  L.  C.  R.  462,  S.  C.  I8661  2271  el  teg.  C.  C. 

42.  Motion  was  made,  under  title34  of  the  Or-, 
donnanee  of  1667,  that  the  dcftndant  be  impri- 
soned under  a  ruleforeon(rat»l<  par  corpi  until 
he  should  have  paid  the  amount  of  the  judgment,, 
debt  and  co»te — Eeld,  that  the  right  of  imprison-. 
meni  under  auch  Ordomuatce  was  abaliahed  by- 
the  Statute  12  Vic.  cap.  42.  WhUnty  v.  J>an- 
itreau,  4  L.  0.  J.  211,  A.  C.  1860  ;  22T1  C.  C. 

43.  But  wherelhedefendant bad  been  arresledt 
tCApModretpondendum,  and  had  given  bail,. 
i  judgment  had  been  rendered  against  him, 

declaring  the  capias  good — Held,  that  as  tlie- 
deiendknt  hod  not  filed  in  the  prothoootary's ; 
office  a  statement  under  oath  of  all  hia  credits,, 
prupertj  and  rfi^ls,  according  to  the  Statute - 
above  mentioned,  that  he  might  be  imprisoned! 
for  a  space  of  time,  at  the  discretion  of  ilie- 
courU  not  exceeding  one  year.  Mae/arlant  v . . 
BeUveau,  4  L.  C.  J.  357,  S.  0.  I860. 

VI.  Notice  to  DsrnroAMT. 

an  interloculOFT - 

J previously  on  a. 

motion,  asking  ibat  the  defendant  be  impnwneilp. 
1  copv  of  which  was  not  served  upon  defen-l- 
t — Held,  that  no  man  could  be  imprisoned 
hoiit  previous  notice  to  himaelf  personallv. 
njamin  tt  al.  v.  mUoa,  1  L.  C.  J.  4,  S.  C. 
16  i  701  C.  C.  P,  ft  arts.  25  i  28  tupra. 


fexeci 
}  sheriff  to 
le  common 
d  to  there 
iro  of  lh( 

amount  of 

pulficiently 

irocetdinjf 
Iting  forth 
Klfrom  Ihe 


par  corpt 
the  pr'iper 
in*  V.  Bell,  I 


VII    Ukdeb  I; 


Act. 


46.  In  ordering  imprisonment  under  the  In-- 
aolvent  Act  of  1869,  sec.  92,  the  court  if  bound 
to  limit  the  payment  in  order  lonblsin  relea'f  lo 
[he  debt  or  f09t«.  Winder  v.  Biui,  IB  L.  C.  J.. 
184,8.1.1873. 

46.  But  in  a  aub  sequent  case  in  appe*l— fl<'/„ 
that  in  such  proceeding,  if  the  court  is  satisfii-d 
that  the  fraud  charged  ha«  been  proved,  the  ine^d-- 
lent  will  be  orilered  to  be  impriAoned  in  default 
of  payment  of  coBts  as  well  a«  debt.*  RodgerHtt: 


ah  &  Saueer  el  al,  18  L.  C.  J.  57,  Q.  1 


.  187;t. 


in  who,fo^tllBl»*Ko^fO^«»Jfl^^l,p»^tnB^•. 
l^r.of  Khlch  hp  lorn*  pan.  01  u  Uiainnii. 
■|enl,i>rcnip1o7«  ot  mi;  p*r«n.  flnu,  if>~ 
— cluae*  good*  on  of*rtli  "[- 

a«floUAble  paper,  without 


eoniMerallon.o' lifdnaMuiTpsr- 

knowins  or  (li>vlii|  pnbablt  uoh  (or)  iMlleTliit  him. 
mU  or  «ub  panon,  Orm,  eo-pwlntnblp  or  oompuij,  fi  r 
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Vlir.  Ukmr  V^  areavt  of  Commi^piokbr. 

47.  Where  a  defendant  waB  committed  by  a 
«oiimif'Bioiier  for  takinfr  ailidavit8  to  be  \i»ei  in 
t\\v  Superior  Court,  under  a  warrant  which  em- 
powered the  gaoler  to  detain  him  for  "fony- 
^igiii  houpR  and  no  longer,  unless  belbre  the  ex- 
piration of  that  time  a  writ  of  capias  be  served 

•on  him,"  and  no  writofcapias  wan  served  within 
forty-eight  houni,  and  ihedefendant  was  detained 
for  two  days,  when  a  writ  of  capias  was  served — 
MehU  thai  the  detention  of  the  defendant  after 
^e  expiration  of  the  forty-eight  hours  was  illegal, 
•and  tnat  the  arrest  made  under  the  writ  of 
"Capins,  while  the  defendant  was  so  illegally  de- 
tamed,  was  void,  anu  the  defendant  was  discharg- 
•  ^  fi  om  custody  upon  his  petition  to  that  eifecu 
JiingsUm  v.  McKenty,  12  L.  C.  J.  25  &  4 
C.  L.  J.  42, 8.  C.  1867 ;  813  C.  C.  P. 

IX.  With  Hard  Labor. 

48.  By  a  statute  of  the  Province  of  Quebec  a 
penalty  of  two  months'  imprisonment,  with  or 
'"without  hard  labor,  was  imposed,  and,  by  a  sub- 
:8equent  amendment,  the  time  was  extended  to  six 
vnonths,  without  mentioning  hard  labor — HM, 
that  this  alteration  was  equivalent  to  a  new 
statute,  and  a  conviction  under  the  latter,  im- 
posing six  months'  imprisonment  with  hanl 
labor,  was  bad.     WiUianu  «ro.,  19  L.  C.  J.  120, 

-fi.  C.  1876. 


IMPROBATION. 

I.  Amendmbkt  of  Declaration  ik,  49. 

II.  6t  Summary  Petition,  60. 

III.  Delays  in,  61,  62. 

IV.  Effect  of,  63. 

y.  Evidence  in,  64-67. 
YI.  Exhibits  in,  68. 
VII.  GRorKDS  OF,  69-63. 

Tin.  JUDOMENTB  IN,  64,  66. 

IX.  Motion  to  Reject,  66. 
Ji.  Of 

Judamenis,  67. 

Wrtta  of  Execution,  68. 

XI.  Waiver  of  Right  to,  69, 

XII.  When  Lies,  70-79. 

I.  Amendment  of  Declaration  in. 

49.  In  an  action  in  im probation — Held^  re- 
-versing  the  ju'^ginent  of  the  court  beKiw,  that, 

-«ven  after  the  closing  of  the  enqudte,  the  plain- 
tiff en  faux  is  entitled  to  amend  his  moyens  de 

^JauXy  by  adding  thereto  new  fact«  brought  out  by 
the  evidence  adduce<l.  Perrault  &  Simard.  5 
L.  C.  R.  24,  Q.  B.  1856. 

which  he  is  acting,  to  be  nnablp  to  me«»t  it  or  his  engnge- 

intunu,  and  concealing  the  fact  from  the  p(>r8on  ibereov 

.becoming  his  creditor  with  the  intent  to  defraud  such 

•  per»on  ;  or  who  by  any  false  pretence  obtaii  s  a  term  of 

•  cre<lit  for  the  payment  of  any  advance  or  l<»Rn  of  money 
-  or  vt  the  price  or  any  part  of  the  price  of  any  goods  Ac 

'  with  intent  to  defraud  the  perto:)  the'-eby  becoming  his 

•  creilitor  or  the  creditor  of  such  arm.&c,  and  who  eiiall 
not  afterwards  pay,  oi  cause  to  be  paid,  the  debt  or  debts 

^o  incurred  ebhll  be  held  to  be  guilty  of  fraud,  and  shall 
^>e  11  Able  to  imprisonment  for  snch  time  an  the  c<iurt  may 
•^rdvr,  unl^  the  debt  and  costs  be  sooner  patd  In' 
-«Aot  1876,  sec.  1S8.— Kd. 
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50.  Where  a  document  produced  in  a  caf>e  be- 
fore experts  was  alleged  to  be  false — Held^  that 
it  might  be  attacked  en  faux  by  summary  peti- 
tion to  the  court.  Brunei  v.  Brunei,  17  L.  C.  J. 
61,  8.  C.  1873  ;  161  C.  C.  P. 

III.  Delays  in. 

61.  Where  the  defendant  moved  to  be  allowed 
to  inscribe  en  faux  against  a  return  of  a  bailiff, 
which  certified  that  he  served  a  true  and  certi- 
fied copy  of  a  judenient  on  the  defendant,  which 
was  rendered  on  tlie  thirtieth  uf  April,  1861,  and 
which  required  the  defendant,  within  one  month 
after  the  service  upon  him,  &c.,  but  In  which 
copy  the  word  "  month  "  read  "  ninth  " — Held, 
that  the  inscripton  might  be  allowed,  even  after 
the  four  days  laid  down  in  the  Rules  of  Practice, 
on  cause  shown  by  affidavit.  Seunumr  v.  Hor- 
ner et  al,  12  L.  C.  R.  90,  S.  C.  1862. 

62.  But  a  party  will' not  be  allowed  to  in- 
scribe en  faux  against  a  bailiff's  return  after  the 
expiration  of  the  four  days  from  the  filin|r  of  the 
return,  except  on  cause  phown  by  affidavit. 
Perru  v.  Milne  k  The  Ontario  Bank,  6  L.  C.  J. 
243,8.0.1862;  169  C.  C.  P. 

IV.  Effbot  of. 

63.  Where  the  defendant  in  the  principal 
action  had  proceeded  en  faux  against  an  exhibit 
of  the  plaintiff— ffetd,  on  demand  of  answer  by 
the  defendant,  that  the  plaintiff  was  not  bound 
to  prooeedswith  the  principal  action  until  the 
inscription  en  faux  was  disposed  of.  MarUneau 
V.  Harrigan,  3  L.  C.  J.  268,  8.  C.  1869;  164 
C.  C.  P. 

y.  Evidence  in. 

64.  On  an  inscription  in  improbation  of  a  will— 
Heldf  that  the  witnesses  to  the  will  oould  be  ex- 
amined as  witnesses  on  the  mncription,  hut  their 
unHupp(>rted  evidence  would  be  insufficient  to 
maintain  the  inscription.  Lavallie  et  al  v.  De 
Montigny,  4  L.  0.  J.  47,  S.  0.  1859. 

66.  And  where  inscription  was  taken  agaioai 
a  notarial  deetl  and  a  eopv  thereof  which  was 
produced  in  a  case — HUm,  that  the  party. pro- 
ducing such  copy  was  bound  to  produce  the 
original  deed,  or  adduce  reasonable  evidence  of 
its  loss  and  destruction.  Coniant  v.  Lamontagne 
et  ah  17  L.  C.J.  319,  S.  0.  1873;  167  CO.  P. 

66.  The  defendant  in  a  case  set  up  a  copy  of 
an  authentic  lease,  the  original  of  which  was  lost, 
and  the  plaintiff  inscribed  against  it  in  impro- 
bation—/T^W,  that  as  the  Fignaiure  certifying 
the  copy  was  the  true  signature  of  the  notary, 
srnce  deceased,  and  as  the  plaintiff  himself  had 
fuimitted  having  executed  snch  a  deed,  that  his 
inscription  must  tie  dismissed.  LamonUumt  & 
Coniant,  6  R.  L.  607,  Q.  B.  1874. 

67.  The  te^tiniotiy  of  the  notaries  belbre 
whom  a  dee<l  has  Ceen  executed,  to  the  effect 
that  essential  formalities,  which  on  thelbee  of 
the  deed  appear  to  have  befn  observed,  weve  not 
real  I  v  observed,  if  alone  and  uncorrobtftcd,  is 
insuffirient  to  establish  that  the  deeii  «ia/Mx. 
Laroehelle  &  Prmtlx,  1  Q.  L.  B.  142,  Q.  BL  1875 
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original  miAntr  Of  k  noUrial  aeU 
1  »  /mat  it  to  be  filed  in  mon  casea 
iodant  en  faux.  Pmruet  t.  Demert,  3 
^g.  199,  S:  B.  1810. 

lomns  OF,  ate  Whu   Lieb. 

ii<  moym*  it  faux  b«  such  M  will 
sred,  edtct  the  a«fe  impugned,  th^ 
Ft  Mide.  BoAy  *.  Bernard,  3  Rev.  de 
S.  B.  18la 

the  case  of  s  niU,  a  Buggestion  thit 
lOUry  wu  preeent  at  the  eieculion  of 
meet  is  ^mogent  de  faux  pertinent. 

iVouIx.  3  BeT.  de  Leg.  199  &  2  Elev. 
,  K.  B.  1829. 

I  where  ID  a  copy  of  judgment  aerred 
delendant,  the  word  month  wM  made 
tintk—Held,   on    motion,  that  leave 
rnuted  loioscribe  m/aux  againat  t' 
be  baiJiffBer* ing  the  copv.     S/ymo 
el  al.,  12L.  C.  R.  90.  8.  C.  1862. 
ere   Mtachmeut  after  judgment  h 
mpy  of  (he  jadgment  having  Bret  been 
on  the  defendanl,  aad  the  tatrer  ob- 

ihe    iervice  and  inscribed  en  faux 

on  the  ground  that  it  had  been  ceKi- 
i  aUornevB  of  the  plaintiff— ffeW,  that 
at  coDBiiiuie  a  ground  of  falsity  or  im- 

and  the  inecript'OD  wan  diaraixsed. 
HUne  A  TKe  Ontario  Bank  &.  Milnt,  G 
«,  8,  C.  1863;  169C,  C.  P. 
ire  it  wan  alleged  iu  a  deed  of  ule  that 
WMB  made  in  oonsideration  of,i)BOO,  of 
•W,  was  paid  by  the  purchaser  at  the 
tMing  the  de«d,  and  it  waa  proved  that 
int   waa  ao  jmiA—Hdd,   to  b«   good 

iDMsription  in  Improhation.  MeAvog 
I  Q.  L.ft.  9T,8.C,  B.  1871. 


agaiDst  a  copy  of  such  judgment.  Bealyelal. 
k  Tha  Xayor,  &e.,  of  Montreal,  IT  L.  C.  R-  409. 
S.  C.  18S7. 

"     WHU  ofBxeaition—k  writ  oTvenditioni 

M  waa  made  returnable  the  Z8th  of  April, 

und  the  journal  in  which  the  notice  of  eale 

waa  being  publiahed  ceased  to  issue,  and  the  date 

"  relurn  Laving  to  be  changed  in  consequence 

Held,  that  neither  in  law  nor  in  fact  did  th«M 

afford  ground  for  an  inecription 

probation,   although   irrepilariliea   were 

iUe<l  which  were  repreheneible.  DTtchetnay 

elal.  V.  riennt&  Vieanea  Du<;A«n(iy,16 L. C. J< 

1.18,8.  C.B.  1871. 

S.   WaIVKB  or  fiWHT   TO. 

69.  Where  a  defendant  filed  a  petition  la 
improhation,  but  omitted  to movetoaetaaide  an 
inscriptioD  on  the  meriu — Held,  that  he  hajil 
virtually  waived  all  pretensiona  to  proceed  on 


XL  Whh  Lies,  tee  OBooirDa  or. 

70.  An  inscription  in  improbation  cannot  be 
maintained  against  a  notarial  copy,  on  accouqtof 
a  alight  alteraUon  or  erasure,  aa  in  the  presetu 
caae,  where  the  word  "  parties  "  had  been  alterea 
so  as  to  make  ii  "party."  Balpm  &  Syan^i 
L.C.R.  *30,  Q.B,  18M. 

71.  In  an  action  in  nullity  of  a  will— fi^lJ, 
..versing  the  judgment  of  the  court  below,  that 
tlie  party  plaintiff  might  also  inwirlbe  m^ow-' 


:ted  agai 
lyofadet 


I  defaux  will  not  be  per- 

■^Bttlobe* 

Ml  certified 


the  same,  alihough  such  document  b- 

exhibit.    Jfofaon  v.  fiurrou^h*,  2  L.C.J.  13, 
S.  C.  1857;  159C.  C.  P. 

73.  Where  the  entry  of  a  judgment  after  it 
had  been  rendered  had  been  falsiSed  bamaterial 
manner,  aid  the  plaintiff  inacribed  against  it  m 
fattx—HeUL  that  he  bad  no  reoonree  bv  meau 
of  improbation,  but  only  by  petition,  to  have  the 
iudement  entered  as  it  had beenrendered.  Bom 
&PaligrMe,5  L.C.  J.  Ul,  Q.  B,  1868;  159* 
474C.C.P.  _  . 

74.  And  where  the  plaintiOs  in  support  of  an 
allegation  of  minoriiy  filed  aa  exhibit  what  pur- 
ported to  be  an  extract  from  the  baptiamal 
register  of  the  American  Presbyterian  Church, 
and  the  defendant  inscribed  against  iltn/aux — 
fleW,Bfl*r  proof,  thai  improbation  would  not  lie, 
as  the  extract  was  not  a  piSce/autae,  aavine  the 

of  the  defendant  against  it  ax  hemg 


omething  different  to  what  it  purported  to  be. 
S'A,«  et  %ir  v.  Sykts.t  L.  C.  J.  124,  3.  C.  1869, 


1  SkiiK  e 
,    139C.  C.P.  .    . 

I  .      75.  The  plaintiff    brought  an  insontition   en 

V  faux  ^ainBt  a  certificate  of  deposit— fleW,  that 

e  of  the  certifloal 

e  without  interest  U. 

'■  it  waa  aocordinal' _ 

It  Mayor.  &e.,  ^ Moj^trtat,  10  L.C 

\t  18«lii  169  C.  C.P. 


ack  the  autbeQtioity 
■,  that  the  plaintiff  en /aui  wa» 
Lo  prosecute  hia  inscription,  ap>l 


eon 
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76.  Bat  kM,  in  vppe^l,  that  Ibe  moyens  de 
/mix  were  sufficient,  and  the  jodgmeDt  of  the 
ouperior  Court  was  reversed.  i%e  Mayor,  Ac., 
of  Montreal  k  Beaudry,  17  L.  C.  it.  428,  Q.  B. 
1867. 

77.  An  inscription  en  faux  may  be  made  at 
any  stage  of  a  case  under  article  164  of  the  Code 
of  Procedure,  which  has  abrogated  all  rules  to 
the  contrary.  lAtnch  v.  Duncan^  12  L.  C.  J.  220, 
S.  C,  &  15  L.  a  J.  36,  Q.  B.  1868. 

78.  An  inscription  in  im probation  is  not  re- 
quired to  adroit  proof  that  money,  the  receipt  of 
which  is  set  forth  in  a  deed,  was  really  never 
paid.  Doyon  v.  Voyon,  3  R.  L.  445,  S.  C.  K. 
1871  ;  159  C.  C.  P. 

79.  A  party  cannot  proceed  by  improbation 
against  any  ciocument  produced  m  a  case  after 
the  closing  of  the  enquetCi  where  the  facts  on 
which  the  demand  in  improbation  is  founded 
have  been  known  to  him  since  before  he 
pleaded  to  the  meritf>.  DeHlets  v.  Trahan,  5 
B.  L.  52,  8.  C.  1873 ;  164  C.  C.  P. 


IMPBOVEMENTS. 

I.  Lien  foRi  80. 

II.  Right  to. 
Of  Donee,  Sh 

Of  Squatters,  82,  83. 
Of  Third  Bolder,  84,  85. 
Of  Usufructuary i  b6. 

I.  LiSN  foe. 

60.  Where  action  was  broucht  to  recover 
possession  of  a  lot  of  land,  and  tne  defendant  by 
peremptory  exception  pleaded^  asking  tliat  the 
plaintiff  be  condemned  to  pay  him  the  value  of 
the  improvement  he  had  uiade  on  the  property 
'^Hela,  that  a  possessor  in  bad  faith  has  no 
right  of  retention  for  improvements.  Lctneet  al. 
▼.  Deloge,  1  L.  C.  J.  b,  8.  C.  1856 ;  417,  462, 
1640  k  2072  C.  C. 

II.  Right  to. 

81.  €f  Donee.^ Where  action  was  brousbt 
against  the  donee  of  an  immoveable  for  tne 
resiiiation  of  the  deed  on  account  of  non-l'ullfil- 
ment  of  the  conditions  imposed  thereby — Held^ 
that  he  was  entitled  to  claim  the  value  of  im- 

Sifovements  made  by  him,  and  in  default  of  his 
oing  so  the  presumption  is  that  there  are  no  such 
improvements,  or  that  he  has  abandoned  his 
rigjnt  to  claim  the  value  of  them.  Peace  et  vir. 
V.  Gibbon  et  al,  6  R.  L.  649,  8.  C.  1875 ;  816 
C.C. 

82.  Of  Squatters. --VeiitOTy  action  was 
brought  by  the  plaintiff  to  recover  possession  of 
a.  piece  of  land  and  its  appurtances.  The 
plaintiff  derived  hii>  title  from  the  patentee  of 
the  land  in  question,  the  letters  patent  bearing 
date  in  June,  1827.  The  demand  was  for  pos- 
aesaion,  rents,  issues  snd  profits  and  for  damages. 
The  defendant  pleaded  posftession  peaceably 
and  openly  for  thirty  years  and  n^ore,  and  had 
acquired  title  by  prescription.  That  he  had 
uiuie  valuable  improvements,  and  should  he 
anihoriaed  to  retain  possession  until  he  was  paid 
for  his  improvements  or  was  permitted  to  remove 


them.  Under  theM  pleas  he  pioTed  that  he  had 
occupied  for  fifteen  years,  ana  had  erected  buiM- 
in^  on  the  property  worth  £126,  which  rendered 
tne  improvements  worth  altogether  from  £2XHh 
to  £250^Held,  that  he  was  entitled  to  judg- 
ment for  his  improvements  and  to  retain  iMa- 
session  until  paid,  and  that  the  proper  moae  of 
establishing  such  iniprovements  was  by  an 
expertise.  Stuart  y.  Eaton,  8  L.  C  R.  113, 
C.  C.  1/^57. 

83.  And  in  another  case  in  which  the  defend- 
ant had  been  in  possession  of  the  plaintiff's  land 
with  the  knowledge  of  the  plaintiff's  agents,  and 
had  paid  the  taxes  and  made  the  improvements, 
the  value  ot  which  was  claimed  from  the  plain- 
tifi',  in  view  of  and  with  the  knowledge  of  the 
plainlifiTs  agents,  althouj^h  the  defendant  did  not 
possess  the  land  with  his  consent,  thai  he  bad, 
nevertheless,  a  right  to  be  paid  the  value  of 
his  iniprovements  and  to  retain  the  property 
until  he  was  paid.  MUice  &  Courtewumeke,  11 
L.  C.  J.  325  ft  17  L.  C.  R.  433  A  C.  L.  J.  126, 
Q.  B.  1867;  416  ft  417  C.C. 

84.  Of  Third  Holder,-— Bui  in  a  hypothecarr 
action  oroughtagainst  a  third  holder. — ffela, 
that  the  defendant  could  not  claim  to  be  paid 
for  his  improvements  before  being  compelled  to 
abandon  the  property,  and  the  only  thing  he 
could  demand  was  security  that  the  immove- 
able' would  be  sold  for  a  sufiScient  amount  to 
reimburfie  him.  Withall  v.  £llu,  4  L.  C.  & 
358,  S.  C.  1854  i  2072  C.  C. 

86.  And  in  another  case — Held,  thai  a  po«»- 
eessor  in  good  foith  was  entitled  to  his  improve- 
ments and  was  not  liable  for  rents  and  profita 
accrued  previous  to  service  of  process.  Kncwl- 
ton  et  al  ft  Clarke  et  vir,,  6  L.  C.  J.  243,  Q.  B. 
1864;  417  ft  2072  C.C. 

86.  Of  Veufruetuary, — In  an  action  in  which 
the  plaintiff  an«f  his  wile  were  the  uaufractaaries 
by  will  of  two  houses,  of  which  the  property  waa 
in  the  children  of  the  testator,  and  the  acti<«» 
was  against  the  tutors  of  the  children  for  the 
value  of  repairs  made  to  the  housee  in  questio  n 
— Held,  that  he  could  only  recover  the  coat  of 
the  largest  repairs  and  the  repairs  necessary  for 
the  preservation  of  the  property j  and  for  useful 
improvements,  in  so  far  as  the  property  derived 
value  from  them  at  the  time  of  the  opening  of 
the  substitution,  and  that  such  repairs  and  im- 
provements were  payable  entirely,  even  though 
they  should  have  ceased  to  exist  at  the  openiu^ 
of  the  substitution,  provided  they  had  not  bo 
ceased  to  exist  by  the  fault  of  the  usufructaary. 
Lajontaine  v.  Sutor  et  al.,  11  L.  C.  R.388,8.  C. 
1861;  468  C.C. 


IMPRUDENCE— Sae  NEGLIGENCE. 


IMPUTATION. 
I.*Op  Payments,  see  PAYMENT. 


INCIDENTAL    DEMAND— iSbt 
PBOCEDURB. 
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INDIAN  LANDS. 


INHERITANGB. 


61» 


INCOMPATIBILITY    OP    TEMPER, 

I.  Not  X  OsouxD  or  SiPABATioir  moM  Bbo 
Aim  BuASD,  tee  ACTION  ra  Sepasatioh. 


INDEMNITY— &«  EXPROPRIA- 
TION. 


INDIAN  LANDS. 

■ 

I.  ^Pbocebdinos  Concerkixg,  87. 
31.  RioBTs  IV,  88-90. 
III.  Saus  of,  91. 

I.  Pbocesdikgb  Govcbrkikq. 

87.  Prooeedings  under  the  statute  Q.  31  Vic. 
cap.  42f  relatiug  to  the  illegal  oocupations  of 
Indiau  lands,  are  of  such  a  character  as  to  be 
sam^ptible  of  being  removed  by  certiorari,  and  a 
writ  of  certiaratri  will  be  granted,  notwithstand* 
ing  the  same  is  expressly  taken  away  by  the 
statute,  provided  there  be  ground  for  the  belief 
that  the  conviction  was  had  without  proof, 
where  the  statute  provides  that  it  should  be 
had  only  on  proofi  to  the  satisfaction  of  the 
magistrate.  Morrison  Sl  DeLorimier,  13 
L.  C.  J.  296,  8.  C.  1869, 

II.  Bights  ik. 

88.  In  an  action  concerning  Indian  lands — 
Held^  concerning  the  judgment  of  the  court  be- 
low, that  since  the  passing  Of  the  law  respecting 
IndiaDS  and  Indian  lands  (C  ^L.  C.  cap.  14), 
all  rights  of  action  relatine  to  these  lands,  wheth- 
er founded  upon  ownership  or  occupancy,  are 
vested  in  the  commissioner  appointed  under  that 
act,  and  no  individual  member  of  an  Indian  tribe 
can  maintain  a  right  of  action  in  his  own  name 
ooDcemiDg  lands  appropriated  for  the  use  of  the 
tribey.*  Bwiian  ei  ux.  &  Hoffman  ei  vir,,  17 
L.  C.  R.  2.38,  Q.  B.  1877. 

89.  And  in  an  action  to  recover  the  value  of  a 
quantity  of  hardwood  cut  and  carried  away  by 
the  defendant,  on  land  forming  part  of  the  Indian 
reserve — Heldt  that  Indians  had  no  rights  by 
V  irtue  whereof  thev  can  sell  and  dispose  of  the 
wood-growing  on  their  land,  which  is  set  apart 
and  appropriated  to  and  for  the  use  of  the  tribe 
aod  oodjf  of  Indians  thereon  residing.  The 
CfnmmUsioner  of  Indian  Lands  for  Lower  Can- 
ada r,'Pauani  a  OnBanoront  3  L.  G.  J.  313. 

90.  Ana  held,  also,  that  the  wood  on  Indian 


*  But  tiy  8.  31  Yie.  cap.  42,  see.  28,  it  is  now  provided 
tjuit  tiM  seeretary  of  state  be  sabstltated  for  the  ooinmis- 
skmMr  of  Isdisn  Lands  for  Lower  Canada  «  #  «  #  # 
and  tfiall  have  all  tbepowers  and  duties  Mssigned  to  such 
eoflsmisaioiier  under  C.  1^.  L.  C.  cap.  14.  except  that  the 
laa4a  and  property  heretofore  vested  m  the  said  com- 
miflaloiMr  ahaU  henceforth  be  vested  in  the  Crown,  and 
■ball  be  vnder  the  management  of  the  secretary  of  state . 
wiio  aball  manage  the  same  on  behalf  of  the  crown,  and 
all  snlta  respef  Ung  fhe«n  shall  be  brotudit  in  the 
«^ww>  of  iba  Crown,  and  the  said  secretary  oxstate shall 
not  be  boaad  to  have  any  domicile  in  the  Province  of 
Qncboc.  or  to  give  seeority,  and  so  much  of  the  Mdd  Act 
M  U  liifiMMlitimt  with  this  Act  Is  repealed.— Ed. 


land  is  held  in  trust  by  the  Commissioner  of 
Indian  Lands  for  Lower  Canada.  lb.,  &  C.  31 
Vic  cap.  42,  sees.  6  &  22. 

III.  Sale  of.       ' 

91.  The  sale  of  Indian  lands  without  the 
authority  of  the  commissioner  is  illegal.  The^ 
CommUiioner  of  Indian  Lands  &  Jannel,  1 
L.  C.L.J.  Ill,  S.  C.B.1866. 


INDIAN     KESBRVB— iSee      INDIAN 

LANDS. 


INDIANS. 

L  RiGBTs  OF,  see  INDIAN  LANDS. 

II.  Skouritt  by,  in  Appeal,  see  APPEAL- 


INDORSEMENT— iS«8  BILLS  OF 
EXCHANGE,  &o. 


INFANTS— /Sw  CHILDREN. 
I.  Mbaniko  of  Term. 

92.  The  word  in/bn/,  employed  in  questions  of 
testamentary  succession  and  Substitution,  in  the 
direct  line  descending,  comprises  not  only  the 
children  of  the  testator  or  of  the  institute,  as  the 
case  may  be,  but  also  other  descendants  in  any 
degree,  on  default  of  the  degree  indicated  in  the 
deed,  those  of  the  nearest  degree  however  always 
excluding  the  others.  Brunette  et  al,  &  Pdo^ 
quin  et  al,  3  R.  L.  52,  8.  C.  1870. 


INFORMA  PAUPERIS— /Se«  PRO- 

CEDUKE. 


INFORMATION  —  See 
MBNT,  CONVICTION 
NAL  LAW. 


COMMIT- 
&    CRLMI 


INFRINGEMENT. 

I.  Of  Bridge  Privilege,  see  BRIDGES, 
n.  Of  Patents,  see  PATENTS. 


INHABITANT. 

I.  Meaning     of     Term,     see 
SCHOOLSi  Assessment  for. 


COMMON 


INHERITANCE— Sfle  HEIRS,  SUC 
CESSION,  &c. 


€11 


INJUt^CTIQN. 


INSINUATION. 
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INJUNCTION— See  MANDAMUS. 

I.  Naturb  of,  93,  94. 

II.  Procedure  in,  96-98. 

III.  Right  to,  99, 100.     ** 

IV.  WHENLiEa,  101. 

I.  Nature  or. 

93.  The  judgment  in  an  action  negatoire  is  in 
the  natare  of  an  injunction  in  chancery.  Savard 
&  Moisan,  1  Rev.  de  Ug.  378,  E.  B.  1820. 

94.  A  writ  of  injunction  is  Bjnonjmous  with 
a  writ  of  mandamus,  and  subject  to  the  same 
proc»  'i  lire.  Rourgwiin  k  The  Montrecd  North- 
€m  Cdonization  KaUway  Companth  19  L.  G.  J. 
57,  Q.  B.  1876  ;  1022  eiaeq,  a  CP. 

II.  Procedure  ik. 

96.  Where  a  writ  of  injunction  has  been  grant- 
ed, Hnd  the  parties  have  joined  issue  on  the 
tneritfl,  it  is  too  late  to  move  to  quash.    lb. 

96.  A  shareholder  in  an  incorporated  boby  hav- 
ing applied  to  a  judge  in  chamoers  for  a  writ  of 
sumiMons  to  the  corporation  and  its  directors  to 
appear  before  a  judge  in  chambers  on  a  day  and 
at  an  hour  to  be  named,  and  for  an  injunction 
to  restrain  the  corporation  fh>m  declaring  a 
specific  .dividend  for  the  previous  six  montns, 
tne  judgie  ordered  that  a  writ  of  summons  should 
issue  returnable  before  himself,  or  some  other 

Judge  in  chambers,  on  a  day  and  at  an  hour 
named  and  ordered  ;  further  that  the  defendants 
be  rentrained  fW>m  declaring  said  dividend.    No 

«unfinions  issued  in  terms  of  said  order,  hut  an 

ordinary  writ  of  summons  only — Held,  that 
notice  should  have  been  given  to  the  defendants 

of  the  application  for  injunction.  Kane  &  The 
Montreal  Telegraph  Company  et  al.t  20  L.  C.  J. 
120,  S.  C.  1876. 

97.  And  held,  also,  that  the  issue  of  a  writ  of 
fiummons  commanding  the  defendants  to  appear 
in  the  Superior  Court  on  the  day  named  was  not 
in  compliance  with  the  terms  of  the  order.    lb. 

9H.  And  that  in  the  affidavit  in  support  of  an 
application  for  an  injunction  it  is  not  sufficient 
to  allege  grounds  of  information  and  belief 
merely.    lb. 

III.  Right  to. 

90.  The  appellant  brought  action  negatoire  to 
re^irain  tliedetendant  from  constructing  «  drain 
bei'veen  their  lespective  properties,  which  ad- 
Joitied  each  other,  the  inspectors  having  already, 
after  visiting  the  place,  by  proems  oer&ae  legalized 
a  cc  rtain  water  course  wllich  ran  between  the 
pro^ierties  for  this  purpose,  and  which  proems- 
verbal  was  opposed  by  the  defendant.  On  applica- 
tion for  its  homologiition  the  action  of  theappel- 
lanr  was  dismissed  in  the  court  below,  but  held, 
in  appeal,  that  the  action  was  properly  brought, 
ina^-iiiuch  a«  the  onler  of  an  inspector  ordering 
a  ditch  to  be  constructed  to  drain  the  property, 
the  •!  rain  age  of  which  was  already  pr^vi^ied  for 
by  the  order  of  previous  inspectors,  duly  appoint- 
ed, and  which  could  not  be  carried  out  without 
causing  serious  damage  to  the  prooertv,  w.as 
'  illeifHl,  and  muH  be  set  aside.  Lemire  i  Cour* 
chfne,  1  R.  L.  168,  Q.  B.  1868  ;  420  k  424  M.  G. 

100.  And  where  in  an  action  en  parto^e  a  peti- 


tion was  presented  on  liehalf  of  the  plain tiffyalleg- 
ingthat  the  defendant  wan  in  posi^ession  of  all  the 
property  in  question,  and  wan  continuing  to  trade 
witn  tli«  assets  thereof  as  if  he  were  sow  owner, 
and  that  the  petitioner  believeii  that  he  was  so 
doing  for  the  purpK>9e  of  defrauding  her  and  her 
minor  children,  with  the  view  of  converting  the 
property  to  his  own  individual  use^and  concluded 
oy  praying  for  a  writ  of  injunction  ordering  him 
to  aesist  ^m  any  further  dealtnes  in  the  pro- 
perty— Held,  that  the  courts  and  judges  here 
nad  the  power  which  existed  in  France  under 
another  name;  and  in  England  and  the  United 
States  under  the  name  of  a  writ  of  injunction  to 
restrain  parties  to  a  suit  from  doing  anything  that 
might  change  the  position  of  the  pitfties  from 
what  it  was  at  the  institution  or  the  action. 
Carter  v.  Breakey  et  al.,  2  Q.  L.  B.  232.  8.  C 
1876. 

IV.  Wheh  Lies. 

101.  A  party  suffering  fh>m  an  unjoat  expro- 
priation by  a  railway  com  pan  v  may  demand  a 
writ  of  injunction  to  prevent  the  company  from 
exercising  their  right  of  expropriation  and  poesee- 
sion  untilthe  amount  of  indenmity  is  determined. 
Bourgouin  v.  l%e  Montreal  Northern  Coi^ntuii' 
Hon  Railwaiy  Company,  19  L.  C.  J.  67,  Q.  B. 
1876. 


INJURY. 
I.  LiABiLiTt  FOB,  9ee  DAMAGES. 


INLAND   REVENUE— SiM    LICENSE 
LAW,  PROHIBITION,  Ac. 


INNKEEPERS— See  HOTEL- 
EJiEPERS. 


INQUEST— /See  CORONER,  JURY,  *o. 


INSCRIPTION— 5ee  PROCEDURE. 


INSECTS. 


I.  Oblioatioks  of  Proprietors. 


102.  Proprietors  of  adjoining  properties  are 
not  obliged  to  clear  their  trees  of  insects.  Fer- 
guson  k  Joseph,  12  L.  C.  J.  72,  Q.  B.  1868^ 


INSINUATION— 5^   RBQISIRA- 

TION. 


CIS 


INSOLVENCY. 


INSOLVENCY. 
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INSOLVENCY. 

I.  AmvDiiBNT  or  Procedure  ik,  103»104. 

II.  Appearance  of  Iksolvent,  105. 

III.  ASSIGNBE. 

Action  againsU  10^113. 
Action  by,  n^-n^. 
Authorization  of,  HI. 
Costs  of,  US,  119. 
Liability  of  ,  VIQy  121. 
Powers  of,  \n-m . 
Becusiilion  of  128,  129. 
Bemoval  of,  I'M. 
Eesident  &  Putrict,  131. 
Bights  of,  1H2-135. 
Service  of  1 36. 

IV.  ASSIttKMKMT. 

Acceptunet  of,  137. 

By  Firm.  m. 

By  Partners.  139-141. 

Cession  dt  Mens,  142-144. 

Datio  in  Solutum,  146. 

Demand  of,  146-160. 

Effect  of,  161-162. 

Jn  Trust,  163. 

Irregular,  164. 

Might  of  Capias  after,  see  CAPIAS. 

To  whom  made,  166|  166. 

Voluntary,  167. 

WhatU,\SS. 

V.  Attachmekt,  169-171. 

VI.  Claim  op  Corporatiom  in,  172. 
VIL  Claim  of  Wife  in,  173-176. 
Tin.€iJkiMa  IN,  176,  177. 

IX.  CoUiOCATION  OF  CREDITORS,  178,  179. 

.    X.  C0MMI8810K  IN  BankruptcT)  180, 181. 

J^I.  COMPUBITION. 

Effect  of,  182-188. 

Stoned  for  Fraudulent  Consideration,  189. 
signed  by  Fraud,  190. 
Xli.  CoxFLiOTiNG  Writs  of  Execution  and 

AtT  ACHM  ENT,  1 9 1 . 

JSIIII.  Contestation  or  Claims,  192. 
^IV.  Contestation  of  Dividend  Shset,  193 
XV.  Datio  in  SoLurrM,  see  Assignment. 
ZVI.  Debts  Subsbqubnt  to,  194. 
^VII.  Declaration  in,  196. 
JL7III.  Delays  in,  196-l!)d. 

XIX.  Delitert  in. 
W^hat  Constitutes,  199. 

XX.  DfsCHAKOE,  200-219. 
XXL  ErFKcr  of,  220-224. 

XXU.  LVIDENCE  IN,  226. 

XXVh  ExAHiNATioy  OF  Consorts  in,  226. 

XXIV.  Examination  op  Insoltbnt,  227-230. 

XXV.  Examination  of  Witnesses,  231,  232. 

XXVI.  Foreign  Iksolpent. 
Seizure  of  Money  of,  233. 

XXVII.  FBArD  IN,  234-238. 

XX VI II.  Fraudulent  Preference  in,  239, 
240. 

XXIX.  Fbaudclent  Transfer  in,  241,242. 

XXX.  GrARDiAN  IN.  243. 

XXXI.  Htpothec  Given  bt  Insolvent,  244- 
246. 

XXXII.  Imprisonment  Under  the  Insolvent 
Act,  247, 248. 

XXXIII.  Insolvent. 
Action  against,  249. 

May  Cmrry  en  Business  with  Consent  of  Ore- 
^iiorsj  250. 

Notes  Given  by,  261,  262. 


Powers  of,  263. 
Eetaining  Money,  264. 

XXXIV.  Jurisdiction  in,  266-260. 

XXXV.  Knowledge  of,  261-266. 

XXXVI.  Lease  of  Insolvent's  Premises, 
267. 

XXXVII  Ltabilitt  of  Trustbb,  268. 

XXXVIII.  Meetings  op  Creditors,  269. 

XXXIX.  No  Objection  to  Appointment 
AB  Curator,  270. 

XL.  Not  Equivalent  to  Bankruptcy,  271. 

XLI.  Notices  in,  272,  273. 

XLII.  Op  Joint  Stock  Company,  274. 

XLIII.  Of  One  Who  Has  Ceased  to  Tradb, 
275. 

XLIV.  Parties  of  Insolvent  Firm  Claim- 
ing AS  Creditor  May  Votb  at  Election  or 
Assignees,  276. 

XLV.  Payments  by  Endorser,  277. 

XLVL  Payments  by  Insolvent,  278. 

XLVII.  Payments  to  Insolvent,  279. 

XLVIII.  Petition  Against  Demand,  280. 

XLFX.  Petition  to  Quash  Writ,  281. 

L.  Power  of  Foreign  Receiver  in,  2^2. 

i.I.  Privilege  op  Landlord  in,  283. 

LII.  Proof  in,  284-286. 

LIII.  Publication  op  Dividend  SHESt,  287. 

LI  V.  Purchases  BY  Insolvent. 
When  Fraudulent,  288. 

LV.  Purchaser  of  Claims,  289,  290. 

LVI.  Reprksentation  in,  291 . 

LVII.  Rlvendioation  in,  292-296. 

LVIII.  RkvisioN  OF  Judgments  iv,  296. 

LIX.  KiGBT  OF  Action  by  Reason  of,  297. 

LX.  Rights  of  Creditors  in,  298-^^06. 

LXI.  HiORTs  OF  Endorsers,  307,  308, 

LXII.  Rights  of  Inholvekt.  .309. 

LXUI.  Rights  of  Partnbrb  CJvdbb,  310, 
311. 

LXIV.  Sale  by  Insolvent,  312,  313. 

LXV.  Sale  of  Eb  ate  in,  314,  316. 

LXVl.  Si:CRETioN  IK,  316,  317. 

LXVII.  Service  in,  318,  :tl9. 

LXVIir.  Status  op  Insolvent,  320. 

LXIX.  Transfer  by  Insolvent  B21-326. 

LXX.  Undue  Preference  in,  32r). 

LXXI.  Warranty  of  Debts  Sold  by  As- 
signee, 327. 

LXXII.  Who  are  Subject  to,  328,  329. 

I.  Amendment  of  Procedure  in. 

103.  Where  a  bankrupt  was  refused  his  difl« 
eharjee  on  the  ground  that  he  had  nut  conformed 
to  the  26th  nee.  of  the  Bankruptev  Law,  the 
Hchedule  which  he  had  furnishe<l  and  sworn  to 
not  contain  in  jc  the  residence  of  some  of  his 
crpditor^,  and  he  moved  to  he  allowed  to  amend. 
The  motion  was  refused.  Lanctot  v.  McFarlane, 
1  Rev.  de  Leg.  236,  Q.  B.  1846. 

104.  Bui  in  another  caf^e — Beld,  that  he  might 
amend  hi^  deposition  even  on  the  day  fixed  for 
judgment.  Ltppi  &  Perrin  et  aL,  1  Rev.  de 
Wg.  236,  Q.  B.  1845. 

II.  Appearance  of  Insolvent. 

106.  Where  a  writ  of  attachinent  had  issued 
under  the  InRolvent  Act  of  1^64 — Beld,  that 
the  defeiidant  would  ncit  be  allowed  to  appear 
in  the  case  after  five  days  fh>m  the  reti/m  day 
of  the  writ,  even  although  his  motion  to  that 
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effect  is  supported  bj  affidayits  showing  that  it 
was  throuKb  an  error  on  the  part  ofhiw  attorneys 
that  the  appearance  wa^  not  filed  before  the 
expiration  of  five  day».  May  y.  Larue  et  al^  10 
L.  C.  J.  113,  S.  C.  1865 ;  Ins.  Act  1876,  sec.  18. 

m.    ASSIGKEK. 

106.  Action  against. — Arai^nees  to  an  insol- 
vent estate  are  not  tiers  d^tenteurs  against 
whom  a  hypothecary  action  may  be  broaght. 
Ward  k  Robertson  et  al,  8  L.  C.  J.  180,  S.  C. 
1864. 

107.  Under  the  Insolvent  Act  of  1864,  an 
assignee  to  an  insolvent  estate  cannot  be  sued 
for  even  the  hypothecary  debtn  of  the  insoWent. 
Kwoer  &  Stewart  esqualet  aZ.,  11  L.  C.  J.  85, 
8.  C.  1865. 

108.  The  lessor  has  no  action  azainst  the 
assignee  to  the  insolvent  estate  of  bis  tenant 
under  the  Insolvent  Act  to  resiliate  the  lease 
00  the  ground  that  the  premise**  are  not  suffi- 
ciently fiimished  to  guarantee  the  rent.  Anders 
son  &  WwrUU,  3  B.  L.  447,  S.  C.  1871. 

109.  An  assignee  under  the  Insolvent  Act  of 
1864  cannot  be  sued  oi  garantU  in  respect  of 
a  matter  for  which  the  msolvent  ia  liable  to 
guarantee  the  plaintiff.*  Hutchins  ei  aU^  k 
Cohen,  &  Cohen  &  Whyte,  15  L.  C.  J.  235,  S.  C 
1871. 

110.  The  insolvent  has  no  action -against  the 
assignee  to  his  insolvent  estate  to  compel  him 
to  render  an  account  of  his  administraiioo.  His 
only  recourse  is  bv  petition  or  motion,  and  if  he 
claims  under  a  deed  of  componition  and  dis- 
charge, these  must  have  been  first  deposited 
with  the  assignee  to  enable  him  to  give  notice 
of  the  same  under  the  Insolvent  Act.  Fraser  v. 
Patterson,  1  R.  C.  248,  Q.  B.  1871. 

111.  An  arisignee  cannot  l)e  called  on  |>erson- 
ally  to  declare  what  moneys  he  has  in  his 
hands  belonging  to  a  creditor  of  an  insolvent 
estate,  as  all  proceedings  alfectinz  said  estate 
must  be  had  under  the  In^l vent  Actt  Clem" 
enUon  v.  Brown  k  Mitchell,  4  R.  L.  658,  S.  C 
1872. 

112.  Where  an  action  in  revendication  is 
brought  against  the  a^i^ignee  to  an  insolvent 
estate— fr<M,  maintaining  the  defense  en  droit 
of  the  defendant   es   qual.,   under  tlie    Insol- 


•  But  bj  the  prejent  Iniolvent  Act  it  Is  provided  that 
tlM  MsiKiiee  shall  take  both  in  the  proi»ecatioti  and  de- 
fence of  all  Baits  by  or  afpUnst  the  ioBol venial  proceed- 
ings that  the  insolvent  might  have  taken  for  the  beneUt 
of  the  estate,  and  may  intervene  and  reprnsent  the  insol- 
vent in  all  suits  or  prooeedinn  by  or  against  h  m  which 
are  pending  at  the  time  of  ms  appointment.  Ins  Act 
1876.  sec  39.— Ed. 

tKvery  assignee  shall  be  subject  t)  the  snmmsry  Juris- 
diction of  the  court  or  judge  in  the  same  manner  and  to 
the  same  extent  ss  the  ordinary  otttcers  of  the  court  are 
snhiect  to  its  jurisdiction,  ana  the  performance  of  his 
duties  may  be  compelled,  and  all  re  redies  sought  or 
demanded  for  enforcing  any  claim  for  a  d«*bt,  privilege, 
mortgag^,  h>pothec,  lien  or  right  of  property  upon,  in  or 
to  any  effects  or  property  in  the  baiids.  ptissession  or  ens- 
tody  of  an  assignee  may  be  obtained  oy  an  order  of  the 
jadge  on  summary  petition  in  revendication  or  of  the 
court  on  a  rule  in  term,  and  not  by  any  suit,  attachment. 
opposltioB,  seixure  or  other  proceeding  of  any  kina 
whatever,  and  obedience  by  the  as  gnee  to  such  order 
may  be  enforced  by  Much  court  or  judge  under  the 
penalty  of  imprtsonment,  as  for  contempt  of  court,  or 
he  may  be  removed  in  the  discretion  of  the  court  or  judge 
from  the  asslgneeship  of  the  esute.  Ins.  Act  1875,  sec. 
115,  A  C.  40  Vic.  cap.  41,  sec.  t7.^Ed. 


vent  Act  of  1869,  no  such  aclkm  would  lie. 
Larocque  v.  Le^oie,  17  L,  C.  J.  41,  8.  C.  1873. 

113.  Qoods  in  the  posse^oo  of  the  assignee 
to  an  insolvent  estate  cannot  be  levendicated 
by  writ  of  attachment  or  revendicatioii,  the 
proper  proceeding  under  the  50th  section  of 
the  Insolvent  Act  of  1869  being  by  summary 
petition  to  the  court  Ouimet  v.  Tees  €<  at,  5 
R.  L.  483,  S.  C.  1873. 

114.  Action  6y.— An  action  will  lie  by  the  as- 
signee to  an  insolvent  estate  to  recover  dauases 
caCised  to  the  estate  by  an  oppositioci  founded 
on  a  simulated  sale  from  the  insolveDt  to  the 
opposant.  Brown  es  qual  k  Smithy  13  L.  C.  J. 
288,  S.  C.  1869,  and  note  to  art.  109. 

115.  Nor  does  the  assignee  reqwre  to  be 
specially  authorised  to  bring  such  actios.     lb. 

116.  An  assignee  to  an  insolyent  estate 
suing  for  the  revendication  of  a  deed  of  dona- 
tion made  by  the  insolvent  may  join  with  suck 
action  an  attachment  in  revendication  of  the 
property  donated.  Methoi  es  quoL  v.  Pem'is 
et  at,  5  R.  L.  696,  8.  C.  1874. 

117.  Authorization  of. —An  assignee  to  an 
insolvent  estate  is  not  required  to  be  authorized 
by  the  creditors  holding  hypothecary  claims 
against  the  estate  to  bring  an  action  of  damages 
against  parties  filing  unfounded  oppositioos  on  a 
pretended  sale  bv  the  insolvent.  Brown  es  qual 
k  Smith.  13  L.  C.  J.  288,  8.  C  1875. 

118.  Costs  o/l— Where  an  oflUcial  assignee 
was  appointed  interim  assignee  to  an  insolvent 
estate,  and  the  creditors  afterwards  elected 
another,  and  the  interim  assignee  demanded 
payment  of  his  bill  of  costs  from  the  assignee  to 
the  estate,  which  had  been  taxed  by  the  pro- 
thonoUry,  and  finally  brought  action  for  the 
amount  in  his  quality  of  assignee  before  the 
Insolvent  Court— JSerf,  that,  having  trauHferred 
the  estate  to  the  elected  assignee,  he  had  no 
further  i>t^tus  in  regard  to  it,  and  could  only 
bring  action  for  his  costs  before  the  onlinarr 
courts  and  in  the  ordinary  way.  iMnch  inrek 
St,  Amour  k  7)^re,  5  R.  L  557,  a  C.  Ins. 
Act  1875,  sec.  125. 

119.  An  assignee  whose  costs  remain  unpaid 
may  contest  the  insolvent's  petition  tordischam 
in  his  oan  name,  without  authorization  from  the 
creditors,  and  the  obligation  of  havinesuch  bill 
taxed  is  on  the  insolvent,  who  shall  also  tender 
the  amount  thereof  to  the  assignee,  before  ask- 
ing for  discharge.*  Arsenault  in  re,  2  Q.  L.  R» 
89,  8.  C.  1876. 

120.  Liability  of. — An  assignee  who  refuses 
or  neglects  to  conform  to  a  judgment  ordering 
him  to  pay  over  monejr  in  his  hands  may  be 
compelled  to  do  so  by  imprisonment.    Bates  k 


•The  costs  of  the  proceedings  in  insolvency  up  to  and 
inclusive  of  the  appointment  of  the  assignee  shall  he^ 
paid,  as  a  first  churge  and  pri  vili»ge  on  the  assets  of  the 
insolvent.  The  disbursements  necessary  for  winding  up 
the  *4ate  shall  be  the  nest  eliarge  upon  the  property 
cliargeable  upon  any  mortgitc,  hypothec  or  llsa.aud 
upon  the  unencumbered  assets  ot  the  estate  respectively . 
in  such  proportions  as  may  be  Justified  by  the  astors  of 
such  disDursements,  and  their  relation  to  the  piopi>rtj.a» 
being  encumbered  or  not,  as  the  ease  nay  be;  sndtte 
remuneration  of  the  assignee,  ana  the  costs  of  th«  dte- 
charge  of  the  assignee,  b«ng  first  taxed  bv  the  preper 
taxing  officer  at  the  tariff  rats,  or,  if  there  beaotstlB  at 
the  same  rate  an  is  usual  for  oneontesled  proeesdlB9se<  a 
similar  charsoter,  after  notice  toflac  liisMlois»sr  to  at 
least  three  creditors,  shall  also  be  paid  theieHieai  asth^ 
next  pHvilf ged  chaige  thereon,  ins.  Aet  IM*  see.  US 
ft  C.  40  Vic.  cap.  41,  sec.  iSL^Xd. 
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Betmdry  k   Taaft^  1  Bat.  de  Leg.  360,  8.  C. 
1846;  Ids.  Act.  1876,860. 126. 

121.  The  maeigDee  to  an  ineolvent  estate 
cannot  be  held  to  appear  to  the  8apenor  Court  to 
declare  what  monejs  he  has  io  bis  hands  belongs 
ing  to  the  defradaot.  OrotkiS  Labeau  k  La- 
er&ix  k  Beauiolea,  10  L.  G.  J.  300,  8.  0. 1876 ; 
Vic.  cap.  41,  sec.  37. 

122.  P(Mo«rtq/'.~Where  the  insolvent  esUte 
was  in  the  hands  i  f  two  assignee  B^Held,  that  one 
of  them  might  l^^lly  receive  payment,  and 
give  discharge  to  the  debtor  without  the  concur- 
reooe  of  the  other  assignee.  Molsan  k  Renctud 
€i  aly  1  L.  G.  R.  496,  Q.  B.  1861. 

123.  Where  the  insolvent  estate  of  the  defen- 
dant was  placed  in  the  hands  of  two  creditors 
as  assignees^  for  the  benefit  of  the  other  cred- 
itors under  a  notarial  deed  of  cession,  and  the 
plaintiff,  who  did  not  sign  the  deed,  made  a 
seizare  of  the  goods  of  the  estate,  which  seizure 
was  opposed  by  the  assignees,  and  the  plaintiff 
contested,  on  the  ground  that  the  oppoeants 
had  not  sufficiently  declared  their  quality,  and 
liad  indeed  no  status  of  bringing  such  an 
opposition  as  assignees— J9e/d,  that  assignee^, 
in  their  Quality  as  such,  had  in  Lower  Canadia 
and  in  the  United  States,  in  questions  of  this 
natare,  no  corporate  or  representative  capacity 
to  enable  them  to  bring  such  an  opposition. 
ChewUtk  Dechantal  k  Thamaaet  al.  kChevalt, 
^L.  C.J.  86,8. G.  1861. 

124.  And  hMf  also,  that  such  an  appoint- 
ment of  the  assignees  was  a  ntandai,  and,  on  the 
principle  mil  ne  pent  pUnder par  procureuTf  the 
assignees  as  mandatories  coaid  not  sue  or  main- 
tain an  opposition.  Ib.,and  note  to  art.  189  supra. 

125.  An  assignee  cannot  bv  motion  claim  to 
be  made  a  party  to  a  cause,  tne  proper  course 
^i°S  by  petition,  be  being  a  stranger  to  the  re- 
cord. Bost  k  QmtUe  k  Oouilee,  7  L.  G.  J.  284, 
S.  G.  1863 ;  and  note  to  art  189  supra. 

126.  Where  a  commercial  firm  placed  in  the 
hands  of  defendant,  as  security  for  their  claim, 
four  boxes  of  tobacco,  and  eh'ortly  afterwards, 
becoming  insolvent,  made  an  assignment  of  their 
«^tate  to  the  plaintiff  as  assignee — Held,  that 
the  plaintiff  was  entitled  to  revendicate  the  four 
boxes  of  tobacco  in  his  own  name,  after  having 
fulfilled  the  conditions  on  which  it  was  agreed 
with  the  inj>o1vent  firm  that  the  appellants  were 
to  deliver  up  the  tobacco.  Starke  et  al  &  Hen- 
d*T8ony  9  L.  G.  J.  2.38,  Q.  B.  I865i  Ins.  Act, 
1875,  sec.  39- 

127.  An  assignee  under  an  assignment  to  him 
by  an  insolvent  for  the  benefit  ot'hia  creditors 
not  made  under  the  provisions  of  the  Insolvent 
Act,  has  no  power  to  sue  in  his  own  name  for  any 
thmgxonnected  with  such  assignment.  Privosi 
€t  alk  DroUi,  18  L.  G.  J.  300,  Q.  B.  1874. 

128.  Recusation  of. — An  aesignoe  to  an  in;H)1- 
vent  estate  is  not  a  judge  within  the  meaning  of 
the  Co«ie  of  Civil  Procedure,  art.  176,  and, 
therefore,  cannot  be  recnsed  in  the  mode  pre- 
scribed in  the  Gode,  for  the  recusation  of  the 
jufige,  and  proceedings  to  disqualify  him  must 
be  taken  in  the  manner  prescrioed  by  the  Insol- 
vent Act."  Mechanics  Dank  &  Brown,  19 
L.  G.  J.  295,  Q.  B.  1874. 


*Tbfe  CMdltois  may  also,  st  soj  meeting  called  for 
that  pinyoM.  rvnore  any  sMlgnee,  and  appoint  another 
in  his  stead,   tns.  Act,  1S76,  tec.  ».-Ed. 


129.  But  M4^  in  another  case,  that,  on  a  peti- 
tion by  the  claimant,  alleging  facts  whicn  ha 
clainM  to  be  legal  ground  of  recusation  of  the 
assignee,  and  asking  to  be  allowed  to  recuse  the 
assignee,  the  judge  will  order  the  assignee  to 
suspend  all  further  proceedings  and  order  proof 
of  the  flftcts  al leged  in  the  petition .  Worikington 
inrek  The  Mechanics  Bankk  Ball  ei  al,  17 
L.  G.  J.  169,  S.  G.  1873. 

1 30.  Removal  of.— The  removal  of  the  assises 
to  a  partnership  estate  at  a  meeting  of  creditors 
removes  him  also  with  regard  to  the  separate 
estates  of  each  partner.  McFarlans  in  re  k 
Court  k  Stewart,  12  L.  G.  J.  239,  S.  G.  1868. 

131.  Resident  in  District, — Where  an  assign- 
ment under  the  Insolvent  Act  of  1869  was  m  ade 
to  an  official  assignee  not  resident  in  the  district 
where  the  insolvent  had  his  domicile — Htld,  to 
be  fatal  to  the  appointment  of  such  assignee. 
Martin  et  al.  v.  Groux  k  Roy^  6  R.  L.  478,8.  G. 
1873. 

132.  Rights  of — An  oflScial  assignee  under  the 
Insolvent  Act  of  1864  has  a  right  to  claim  to  be 
paid  as  Hers  opposant  a  sum  of  money  depo  sited 
in  the  hands  of  the  prothonotary  by  a  tiers  saisie 
after  judgment,  in  a  case  upon  satsie  arrtt  avani 
jugement.  McFarlane  et  oL  k  Bell  k  DougcUl 
etaLk  Dums,  10  L.  G.  J.  26,  S.  G.  1865. 

133.  But  the  plaintiffs  in  such  case  have  a  lien 
for  the  costs  ot  their  attachment  up  to  the  time 
of  the  publication  of  the  attachment  in  insol- 
vency, under  which  the  assignee  was  appointed, 
and  the  right  to  be  paid  such  costs  would  be 
reserved  to  the  plaintiffs  in  the  judgement  award- 
ing the  moneys  to  the  official  assignee.  lb.,  Ins. 
Act,  1875,  sec.  3,  ss.  X. 

134.  An  assignee  who  is  dependant  in  a  case 
as  assignee  of  one  insolvent,  may  intervene  in 
the  ca<)e  as  assignee  of  another  insolvent  SU 
Marie  v.  Drown  e.^  qual,  k  Drown  es  qual.f  4 
R.  L.  527,  S.  C.  R  1872. 

135.  And  it  is  not  necessary  that,  under  an 
assignment,  an  assignee  should  have  formerly 
taken  possession  of  the  effects  assigned  to  be 
considered  the  proprietor  es  quaL^  and  where  an 
insolvent  after  his  discharge  brought  action  in 
revendication  against  a  third  party  to  recover 
what  had  passed  to  the  assignee  under  the  assim- 
ment,  and  had  not  been  transferred — Heldy  that 
the  assignee  could  intervene,  and  claim  all  the 
benefit  of  such  action.    lb. 

136.  Service  o/.— Where  an  assignee  had 
made  a  pergonal  claim  on  the  estate  of  an 
insolvent  for  the  amount  due  him  under  a 
previous  assignmen  t,  and  his  claim  was  contested 
^Held,  that  he  should  be  served  at  his  domicile 
as  a  private  person  and  not  at  his  office,  unless 
served  personallv.  Martin  et  al  v.  St,  Amour 
k  Stewart  k  Charland,  3  R.  L.  382,  S.  G.  1871. 

IV.    ASSIGNMEKT. 

137.  Acceptance  o/l-The  acceptance  of  au 
assignment  under  the  Insolvent  Act  of  1869 
must  be  made  by  the  official  assignee  ^  Pfj^on . 
and  cannot  be  made  by  attorney.  ^^^^%^' 
Rimner  k  Lindsay,  14  L.  C.  J.  24  S^  C^  1869 

138     Dv  Firm.—An  assignment  made   by  a 
ccipartn^^p  vests  in  the  assignee  t^^P-^^ 

estates  of  the  part^^^^^'  ^  ^^^1  ^S  lul  2^f^' 
nership  estate,  and  the  removal  of  the  ««^nee 
at  a  meeting  of  the  creditors  has  the  etfect  of 
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MiDOTlDg  him  with  rMp«ct  to  tlw  Mpkrate 
wiUM  of  the  iMlifidDftl  p^rtnera  x  well  h  the 
eo-pMrtnenltip  e«*l«.*  MacFarUmt  in  rt  k 
Cawrt  k  Su»art,  IS  L.  C.  J.  239,  S.  C.  1868  * 
Lewu  tt  al.,k  Jeffrey  et  al.,  18  L.C.  J.  13S, 
8.  C.  1874. 

13).  By  Partiurt, — An  MmenmeDt  bj  one 
partner,  "both  in  bis  owa  name  mad  in  the 
name  of  bia  partner,"  is  An  iMigQinent  of  the 
pvlnprFblp  ei4ate.  TVancftemotttaffM  et  aL  ■'- 
rtABarthe,ia.  L.TiT,  S.  C- 1ST3. 

140.  Bat  htld,  laUr,  thmt  I«o  partner*  oat  of 
Bflrmofthree  could  notalone  make  a  votuu- 
tary  aaeignment  of  the  partnerKhip  esiaU  lo  an 
iDterim  araiiinee.  Lutk  el  dl  in  re  A  torie',  IT 
L.  C.J.  47,  8.  C.  1873- 

141.  And  held,  in  revision  of  the  previoae 
decision,  that   an  asHitcnineTit  under   the  IdmI- 

.  TCnt  Act,  byooe  tnember  onlj  of  a  nrtDershIp 
oannot  operate  aa  an  aivignnient  of  the  partner- 
•hip  eataiet  Oournoyer  v.  Traneheincalaane 
HalA.  Barthe,   18  L.  C.   J.  335,  S.  C.  R.  18T4. 

142.  Cation   de   6icni.— The  oiatute    wbicb 

Srovides  for  the  etttioa  de  bietu  did  not  intro- 
noe  the  technicaliliefi  of  the  old  Frrnch  law- 
Ckmalt  T.  Deehanlalk  Thomat  et  at.  &  Vhe- 
9alt.9h.  C.  J.Sfi,  B.C.  1861. 

143.  And  Add,  also,  that  under  the  old  French 
law,  the  datio  in  tolutum,  the  ce*tionde  bient, 
the  eontrat  if  aiamjonemenf  and  the  aete  (f  aler- 
MOJement  were  aeparate  and  distinct  prooeed- 
ioKft,  aocomptuiiea  b;  strict  legal  and  judicial 
fomialtiea.    lb. 

144.  And  under  onr  law  no  provision  has 
.  baeo  made  for  a  eettic       '  " 

and  precise  aiguificati 

nnderaiood  and  practised  in  France. 

145.  Dalio  in  Solntum.—L  deed  of 
Bient,  wbereb;r  the  estate  of  the  debtor  i 
ferred  in  justice,  and  vests  absolutely 
creditors,  to  the  absolute  discharge  of  the  debtor 
is  a  datio  in  lolutum,  and  equivalent  to  a  sale. 
ChevtUl  V.  Bechmtal  A  Thonuu  el  aL  &  Che- 
tKitf,8L.  C.  J.  8G,  3.  C.1861. 

146.  DetMMd  of. — Two  creditors,  whose 
olaims  together  amounted  to  (500,  made  a 
demand  against  their  debtor  for  an  assignment 
of  bis  estste  and  effects  under  the  Insolvent  Act 
of  1864,  and  it  appeared  on  the  debtor's  peti- 
tion to  stay  the  proceedings  that  one  of  the 
creditors  had  mads  the  demand  Bolely  in  order 
Ic  obtain  payment  of  the  amount  due  him — 
Held,  that  the  demand  was  made  without 
■ooable  ground,  and  merely  as  a  means  ol 
lorcins   pavment,   and  was,  therefore,  contrsry 

o  the  Insolvent  Act,  and  the  conclusion  ol  the 


have  iMaediupTovldeilfDr  bj  tht>  Act.>ii<:h  ualgnineni 

■balUestlnUieaSi^l&luatgDHori^ecomitn'ardiairict 
'    ~1  rifht,  pover. 


■liBllbsve  istneilsll  risbt, 

real  or  penonsl  propeitj.  Includlua  hti  iHwks  of  account, 
all  TODCtiers.  lettci*,  MCfonnti.  tftlea  to  pro|>«rtr  and 

— "BpSTl  monej   and  negotlabU  papfi-   —"-'-  — .• 
-  — J  _»t !.<_    — J  gentral 

«««cui;;.  K.  CP..HK1.  iiy  w. ......  time  qf  ^ii obfaimng adi*- 

chargrjivm  hit  liabUUiet.  InB.  Aol.lSTB.sec.  IS — Ed, 

t  ThliqDBitJon  la  Bstat  rut.  (or  the  prHmt  atl«aii 
try  tbe  rsct,  that  under  the  prceext  Inaulvent  lawi  i 
voluntary  asil^meac  can  be  made.— El>. 


insolvkScy. 

et  NiMr.FartandAIStrlandAmeld, 
.ai28,8.C.B.  18T6. 

Bui  ao  uucliineat  ol  the  debtor's  tOMa 
M  tierce  would  not  be  mBiDUined.     lb. 

Id  in  Ktioti  agftioet  an  assignee  in  re- 
>lkia  of  certain  merchandise  which  had 
depoeited  with  ibe  insolvent  to  sell  on 
\tmoTi— Held,  ilbtmissing  the  pleaof  the 
aot,  that  euch  goods  were  propertjr  beid 
'  henefii  of  another,  and  did  not  veet  in  the 
«.  Laielori  Walker,  17  L.  C.  R.  M9, 
186T;  InP.  Act,  18T&,  sec.  16. 

And  held,  also,  ihat  they  could  not  be 
td  bj  the  assignee,  thougfa  seized  by  the 
rd  of  ihe  insolvent,  prior  to  the  atlach- 
>f  ihe  insolvent  eataie,  notwithstanding  a 
GW  bj  the  landlord  with  the  aasignee 
Dg  his  lieu  upon  the  property'  in  quee- 
T  renL     lb. 

Where  a  creditor  agreed  that  the  debtor 
Ini^e  an  assignnient  otherwine  than  in 
.nner  preocribed  by  (be  Act— ir«U,  thai  he 
not  svail  himself  of  *uch  assignment  to 
t  the  estate  uf  the  debtor  to  compulsory 
>tion.  Whytt  V.  Cohen  k  CfaAen,  I' 
1,8.1,  S.C  1869. 

Eicept  during  the  three  months  folloi 
Dch     asnignment.      Halchiru    el    al.    _ 
k  Cohen,  U  L.  C,  J.  85,  8.  C.  1869,  & 
1i  Plinmet  et  al.   &  Phnguet,ili~  L. 

C.  1873  ;  Ia«.  Act,  1876,  sea.  3,  se.  J. 

Where  a   wagon   was  held  bj  a  wagon- 

for  repMrs,  and  the  owner  became  insol- 
Held,  thai  the  assignee  could  not  recover 
tion  of  the  wagon,  unless  he  paid  for  the 
I,  or  gave  securitv  tberrfor.  Sleieart  A 
r,  17  I.e.  J.  1S7;S.  C,  1873. 

An  aosignrnent  has  the  etitet  of  annull. 
attachment  aicainst  moveables,  TVaAanA 
-u  &  McCaffrey  et  al.,  5  B.  L.  S""  "  " 
Ins.  Act,  f876,  sec.  16, 

la  7Vu»(.— An  int«rvention  wm  filed  bv 
>pondent8  to  a  writ   of  altuzhment  sued 

the  plaintilT,  in  virtue  of  which  certain 

were  eeized  as  belonging   to  defendants' 

;nt   e«lale,    but   which   the   respondents 

')ai>baving  been  assitrned  Co  them  b,«  the 

■nl  for  theteneflt  of  the  creditors— fleW, 

ne  the  judgment  of  the  court  below,  that 

ofvent    debtor  cannot  transfer  or  aasign 

is  stock  in  trade  to  two  of  his  creditors  in 

>r  the  benefit    of  the  whole  without  the 

t  of  all  the  creditors,  and  when  euch  an 

ment  in  maile.  and  ihe  assignees,  having 

r.lock  uptheBhop 

dvertise  the  goods 

■fitof  the  creditors 

,  notwithstanding. 


el  al.  ic  Michon  et 


59. 

)e  Act  of  1864— 
to  trusteee,  not 
LCt,iaafraudiileDt 
:.  3,  SB.  l,of  said 
rmehemontagne  & 
I,  B.  C.  1870, 

mvuvane*  or  uilgn- 
ot  hu  orsdltcn  othar- 
bsd  t>T  tUi  AbI  ;   or 


INSOLVENCY.  622 

166.  ToWhimUade.^yi\>ttt*.nMf\%i\xa*tA 
had  been  made  to  an  official  aeei^ee  not  reduleut 
in  the  county  or  plane  where  the  insolvent  hitdhis 
domicile,— few,  that  evidence  must  be  ad.iuced 
by  the  parly  plealiDgsachMeignmeui,thauber» 
was  no  official  assignee  resident  in  sucb  county, 
and  that,  notwithsianding  that  the  sheriff  in  his 
a  writ   of  attachment   certifies  that 

„  jio    official    assignee    residing    there. 

Martin  v.  Thomat,  15  U  C.  J.  236,  P.  C.  B. 
1871. 

166.  Accontingtoihe  Aotof  1869assignmenl» 
insolvency    can     only   be   made  to  official 

aoeignees  resident  in  thecoanly  wlicie  the  insol- 
vent has  his  domicile,  and  an  official  assiiinee 
resident  in  the  city  of  Montreal  who  was,  under 
the  Act  of  1864,  pppointed  such  for  the  judicial 
di-trict  of  Montreal  and  continues  in  the  office 
under  the  Act  of  1869,  has  not,  under  sec.  2  ot  the- 
lalter  Act,  a  riglil  to  receive  an  assigtinieni  Iroiii 
an  insolvent  having  his  domicile  in  the  cunmy, 
being  part  of  taid  district,  when  an  <ilficial 
as«ii{nee  haa  been  appointed  under  the  Aut  of 
1869  for  that  county,  and  is  a  resident  tnere.* 
Gravel  in  re  A  Steaart  &  Vilfton,  17  L.  C  J. 
326,  8,  C.  1873,&i)(«ff(a»»v.  WHghtk  Brown^ 
II  L,  C.  J,  310  i  4  C,  L.  J.  12,  S.  C,  B.  1>*67, 

167.  Vohntary.  —  VolunUry  assignment 
mode  by  a  creditor  before  the  Insolvent  Act  of 
1864  to  two  of  his  creditors,  on  condition  of  a 
final  jiBcharge  of  their  claims  by  those  becom- 
ing parlies  thereto,  was  held  in  appeal,  confirm- 
ing the  judgment  of  the  court  below,  to  !«  in- 
operative as  regaitls  creditor"  who  had  refused 
to  lecome  parties  thereto.  McFarlane  et  al.  t 
McKeiaie  eial,  5  L,  C,  J.  106,  Q-  B  1861,  airf 
note  to  art.  164  mpra. 

168.  What  is,- An  English  commisfion  in 
bankrnptcy  operates  in  Canada  as  a  volun;ary 
assignment  by  the  bankrupt  for  the  benefit  of  his 
creditors.  Bruce  v.  Anderion,  3  Bev.  de  Leg, 
79,  K.B.1818. 

V.  Attachheht. 

169.  A  writ  of  attachment   under  the  Insol- 

veiit  Act,  issued  on  the  affidavit  of  a  person  not 
authorised  thereto  by  the  plaintiff  or  creditor 
demanding,  isnull  and  will  bequaHheJ,t  Peckett 
&  Plinguet  et  al.  &  Plingvet,  4  B,  L.  644,8.  C. 
1873. 

170.  The  bearer  of  a  promissory  note  given 
as  collateral  security  has  a  right  to  a  writ  oC 
attachment  in  insolvency  under  Hie  Act  of  187* 
BEainsl  the  maker  of  the  note,  Satchins  el  al- 
y.  Cohen  &  Cohen,  U  L.  C.  J.  85,  S-  C.  1 869, 

171.  Where  a  partnership  has  been  dissolved 
a  writ  of  attachment  will  still  lie  against  the 
members  thereof  in  compulsoij-  liquidation  of  the 
affairs  of  the  partnership,  and,  in  such  case,  the 
creditor  of  one  of  the  individual  partners  has  no 
right  as   against  the  creditors  of  the  dissolved 

If  baliiBiuiablcitomeatlilaliKbUmstliifan.lie  n»k«* 
■ny  ult  or  oonTeyuioe  of  tin  whole  or  It-  "••i-  n»rtnr 
hlntookln  tmleor  of  hi»««Mt»,wllhout 


„„,.„... ,  .r  withoat'iatti^ng  11">1 

•Addnnad  to  lbs  official 
trlot  In  irliloli  «uoh  mil  stii 

■hull  vast  In  the  o(Bcl»l  aMiKnea  oi  tuu  mimiij  ui  uu.- 
irietwher.dnlliai.n.e»liallEi.BlHued.    B«,  16,-Ed. 

t  Abt  creditor  upon  W»  aflldavlt  or  tliat  of  hii  clerk 
or  otber  duly  authorlied  venv  Ids.  am,  linG,>«,B.Q.&. 


iiigneeof  the  coonlj  oril 
luua,lpi.Aet,lS7IJ,i«- 
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iSrm  to  oppose  the  attachment.  The  City  of 
Olasgovt  Bankk  Arbuckle  et  al.,  &  Kerry  et  at, 
16  L.  C.  J.  218,  S.  C.  R.  1872;  1899  C  G. 

VI.  Claim  or  Corporatiox  in. 

172.  Where   the  debtor  of  a  corporation   be- 
' cornea  insoWent,  and  the  property  subject  to  the. 
claim  is  sold  by  the  assignee,  the  claim  is  there- 
by distinguished  as  regards  the  debtor.    Blain 
'Jl  The  Corporation  ^  Granby^b  R.   L.  ISO, 
S.  G.  B.  1873  ;  Ins.  Act,  1875,  sec.  81. 

Vn.  Claim  of  Wife  in. 


173.  Where  by  his  contract  of  marriage  the  in- 
solvent had  stipulated  as  follows  — **  And  in  con- 
**  sideration  of,  the  said  intended  marriage,  and 
^'  that  there  shall  be  no  community  of  property 
■*^  between  the  said  partie8,the  said  Patrick  Leslie 
^'  hath  given  and  granted,  and  by  these  presents 
''^  he  doth  give  and  ^rant,  untothe  saia  Marie 
''  Elmire  Delisle,  bis  intended  wife,  accepting 

the  same  in  lieu  of  dower,  and  of  every  other 
matrimonial  right,  claim,  pretension,  and  de- 
mand by  her  whatsoever,  the  sum  of  £4|000, 
current  money  of  this  province,  which  said 
sum  shall  be  paid  by  the  heirs^  executors,   or 
administrators  of  tne  said  Patrick  Leslie,  as 
soon  after  his  decease  as  circumstances  shall 
permit,  to  the  said  Marie  Elmire  Delisle  ani 
their  lawful  issue  by  the  said  intended  mar- 
riage, in  case  the  said  Marie  Elmire  Delisle 
'"  shall  marry  the  said  Patrick  Leslie  and  not 
^'  otherwise/*  and  the  propertjr  of  the  insolvent 
having  been   sold  by  the  sheriff,  his  wife,  the 
«aid  Marie  Elmire  Delisle,  claimed  by  opposition 
€o  be  paid  out  of  the  moneys  levied    by  the 
sheriff  the  total  amount  of  her  claim  of  £4,000, 
•unless  the  creditors  should  ^ive  security  that 
/On  the  death  of  Patrick  Leslie,  and  in  case  she 
-survived  him,  she  should  be  paid  the  said  sum 
— Heldy  that  under  the  maxim.  Jamais  mari 
nepaya  douairct  the  demand  of  the  wife  could 
not  be  maintained.    Masson  et  ah  &  Leslie  et  aL 
A  Delisle  et  vir.  &  The  Bank  of  Montreal,  10 
L.  G.  J.  233,  8.  G.  1861 ;  1448  G.  G.,  Ins.  Act, 
1876, sec.  81. 

174.  But  held,  in  another  case,  that  a  sale  of 

f property  under  the  bankruptcy  laws  in  force  in 
84d  did  not  purge  the  property  from  the  dower 
then  opened.  Massuet  Morley,  13  L.  G-  J.  85 
4fe  14  L.  C.  J.  308,  Q.  B.  1869. 

175.  And  in  a  still  later  case — Held,  that  a 
stipulation  in  the  marriage  contract  whereby  the 
wife  surviving  in  to  receive  in  lieu  of  dower  the 
interest  on  £1,000  during  life,  the  principal  to  go 
to  the  children,  is  not  a  con  tract  dependent  upon 
a  contingency  within  the  meaning  of  the  5l8t  sec. 
of  the  Insolvent  Act  of  1869,  and  therefore  in  the 
«vent  of  the  insolvency  of  the  husband,  the 
assignee  could  not  be  ordered  to  make  an 
award  on  the  value  of  the  wife's  claim,  as  pro- 
vided by  said  section.    Morrison  in  re&  Sauva- 

feau  A  Simpson  &  Thomas  et  aL,  15  L.  G.   J. 
66,  S.  G.  1871 ;  Ins.  Act  of  1875,  sec.  80. 


cndiion^Held,  that  an  acknowledgment  of  in* 
debtedness  or  confBSsion  ot  judgment  by  a  bank- 
rupt in  fkvor  of  a  creditor  is  no  evidence  as 
a^inst  other  creditors,  and  on  conteatation  of 
such  a  claim,  on  a  plea  of  fraud  or  oolluaion,  it 
is  the  duty  of  the  creditor  to  establish  hia  claim 
and  to  adduce  evidence  of  the  consideration  of 
the  debt  claimed.  Bryson  et  al  k  Dickson,  3 
L.  G.  R.  65,  Q.  B.  1863. 

177.  On  a  petition  by  certain  creditors  of  the  in- 
solvent, that  one  F  should  be  appruted  assignee 
— Eeld,  that  the  vouchers  upon  vhio  i  the  cuiim 
of  the  petitioner  was  based  shouiu  ue  produced, 
and  therefore  that  they  were  not  entitled  to  petition 
as  legally  proved  creditors,  and  that  the  claims 
mubt  be  accompanied  and  explained  by  thegiving 
of  sufficient  particulars.  *  Cot^  v.  Green  £  Roy, 
1  Q.  L.  R.  200,  S.  C.  1876. 

IX.   GOLLOCATIOV  OF    CREDITORS. 


178.  A  chirographic  creditor  may  have  an 
interest  to  contest  the  claim  of  a  hypothecary 
creditor,  without  calling  in  question  the  validity 
of  the  hypothec.!  Lariviire  in  re  &  Wkyte  k 
McEvila,  11  L.  G.  J.  265,  S.  G.  1867. 

179.  Where  there  are  hypothecs  affecting 
several  immoveables,  the  proceeds  of  which  are 
to  be  distributed  at  the  same  time,  and  others 
affecting!  only  some  of  such  immoveables,  the 
general  hypothecs  may  be  divided  according  to 
the  proceeds  of  the  immoveables  affected,  or 
the  balance  which  remains  to  be  distributed,  and 
then  the  mass  of  the  creditors  and  not  the  unpaid 
hypothecary  creditors  may  be  collocated  on  the 
balance  of  the  price  of  the  sale  of  one  of  the  im- 
moveables liberated  by  the  division  ot  the  general 
hypothec.    lb.  &  4  L.  G.  J.  42. 

X.  Commission  in  Bankruptct. 

180.  An  English  commission  in  bankruptcy  does 
not  act  in  Canada  as  an  absolute  conveyance  of 
the  bankrupt  property  to  the  assignee,  nor  does  it 
affect  the  principles  of  provincial  creditors ;  but 
the  assignee  may,  by  action, attach  the  property 
of  the  oarikrupt,  and  out  of  the  proceeds  take 
the  share  which  belongs  to  the  English  creditors. 
Brvce  V.  Henderson  k  Raiidall,  2  Rev.  de  LSg. 
75;  K.  B.  1818. 

181.  Nor  can  a  commission  in  bankruptcy  sus- 
pend proceedings  in  execution  of  a  judgment  of 
the  Court  of  Queen's  Bench.  Macfarlane  k  Lanr- 
tot  k  Brauli,  1  Rev.  de  lAg,  45,  Q.  B.  1845. 


ym.  Claims  in. 

176.  On  the  conti'station  of  a  report  of  distri- 
bution'of  the  estate  of  an  insolvent,  where  several 
tjuestiona  arose  as  to  ihe  respective  rights  of  the 


•  The  clainu  of  creditors  furnished  to  the  assignee,  at- 
tented  under  oath  and  accompanied  by  the  vouoiera  on 
which  they  are  based,  or  wtiere  Touchers  cannot  be  pn-w 
duced.  accompanied  by  such  affidavit  or  other  evideoee 
as,  in  the  opinion  of  the  assignee^hall  justify  the  abs«nre 
of  such  Touchers,  shall  be  considered  as  proved  nnleas 
contested,  in  which  case  the  claims  shall  be  esti^Uahckii 
by  legal  evidence  on  the  points  raised.  Ins.  Act,  ISTt, 
sec.  104.— Ed. 

t  It  shall  be  the  duty  of  the  Inspeetors  to  ezamlna  -with 
the  assignee  the  claims  made  against  the  estate  and  also 
each  dividend  sheet  before  the  expiration  of  the  dalav 
within  which  the  same  may  be  objected  to,and  to  instruct 
the  assignee  as  to  which  claims  or  oollocattonssboiild  be 
contested  by  and  on  behalf  of  the  estate,  whenupCMi  < 
testation  shall  be  entered  and  made  in  the  nama  fiC 
assignee  or  of  the  inspectors,  or  of  some  lndlv1daalaK«di- 
tors  consenting  thereto ,and  shall  be  tried  and  <* 
by  the  court  or  Judge;  and  the  costs  of  noho 
unless  recovered  from  the  adverse  partvjriiaUhajMlfllovt 
of  the  funds  belonging  to  the  estate.  Ins.  Aet,  HIS,  i 
98.— Ed. 
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XI.  C0HPO8IT10V. 

182.  Effed  of,^K  deed  of  oomposition  be- 
tween a  tirm  aod  the  creditor  of  that  firm,  iii 
which  it  is  etipulated  that  all  the  creditore 
Kboald  81^0  it*  is  not  vidid  or  binding  upon  any  of 
the  creditors  unlesa  they  all  sign.  CuoiUier  et 
al  k  BuUcB^  1  Rev.  de  Lkg.  109,  Q.  B.  1842. 

183.  A  debtor  having  obtained  somposition  of 
his  debt  and  time  ibr  payment  of  the  balance, 
failed  to  pay  such  balance  according  to  the  terms 
of  the  compoeition-^JSisfif,  that  the  creditor  was 
entitled  to  the  whole  amount  of  the  debt,  and 
that  Dotwiihetanding  the  defendant  tendered  the 
amount  of  the  composition  before  the  institution 
of  the  action.*  Beaudty  v.  Barrette,  1  Rev.  de 
Ug.  33,  Q.  B.  1845 ;  &  Atkinson  v.  Negbiti,  Ih. 

184.  Where  the  plaintifis  had  accepted  two 
notes  as  a  composition  of  their  claim  at  the  rate 
of  10  shillings  m  the  £,  agreeing  on  receipt  of  the 
same  to  grant  the  insolvent  a  full  discnarge — 
Beldi  on  the  failureof  the  insolvent's  executor 
to  meet  the  second  note  at  maturity,  that  there 
was  no  discharge  of  the  original  indebtedness, 
and  that  judgment  would  go  for  the  amount  of 
the  original  debt,  less  the  amount  of  the  first  note 
which  was  pud.  Broion  et  al.v.  HarHffonjS 
L.  C.  J.  43,  §.  a  1860, 

186.  In  an  action  on  a  promissory  note  made 
bj  the  defendants,  where  the  latter  set  up  a  deed 
of  composition  entered  into  with  their  credi- 
tors smoe  the  date  of  the  note  sued  on — Held, 
that  the  note  must  be  considered  to  have  been 
included  in  the  composition,  and  the  action  was 
dismis-ed  upon  proof  of  the  payment  of  the  com- 

ritton  agreed  upon.   Evans  &  Cross  et  al.^  16 
C.    R.  86,  S.  G.  &  16  L.  C.  R.  469  &  2 
L,  C.  L.  J.  79,  Q.  B.  1866. 

186.  Where  an  insolvent  fails  to  carry  out  the 
terms  of  his  oempoeition  and  to  meet  his  engage- 
raeots  thereonder,  the  creditors  may,  on  a  second 
insolvency,  claim  the  full  amount  due  them  ai 
the  time  of  the  first  insol  vency^  as  if  no  composi- 
tion had  been  made.  Clarke  et  al.  in  re  k  The 
MoUons  Bank  k  Buchanan,  4  R.  L.  226,  8.  C. 
1872. 

187.  Where  action  was  brought  for  a  balance 
due  on  an  account  for  goods  sold  and  deli  vered,ana 
an  agreement  in  the  following  terms  was  pleaded: 
*'  We,  the  undersigned  creditors,  hereby  agree  to 
"  take  2s.  6d.  in  the  £  for  our  respective  claims 
''set  forth  in  the  annexed  statement,  and  on 
''  payment  thereof,  within  six  weeks  from  date, 
'*  we  hereby  agree  and  undertake  to  erant  him  a 
"discharge  in  fUll." — Held,  thatsudian  agree- 
ment efiSeeted  a  novation  of  the  original  debt. 
Tees  V.  McOulloch,2  U  C.  L.  J.  134,  S.  C.  1866. 

188.  Where  a  creditor  agrees  to  a  composition 
with  one  of  two  members  of  an  insolvent  firm 
without  discharging  the  other,  and  obtains  secu- 

*  A  dM<t  of  compocitfon  and  diMharge  may  he  made 
voider  tba  A«t,  eitn«>r  in  ooDsiileratlon  o(  a  cmnposition 
payabla  la  aach  or  on  tenoB  of  credit,  or  {Mrtialiy  for 
C4ifth  aii4  pactlally  on  credit ;  and  ti*e  payment  of  luch 
compofllUoa  may  he  secured  or  not  ace 'rdinf;  to  tlie 
liIeasuxB  oi  the  creditors  signing  it ;  and  the  disctiurge 
therein  ooaMliiad  mav  be  absolute  or  u  av  be  conditional 
upon  tha  oQottttfton  of  tUe  oompoaitioii  being  sMtisfled; 
but  if  aaoli  dls^MUsa  be  conditional  upon  Uie  coinp<isi> 
tioo  beiflf  paid,  and  the  deed  of  oomposition  and  dis- 
charge thestia^aenUitned  should  cease  tu  liave  effect  ^  the 
MSignae  ahall  lauMdiaiely  resume  possession  of  the 
estate  and  affaetaof  the  insolTeni  in  the  state  and  con- 
dition la  wbidi  thay  shall  then  be.    Ins.  Act,  1876,  sec. 


rity  for  such  composition, and  afterwards  releases 
the  compounding  debtor  without  the  consent  of 
the  other  debtor,  for  a  less  amount  than  the 
composition,  and  surrenders  the  security,  the 
other  member  of  the  firm,  in  an  action  against 
him  b^  suph  creditor  to  recover  the  balance  of 
his  claim,  may  successfully  resist  the  action  by 
an  ezeeptio  cedendarum  acftonom.  The  Mol- 
sons  Bankv.  Conwcw,  17  L.C.  J.  189,8.  C.  1873. 

189.  Signed  for  Fraudulent  Consideration. — 
Under  a  writ  of  attachment  issued  at  the  in- 
stance of  certain  creditors  who  had  been  induced 
to  sign  the  composition,  but  who  subse(|uently 
discovered  fhiud,  the  deed  of  composition  was 
set  aside  on  proof  that  they  had  been  induced  to 
sign  by  fraudulent  misrepresentations.  Oirard 
k  Hall,  1  L.  C.  L.  J.  68,  Q.  B.  1866 ;  and  note  to 
art.  239  injra. 

190.  Signed  by  Fraud. — A  note  given  by  an 
insolvent  to  one  of  his  creditors,  for  the  purpose 
of  obtaining  his  signature  to  a  deed  of  composi- 
tion, cannot  serve  as  a  ground  of  action  against 
the  insolvent,  and  the  giving  of  such  a  note  will 
be  considered  a  fi*aud  on  the  other  creditors. 
Sinclair  k  Henderson  et  al,  9  L.  G.  J.  306  k  1 
L.  C.  L.  J.  61,  Q.  B.  1866. 

XII.  GoKFLioTiNG  Writs  of  Exbodtioit  and 
Attaobhekt. 

191.  The  guardian  of  property  seized  has,  in 
virtue  of  a  writ  of  compulsory  liquidation,  a  right 
to  a  saisie  revendication  against  the  bailiffand 
creditors  seizing  if,  notwithstanding  the  issue  of 
the  writ  of  liquidation,  they  persist  in  retaining 
the  possession  of  the  goods  of  the  insolvent 
under  an  ordinal^  writ  of  execution,  or  even  of 
saisie  gagerie.  JVhyie  v.  Bisson  et  al.,  3  R.  L. 
449,8.  C.R.  1871. 

Xin.  Contestation  of  Claims. 

192.  Where  in  contestation  of  a  claim  in  in- 
solvency, the  assignee  first  verbally  having  fixed 
upon  a  convenient  day  for  hearing  and  taking 
evidence,  and  the  contestant  inscribe  the  matter 
with  due  notice,  and  all  the  parties  interested, 
including  the  astsignee,  appeared  on  the  day 
fixed  and  shewed  their  acquiescence  as  to  the 
regularity  of  the  proceeding,  by  allowing  the 
assignee  to  give  an  award  without  an  objection 
— Held,  that  the  proceedings  were  illegal  be- 
cause under  sec.  71  of  the  Insolvent  Act  of  1869 
the  day  for  proceeding  to  take  evidence  should 
have  been  fixed  by  the  assignee  in  writing, 
and  the  assent  of  ine  parties  to  the  irregular 
mode  of  proceeding  was  not  a  waiver  of  the 
irregnlaritief«.*  Dams  in  re  k  Clarke  k  Mol., 
«oii,  15L.  C.  J.  631,S.  C.  1S71. 

XIV.  Contestation  of  Dividend  Sheet. 

193.  The  deciHOn  of  the  assiirhee  on  the  con- 
tes^tation  of  the  div.deud  sheet  is  final,  unless 


*  If  any  claim  be  objected  to  within  the  said  period  of 
eight  daySf  or  if  aiiv  dispnte  Hnses  between  tlie  crediton 
of  the  insoWent,  or  betwepn  bim  and  any  creditors  as  to 
ihe  amount  of  the  claim  of  h  cre<Utor,  or  as  to  the  rank- 
ing or  privilege  of  the  olftini  of  any  urwiitor  upuii  such 
dividend  sheet,  the  objection  sha  1  be  filed  in  writing  by 
or  before  the  assignee,  who  shall  malce  a  record  Ibereof, 
wblch  judgment  shall  oe  flnal,  uulera  appeahtd  from  in 
tlitt  manner  hereinafter  provided.  Ins.  Act,  lS76,sec.9Bw 


W 


fi27  INSOLVENCY. 

■ippeftled  trom  ifithin  three  dajs  bj  a  service 
iipoo  the  party  himself.*  In  re  LarivUrt  & 
Whyte  4  JteEnlla,  U  L-  C.  J.  2E6,  S.  C.  1867. 

XVI.  DuTS  SoBsBQCEirr  to. 

194.  Ptymeat  bj  a  third  partj  oreDmBdue 
bj  an  insolreDt  debtor  without  transrer  or  Bob- 
,  crealipg  a  debt  substqueut  to  the  in- 


won  et  al.  ft  Dicktoti,  3  L.  C.  R.  65,  Q.  B. 


XVII.    DML4RATI0M    IK. 

I9b.  The  filing  of  ft'decIaralioD  wilhawritof 
attachment  in  compulsory  liquidation  under 
the  Insolvent  Act  of  1869  ia  irretiular.t  Mav- 
tJttoih  V.  Daeia  et  al.,  14  L.  C.  J.  235, 8.  C.  1870. 

XVm.  Dblays  im. 

196.  An  insolveot  who  has  allowed  the  five 
days  allowed  bv  ihe  Act  to  petition  to  elapse  will 
not  be  allowed  to  appear  anerwards.J  May  v. 
Larae,  1  L,  C.  L.  J.  97,  8.  C. 

197.  An  aBsiniee  in  his  quality  as  such  haa  a 
'  right  to  grant  delay  to  a  debtor  of  the  inHolvent 

for  the  payment  of  a  judgment  claim.  Stnical 
V.  CallelU,  16  i,.  C.  J.  :il,  Q.  B.  1871  [  Ins.  Act, 
1876,  sec,  38. 

198.  And  a  delay  granted  by  tlie  ansignet  in 
such  case  has  the  e^ect  of  suspending  the  execu- 
tion oflhe  judgment  for  ilie  part  due  toiheinsol- 
venL  lb. 

XIX.  Delivert  IK. 

199.  Whal  eo7«(iiu(M.— The  delivery  claimed 
by  the  12ih  sec.  of  the  Insolvent  Act  of  1864 
is  an  actual,  complete  and  final  one,  and 
consequently  the  delivery  of  goods  to  a  pur- 
chaser's shipping  agent  in  England  for  Irans- 
mission  to  ilie  purchaaer  In  Canada,  and  Ihe 
entering  of  the  goods  in  bond  here  by  the  pur- 
chaser's custom  house  broker,  is  not  such  a 
delivery  aswiti  defeat  the  vendorV  remedy  under 
the  ITMh  and  177th  arts,  of  the  Custom  of  Paris. 
Sataktcorth  et  al  v.  Elliott  el  al-  &  Broten,  j 
10  L.  C.  J.  197,  8.  C.  lues  i  1999  C.  C. 


of  a  oopjp  thereol  on  tbs  claimant,  aiid  tbe  cUlniiui! 

wUeli tlni*  maji.  howsver.lM  anlarEBd  bj  tbe  Jodie,  vltli 
■  llks  dtlay  to  thecontwtant  toisplT ;  uid  npon  ue  cauk- 
pletloo  olan  Itaae  npon  snata  objsctfon  ,tbe  ualgnee  iliall 
iruumlt  to  tbe  cisrk  of  l^e  coait  Cfa«  dlvldand  abeei  or  ■ 
ooprtber«o[,«IUiallttaepBp«nuiddocaDunursU(lnt 
to  tncta  oblMlton  or  eontM'aUiui,  and  aor  pan;  to  Ii 
marllz  aday,  of -*■'-■■■ — ■■ — ■-  •■ — >-- "<.-  -t — .. 


the  advena  putr,  tor  pio««dliLE  to  take  avldona 
.  '_  ,  idibantharufterpnnen 
itaeraon  tromiUr  lodajuiitJItbc  etIdenM  iball  ban 


tbareon  belort  tb«]Ddgs,  and  ibalT  tharufterc 

'■" "^omiUr  lodajuiiUlth*  etIdenM  ibal.  _ 

1.  th«  oBM  hurduidthe  JndsmaDinnderad 


Ina.  Act,  irirn,  w 

t  SOiili,  uidondu  tbain*.  Aet  of  ISTBalio.— Ed. 

tBatoDlj-wItblnfiTedari.  InB.  Aet,iee.  G— Ed. 

1  Uttdar  tha  laMtvent  Aet  of  IRS^  chs  Tondor**  tiro  i 
remedy  at—ai  after  tbt  drttvery  oi  tbe  gooda.  Ina.  Ai 
ISTB,!**,  la^Exi. 


INSOLVENCY.  INSOLVENCY. 


nsolTeocy.*  The  Attorney  Getteral&La- 
1  K.  L.  142,  S.  C.  1ST2. 
Od  a  petition  for  the  diacbarge  of  an  in- 
t  under  the  Act  of  1869,  a.  year  after  the 
meat  or  issue  of  the  writ  of  attocbment, 
Ige  may  ex  mere  mofu  order  an  examina- 
ito  all  the  trsosactiona  or  the  inaolve 


'e  from  the  aaaignee  a  detailed  report 
toe  afiairB  of  the  insolvent,  and  that,  al 
I  the  petition  for  discharge  ie  not  opposed 
'  interested  parly -t  Sutherland  el  al.  in 
.,3aL.  579,  S,  C.  1872. 

On  a  contestation  of  an  application  for 
Tge—Held,  that  the  insolvent  Is  bound  to 
tfflrst  and  show  that  he  has  fuelled  the 
ioiw  prescribed  by  the  [nsol  vent  Act.  Sol- 
a  re  &  Samuel,  2  R,  C.  232,  S.  C.  K.  1872  ; 
ot.  1876,  sees.  64  &  G5. 

The  insolvent  petitioned  for  his  discharge, 
le  that  more  than  a  year  had  passed  since 
lolvency,  aod  that,  having  couiormed  totlie 
etnenta  of  the  law,  the  Judge  was  hound  to 
them  a  discharge.  Thepartieahadmadea 
tary  a.'isiKninent,  and  from  that   tin"  *~ 


,tion  of  the  insolvent,  and,  in  fact,  nothing 

-Held,  that  the  petition  mn^t  be  rejected. 

el  el  al.  exp.,  2  R-  C  47ri,  S.  C  1 87^- 

,  A  debtor  winning  his  discharge  under  the 

enl  Act  of  1869  must  address  a  notice  lr> 

B  creditors  in  conformity  with  sec.  IIT  of 

let.    Eiiakarliii  re,  5  R.  L.  436,  1874  ; 

.ct,  1675,  Hec.  64. 

.  The  notice  required  by  the  101  sec.  of 

ct  cannot  be   given  by  advertisement  in 

'eekly  edition  of  a   newspaper.     Mope   & 

:k,  18  I-  C.  J.  28,  y.  B.  18741  Ii"-  Act 

sect'.  6:1  &  64. 

.  And  the  notice  of  n  petition  for  discbargi' 

be  given  by  mail  as  well  as  dv  advertixe- 

;    Starke  et  al.  in  re  mo,  IS'L.  C.  J.  73. 

1874,  &  Itxilin  in  re  exp.,  5  R.  L.  254,  S. 

'4. 

.  On  an  application  for  oonlirmation  of  a  ' 

)r compaiition  or  discharge — Held,  reverB- 

e  judgment  of  Court  of  Review  and  con- 

g  tliat  of  the   Court  of  original  jurisdic- 


ilKharee  imdRr  thia  Act  sk>l]  t>ot  apply  withoDt 
t  coiiKiit  ot  Uiecredl  torio  any  debt  tor  enfonlni 
rmeiilot  which  tbelmprtunDiaiit  of  tbe  debtor^ 

•Without  lucli  consent  to  uiy  HfL  to  which  a  dTa- 
underthli  Act  <loe»  not  apply.    III*.  Act,  1875,  aac. 

d  whether  inch  appUcattoii  be  CDnleiled  or  not  It 
e  Incumbent  upun  thr  Inaolvent  to  prove  that  he 
l11  respeclacotifornwd  himaeir  to  tba  proTliioaaol 
I ;  and  he  shall  ■ubmltblmaaif  loaiiy  order  wbich 
irt  or  Judge  may  mah*,  apon  or  withoat  an  appll- 
u>  that  eRect  ,10  tbe  and  that  be  be  eiamined  touch 
aetata  and  eflacta  and  bla  conduct  and  manafte- 
Ihli  attain  and  bDBlDMigenenDl/,  and  touching- 
nd  evetj  detail  and  pariTcalac  tliarer'  -  — -■  "- 


•e  may  be,  alter  beuinf  tl 

nt.  It  any,  and  any  svldence  that  may  be  adduoad. 
ake  an  onler  either  gtsndni  the  dlieharge  of  (he 
ntorretualnBit.  fna.  Act,  ISTS,  MC  SS. 
Ji  Dotloe  ebalT  ba  glren  by  one  adTsitlaameDt  In 
leial  Oa»tt«,  and  alio  bylHtar  or  card  poat-paid 
■•d  to  aacb  ot  the  credlUra  by  m^L  at  laaat  one 
before  preMntln*  tbe  petition  to  the  court  or 
Im.  Act,  IS;G,  acca.  U  «  «. 


631 


INSOLVENCY. 


INSOLVENCr. 


632 


(ioai  thftt,  in  Ofdertofonn  the  majoritjr  in  num- 
lier  and  three- fourtba  in  value  reqniied  by  the 
Ineolvent  Act  of  1869,  the  creditors  only  who 
Jiave  filed  their  claims  with  the  assignee  in  ac- 
cordance with  sec  122,  and  who«e  clisims  have 
Iteen  proved,  are  to  be  oonnidered.*  TauMsaint 
&  WurteU,  1  Q  L.  B.  69  <fc  127,  Q.  B.  1874. 

217.  Nor  can  one  oppose  to  each  application 
the  insuiBciency  of  the  notices  required  by  sees. 
97  and  1 17  if  the  insolvent  have  given  the  notice 
reaoired  by  sec.  101.    lb. 

218.  Nor  is  the  fact  that  the  insolvent  has 
been  put  in  possession  of  the  esUte  after  the 
deposit  of  the  deed  of  composition  against  the 
wishes  of  a  creditor  a  reason  for  refusing  a  con 
firmation  of  his  discharge.    lb. 

219.  Nor  is  an  unaccepted  offer  of  preference 
made  by  a  third  party»  without  the  participation 
of  the  insolvent,  a  reason.    lb. 

XXI.  Effiot  of. 

220.  Action  was  brought  on  a  promissory  note 
liiivinc  two  years  or  thereabouts  to  run,  on  the 
ground  that  the  maker  had  become  insolvent 
and  had  left  his  domicile  in  Lower  Canada,  and 
tiie  defendant  demurre<l  on  the  ground  that  the 
plaihtitt'  had  not  alleged  fraud  or  secretion  on 
t.ie  partof  the  in.<«oIvent — Held,  dbmissing  the 
licmurrer,  that  the  note  was  due  on  proof  of 
ii»84»lveficv.t  Looell  v.  Mtiklt,  2  L.  C.  J.  69, 
S.  C.  1863. 

221.  Where  the  piirchai>er  of  a  certain  quan- 
tity of  tea,  after  having;  given  notes  therefor,  be- 
came inpolveni— /f(cW,  that  the  goods  being 
^till  unbroken  in  hin  poflseneion,  the  vendor  had 
a  privilege  therei>n,  and  could  attach  the  8anie 
l»y  conservatory  proce88.t  Torrance  ei  al  v. 
f  homos,  2  L.  C,  J.  99,  S.  C.  1868. 

222.  And  held,  alHo,  in  several  similar  cases, 
ihatthe  vendor  under  such  circumstances  could 
revendicate  the  good.«.  Sinclair  et  al.  v.  Ferffw 
son,  2  L.  G.  J.  101,  S.  C.  1858,  and  note  to  pre- 
ceding article. 

223.  Where  a  party  to  a  suit  pending  becomes 
insolvent,  all  proceedings  will  be  suspended  on 
motion  to  that  effect  until  the  assignee  to  the 
insolvent  estate  has  taken  up  the  instance. 
Burland  v.  Larocque,  12  L.  C.  J  292,  Q.  B.  1867. 

224.  No  hypothec  can  be  acouired  on  the 
property  of  a  person  notoriously  insolvent.^ 
Xa  Banque  Jacques  Cartier  v.  Ogilvie  &  Brown, 
19  L.  C.  J.  100,  Q.  B.  1876,  k  art.  244  ei  seq. 
infra^ 


^IfatthecloMof  th'-^tne^ting.orat  AiiTttme  therenfler 
the  insolTent  hiw  obtain^f  1  the  asftt* nt  to  nl«  dlHcbiiriio,  or 
to  -he  propo  e  cooip(i«itioii  %m\  discharge  of  n  mHjoriiy 
in  number  of  hi*  eredltore  who  have  proved  cairns  to  -  he 
amonnt  of  f  luoand  upwards,  and  who  rei>respnt  aC  lenst 
three-fourths  in  value  of  all  the  olalnis  of  f  100  and  up- 
wards whieh  bave  been  proved.    Imb.  Act,  1816,  -ec.  82. 

tAll  debts  due  and  payable  bjr  the  iusuWentat  the  time 
of  the  •zecntion  of  a  de^d  of  asiignment,  or  at  the  time  of 
the  issue  of  a  writ  of  attachment  under  this  Act.  and  all 
debts  due  but  not  then  actually  payable,  su eject  tn 
rebate  of  interest,  shall  have  the  right  to  rank  upon  the 
etUte  of  the  insolvent.    Ins.  Act,  lh76,  see.  80. 

X  Except  in  the  Province  of  Quebe<>  where  the  privi- 
lege of  tbe  impaid  vendor  shall  cease  from  the  delivery 
of  the  goods  Mild.    Ins.  Act,  tS75,  sec.  S2 

f  Hvpothees  eannot  be  acquired,  to  the  preindioe  of 
•»t****f  ereditors,  upon  the  immoveables  of  persons 
MOtorioosly  insolvent,  or  afterwards  within  the  30  days 
previous  to  their  bankruptcy.  2j38  C.  C. ;  Ins.  Act,  \Wlb 
■ect.  130, 181  *  132. 


XXU.  Btidbkob  iv. 

236.  VHiere  a  cl«ini  was  filed  oo  the  insolvent 
estate  of  a  dehtor  of  a  debt  created  snbscqaent 
to  the  insolvency — Hdd,  that  evidence  of  such 
claim  not  having  been  made  when  the  eaose  was 
*^^larlv  inscribed  at  enqn^te,  it  oonld  not  be 
adduce(f  sabseouently,  when  the  proof  was 
ordered  by  tlir  Court  of  Appeals  on  an  excep- 
tion which  had  been  wrongfully  overniled  by 
the  court  below.  Bryscn  et  at  h  Dickson^  3 
L.  C.  &  66,  Q.  B.  1853. 

XXITL  ExAMiHATiOH  OF  GovsomTS  Dr. 

226.  A  wife  cannot  be  examined  oonoeming 
the  acts  of  her  husband  insolvent  under  the  In- 
solvent Act,  1864/  sec.  10.  jPeron  in  re  A  WTufU 
A  White,  10 L.  C.J. Ill  A  1  L.  C.L.  J.  99, S.  C. 
1866. 

XXjy.  EXAMIVATIOV  OF  InSOLVBKT. 

227.  A  creditor*is  not  debarred  from  his  right 
to  examine  an  insolvent  under  oath  before  a 
indge  by  the  mere  fact  that  a  composition  deed 
has  been  deposited  with  the  prothonotary,  and 
that  notice  has  been  given  by  the  insolvent  to 
ask  for  its  confirmation  .t  Bowie  k  Roonai,  13 
L.  C.  J.  191,  S.  C.  1869. 

228.  But  an  insolvent  is  not  bound  to  submit  to 
an  examination  before  the  assignee  after  having 
obtained  a  compontion  and  discharge  from  his 
creditors.  Johnston  in  re  k  Broum,  3  R.  L. 
431,  8.  C.  1871. 

229.  An  insolvent  may  be  witness  in  a  case  in 
which  his  assignee  is  a  party,  and  that,  even 
where  the  insolvent  himself  was  a  party  before 
the  assignee  took  up  the  tfisfonee.  Bartke  es  oua/. 
k  MilUtU.  3  R.  L.  625,  C.  C.  1872. 

230.  Facts  with  which  it  is  sought  to  reproach 
the  insolvent  can  only  afiect  his  credibihty  aod 
not  his  competency  as  a  witness.    lb. 

XXV.   BxAMlNATIOlf  OF  WiTHEBSKS. 

231.  An  insolvent  or  party  who  has  been 
summoned  for  examination  under  the  Insolvent 
Act  cannot  be  cross-examined.  Fraser  inTe  k 
Sauvageau  k  Winning  et  al.,  12  L.  C  J.  272,  S.  C. 
1868. 

232.  An  Older  for  the  examination  of  witnesses 
in  insolvency  made  on  the  day  of  a  voluntary 
assignment  of  a  partnership  estate,  by  two  out 
of  three  partners,  is  irregular,  and  the  petitioo  for 
such  examination  should  set  forth  satisfaotorr 
reasons  for  the  order.  Luske  etaLinrek  Fhoii^ 
17  li.  C.  J.  47,  S.  C.  1873. 


♦The  court  or  \nd(s^  mar  also,  on  tbe  applteattom  of  the 
a^HigU'  e,  of  the  iitt<pectf>f'*.  ur  o^'any  rreilttor,  oid«r  anv 
other  person.  Inolu  •lug  the  huMbaiid  or  wife  of  tbe  m- 
solvent,  to  appear  before  the  e<»urt  or  Judge  or  the 
assignee  to  answer  any  quesf  ion  which  may  be  pai  U»  himx 
or  h  -r  touching  the  aflTalrs  of  thti  insolv»*ut  aiid  his  90tt- 
duct  in  the  manageme  iof  his  extate.  and  ia  case  «rf 
rffitsal  t  appear  t«»  ;iiif«v»r  the  questions  sobaidtled. 
such  perfM>n  may  b«*  coiuMiiti^^t  aii«l  punl«*hed  by  the 
court  or  Judge  as  lor  a  c*>ui<sui.  t  of  et»ar(.  lus.  Aet. 
1875,  sec.  2e. 

t  The  insolvent  'hHll  at  all  tiniw,  until  be  Shall 
obtained  a-  or«allrraall«Hi  o(-  bis  «UM-hais«,  • 
the  order  of  the  court  or  1n«lge.  and  to  • 
examination  as  the  judge,  the  as<ign  e,  tbe 
hereinafter  mentioned,  or  the  oreuiturs 
Ins.  Aot,  1870,  see.  25. 
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FaHGiaNltlSOLTEVT. 


i  inKilventw 


rs^'h 


al  Tent  were  Beised  br  s  Can- 
the  hKndH  of  ibe  'baatc  of 
-Hild,  tlisi  iliedii'tributioD  of  auch 
'  (he  uuuri  wbemii  tiie  nrilof  seizure 
il  tiiu-[  \je  euverned  bv  tlie  Uwe  of 
irj-  »iid  <\iA  bv  l\w  laws  of  tlie  Ui " 
\t  Canadian  Inland  Sltam  Naeiga 
t  C'llumbian  Insurance  Co.  of  New 
ke  Bank  of  Montreal  A  Ltppingweli 
igood,  I  R.  U  \W,  &.  C.  R.  lHe9. 

FmuD  IK. 

i«re  tbe  insolveiiU  made  an  asBign- 
PireHlale  to  three  IruRlerB,  all  of  Hhom 
ur  Irao  connecleil  with  [he  insolvent, 
oiilaining,  among  other",  tbe  folloniog 
: ''  iliat  upuii  a  surrender  of  all  their 
>  ii>  iheir  urediior)>,  the  I'aid  sssigneee, 
if  tlieiii,  may  obtain  a  dineharge  from 
lit  liabilities,"  and  the  plainliSe  sued 
of  Kiiacliineiil  before  judgnien  to  barg- 
iiy  liail  cevreted  and  were  immediate- 
10  )in:rete  llieir  estate  and  etlectA- 
t  ibe  woril  "  i-ecrele  "  does  not  simply 
ing,  but  rather  placing  tbe  propeny 
t:h  of  the  creditor)^,  to  prevent  liieni 
igiheir  rigbls,  and  that, consequently, 
:i  of  the  insoivebtt  in  making  auuh  an 
law  a  fraud,   and  the  plaiDlifTti 


ified    : 


uing  c 


Bank  v.  Latie  el  al.,  8  L.  C.  J .  8 
;  834  a  C.  P. 

Lh    a  presumption    of  fraud    in    tin 
of  property  by  the  debtor   that   th< 

nt  of  the  price  of  tbe  alienatiou  Hoei 

r.     Pimmer   v.    Bouchard    et  al-,   ' 

19;   8.  C.  1863. 

d  the  fact  that  the  books  of  a    tndr: 


■nnst   be  presumed  (0  be  acquainted   with  the 

CI  ream  stances  of  the  insolvenL  JfoMon  etoLi. 

MeOovan,  i  L.  C.  L.  J.  3T,  S.  C.  R.  1866. 
2iM.  And   where  an  insolTent  gave  In  a  reta- 
in a  hvputfaec  on  hia  property — Held,ib»tthe 

fact  of  the  relationship  would  inve  rise  to  a  pre- 
iptionoffnud.     Whitntg  A  Slia»,3  B.  L. 

439,  Q.  B.  18T1. 

XXVIII.  Fsim>ni.»(T  PBtFiitEiros  ik. 

239.  The  insolvent  iiafe  a  note  for  £100  to 
one  of  hia  creditors  to  facilitate  a  settlement  of 
his  estate  and  the  completion  otadeed  of  COic- 
pusition.  which  (he  creditor  refused  to  sign 
unless  a  settlement  was  had  at  the  same  limeof 
a  claim  which  he  bad  against  anoiber  person  for 
whom  tbe  insolvent  was  snretv — Held,  revers- 
ing the  judgment  of  the  court  below  (3  L.  G.  i. 
2411),  that  as  the  agreement  was  entered  into  at 
(lie  request  of  the  insolvent  himrelf,  and  aa  it 
was  in  no  way  prejudicial  to  the  rest  of  the 
i;redi(ors  who  received  the  composition  to  which 
they  agreed,  that  there  was  no  fraud  or  undue 
preference  in  favor  of  the  said  creditor  by  reaaon 
thereof,  and  his  action  for  the  amount  of  the  note 
must  be  maintained.*  GreaiiXieldM  et  al.  k 
ria-mondon,  8  L.  C.  J.  192  A  LD  L.  C.  R.  261, 
Q,  B.  1H63. 

£40.  And  io  anoLher  case  in  which  the  insol- 
vent gave  a  note  to  one  of  his  creditors  for  tbe 
payment  of  an  extra  Qve  ehillings  in  the  ponnd 
on  iiis  claim,  to  induce  him  to  stgn  the  conipoei' 
tion  drrd— Held  (on  the  authority  of  Oreen- 
shields  &  Plamondon),  that  as  the  note  wa« 
signed  after  the  composition  had  been  agreed  to, 
and  was  not  therefore  in  prejudice  of  the  other 
r.reditors,  that  tlie  note  was  good.  Parault  v. 
Laurin,  8  L.  C.  J.  196,  S.  C.  1863. 

241.  But  held,  in  a  later  case,  that  a  note  of  a 
third  pnrly  given  bv  an  insolvent  to  a  creditor, 
to  oblain  his  consent  to  hie  discharge,  is  Toid 
and  cannot  !«  recovered  on.  Prevoitel  al.  v. 
Pickle,!*  L.C.J.  220  &1TL.  C.  J.3I4,Q.  B., 
A  Doyle  k  Frenost  et  al.,  IT  L.  C.  J.  307,  Q.  B. 
L8T0 ;  Ins.  Act,  1875,  sec- 142. 


242.  An  insolvent  the  day  previous  to  his 
assignment,  but  before  any  act  of  insolvency  had 
been  committed,  transferred  an  immoveable  to 
a  creditor,  subject  to  redemption  in  settlement  of 
a  sum  of  money  which  he  had  shortly  before 
borrowed  fHim  him,  and  tbe  assignee  broughl 
action  to  have  tbe  deed  of  sale  declared  fraadu- 
lent  and  set  axide — Beld,  that  there  wa«  no 
public  knowled;;e  of  the  insolvency  so  as  to 
l(>und  a  presumption  ot  fraud  on  the  part  of  the 
defendant,  and  that  the  deed  could  only  be 
annulled  on  reimbursing  tlie  defendant  Ibe 
price  he  had  paid  for  the  property  with  iniereat. 


HI  thpdivoharn  or 


DlsH  he  ihslfhsTe  pr«luoBd  wltt  ^l-  i 
ffldHTlt  In  ttir  form.  elc.,ihoKlng  Ihit  u>.u„c  u>  •« 
rcdlton  vluibaTeilinsi]  ibaumahu  bean  Indaoedla 
•I »  b;  maj  prsfBrential  pajmeni,  promlM  at  psyotant 
r  iKlvitnUigB  «h«twMi8r  mrAn,  •wiirfil  or  nTomlsed  lo 
Im  b}oT  on  t>  liairnf  lh>  liKfLv^.n.    Iim.  :\gt,  IKK. 


■63b  insolvency. 

but  wilhout  ccMlt.  Mayrand  v.  Salvat,  6  S 
60,  S.  C.  ]8T4 ;  1038  C.  C,  Ins.  Act,  1876,  a 
130, 131  &.  132. 


243.  Thp  guardian  to  an  insolvent «»lftte  i 
revendicBte  property  illegftllj  eo'.A  bj  the  in 
veDt  in  the  liandH  of  the  purcliaser.    Malletl 

WhyttetquaL.UL.  C.J.  229,  Q.  B.  1868. 

XXXI.  Rtpotheo  OiTEH  BY  Iksoltekt. 

244.  A  hypoibec  )>iven  by  an  in*olveiit  1 
creditor  coi>rers  no  privilege  as  againet  i 
lemporaneouR  chirographic  creililore.  Dwica 
WiUon  &  McCknnan  &.  Watson  &  Wood 
L.  C-  J.  263,  S.  U.  1857;  1034  &  1036  C. 
Ins.  Act,  1876,  tece.  132  &  133,  and  note  to 
1'24  tupra. 

245.  A  hypothec  acquired  on  the  property 
a  person  who  is  a  non-trader,  but  who  is  ii 
slate  of  JnKotvency,  is  valid  providM  there  h« 
fraud.  McConuell  v.  IMckion  &  Hroten 
F\»tldsftal,M  L.  C.  J.  300,  S.  C.  H.  18 
1033  C.  C. 

246.  Mere  insolvency  is  not  of  itself 
sufficient  cause  for  setting  anide  a  mortg 
granted  while  the  debtor  waa  in  thai  elate,  wi 
out  proof  eitlier  that  such  innolvencT  i 
noloriouB  or  that  there  was  really  fraudul 
collusion  between  the  dchcr  snd  credit 
Warnrr  in  re  &  SAaw  &  Wararr  et  al, 
L.  C.  J.  309,  S.  C.  B.  lh6R  ;  1038  C.  C,  1 
Acl,  1875,  sees.  130,  131  &  132. 

XXXII.  Imprisonment  Ukdiir  tbbAct. 

247.  In  ordering  imprisonment  under  the 
eolveoi  Act  of  1869,  sec.  92,  a  court  is  bound 
limit  pjment  by  way  of  release  to  the  debt 
costs.*  Warner  v.  Btut,  18  L.  C.  J.  184,  8. 
1873. 

248.  But  A«M,  in  a  later  case,  that  where  fti 
is  proved,  the  insolveat  will  be  ordered  to  be  i 
prisoned  iDdefaultorpaymentofcostaaswell 
debt.  Sogeri  et  al.  &  Saucer  el  al.,  18  L.  C.  J.  I 
Q.  B.  1873. 

XXXIII.  Insoltent. 

249.  Action  agaitut—L  creditor  who  brit 
nctioD  coniineti(»d  by  capias  agaiost  an  ins 
yenl,  for  the  recovery  of  a  sum  ofmoDey  due  hi 
is  Dot  bound  to  proceed  in  the  name  of  I 
MBignee.     Roy  et  al.  v.  Beaudin,  5  R.  L.    2; 

250.  May  cany  on  BusineiM  vrilk  Coiuent 
G-edilora.—li  is  within  the  power  of  the  majori 
of  the  creditors  to  allow  an  insolvent  to  car 
on  his  business  withoutgiving  security  or  i 
invenloiT  being  taken,  but  the  court  will  gra 
to  a  creditor  petitioning  against  such  a  prooee 
ing  aote  of  his  petition  to  avail  as  a  form 
protest  against  the  inao  I  vent,  assignee,  and  i 
olhers  concerned,  in  so  far  as  the  proceedin 
complained   of  have  any  tendency  to  bind   t 


IniulTerienwi  li,  Hi;  Kecloa  ntnieO  lo  ■'  whiol 
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re  of  the  «eute  be  conducted  in  Monl-I 
'aeDimn<U  in  re  &  TVre  A  Kenny,  16 

1«,3.  ClUTl. 

.nd  litld,  alBo,  that  Ihe  judge  having 

ion  i»  Ihe  judge  of  the  domicile  or  the 

ni  held,  also,  that  one  Judge  in  insol- 
lUert  has  power  to  set  aeide  an  order 
another  jadge  in  chamberV  lb. 
J  MC.  91  of  the  Confederation  Act  of 
c  Parliament  or  Canada  haa  exciuaive 
uriediction  in  all  matters  of  insolvencj, 
cl  of  the  Legislature  of  (he  Province  of 
chaiieing  the  conatitution  of  an  incor^ 
tneDt  aociet;,  so  as  to  force  a  widow  to 
rom  theaocietv  the«iim  of^ZOO,  instead 

rent  of  7«  Gd  weekly,  on  the  pound 
wciety  is  insolvent,  is  unconstitutional, 

void,  and  mey  be  declared  so  hj  the 
iinf>  a  civil  jurisdiction  within  the  t>ro- 
liiU  A  L' Union  St.  Jacques,  15  L.  C.J. 

.  mi. 

mhtld,  by  Ihe  Privj'  Council,  reversing 
<ion  and  the  decision  of  the  court  of 
1)  tlie  ground  that  tlie  act  in  question 
rpreaslj-  to  a  matter  merely  of  a  local 
■  tiature  in  the  province,  which  by  the 
of  (he  Imperial  Act  is  assigned  to  the 
competency  of  the  provincial  legisla- 
does  not  fall  within  the  category  of 
cy  or  insolvency,  or  any  other  class  of 
»hich  by  the  Slst  sec.  of  such  Act  an 
for  Ihe  exciuaive  legislstve  authority 
rliament  of  Canada.     lb.,  20  L.  C.  J 


.  Kmowledggof. 

le  brother  in-law  ofthe  insolvent,  tak- 
er  from  him  of  a  portion  of  his  pro- 
1  be  presumed  to  know  of  hisin«>Iven( 
Himmer  v. Bouchard  et  al,1  L.  C.  J. 
186.1;  Jne.  Act,  1875,  sec.  130. 
ter  public  notice  of  the  issue  of  a  wril 
neat  in  insolvency,  the  public  is  held 

1,^.1..  ! :...  ^t  ii,j  insolvent 

ie  &   Whyle 
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366.  The  fact  that  the  debtor  is  celling  off  ftH 
his  furniture  anil  all  his  tools  ie   a  sufficient 

s  to  one  purchasing  from  him  of  his  insol- 
vency, and  of  his  intention  to  defraud  his  credi- 
tors. 7Vahan  v,  OadboU  &  McCaffrey  et  al.,  5 
R.  L.  eao,  S.  C.  187-1. 

XXXVI-    LuiSE  OF  InSOLVBHT's   PltEMtSEa. 

267.  Ad  action  in  ejectment  lies  against  an 
insolvent  and  his  assignee  to  obtAin  possession 
of  premises,  the  lease  of  which  expired  before 


XXXVII.  Liability  op  Trustee, 

26B.  Where  an  iniiolventesUte  had  been  com- 
litted  to  defendants  as  trustees,  and  ihey  bad 
jbeequently  sold  the  e-taie  to  one  of  the  insol- 
vents, who  had  underlakeu  to  pay  the  creditors — 
.ffeld.thuC  the  trustees  were  not  thereby  absolved 
from  liability  to  accourit  to  the  creditors.  Tor- 
rance 4  Chapman  et  al.  G  L.  C.  J.  32.  S.  C. 
1861)  1713  C.  C. 

XXXVIII.  Mbctinos  of  Cbkditobs. 

269.  A  meeting  of  creditors  duly  convened 
under  the  Insolvent  Act  may  be  lawfully  ad- 
journed to  a  subsequent  day  without  repeating 
the  advertisement  and  notices  required  by  the  In- 
solvent Act  tor  meetings  of  creditors.  McFar- 
lanein  re  &  Steaarl  &  Court,  12  L.  C.  J.  241, 

.  C.  1868. 


270.  The  insolvency  of  a  person  is  not  of  itself 
le^l  objection  to  his  appointment  as  a  curator 
I  his  son,  when  iiilerdicied  or  otherwise,  even 
hen  the  majority  Of  familv  council  are  op- 
posed to  it.  Dufaux  V.  Robillard,  20  L.  C,  J. 
288,  Q,  B.  1876. 


tors  will  be 
f  the  insolvent 
^L      Whitna/  k 

brought  by  the 
sferred  the  day 
before  any  act 
led— ZTeW,  that 
e  of  insolvency 
of  fraud.  Mc 
1874  ;  I0:t8  C. 


XL.  NotEquiv 


O  BlNKRUFTCV, 


271.  In  appeal  from  a  judgment  dismissing  a 
demand   in   declaration  of  a   hypothec — Bad, 

it  a  hypothec  conM  nut  be  held  inoperative 
the  ground  of  its  having  been  registered  less 

in  ten  days  before  [he  diconfiUire  of  the 
debtor  under  C.  S.  L.  C.  cap.  37,  sec.  7,  and 
the  term  insolvent  not  I'eing  equivalent  to  the 
term  bankruptcy  therein  used;  but  in  the  pre- 
sent case  the   dicoafUure   itself  was  not  estdb- 


'Everi  aMlguM  ■ball  be  lubjeit  (o  the  toniniuy  tuHa- 
dlotlon  ot  the  court  or  ludge  In  tha  suiie  mumtr  and  to 
Uifl  Bme  ulent  u  theordlDirj  iilDcen  ofthe  court  are 
•Dbtect  to  IB  Jarlfdl'itkin,  and  the  portormuice  of  hie 
dntlH  may  be  compelled,  aod  all  rentedleg  eongbl  or  de- 
mandeil  (or  impoalDB  an;  cl*lm  toi  a  debt,  privilege. 
mortal*,  lifpothec.llan  or  right  oTpniport]!  upon,  in  or 
loanyelreoli  or  property  In  the  huda.  pnieeclon  or  ciu- 
todj  of  an  uelgnea,  maj  he  obleined  b^  tut  order  of  (ho 
JodgeonBummaTTpetitfoiiinvftOAtloiigOrof  the  court  on 
arule  Intans.uidnoChranT  writ,  allMhm'-nt,  oppml- 
llon,  eeiiure  or  other  procoeilliig  of  any  kind  whatovar. 
■nd  obedienae  by  the  aulgnee  to  Bucb  order  may  tw  en- 
fonwd  by  •Doh  oouit  or  Jndge  under  the  penalty  of  im- 

thereto,  or  be  may  be  removed  In  the  diicietion  ol  the 
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li^hed,  and  tlie  app»t  muiil  W  maintainn]  m 
(hat  ground.  Anoirion  tl  al.  &  Oenereux,  I: 
L-C.B.375,  Q.  B.mG3. 

XLI.  Notices  ik. 

272.  A  meeting  ofcredi tore  in  in«>1vFnc7  ma^ 
be  ujjourneil  to  a  subHrqurnl  da*  witliuutre 

rting  llie  adverii«enieni«  and  doIicf*  rrqaim 
the  Act.     MeFarlane  in  n  k  Stetearl  i 
Court,  12  h.  C.  J.  241,  S.  C.  1666. 

2T3.  The  notiov  rrqniral  bj  «ec.  106  of  thi 
Insolvent  Act  of  I8bil  doei  not  include  thi 
necessiti'  of  a  notice  ui  each  individual  crediloi 
requimf  br  section  117.  Slarkeinre  &SImw 
18  L.  C.  J.  26fj,  H.  C.  K.  1»74 1  Ine.  Act,  1676 


SLII.  Or  Joint  Stock  CoMPtMr. 

274.  Where  a  jointiitt<ckcompany  had  ccasK 
to  do  budineu,  attd  il«  direciurs  bui  miipied 
and  its  ))lit<:«  uT  business  bad  been  burnt  down 
and  the  eharebolden  at  a  diilj'  convened  genera 


mnrtinft  named  ilie  sec rFtarv- treasurer  assignee 
-     'Med  l>T  a  council  of  adviners  ouini 
e  of  the  late  directors,  with  full  i 


wind  up  the  att'airs  of  the  companjr — Held,  thai 
such  nppoiniDient  wan  invalid,  and  thatan  aeiior 
broaglit  by  i>uch  aseienre  in  the  nameoftht 
compmiv  would  be  disniisse<l.  TAt  Quebet 
AgricuUural  Implemtnlt  Qttnpanti  &  Hibert,  I 
L.  C.  R.  363,  0.  C.  1874 1  371  C.  C.  A  C.  « 
Vic.  c^.  43,  aec.  76  ;  las.  Act,  1876,  sec.  U7. 

XUII.  Or  0«  Wbo  Has  Ciisid  to  Tradb 

276.  When  a  trader  who  has  ceased  to  do 
taaiaess  alloivs  hia  debts  to  remain  unpaid,  that 
is  ao  action  of  insolvencj  which  would  f<top  all 

rference.     McKerait  k  Tht  Quebec  Bank,  3 
h.  467,  8.  C.  1630. 

XLIT.  PiRTNBH  or  InsoLTEHT  Firm  Ct^im- 
iNO  IS  Cbuiitor  mat   Vote  it  Electiom  or 

ASSIONEB. 

276.  At  a  meeUng  of  creditors  of  an  insolvent 
finn  for  the  appointment  of  an  assignee,  one  T, 
not  a  oredilor,  but  representing  one  of  the  part 
□ersof  the  insolvent  Ann,  as  bolder  of  claim* 
againil  the  relate  oflhelirm  for  advanced,  claimed 
to  be  entitled  to  yotr—Beld,  conBrmine  the 
',  that  he  had  a 
ote.  The  OloM- 
1,  3B.C.47,Q.B.  1B72; 


XLT.  PatmehtbtEhdorber. 

277.  Where  a  claiiriatit  in  insolvency  has 
received  from  an  endorser  or  a  note  a  coinDosi- 
tion  on  the  amount  of  liis  claim,  in  con^iiienttion 
of  bis  releasing  the  endorser,  reserving  bis 
reoonrse  against  all  the  other  parlies  to  the  note, 
whatever  Uie  claimant  has  received  from  the 
endorser   must   be    deducted   from    the   claim. 


(nn.   It  u.  1^. 
S  C.  R  1BC9. 
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I  hj  (bi  lDM>lT«Dt  Act  of  1864  Mid  ha.n 
nee  OTcr  ths  privilege  of  the  Mdgae«  oi 
uolreBt  for  Uie  008t«  of  the  reepeclive 
1  aaitr  the  Act.*     Morgm  A   Wkule  i 

13L.  U.J.  187,  3.  C.  1S69. 

Id  pnceediDgft  under  the  iDBolTcnt  Act 
the  buTden  of  pToof  is  on  the  petitiODBr 
ilitb  (bml  liii  eloppige  is  only  Umpat^iy, 
it  lii<  wMtH  are  lafficicnt  to  niret  fais 
«.  MeOnadv  &LazBy,UL.C.  J.  id3, 
1866. 

'd  ta  ■tttchment  of  goods  belonging  to  a 
^i4]partaerflhip,io  nhichtheinsolvenc; 
arm  WM  alleged— fieM,  tbst  in  an 
lent  ander  the  I77th  ort.  of  the  Custom  of 
'hrn  the  inMlrency  of  the  defeodant  is 
the  affidavit  of  the  plaintiff  is  sufficient 
■ucb  insolvency,  unlesa  it  is  denied  by 
endaot  in  a  special  plea.  Jackton  v. 
at,  6  L.  C.  J.  1D5,  S.  C.    1862;  834 

Id  a  joint  demand  bj  two  credilora  for 
<l  against  a  detilor  to  make  an  aaxigD- 
ier  the  Act,  one  creditor  cannot  mak^ 
another  nnder  art.  2SI  of  lb?  Code  of 
<cedarr.  Turgeon  et  aL  ii  TaiUon,l3 
19,  S.  C.  1869. 

^DILIOATloa  OF  DlTIDEKD  Shsbt. 

.n  omisiion  to  publish  the  dividend 
Irr  (hetosolveol  Act  ori8T4  renders  it 
ly  null,  and  it  remains  simply  tlienasa 
id  can  be  set  aside  bv  the  a«signe«.t 
in  re  A  WiyU  A  MeiMla,  11  L.  C.  J. 
.  1867. 

tlSOBASU  BT  IiaOLTKHT. 

VhtK    /VosMlKiatt.— When   a   trader 
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on  demumr.    SI.  Maria  v.  Otl^  S  B.  L.  624,- 
6.  C.  R.  1870;  Ins.  Aut,  1676,  sec.  69. 

290.  And  where  the  assignee  of  the  insolvent 
sold  a  judgment  claim  belonging  to  the  esWe- 
of  the  latter — Held,  thai  the  purchaser  had  a 
right  lo  execute  the  judgment  in  llie  name  of 
the  ioBolvenl,  notwiUiii landing  that  the  latter 
had  not  yet  been  discbaised  from  his  insol- 
vencj.  KilUon  3c  DelUU  A  VEmuier  &  Dektle: 
k  FouaJ,  3  R.  L.  69,  C  C.  1871. 

LVI,  Bbp] 


291.  A  general  authorization  given  by  a  cre- 
ditor to  represent  him  M.  a  meetiug  ororeditoin- 
called  by  an  iasi'lvenl,  which  contains  eveiy- 
thing  necessary  to  protect  fais  interest,  is  a  suni- 
cieot  audiorizalioi)  lo  the  person  furnished  with 
it  lo  sign  a  deed  of  assignment  such  as  may  he- 
approved  by  the  meeting.*  Ftckelt  ti  Plinguef. 
4al.APhngueletal.,i  R.L.  &44,  S.  C.  1872 

LVII.  BETBHDioiTiotr  itf. 

292.  In  matters  of  insolvency  an  attachment.: 
.n  revendication  mucl  be  made  within  fifteen 
days  from  the  day  of  sale,  and  within  eight 
days  of  the  delivery  of  the  goods  to  be  revendi- 
cated.  Svli)alreicSaundenelal.,3R.L.  281,. 
ilfiL.a  J-SO.").  S.C.  18TI;1998A1999C.C.,. 
and  note  to  art.  221  tttpra. 

293.  Qoods  in  the  possession  of  the  assignee 
to  an  insolvent  estate  cannot  be  revendicaieil 
by  way  of  an  attachment  in  revendioation,  ihe 
proper  proceedings  being  under  sec.  60  of  the- 
Ids.  Actof  18S9.  Ovifiutv.  7^etaL,6B.L. 
483,  S.  C.  1BT3. 

294.  And  in  another  case— ffeU,  that  sucU 
action  would  bedismlssed  on  demurrer.  Laroche 
A  Lcyoit,  IT  L.  C  J.  41,  S.  C.  I8T3,  and  note  t» 
-~t.  267  fupro- 

295.  Thejniardian  under  a  writ  of  attachment. 
.  insolvency  may  revendicate  goods  iitegalt)' 

sold  by  the  insolvent  in  the  hands  of  the  pur- 
chaser, and  the  purchaser  in  such  case  canooL 
claim  to  be  reiinVurved  the  price  paid  to  the  in- 
solvent MalletUk  WhyUi»qiial.,\lL.G.3 
229,  Q.  B.  1876. 

LTIII.  Eetisioh  o>  Judohknts  ih. 

296.  A  judgment  dismissing  a  writ  of  attach- 
ment und'r  the  Insolvent  Act  of  18&t  is  subject 
to  revision  according  to  27  and  28  Vic.  cap.  33. 
Joh^ton  et  at.  &  Ktlly,  9  L.  C.  J.  156,  &.  C.  K. 
1866;  Ins.  Actof  1876, sec  128. 

LIX.  RioBT  or  AcTtoH  bt  Rusok  op. 

297.  Where  two  persono,  B  and  M,  had  been  in. ' 
co-partnership  under  the  Arm  name  of'W 
H  a,  Co,"  and  E  having  eubs^iuently  entered 
into  partnersbip  with  other  parties  under  At 
name  of  J  E  &  Co.  by  an  agreement  passed  in 


•  KosndlloT  shall  rote  Mao;  nMllofanleM  ptsmb* 
personal];  ot  nprueDlnl  b;  •oms  panoo  haviagA. 
wMiun  ■atliorlti',  to  Im  III«4  witli  the  SMtpiM,  to  act 
stanjix  all  iac£  meatlDBi  oil  hk  bshalf.. 
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give  security,  on  condition  that  be  should  be- 
allowed  to  cut  timber  on  certain  timber  limits 
of  E  A  Co.  He  subsequently  cut  timber  with- 
out givinff  security,  and  tne  timber  was  trans- 
ferred to  the  firm  of  Syme<)  &  Co.  which  had 
made  advances  to  him.  M  paid  E  &  Co  the 
first  instalment  of  the  above-mentioned  debt  by 
his  notes,  one  for  £1500,  which  E  &  Co  paid 
away  to  a  third  party,  and  one  for  i»00  which 
E  &,  Co  placed  to  the  credit  of  M  &  Co.  E  & 
Co  having,  by  saUie  arret  before  judgment, 
seized  the  timber  cut  as  in  the  possession  of  M, 
and  hayinjg  sued  for  the  wliole  debt — Heldy  that ! 
the  DlaintiflTs,  not  having  alleged  the  insolvency 
of  M  in  their  declaration,  could  not  base  their 
right  to  sue  for  the  whole  of  the  debt  on  such 
insolvency,  and  the  allegation  of  his  insolvency 
in  their  special  answer  could  not  avail  to  sup- 
ply the  deficiency  in  their  declaration.  Moffat 
Jk  Young y  2  L.  C  L.  J.  60,  Q.  B.  1866. 

LX.  Rights  of  Creditors  in. 

298.  On  an  opposition  afin  de  disiraire  filed  i 
by  one  to  whom  the  defendant  had  sold  her 
stock  in  trade,  which  the  plaintifi  alleged  was 
null,  inasmuch  as  the  defendant  was  insolvent 
at  the  time  of  the  pretended  sale — &ldt  that  a 
creditor  could  not  set  up  the  nullity  of  a  sale 
made  by  an  insolvent,  except  in  so  far  as  it  was 
made  to  his  prejudice  and  in  fraud  of  his  rights. 
Sharing  &  Mmnier,  1  L.  C.  J.  142  &  7  L.  C.  R. 
260,  Q.  B.  1867 ;  Ins.  Act,  1875.  sec.  130,  et  seq. 

299.  Where  some  of  the  insolvent's  creditors 
had  refused  to  sign  a  composition  deed,  and  the 
insolvent  subsequently  made  over  all  his  estate 
to  two  other  creditors,  who  gave  notice  of  the 
settlement  of  the  debts  of  the  estate,  but  the  busi- 
ness was  carried  on  as  before  by  the  insolvent 
himself,  and  the  creditors,  refusing  to  sign,  took 
out  an  execution  againf^t  the  ettects  of  the  estate 
— Held,  on  an  opposition  by  the  transferees, 
reversing  the  judgment  of  the  court  below,  that, 
considering  the  opposants  had  knowledge  of  the 
insolvencyof  the  debtor,  and  that  there  had  been 
no  actual  transfer  and  delivery  of  the  estate,  nor 
could  be  any  under  the  cirmmstances,  that  the 
transfer  was  void  and  tlio  opposition  was  dis- 
Tnisf»ed  with  costs.  Camming  ei  ai  &  Smith 
et  at.,  5  L.  C.  J.  I  &  10  L.  C.  R.  122,  Q.  B. 
1860. 

300.  And  in  another  ca«'e  where  certain  per- 
sons, creditors  of  the  insolvent,  had  refused  to  lie- 
come  parties  to  a  deed  of  assignment  for  the 
benefit  of  the  creditors  on  contfition  of  a  final 
discharge  of  the  insolvent— ^cW,  that  such 
assignnient,  as  regarded  them,  was  entirely  in- 
operative, and  the  assignees  were  ordered  to  de- 
clare under  a  writ  of  attachment  in  garnishment 
what  they  had  received  under  the  assignment 
>«elonging  to  the  estate  of  the  insolvent.     Mac- 

farlane  et  al.  &  McKemie  ei  aL,  5  L.  C.  J.  106, 
Q.  B.  &  3  L.  C.  J.  163,  S.  C.  1860. 

301.  The  estate  of  the  insolvent  is  the  proper 
^age  of  his  creditors.  The  MoUom  Bank  v. 
Leslie  et  al.,  8,  L.  C.  J.,  8  S.  C.  1863. 

302.  Where  the  opposant,  bv  his  opposition, 
asked  to  be  collocated  fur  the  amount  of  a  promis- 
sory note  endorsed  by  the  insolvent,  but  which 
note  was  not  then  due— JTeW,  that  he  was  not 
-pnt,ti«d  to  be  paid  an  marc  la  livre  concur- 

ith  the  other  creditors,  the  term  of  pay- 


ment not  having  expired.  MaiUonx  AAvtd^  » 
MailUmx  k  Carrier,  U  L.  C.  R.  207,  C.  C. ;  l^ 
Act,  1875,  sec  80. 

303.  In  an  action  by  a  creditor  against  the 
sureties  of  an  insolvent  who  efiected  a  oompofii- 
tion  of  ]0s.  in  the  £—Heldy  in  an  action  a^nst 
the  sureties  for  payments  due  under  the  composi- 
tion, the  plea  being  that  the  plaintifi  was  bound 
to  deduct  from  such  payments  the  anioont  of 
certain  notes  which  he  bad  retained  as  farther 
security,  that  the  plaintifiT  was  bound  only  to 
deduct  the  amount  of  such  notes  from  the  total 
amount  of  his  claim.  Joseph  A  Lemieuz  et  al, 
17  L.  C.  R- 170,  S.  C.  R.  ft67 ;  Ins.  Act,  1875, 
sec.  ct^. 

304.  The  creditor  of  an  insolvent  cannot 
claim  a  life  insurance  policy  effected  on  the  life 
of  the  insolvent  for  the  benefit  of  his  wife. 
Brossard  &  Marsouin  &  Vilbon,  17  L.  C.  J. 
270,  S.  C.  1873;  29  Vic.  cap.  17. 

305.  Nor  can  the  creditor  of  the  wife.  lb. 
&  18  L.  C.J.  249,  Q.  B,  1874. 

306-  A  judge  in  insolvency  will  not  interfere 
to  rescind  a  vote  of  a  majority  of  creditors,  past 
at  a  meeting  legally  called  and  held  for  the  pur- 
pose, unless  fraud  be  proved.  McCarville  et  ai 
&  Lajoie  &  Hudon  et  at.,  18  L.  C.  J.  137,  S.  C. 
1874 ;  Ins.  Act,  1875,  sec.  37. 

LXI.  Rights  of  Ekdorsers. 

307.  Where  the  endorser  of  a  note  became 
insolvent  and  compounded  with  his  creditors, 
including  the  holder  of  the  note  in  question,  who 
reserved  his  recourse  against  the  other  parties 
to  the  note,  and  the  maker  also  became  insol- 
vent— Held,  that  the  endorser  could  rank  on 
the  note  against  the  estate  of  the  maker  so  long 
as  the  note  had  not  been  paid  in  full.  Bessette 
et  al.  &  La  Banque  du  Peuple  A  Quetillon,  15 
L.  C.J.  126,  S.C.R,  1871. 

308.  Where  a  claimant  in  insolvency  had 
received,  as  holder  of  a  note,  a  composition  on 
the  amount  of  his  claims  from  the  endorser,  in 
consideration  of  which  he  released  the  endorser, 
reserving  his  recourse  against  the  other  parties 
to  the  note— Held,  that  whatever  the  claimant 
had  received  from  the  endorser  must  be  deducted 
from  his  claim  against  the  makers  of  the  note, 
lb.  Ins.  Act,  1875,  sec.  80. 

LXII.  Rights  of  Iksolvknt. 

309.  Where  an  assignment  was  made  by  an 
insolvent  debtor  to  trustees  for  the  benefit  of 
hiscreditors,  which  assignment  was  subsequent- 
ly resiliated  by  the  payment  of  his  debts — Held^ 
confirming  the  juJgment  of  the  court  below, 
that  he  was  entitled  to  be  placed  in  possession 
of  the  remainder  of  the  effects  assigned,  as  well 
those  that  remain,  as  the  moneys,  proceeds  of 
those  sold,  and  that  he  was  entitlea  U>  recover 
such  effects  even  in  the  hands  of  third  parties, 
without  uotification  of  the  judgment  awarding 
it,  saving  the  question  of  costs  of  recovery.* 
Hogan  &  WHght,  11  L.  C.  R.  92,  Q.  B.  I860. 


*  If  any  balance  remains  of  the  estate  of  (totmotveBt. 
or  of  tbe  proceeds  thereof,  after  the  paynHtol  la  ftdl  of 
all  debts  due  by  the  insolvent,  sodh  haUnoa  Aallha  aald 
over  to  the  Insolvent  upon  his  petttloB  tothsAanet, 
duly  notified  to  the  creditors  by  the  adverth«m$ai  and 
granted  by  the  judge.    Ins.  Act  of  iBTi,  sea.  $$, 
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RiCHTS  or  P^RTHEBS  UnDER. 

pkrtnrr  caonot  prevrnt  the  operation 
rooMdings  in  insolTencj  had  bj  an 
in  the  name  of  lh«  partnership,  when 
le  partoere  baa  appeared  a1oi>e  bj  at- 
id  tbe  only  means  which  such  partner 
ler  Ibat  he  may  not  be  bound  by  Buch 
r  ia  by  adisavowa].  Ptekett  v.  Plitiguet 
*lmgu4t  el  at.,  4  U-  L.  544,  3-  C.  L872. 
partner  cannot  file  a  claim  aftainat 
nal  eaiate  of  bin  co-partner  insolvent 
balance  of  an  unliquidated  account. 
I  re  k  Oraig  &  Meloche,  b  tt.   L.431, 


SlLB  Br  IK30LTKNT. 

here  the  insolvent  trsnaferred  by  pre- 
ed  of  sale  to  hii  brolher-in-law  certain 
and  of  which  be  was  possen^ed,  for  a 
ch  below  their  real  value,  hie  brother^ 
ing  notoriously  nnable  to  pay  for  such 
«e,  but  subsequently  transferred  them 
isolveat'e  wife,  who  al>w>  woa  without 
her  own  to  make  such  a  purchase,  the 
held  to  be  in  Iraud  of  the  creditors  and 
anide.  Jtimmer  v.  Bouchard  tl  al.,  1 
219,   3.  C.  1863;  Ins.  Act,   1875,   sec. 

»a1e  of  property  made  by  aninsolvenli 
L  ot  attachment  bas  issued  against  him, 
:b  was  not  seized  only  because  it   wa( 

is  absolutely  null  and  not  annLllable 
^allelUk    W/u/U  it  qual.,  \2  L. 

R   T.  Til.  n   R    idEs  .  initK   r. 
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1676,  sec.  133. 
Su.t  OF  Estate  i: 


,   1868;  lone   C.    C.   & 


<  the 


rhere  an  assignee  proceeiieil 
le  real  estate  of  tbe  insolvent,  the  ternm 
^-fourth  cash  at  the  pasaing  ofthe  deed, 
rteen  days  after  sale,  and  tlie  bid  of  the 
r  was  refused  at  the  sale  unle:>s  he  paid 
rn.  which  he  wb«  unable  to  do,  and  the 
was  adjudeed  to  tbe  next  higbeft 
Eeld,  that  the  action  of  the  awignee 
^1,  and  the  adjudication  was  M.t  a«ide 
eu  wainst  the  assignee  personally. 
«  reiSleteartlcBHther,n  L.  C.  J. 
1873)  In«.  Act,  18T5,  sec  75. 


attachment  before 
itb  secreting  or  be- 
ig  anoDi  K>  secrete  tneir  estate  and  effeota — 
teld,  that  tbe  word  secrete  does  not  mean  only 
hiding,  but  making  away  with  the  property  in 
any  manner  calculated  to  deprive  the  creditors 
of  their  rights.  The  MoUom  Bank  v.  LttUe 
el  al.,8h.  C.  J.  8,3.  C.  1863;  fiU  C.  C.  P., 
IS.  Act,  1875,  sec.  3, 

317.  The  defendant,  having  pledged  a  bill  of 
ding  of  a  quantity  ofwheat  to  tbe  Bank,subee* 

SuenUv,  on  the  arrival  of  the  goods  at  Montreal 
um  the  upper  lakes,  obtained  possession  of  the 
bill  with  the  ost^nsilile  purpose  of  attending  to 
the  transliipment,  and  gave  tbe  Bank  a  bailee 
trustee  receipt  therefor.  After  tbe  wheat  Was 
placed  on  the  ocean-going  vessel,  and  a  new  bill 
of  lading  received,  he  pigged  this  new  bill  of 
lading  ttianolher  bank  as  security  for  new  advan- 
ces which  at  onoe  di.iappeared  in  his  business, 
he  being  at  the  time,  and  knowing  himself  to  be 
notorioasly  insolvent.  Un  a  capias  charging  him 
with  secretion — Held,  ilial,  though  tbe  act  com- 
plained of  was  doubtless  a  fraudulent   making 

awav  with  the  property,   it  was   not  a  se "' 

in    law.     MoUoHS    Bank    v.  McXinn," 
1874. 

LXVir.  Service  in. 

318.  A  debtor  ■ 
of  bis  estate,  otherwist 
suribed   by  the  Act 

his  place  ot  business  witn  a  writ  oi  seizurv 
based  upon  the  illegality  of  sucli  assignment, 
and  that,  even  when  ihe  assignee  was  continu- 
ing the  business.  Hulchtm  et  al.  v.  Cohea  & 
Cohen,  14  L.  C.  J.  113,  S.  C.  1869. 

319.  A  petition  calhng  in  question  the  valid- 
f  of  an  assignment  under  the  Insolvent  Act  of 
169  to  an  olfiuial  assignee,  must  be  served  upon 
le   insolvent   as   well   as   upo'i   the   assignee. 

Gracel  in  rr&  Steieart  &  Vilbon,  17  L.   C.   J. 
S.  C.  1873. 


<e  than  in  tl 

)t  be  legally 


assignment 


LXVril.  StatdsofI: 

320.  An  insolvent  under  the  Act  has  no  legal 
ilereat  to  pleail  an  assignment  made   by   htm 

under    tbe  Aut   in    bar  of  proceedinss  in  com- 

C.ilsory  liquidation  Martin  v.  Thomat,  15 
.c.  j.23B,3.c-R.  is:i. 

LXIX.  Trak-sfer  BT  Insolvent. 

321.  Under  tbe  statute  7  Vic.  cap.  10— iTcM, 
hat  all  sales  or  traniifers  made  by  the  insolvent 
rithin   thirty  days  prior  to  the  mwilvency  are 

piima  facie  void,  and  that  in  an  action  hy  the 
assignees  to  recover  such  property,  the  burden 
of  proof  lies  with  tii*  defenaant  to  show  his 
good  r^ith,  and  that  the  transaction  was  in  tbe 
usual  cour^  of  dealing.  Webtter  v.  Foolner,  1 
Rev.  de  Ug.  40,  Q,  B.  1B45  ;  Ins.  Act,  1BT5, 
sees.  130,  131  &  132. 

322.  The  insolvent.  •  trader,  transferred  his 
estate  and  efTects  to  two  of  his  crwlilors,  tbey 
knowing  of  his  insolvency,  and  a  seiEnre   was 
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647 


INSOLVENCY. 


mSUHANCE. 


648 


taken  by  others  of  his  creditors  against  ihe 
goods  of  the  estate,  which  was  oppoMd  bv  the 
transferees — Beld,  reversing  the  jadgment  of 
the  court  below,  that  such  a  transfer  omnium 
bonorum,  made  by  a  trader  while  noioriooslj 
insolvent,  was  at  common  law  and  according  to 
the  principles  of  the  law  of  commerce^  especially 
under  the  edict  of  Henry  IV.  of  France  of 
1609,  absolutely  null  and  void.  Ciamming  et  <d. 
k  Smith  ti  al,  5  L.  C.  J.  1  &  10  L.  G.  IL  122, 
Q.  B.  I860;  1032  ei  $eq.  C.  C.  &  Ins.  Act, 
1875,  sec.  130  e/  $eq, 

323.  And  in  another  case  in  which  the  insol- 
vent made  a  voluntary  assignment  of  his  estate 
and  effects  to  two  of  his  creditors  by  deed  of  trans- 
fer on  the  condition  that  all  the  creditors,  parties 
to  the  same,  should  grant  a  full  and  final  dis- 
charge of  their  claims,  and  the  plaintiffs  refused 
to  become  parties  iherevo—Heldf  on  the  contes- 
tation by  the  declaration  of  the  transferees  as 
garnishees,  that  the  transfer  was  void  and  in- 
operative as  regards  the  plain ti^  and  the  gar^ 
nishees  would  be  held  to  make  a  new  declara- 
tion stating  what  they  received  under  the  trans- 
er,  Ac.  Macfarlane  et  al.  v.  Maekenxie  e<  at,  6 
L.  G.  J.  116,  Q.  B.  &  3  L.  C.  J.  163,  S.  C.  1858  ; 
Ins.  Act,  1875,  sec.  49  ei  seq, 

324»  And  where  an  insolvent  trader  made  a 
transfer  of  his  moveabli*  and  immoveable  pro- 
perty to  bis  brother,  a  sailor,  who  afterwards 
executed  a  lease  of  the  property  back  to  the  in- 
solvent— Held,  that  the  transfer  was  fraudulent, 
as  the  brother  must  be  presumed  to  have  been 
acquainted  with  the  circumstances  of  the  insol- 
vent. Massan  eicU.  v.  McGawan  &,  McOawant 
2  L.  C.  L.  J.  37i  S.  C.  R.  1866 ;  Ins.  Act,  1875,  sec. 
136  et  $eq. 

325.  An  insolvent,  to  whose  estate  one  SawDa- 
geou  was  assigned,  on  the  10th  of  August,  1866, 
transferred  to  O  certain  sums  of  money 
owing  jO  him  a  year  before  he  became  insolvent, 
and  made  an  assignment,  and  the  transfer  above 
mentioned  was  only  served  on  the  debtore  a  few 
days  prior  to  the  assignment.  On  action  brought 
by  O  on  the  claim  so  transferred  to  him  Sauva- 
geau  intervened,  and  Q^s  action  was  dismissed  in 
the  Superior  Court,  but  maintained  in  appeal, 
where  the  judgment  of  the  court  below  was 
reversed.  Gauihier  k  Sauvageau.  1  R.  C.  248, 
Q.  B.  1871 ;  1571  C.  C. 

LXX.  Undue  pREFERSMOBy  see  Fraud c lent 
Prbfbrexce. 

326.  Proof  of  undue  preference  in  insolvency 
does  not  constitute  secretion  or  making  away 
with  property  so  as  toj  usti  fy  a  capias.  Emmanuel 
ei  al  k  Hagens  k  Eagens,  6  R.  L.  2u9,  S.  C. 
1864;  797C.  C.P. 

LXXL  Warraktt  or  Debts  Sold  by  As- 

B10VEB. 

327.  An  assignee  who  sold  outsUnding  debts 
due  to  the  inpolvent  under  the  44th  sec.  of  the 
Insolvent  Act  of  1869,  according  to  a  schedule 
exhibiting  the  originMJ  amount  of  such  debtA, 
without  deduction  of  payments  received  by 
the  assignee  on  account,  was  held  bound  to 
account  for  and  to  pay  over  to  the  purchaser  of 
such  debts  the  full  amount  of  the  payments  so 
made,Dutwith«tanding  that  the  condition  of  sale 


declared  that  the  aale  was  made  wkhoat  aoy 
guarantee  whatever,  or  any  warranty  of  anj 
Kind  or  description  whatever,  so  moca  so  that 
no  warranty  was  given  that  the  debts  had  even 
an  existence  ;  and  notwithstanding  also  the  and  i- 
enoe  at  the  sale  were  informed  by  the  adctioneer 
that  dividends  had  been  paid,  and  tbaJt  the 
amounts  in  the  schedule  were  the  original 
amounts  without  deduction  of  sacb  diTideads; 
and  notwithstanding  also  that  the  total  amoaat 
paid  for  such  debts  was  only  a  few  dollars,  white 
the  payments  in  question  amounted  to  more  than 
1600.*  Li^fondetaLk  BankiM^lBluCJ.^t. 
Q.  B.  1874. 

LXXn.    Who  Are  Subject  to. 

328.  The  insolvent  had  at  the  time  of  his  as- 
signment, and  previous  thereto^  ceased  to  carry 
on  inde—Held,  that  the  aasiffument  made  by 
him  was  of  no  effect,  and  would  not  entitle  him 
to  the  benefit  of  a  discharge  under  the  Inaolvent 
Act  of  1869,  as  re^rds  the  claim  of  the  contest- 
ant, which  had  arisen  some  time  after  the  insol- 
vent had  ceased  to  trade,  t  ViUeneuve  mre  & 
Sauoageau  k  Villeneuve  k  Thomoh  3  R.  L.  442, 
8.  C.  1871. 

329.  But  a  person  who  has  not  engaged  ip 
trade  for  three  yean  is  still  subject  to  tne  provi- 
sions of  the  Insolvent  Act  in  respect  to  debts  con- 
tracted in  trade,  and  which  are  still  unsettled  ^t 
Buchanan  k  McOormack  et  at,  19  L.  G.  J.  29, 
1873. 
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I.  Against  Nboliobxok  or  Dishokcstt,  330. 
IL  AoKVOY  IN,  331,  332. 
IIL  By  Aornt, 333,  3:U. 

IV.  Bt  Mortoaobb,  335. 

V.  Change  op  Risk,  336. 

VI.   Ci)MMBRCIAL,  337. 
VIL  CoMlirHlOATlONS       BbTWEEN      COMFAITT 

AND  Agent,  338. 
VIII.  Conditions  of  Poliot,  339-343. 

IX.    CONSIDBRATIOV  FOR,  344. 

X.  Division  of  Losi*,  346. 
XL  DiTTT    ON,  see  MUNICIPAL  CORPOR* 
ATIONS,  Power  of. 
XIL  Extra  Prbmium,  346. 
XIII.  Fire. 

Change  of  Ruk,  347. 

Claim  for  Loa$,  348-351. 

Concealment  in,  352,  353. 

Conditions  of  Policy,  354-363. 

Dottle  Insuranccj  364. 

Insurable  Interest,  365-370. 

Intenm  Receipt,  371,  372. 

*  And  no  warrantT  «« to  the  good  faith  of  the  aMigiMe 
■hall  be  created  •  y  tach  ^-ale  and  ooDTeyaaioe,  aoi  eTen 
that  the  debt  is  due.    Ins.  Act,  1875,  sec.  69. 

t  But  no  prooeedings  in  liquidation  ah  ill  be  taken 
affaln«t  a  trader  based  upon  aoy  debt  or  debts  ooatraeled 
after  he  has  ceased  to  trade.    Ins.  Act,  isn,  aeow  L 

1  All  persons,  co-part  •enhtps  or  «*oiiipsatos  tevtu 
been  traders  is  aforesaid,  and  haTtng  lm-«TSd  ^ibtHm 
saeh  whii-h  have  not  been  barred  by  the  stamtss  of  Itaii- 
ations  or  nrescribed,  shall  be  held  to  be  luaton 
the  meaning  of  this  Aet.    Ins.  Act,  1878,  ase.  1. 
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IdabiU^f  of  Insurer,  373-376. 
Misrqoreseniation,  376. 
IfoUce  of  Claim,  377. 
Policy  of  378-380. 
Protein,  381. 
BiglUa  oflwurer,  382. 
StcUanent  of  Loss,  383. 
Transfer  of  PoUey,  384,  386. 
Violation  of  Policy,  386,  387. 

XIV.  POBM  OF  CONTBAOT,  388. 

XV.  Idbktitt  of  Propebtt,  3S9. 

XVI.  Ikscbable  Intebbst,  390-393. 

XVII.  Intebest  ok  Claim,  394. 
XVIU.  IxTEBiM  Receipt,  395. 

XIX.  Life. 

Claim  of  Wife  to,  396. 
ConceaJmeni,  397. 
EzempHon  of  Policy,  398,  399. 
Misraorestntaiion,  400. 
Proof  cfAgcy  401. 
Transfer  of  Policy,  402. 
Where  Action  on  Arises,  403. 

XX.  Loss,  404. 
XXL  Mabikb. 

Abandonment  in^  406,  406. 
By  Agent,  407. 
By  Trustee,  408. 
Insurable  Interest,  409,  410. 
Liability  of  Insurer,  411. 
Policy  of,  412, 413. 
Bights  of  Insured,  414. 
Survey  of  Damaged  Goods,  415. 
Warranty  in,  416-422. 

XXII.    PuLIOIES. 

interpretation  of,  423,  424. 

XXIII.  PovEB  of  Sbcbetabt  of  Gompant, 
425.  ' 

XXIV.  Bights    of  Insdbed    Whebb  Com- 
pany Rebuild,  426. 

XXV.  Sebtice  of  Compakt,  427. 
XX  VL  SuBBOGATiON  OF  Insubeb,  428. 

XXVII.  Tbansfeb  of,  429-431. 

XXVIII.  Warbantt  in,  see  Policies,  Inteb- 

PBETATIOV  OF. 

XXIX.  When  Void,  4.S2. 

XXX.  Whebe  Payable,  433. 

I.  A.0A1NST  Negligence  ob  Dishonesty. 

330.  Where  a  bank  manager  had  allowed 
over-drafts  without  (•ecurity,  and  loss  was 
occasioned  thereby — Held,  reversing  the  judg- 
ment of  the  court  below,  that  this  was  an  irre- 
K<ilaritj  within  the  meaning  of  a  policy  ^uaran- 
vein^  the  bank  against  such  loss  as  might  be 
occasioned  to  it  **  by  the  want  of  integrity, 
iionesty  and  fidelity,  or  by  the  negligence,  de- 
taultMor  irregularities  of  the  manager,"  especially 
where,  in  the  opinion  of  the  cour^  the  inanaeer 
concealed  the  fact  of  the  over-drafts  from  tlie 
liesd  office  by  fictitious  returns,  and  acted  in  im- 
proper concert  with  the  parties  whom  heallowed 
to  overdraw.  The  Bank  of  Toronto  v.  The 
JHuropean  Assurance  Company,  14  L.  C.  J.  186, 
S.  C.  B.  1870. 

n.  AoKxcT  nr. 

331.  In  BO  action  upon  a  policy  of  insurance 
to  veoovtr  the  value  of  &,000  bushels  of  peas 
wkwh  bad  been  lost  while  on  board  a  vessel—- 
HM,  on  a  pW  «f  want  of  insurable  interest. 
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that  a  person  who  insures  as  agent  for  another 
cannot  recover  on  such  policy  in  hisownnameas 
principal,  and,  consequently,  that  if  a  consifnee 
sued  for  indemnity  under  a  policy  effected  in 
his  own  name  upon  goods  belonging  to  another, 
and  consigned  to  him,  he  must  show  an  insurable 
interest  in  auch  goods  to  entitle  him  to  recover, 
and  then  he  can  only  recover  in  so  far  as  he 
proves  himself  to  possess  an  interest.  Cuscusk  k 
The  Mutual  Insurance  Company  of  Buffalo,  6 
L.  C.  J.  97,  S.  C.  1862 ;  I74a  A  2472  C  0 

332.  But  if  be  has  a  lien  upon  the  goods  for 
advances  or  otherwise  he  can  recover  to  the 
extent  of  bis  lien,  provided  the  lien  attach  es- 
pecially to  those  goods.    lb. 

III.  By  Agent. 

333.  The  agent  of  a  railway  company  gave  his 
own  individual  notes  to  an  insurance  company  for 
a  premium  of  marine  insurance,  and  took  the  poli- 
cy of  insurance  in  his  own  name,  and  afterwards 
gave  the  notes  of  the  firm  to  which  he  belonged 
for  the  same  debt — Held,  that  the  railway  com- 
pany was  liable  in  a  direct  action  to  the  amount 
of  the  premiums,  and  thaton  an  intervention  by 
the  firm,  the  renewal  notes  filed  in  the  case  would 
be  declared  inoperative  as  against  the  interven- 
ing parties,  and  be  ordered  to  be  delivered  up  to 
them.  Montreal  Fire  Insurance  Company  A 
The  Stanstead,  Shefford  and  Chambly  Railway 
Company  &  Wood  et  al,  13  L.  C.  R.  233,  8.  C. 
1863. 

334.  But,  in  an  action  on  a  policy  of  marine 
insurance — Held,  that  where  a  vessel  is  insured 
by  an  agent  duly  authorized  thereto,  the  agent 
may  recover  in  his  own  name.  The  Provin- 
cial Insurance  Company  A  Leduc,  19  L.  0.  J. 
281,  P.  C.  1876. 

IV.  By  Mortoaoee. 

3.^5.  Whereaction  was  brought  by  mortgagee 
to  recover  the  sum  of  £400,  the  amount  of  a  policv 
of  fire  insurance  on  the  property  mortgaged, 
the  buildings  thereon  bavins  been  destroyedf  by 
fire — Held,  on  the  plea  of  tlie  defendant,  that 
such  an  insurance  was  noi  an  insurance  of  the 
buildings  but  only  of  the  creditors*  security,  and 
that,  if  before  action  brought,  the  buildings  were 
rebuilt  and  tiie  creditors'  security  therebv  re- 
stored, there  was  no  loss,  and  he  could  not 
recover.  Matthewson  A  The  Western  Assur- 
ance Company,  4  L.  C.  J.  67  A  10  L.  C.  R.  8,. 
S.  C.  1869. 

V.  Change  of  Bisk,  see  Fibb. 

336.  Held,  reversing  the  judgment  of  the 
court  below,  that  a  policy  of  insurance  is  vitia- 
ted by  changes  which  increase  the  risk  m  the 
buildings  insured,  without  legal  notice  to  the  m- 
surers.  The  BrUish  American  Land  Compmnu 
k^The  Mutual  Fire  Insurance  CoMony,  I 
L.  C.  L.  J.  95,  8.  C.  B.  1865;  2574  C.  C. 

VI.  GOMMEBOIAL. 

337.  Insurance  against  fire  by  an   insurance 
company  is  a  commercial  n^in^actwa.&i^ 
Irvine,  1  Rev.  de  Leg.  47,  Q.  ti.  1846 ;  2470  C.  C. 
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VII.  COMMUNICATIOKS  BETWEEN  CoMPANT  AND 
A6EIIT. 

338.  In  an  action  to  recover  premiam  of  insar- 
ance — Held,  that  the  communicationa  between 
the  oompanjand  its  agent  were  privileged  if  they 
formed  part  of  the  preliminary  investigation 
which  the  party  made  with  reference  to  the  case. 
The  Pacific  Mutwil  Insurance  Company  kBut- 
ier$y  17  L.  C.  J.  309,  S.  C.  1873. 

VIII.  Conditions  op  Polict,  see  Fire. 

339.  If  a  condition  laid  down  by  a  policy  of  in- 
surance requires  that  in  the  event  of  loss,  and 
before  pavuient  thereof,  a  certificate  to  be  pro- 
cured unaer  the  hand  of  a  magistrate  or  sworn 
notary  of  the  city  and  district,  importing  that 
they  are  acquainted  with  the  character  and  cir- 
cumstances of  the  persons  insured,  and  do  know 
or  verily  believed  that  they  have  reallv,  or  by 
misfortune  and  without  fraud,  sustained  by  fire 
loss  and  damage  to  the  amount  therein  men- 
tioned, Haid  certificate  is  a  condition  precedent  to 
the  recovery  of  any  l^ss  from  the  inf^urers  on  the 
policy  ;  and  if  a  certificate  be  procured  in 
which  '*  a  knowled^  and  belief  as  to  the 
amount  of  loss  is  omitied,  it  is  insufiioient.  Scott 
ei  al.  &  The  Phoenix  Iruntrance  Company. 
S.  R.  354,  P.  C.  1828 ;  2492  &  2569  C.  C. 

340.  The  delay  laid  down  by  the  rules  and 
conditions  of  an  insurance  companjr  for  notifying 
the  company  of  the  fire  and  the  circumstances 
connectea  with  it,  is  not  in  all  cases  absolute- 
ly fatal  to  the  right  of  the  insured  to  recover  in 
case  of  non-compliance.  Dill  v.  The  Quebec 
Assurance  Company^  1  Rev.  de  Leg.  113,  Q.  fi. 
1844  ;  2490  &  2509  C.  C. 

341.  Action  was  brought  by  plaintiflf  to  re- 
cover the  insurance  on  a  house  and  out-buildings 
destroyed  by  fire,  and  the  defendant  pleaded, 
inter  alia,  that  the  plaintiff  had  not,  as  required 
by  the  conditions  of  his  policy,  given  notice  of 
his  losH  and  furnished  a  certificate  of  three  re- 
spectable partieH  in  the  neighliorhood  certifying 
that  the  loss  had  not  occurred  fraudulently,  and 
it  was  proved  that  the  notice  was  given  but  not 
the  certificate — Ueld^  that  the  plaintiff  in  con- 
sequence of  such  omissicn  could  not  recover. 
Racine  &  The  Equitable  Insurance  Company  of 
London.  6  L.  C.  J.  89,  S  C.  1861  ;  2490  C.  C. 

342.  Where  the  appellants  injured  a  steam 
vessel  belonging  to  the  respondent,  and  described 
as  plying  lietween  Quebec  and  the  Upper  Lakep, 
ana  a  form  of  policy  was  used  inte.'^ded  more 
particularly  for  houses  and  buildings,  which  con- 
tained a  condition :     "  That  if  more  than  20  lbs. 

of  gunpowder  should  be  on  the  premises  at  the 
time  any  loss  happened,  such  loss  should  not 
be  made  good,"  and  the  vessel  was  destroyed 
by  fire  at  a  time  when  there  wa.<<  on  board  100 
lbs.  of  gunpowder  as  freight — Held,  reversing 
the  judgment  of  the  Queen's  Bench  and  confirm- 
ing that  of  the  Superior  Court,  that  the  word 
"  premises,"  ihougn  in  popular  language  signi- 
fied buildings,  in  legal  language  meant  the 
subject  or  thmgs  previously  expressed  or  referred 
to,  and  that  the  question  being  not  what  was  the 
intention  of  the  parties,  but  what  was  the  mean- 
ing of  the  words  they  liad  used,  the  reasonable 
construction  of  the  condition  was  that  the  vessel 
should  not  carry  more  than  20  lbs.  of  gunpowder. 
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The  Beacon  Fire  and  Life  Insurance  Company 
k  Gibb  ei  al.,  7  L.  C  J.  57  A  13  L.  C.  It  81, 
P.  C.  1862  ;  2490  C.  C. 

343.  A  condition  endorsed  on  a  policy  of  insur- 
ance to  the  effect  that  no  suit  or  action  shall  be 
sustainable  for  the  recovery  of  any  claim  under 
the  policy,  unless  commenced  within  twelve 
months  next  after  the  loes  shall  have  occurred, 
is  a  compietv  bar  to  any  suit  or  action  instituted 
after  that  time.  Cornell  3c  The  Liverpool  and 
London  Fire  and  Life  Insurcmee  Company  ^  14 
L.  C.  J.  256,  Q.  B.  A  4  C.  L.  J.  13,  S.  C  186»: 
2478,  2490  &  2569  C.  C. 

IX.  Consideration  for- 

344.  Action  was  brought  on  an  ioauraoce 
claimed  to  be  eflfected  with  the  defendant,  but  for 
which  no  policy  or  interim  receipt  had  been 
issued  by  ttie  company,  and  no  prEmium  paid 
except  by  note  payable  to  the  company's  man- 
ager and  endorsed  by  him  to  the  company,  but 
which  had  been  disfionored  at  maturity-^ iTe/d, 
confirming  the  decision  of  the  court  below,  that 
such  note  was  a  sufficient  consideration  to  support 
the  contracL  The  Montreal  Insurance  Company 
V.  McGillivray,  2  L.  C.  J.  221  A  8  L.  C.  R.  401, 
Q.  B.  1857;  989  C.C. 

X.  Division  op  Loss. 

345.  In  an  insurance  case — Held,  that  in  the 
case  of  certain  undetermined  quantities  of  ashes 
belonging  to  different  persons  damaged  by  water, 
and  subsiequentlv  destroyed  by  fire,  each  of  the 
parties  interested  was  bound  to  bear  his  propor- 
tion of  the  reduction  made  upon  the  amount 
insured  by  reason  of  tlie  loss  caused  by  water, 
inasmuch  as  there  were  no  means  of  aacertaio- 
ing  to  whom  the  ashes  damaged  by  water 
belonged.  Gilmour  ei  al,  v.  Dyde  et  a/.,  12 
L.  C.  R.  337,  S.  C.  1861. 

XII.  Extra  PREMirii. 

346.  In  a  deed  of  lease  there  was  a  clause 
which  stipulated  '*  that  the  said  lessee  should 
pay  all  extra  premiums  of  insurance  that  the 
company,  by  which  the  premises  now  leased 
may  be  insured,  shall  exact  in  consequence  of 
the  works  or  business  done  or  carried  on  therein 
by  the  said  lessee,"  and  the  lessor  brought  action 
for  seven  shillings  and  sixpence  per  cent,  which 
they  had  been  obliged  to  pay  to  the  insurance 
company,  and  the  defendant  pleaded  that  the 
premium  charged  was  the  ordinary  premium, 
and  no  part  thereof  was  extra  premium  within 
the  meaning  of  the  said  clause — Held,  that 
defendant's  pretensions  were  unfounded,  and  the 
action  wa^  maintained.  Plati  v.  Ktary  ei  ai. 
7  L.  C.  J.  89, 1862. 

XIII.  Fire. 

347.  Change  of  Bisk. — Where  a  fire  inaurance 
policy  on  a  building,  described  aa  a  dwelling, 
was  endorsed  to  the  effect  that  any  chaoge  of 
occupation  by  which  the  risk  is  increaMd  must 
l>e  notified  in  writing  to  the  insaranee  oonpanv 
and  endorsed  on  the  policy >  and  to  delaaU 
thereof  the  insurance  eballbenull  and  void— 
Held,  reversing  the  judgment  of  the  ^onrt  l-elrw. 
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(11  L.  G.  J.  66  &  2  L.  C.  L.  J.  224),  that  the 
change  of  occupation  to  a  tavern,  without 
notice  to  or  consent  of  the  company,  did  not 
render  the  policy  voidy  where  the  jury  had 
found  that  an  intermediate  change  of  occupation 
into  a  vinegar  factory  had  been  sanctioned  by 
the  company,  and  that  the  risk  of  the  tavern 
was  no  greater  than  that  of  a  vinegar  factory. 
Campbell  k  The  Liverpool  &  London  Fire. 
Insurance  Company,  13  L.  C.  J.  309,  Q.  B. 
1869 ;  2574  C.  C, 

348.  Claim /or  Loss. — Action  was  brought  to 
recover  an  amount  due  under  a  policy  of  fire 
insurance,  and  the  defendant  pleaded  that  much 
of  the  loss  occurred  through  the  neglect  of  the 
plaintiff,  and  that  there  was  fraud  and  false 
swearing  in  the  plaintiff's  statement  of  loss,  in 
violation  of  an  express  condition  of  the  policy  to 
the  effect  that,  "  if  there  appear  fraud  in  the 
"  claim  made  for  loss,  or  false  swearing  or 
"^  affirmation  in  support  thereof,  the  claimant 
''  shall  forfeit  all  benefit  under  such  policy," 
the  action  was  dismissed  with  costs,  after  proof 
made  that  such  claim  was  unjust  and  fraudu- 
lent, and  that  it  was  made  for  the  purpose  of 
defraudingthe  company.  Grenier  et  vir. k  The 
Monarch  Fire  and  Life  Insurance  Company ^  3 
L.  C.  J.  100,  S.  C.  1859;  2578  C.  C. 

349.  And  in  another  case  where  the  plaintifi 
claimed  over  £600  as  loss  by  fire  to  their  «)od8, 
and  the  defendant  jpleaded  that  the  whole  loss 
suffered  by  the  piamtifiTs  in  consequence  of  the 
fire  did  not  exceed  £32  lOs,  and  by  consequence 
of  the  over  charge  the^  were  liberated  from  all 
claim  under  the  conditions  of  the  policy  to  that 
effect — Held,  on  proof  of  these  allegations,  that 
such  condition  was  not  comminatory,  but  must 
be  carried  out,    where    such  overcharge  was 

5 roved.     Thomas  et  aL  &  The  Times  &  Beacon 
Ire  Insurance  Company,  3  L.  C.  J.  162,  S.  C. 
1858;  2490  C.  C. 

350.  Where  the  plaintiff  insured  his  goods  to 
the  amount  of  $800,  subject  to  the  following 
amount  other  conditions :  '*  persons  insured  sus- 
**  tainmg  any  loss  or  damage  by  fire  are  forth- 
"  with  to  give  notice  thereof  to  the  company  or 
**  its  agents,  and  within  fourteen  days  therefrom 
"  deliver  into  the  company  as  particular  an  ac- 
'^  count  of  their  loss  or  damage  as  the  nature 
'*  and  circumstances  of  the  case  will  admit  of, 
'*  and  make  proof  of  the  same  bv  declaration  or 
*'  affirmation  and  by  their  books  of  account  or 
*'  such  other  reasonable  evidence  as  the  com- 
*<  pany  may  require ;  and  until  such  evidence  is 
"  produced,  the  amount  of  such  loss  or  any 
"  part  thereof  shall  not  be  payable  or  recover- 
*'  able ;  and|  if  there  appear  any  fraud  or  false 
**  statement,  or  that  the  fire  shall  have  happened 
''  by  the  procurement,  wilful  act,  means  or  con- 
**  nivance  of  the  insured  claiming,  he  shall  or 
**  they  shall  be  excluded  from  all  benefit  under 
**  this  policy ;"  and  a  fire  having  taken  place, 
and  action  brought  for  indemnity  of  the  insured, 
and  the  court  t^mg  of  opinion  that  there  was 
fraud  or  fftlse  statement  on  the  part  of  the 
instired  in  making  his  claim — Held,  that  he  had 
forfeited  all  benefit  under  the  policy-  Segheiti 
V.  The  Queen  Insurance  Compann,  10  L.  0.  J. 
243,  S.  C.  1866 ;  2490  C.  C. 

361.  In  the  absence  of  satisfactory  evidence 
thai  goods,  the .  value  whereof  is  claimed 
under   a  An   inpurance   poliry,    were    «»ither 


actual IjT  destroyed  or  damaged  by  fire  or  stolen, 
the  claim  could  not  be  recovered,    Harris  v. 
The  London    &    Lancashire   Fire  Insurance 
Company,  10  L.  C.  J.  268,  S.  C.  1866  ;  2575  C.  C 

352.  Concealment  in* — Where  the  insured 
after  tlie  destruction  of  his  premises  brought 
action  for  the  amount  of  insurance,  and  the 
company  contested,  principally  on  the  ground 
that  a  wooden  building  in  the  rear  of  the  prem- 
ises, which  were  insured  as  a  store  or  ware- 
house, was  used  as  a  kitchen,  unknown  to 
the  defendants — Held,  that  there  was  conceal- 
ment on  the  part  of  the  plaintiff  in  not  repre- 
senting that  such  apartment  was  used  as  a 
kitchen,  and  the  plain tifi)  therefore,  could  not 
recover.  Barsalou  v.  The  Royal  Insurance 
Company,  15  L.  C.  R.  1,  S.  C.  1864 ;  2485  C.  C> 

353.  Where  a  party  applied  to  an  argent  of  an 
insurance  company  for  a  policy  of  fire  insurance, 
and  was  refused,  and  afterwards  applied  to  an- 
other agent  of  the  same  company,  and  was  ac- 
cepted,, without  revealing  to  such  second  agent 
the  fact  of  the  first  application  and  refusal — Seld^ 
reversing  the  iudgmentof  the  court  below  (16 
L.  C.  J.  298),  that  this  was  not  a  concealment  of 
a  material  fact  so  as  to  avoid  the  policy.  God- 
win &  The  Lancashire  Fire  and  Life  Assurance 
Company,  18  L.  C.  J.  1,  Q.  B.  1872  ;  2487  C  C. 

354.  Conditions  of  Policy* — In  an  action  on  a 
policy  of  fire  insurance  which  granted  permission 
in  the  body  thereof  to  insure  elsewhere  on  giving 
notice  to  that  effect  to  the  company,  in  order 
that  the  second  insurance  might  be  endorsed  on 
the  policy,  and  requiring  by  the  by-laws  of  Uie 
company,  printed  on  the  oack  of  the  policy,  that 
such  notice  be  given,  and  such  second  insurance 
endorsed  on  the  pQ\\cy,d  peine denulliii — Held^ 
reversing  the  judgment  of  the  court  below,  that 
a  notice  of  such  second  insurance  given  after 
the  fire,  and  consequently  not  endorsed  on  the 
policy,  was  insufficient.  Supras  v.  The  Mutual 
Fire  Insurance  Company  of  the  Counties  of 
Chambly  &,  Huntingdon^  I  L.  C.  J.  197,  S.  G. 
1857  ;  &  Atvoell  v.  The  Western  Assurance 
Company,  1  L.  C.  J.  278,  S.  C  1857. 

355.  And  held,  that  the  performance  of  such 
conaition  would  not  be  held  to  be  waived  by  the 
company  because  their  agent,  on  being  notified 
of  such  double  insurance  alter  the  fire,  made  no 
specific  objection  to  the  claim  of  the  insured  on 
that  ground.  The  Western  Assurance  Company 
v.  Atwell,  2  L.  C.  J.  181,  Q.  B.  1857. 

356.  But  in  another  action  in  which  the  de- 
fendand  pleaded  the  above  condition  of  the 
policy — 6eld,  that  the  mere  substitution  of  one 
office  for  another  did  not  necessitate  the  giving 
of  notice,  an  under  a  new  or  double  insurance. 
Pacaud  v.  l^he  Monarch  Insurance  Company,  1 
L.  C.  J.  284,8.  C.1857. 

357.  Where  to  an  action  on  a  policy  of  fire 
insurance  issued  by  them,  the  defendants 
pleaded  that  no  statement  of  loss,  as  reouired, 
had  been  rendered  by  the  insured,  and  also 
that  an  excessive  claim  had  been  made,  which, 
according  to  the  terms  of  the  policy,  absolved 
them  from  all  liability  thereunder — beld,  that  a 
statement  furnished  to  defendant  by  the  insured, 
which  consisted  merely  of  an  extract  from  his 
books,  shewing  the  stock  in  trade  in  May,  and 
his  purchases  up  to  the  fire,  and,  after  deducting 
his  sale!>,  etc.,  shewing  a  balance  which  he 
claimed  to  be  entitled  to  recover  upon,  without 
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4i88ertiDg  either  directly  or  indirectlj  that  the 
eoode  represented  by  each  balance  had  been 
Jeetroyed  or  injurea  by  the  fire,  and  ^vine 
Tio detail  of  any  goods  whatever,  was  held  insoN 
ficienty  and  the  action  was  dismissed.  Thomas 
^t  aL  k  The  Times  and  Beacon  Fire  Insurance 
Company,  3  L.  G.  J.  162,  S.  C  1858 ;  2490  A 
2bnC.  C. 

368.  And  in  another  case,  where  action  was 
brought  on  a  policy  of  fire  insurance  on  a  house 
<1escribed  in  the  policy  as  "  owned  '*  by  the  in- 
sured, '*  detacheafrom  other  buildings  and  occu- 
pied by  Mr.  Godfrey  and  another  tenant,  and  the 
•defenciant  pleaded  violation  of  the  conditions  of 
the  policy,  as  the  houne,  instead  of  being  de- 
ftached,  was  attached  to  other  baildings,  and 
instead  of  being  occupied  by  two  tenants  there 
had  been  four,  and  that  this  was  a  false  and 
fraudulent  misdescription  sufficient  to  avoid  the 
policy — Heldy  maintaining  the  answer  of  the 
plaintiffs,  that  the  misdescription  on  the  fttce  of 
the  policy  was  immaterial,  inasmuch  as  the 
premium  char;eed  was  for  an  attached  hoase  and 
ffiot  for  a  detached  one,  and  that  neither  at  the 
issuing  of  the  policy  nor  at  the  time  of  the  fire 
-were  there  more  tenants  in  the  houne  than 
stated  in  the  policy.  Somers  A  The  Aihenceum 
Assurance  Society,  3  L.  C.  J.  67  &  9  L.  C  R. 
«1, 8.  C.  1858  ;  2485  et  seq.  C.  C. 

359.  In  another  action  for  insurance  the  com- 
pany pleaded  that  the  goods  had  been  removed 
after  the  completion  of  the  policy  from  the 
buildine  described  in  the  policy  to  the  building 
in  which  they  were  burned,  without  the  consent 
of  the  respondentia,  and  a  consent  signed  by 
the  secretary  of  the  company  was  produced  by 
the  plaintiff  and  filed — Held,  that  this  was  suf- 
ficient, and  the  plea  was  dismissed.  Chalmers  & 
The  Mutual  Fire  Insurance  Company  of  Stan- 
Mead  and  Sherbrooke,  3  L.  C.  J.  2,  Q.  B.  1858. 

360.  Action  was  brought  on  a  fire  insurance 
jx>licv  covering  certain  millf<,  and  defendants 
pleaded  that  by  the  policy  action  must  be  brought 

within  six  months  from  the  time  of  the  loss 
— Held,  that  there  was  no  prescription  of  six 

months  known  to  the  law  of  this  couptry.  Wil- 
son &,  The  State  Fire  Insurance  Company,  7 

L.  C.  J.  223,  8.  C.1862  ;  2690  &  2691  CT C. 

361.  Where  a  party  is  insured  by  an  interim 
receipt  of  an  agent,  who  declares  that  the  insur- 
ance was  subject  to  the  "  conditions  of  the  com- 
pany's policies,"  a  failure  to  comply  with  the 
•condition  of  the  preliminary  proof  of  lo^s,  and 
<the  bringing  of  the  action  for  the  loss  before  the 
expiration  of  the  date  specified  in  another  condi- 
tion endorsed  on  the  policies  usually  issued  by 
the  company,  are  fatal,  and  the  party  cannot  re- 
"cover.  Goodwin  &  The  Lancashire  Fire  and 
Lije   Insurance    Company,    16  L.  C.    J.  298, 

^.  C.  R.  1872. 

362.  And  held,  in  appeal,  that  under  the  cir- 
i^urostances,  where  the  company  had  repudiated 
I  he  insuraiue,  and  had  never  Mgued  the  policy, 
^aicl  their  own  agentw  had  ental-li^hed  the  value 
— Held,  that  prelim inarv  pruoi  of  lo>«8  was  uii- 
4ieceBsarv.     lb.,  18  L.  C'  J.  1,  Q.  B.  1872. 

363.  Wheie  a  policy  of  fire  insurance  contained 
a  condition  to  the  effect  that  the  company 
would  not  be  answerable  for  any  lass  or  damage 
by  fire  occasioned  by  earthquake  or  hnrricanes, 

-or  bv  burning  of  toref  ts,  and  that  the  policy 
.ftlvonld   remain  nu^pendetl  und  of  no  effect   in 


respect  of  any  loss  or  damage,  however  caoaed, 
which  should  happen  or  arise  durine  the  exist- 
ence of  any  such  contingences — ffetd,  that  the 
condition  was  valid,  and  that  in  order  to  exempt 
the  company  fh>m  liability  it  was  only  oecesaaiy 
to  prove  that  at  the  time  of  the  loss  the  neigh- 
boring forests  were  burning.  The  Commercial 
Union  Assunmce  Company  A  The  Canada  Iron 
Mining  and  Manufacturing  Company,  18 
L.  C.  5,  80,  Q.  B.  1873  ;  2580  C  C. 

364.  Double  /nnironce.— Where  platotii& 
brought  action  for  £875,  insurance  on  goods  des- 
troys by  fire,  and  the  defendants  plMded  that 
the  goods  had  been  insured  subsequently  in  an- 
other company  without  their  knowledge  or  con- 
sent, by  which  the  policy  issued  by  them  became 
null  and  void,  relying  on  the  4  Wil.  IV.  cap.  33, 
sec.  23,  which  says  :  *<  That,  if  any  insurance  on 
^  any  house  or  building  shall  be  made  with  the 
''  company  and  with  any  other  insurance  com- 
'*  pany  or  office  or  person  at  the  same  time,  the 
**  policy  issued  by  the  company  shall  be  void, 
'*  unless  such  double  insurance  shall  have  been 

agreed  to  by  the  directors,  and  their  conseot 
to  the  same  signified  by  an  endorsement  apoo 
the  policy  siened  by  the  president  and  secre- 
*<  tary.*' — Uela,  reversing  the  decision  of  the 
court  below,  that  the  defendant  had  adduced  no 
satisfactory  evidence  of  the  allegations  of  said 

Slea,  and  the  appellant  had,  therefore,  a  right  to 
emand  the  sum  in  question.  Chalmers  t  The 
Mutual  Fire  Insurance  Company  of  Sianstead 
and  Sherbrooke,  3  L.  C.  J.  2,  Q.  B.  185a 

365.  Insurance  Interest, — A  bona  fide  equi- 
table interest  on  property  of  which  the  I^l 
title  appears  to  be  in  another  may  be  insond. 
providra  there  be  no  false  affirmation,  repre- 
sentation or  concealment  on  the  part  of  the 
insured,  who  was,  nevertheless,  not  obliged  to 
represent  the  particular  interest  he  had  at  the 
time,  unless  inquiry  were  made  by  the  insurer, 
Whyie  k  The  Home  Insurance  Company,  14 

L.  C.J.  30,  S.  C.  1870;  2486  &  2571  CTC 

366.  And  such  insurable  interest  may  be 
proved  by  parol  evidence.    lb. 

367.  A  cniroffraphic  creditor  has  no  inoara- 
ble  interest  in  the  stock  of  his  debtor.  Hunt  v. 
The  Home  Insurance  Company,  3  R.  L.  455, 
S.  C.  1871;  2571  CO. 

368.  The  purchaser  of  a  number  of  barrela  of 
oil  not  yet  actually  identified  and  separated 
fh>m  other  barrels  of  oil  where  it  was  stored, 
has,  nevertheless,  an  insurable  interest  as  pro- 
prietor of  the  oil  he  has  purchased.  Ma^emson 
&  The  Royal  Insurance  Company,  16  L.  C.  J. 
46,  Q.  B.  1872 ;  2474  k  2571  C.  C. 

369.  And  in  an  action  for  the  recovery  of  the 
insurance  on  oil  which  had  been  stored  in  a 
warehouse  and  held  by  warehouse  receipt — 
Held,  sufficient  to  establish  that  the  goods  of 
the  character  and  of  the  quantity  claimed  were 
actually  in  the  building  where  the  goods  were 
stored  at  the  time  of  the  fire,  without  proving 
the  actual  identitication  of  the  eouds  described 
in  the  wai*ehouf*e  receipt.  Wilson  Be  The 
Citizens*  Insurance  Company,  19  L.C.  J.  175, 
Q.  B.  1875;  2474  ft  2571  CO. 

370.  A  nd  a  holder  of  such  receipt  a»  oolta- 
teral  security  for  advances  may  recover  ^twon 
as  possessing  an  insurable  interest.    lb. 

371.  Interim  Receipt — An  insnraM^  agent 
granted  an    interim    receipt  in    tha      " 
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terms.    Beoeiyed  Arom  Messrs.  Tough  &  Wal-  i  Company,  7 


Uce,  Goaticook  P.  0.,  Coadoook,  the  sum  of  $20 
being  the  premium  for  an  insurance  to  the 
eztent  of  $2^00  on  the  property  described  in 
the  application  of  this  oate,  No.  so  and  $0, 
snbiect,  however,  to  the  approval  of  the  Board 
of  Directors  in  Toronto,  who  shall  have  power  to 
cancel  this  contract  at  any  time  within  thirty 
da^8  from  this  date,  by  causing  a  notice  to  that 
eflect  to  be  mailed  to  the  applicant  at  the  above 
post  office — Held,  reversing  the  decision  of  the 
court  below  (17  L.  G.  J.  305,  S.  G.  R.),  that  a 
notice  by  the  company  cancelling  the  contract 
mailed  to  the  applicant  at  the  Toronto  poet 
office  within  the  tnirt^  days,  but  which  did  not 
arrive  at  Goaticook  m  time  for  delivery  until 
after  the  fire^  had  not  the  effect  of  cancelling  the 
insurance.  Tough  et  al,  v.  The  Provincial 
Insurance  Company  of  Canada,  20  L.  G.  J.  168, 
Q.  B.  1875. 

372.  And  in  another  case  where  the  applica- 
tion was  accepted,  subject  to  the  approval  of  the 
head  office,  and  the  applicant  was  granted  an 
interim  receipt  for  premiums  paid,  and  the  pro- 
perty was  shortly  afterwards  destroyed  by  fire — 
Heldy  that  the  mailing  of  a  notice  from  the 
chief  manager  of  the  company  to  a  local  agent, 
(ieclining  the  risk,  before  the  fire  occurred,  but 
which  only  reached  and  was  communicated  to 
the  insur^  after  the  fire,  was  insufficient,  and 
•that  the  liability  of  the  company  continued 
until  communication  of  such  refusal  reached 
the  insured.  Ooodwin  v.  The  Lancashire  Fire 
^md  Life  Insurance  Company ,  18  L.  G.  J.  1, 
Q.  B.  1874. 

373.  Liability  of  Insurer. — In  insurances 
against  fire  the  insurer  pays  the  amount  of  any 
loss  which  does  not  exceed  the  amount  insured, 
aithough  the  goods  insured  be  of  greater  value. 
Peddie  A  The  Quebec  Fire  Assurance  Company^ 
S,  R.  174,  K.  B.  1824. 

374.  Under  the  terms  of  the  contract  between 
the  insurers  and  insured,  whereby  the  insurer  in- 
sures against  loss  or  damage  by  fire,  the  insurer 
is  liable  for  loss  to  the  insured  by  goods  stolen 
at  the  fire.  McCHbbon  v.  The  Queen  Insurance 
Company,  10  L.  G.  J.  227,  S.  G.  1866 ;  2580 

375.  The  plaintiff  obtained  judgment  against 
the  insurance  company  for  £200,  being  amount 
insured  by  them  on  his  stock  and  utensils  in 
trade  as  a  general  turner:  by  the  policy  the 
appellants  agreed  to  pay  or  make  good  to  tit e 
insured  all  such  loss  or  damage  as  the  Aaid 
insured  should  suffer  by  fire.  On  appeal,  held, 
thai  the  defendants  were  liable  only  for  the 
actual  market  value  of  such  stock  at  the  time 
of  the  loss  and  not  for  the  actual  cost  thereof,  or 
the  sum  which  it  may  have  cost  the  parly 
insured,  notwithstanding  that  he  had  not  in- 
sured his  profits  on  the  subject  of  insurance. 
The  Equitable  Fire  and  Life  Insurance  Com- 
panu  Sc  Quinn,  11  L.  G.  B.  170,  Q.  B.  1861 ;  1575 

376.  Misrepresentation. — Action  was  brought 
on  a  fire  iDflurance  policy  covering  certain  grist 
mills,  to  which  defendants  pleaded  misrepre* 
Hentation,  on  the  ground  that  the^  were  kept 
in  ignoraooe  of  a  falling  mill,  which  increased 
the  risk — Meldf  that  according  to  the  evidencei 

^the  ttziiteiioe   of  a    falling   mill    was   quite 
immalei^.     Wihon  r.   The  State  Insurance 


L.  G.  J.  223,  S.  G.  1862;  2485  et 


377.  Notice  of  Claim. — In  an  action  for  a  fire 
insurance  policy  for  $1000  the  defendants  pleaded 
fraud  and  false  statements,  and  that  plaintiff  did 
not  give  notice  and  statenient  of  his  loss  as 
required  by  the  stipulations  of  his  policy,  and  the 
jury  found  that  there  was  no  fraud  or  false 
slatemeni,  but,  in  answer  to  the  eighth  question, 
as  to  whether  notice  and  information  were  given 
to  the  defendants  and  claim  filed^  they  answered 
**  we  consider  the  claim  made,  but  not  in  due 
form" — Held,  reversing  decision  of  the  court 
below  (3  G.  L.  J.  128),  that  as  the  defendant  had 
not  pl^ed  to  the  form  of  the  claim  or  objected 
thereto,  that  these  words  should  be  struck  out 
from  the  an-<wer  of  the  jury,  and  could  not  affect 
the  plaintifi^s  right  to  recover.  Wiggins  &  The 
Queen  Insurance  Company,  13  L.  G.  J.  141, 
Q.  B.  1868 ;  2478  G.  G. 

378.  Policy  of. — An  insurance  against  fire 
effected  agamst  a  certain  quantity  of  coals, 
covers  not  only  those  deposited  at  the  time, 
but  those  deposited  since,  and  covers  also 
loss  or  rink  arising  from  spontaneous  combus- 
tion. The  British  American  Insurance  Com- 
pany &  Joseph,^  L.  G.  R.  448,  Q.  B.  1857 ;  2572 
G.  C.  I 

379.  An  insurance  on  goods  described  as  being 
in  numbers  317  and  319  St.  Paul  street  doef<  not 
cover  goods  m  premises 315  adjoin ing.  Polland 
V.  The  North  British  and  Mercantile  Insurance 
Company,  14  L.  G.  J.  69,  8.  G.  1869. 

380.  The  defendants  had  insured  the  plaintiffs 
on  coal  oil  **  his  own,  in  trust  or  on  consign- 
ment," and  receipts  for  coal  oil  which  were 
stored  in  the  shea  of  one  Middleton  ha.i  been 
transferred  to  him,  and  he  had  made  advances 
thereon,  and  said  coal  oil  was  subsequently  des- 
troyed by  fire — Held,  that  the  policy  in  que*>tion 
covered  his  Iosh  on  said  coal  oil,  under  the 
terms  above  mentioned.  Stanton  &  The  JEtna 
Insurance  Company ^  17  L.  G.  J.  281,  Q.  B. 
1873  :  2571  &  2573  G.  C 

.381.  Proof  in. — Preliminary  proof  under  a 
fire  insurance  policy,  made  after  the  fifteen  days 
within  which  the  conditions  endor-^ed  thereon 
require  the  same  to  be  furnishe*!,  are  Hiiffi^Ment, 
and  specially  so  when  the  conditions  ntaie  that, 
until  such  proof  is  maile,  no  right  of  action  sUall 
accrue.  Laforge  v.  The  Licerpool  London  and 
Globe  Insurance  Co.,  17  L.  C.  J.  237,  8.  G.  R. 
1873;  24^8  G.  C 

382.  Rights  of  Insurer. — A  hypothec  upon  a 
thing  does  not  pA*w  into  the  hand*'  of  the  insurer 
in  cases  of  fire.  Bdanger  &  McCarthy  &  The 
Imperial  Insurance  Co.t  18  L.  C.  J-  138.  S.  G. 
1874. 

383.  Statement  of  Loss. — Action  was  hnught 
on  a  fire  insurance  policy  by  the  a-tniirnee  of  a 

Colicy,  and  the  defendant  pleaileil  lucre  liad 
een'no  statement  of  loss  maile  as  required  by 
the  conditions  endorsed  on  the  policy,  that  iliere 
was  misrepresentation,  and  that  the  Claim  had 
not  been  made  within  six  months  as  al-o  re- 
quired by  the  policy— -ffcW,  niaintainiij^  the 
answer  to  the  plea,  that  as  the  pro^»erly  -lea- 
troyed  conei8te«f  mainly  of  machinery  th  *!  no 
statement  was  required,  Wilson  v.  The  Staim 
Fire  Ins,  Co.,  7  L.  C.  J.  223,  S.  C.   1862 ;  24T8 

C   G. 

384.  Transfer  of  PoUcy.  -A  mortgagee,  with- 
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out  coDFent  of  the  mortgagor,  trao^ferred  his 
mortgage  to  a  third  party,  but  neglected  to  trans- 
fer the  policy  of  insurance  held l>y  him  on  the 
property  mortgaged,  and  the  property  was  des- 
troyed by  fire,  and  he  collected  the  insurance — 
Uddj  that  the  mortgagor  was  entitled  to  claim 
a  dtschai^  from  the  mortcage  from  the  person 
to  whom  It  was  transferred,  especially  where  he 
bad  himself  aided  the  mortgagee  to  draw  the 
amoant  of  the  insarance  money.  Eoberi  et  tuc 
&,  McDonald,  19  L.  C.  J.  90,  Q.  B.  1874 ;  2576 
CO. 

386.  The  sale  of  property  insured  does  not 
transfer  to  the  purchaser  the  policy  of  insurance, 
without  a  trannfer  of  the  policy  and  consent  of 
the  insurer.  Forgieeial,  i  The  Royal  Inmranee 
Company,  16  L.  C.  J.  34,  Q.  B.  A  13  L.  C.  J.  9, 
8.  C.  1872  ;  2483  A  257o  C.  C 

386.  Violation  of  Policy.— The  plaintiffs  ef- 
ected  insurance  on  premises  described  as  beins 

occupied  by  them  as  a  bonded  warehouse  and 
by  their  tenants  as  offices,  and  sublet  part  of 
the  premises  to  a  common  warehouseman  and 
used  for  the  storage  of  goods,  and  also  efiected  ad- 
diAioaal  insurance  on  the  property  insured  with* 
o«l  giving  Boiioe  to  the  insurers,  as  required  by 
the  conditions  endorsed  on  the  back  of  toe  poliey 
— Heldf  that  there  was  a  breach  of  warranty  oa 
the  part  of  the  insured,  and  that  the  policy,  in 
consequence,  was  void  and  of  no  effect  Okap- 
man  ei  al.  A  The  Lancashire  Inturance  Co.  A 
Fraaery  13  L.  G.  J.  36,  S.  G.  1868 ;  2490  G.  C. 

387.  To  place  a  gasoline  machine  in  an  in- 
sured building  is  a  violatkn  of  the  policy.  Mai- 
ihew9  k  The  Northern  Aamranee  Cb.  3  B.  L. 
460  &  14  L.  G.  J.  138,  S.  G.  1871. 

XIV.  Form  op  GoirraACT. 

388.  Where  a  mortgagor,  with  a  view  of  obtain- 
ing further  delay  for  the  payment  of  his  debt,  un- 
deitook  to  procure  an  insurance  upon  the  premi- 
ses in  the  name  of  the  mortgagee,  and  to  this  end 
negotiated  with  the  appellanU>,  an  insurance  com- 
pany, throu^rh  their  manager  and  general  agent 
an  insurance  upon  the  premises  to  the  extent  of 
i^3,000,   for  the  premium  of  which  he  gave  his 
note,  payable  to  the  order  of  the  manager,  which 
was  dishonored  at  maturitv,  and  no  policy  or 
interim    receipt  had  been   issued  by  the  com- 
pany— Held,  reversing  the  decisions  of  both  the 
Canadian  c  ourts  (2  L.  G.  J.  221  &  8  L.    G.  R. 
401),  that,  under  the  company's  charter,  no  con- 
tract of  insurance  existea  without  the  issue  of  a 
policy  or  interim  receipt,  and  that  verbal  evidence 
could  not   be  received  of  such  contract.     The 
Montreal  Assurance  Company  k  McOillioray, 
9  L.  G.  R.  488,  P.  G.  1869. 

XV.  Idevtitt  of  Pbopebtt. 


389.  A  question  arose  as  to  the  identity  of  the 
buildings  destroyed  with  those  iusuied,  Uiere 
being  a  number  of  buildings  insured,  and  only 
one  l)umt — Held,  reversing  the  judgment  of 
the  Court  of  Review  (1  L.  G.  L.  J.  1 16),  that  the 
reception  by  the  secretary  of  the  oompany  of  a 
premium  for  additional  insurance  alter  Che  fire 
was,  under  the  circumstance^,  an  acknowletb- 
raent  of  the  plaintiff's  pvetennions*  QutHneMk 
V.  The  Mutuil  Insurance  Company,  1 L.  CLb  J. 
1 16,  S.  G.  K.  1866. 


XVI.  Iksuraslb  IvTCBBsT,  «ee  FiSB. 

390.  Insurance  was  effected  in  %vor  of  the 
mortgagee  and  as  a  farther  security  for  the  mort- 
gage— neld,  on  action  for  the  amoant  of 
tne  insurance,  by  the  mortgagee^  coofirminc  the 
judgment  of  the  court  below,  that  a  sale  oi  the 
property  by  the  mortgagor,  pending  the  contract 
of  insurance,  did  not  deprive  the  mortgagee  of 
her  insurable  interest,  tnough  part  of  3ie  con* 
sideration  of  such  sale  was  a  promise  by  the 
purchaser  to  pay  the  mortgagee  her  debt, 
as  she  was  not  a  party  thereto.  The  Montreal 
Assurance  Ormmany  a  McCHUivray,  2  L.  G.  J. 
221  A  8  L.  G.  B.  401,  Q.  B.  1867 ;  2472  ft  2671 
G.  G. 

391.  The  possession  of  the  bill  of  lading  is 
prima  facie  evidence  of  the  ownership  of  the 
^oods,  but  it  is  insufficient  to  prove  an  inaorable 
interest  therein,  if  it  be  shewn  cUiunde  that  such 
holder  of  the  bill  of  lading  was  not  the  proprie- 
tor. Cusaek  V.  The  Mutwd  Insurctnee  Cbnt- 
pony  of  Buffalo,  6  L.  G.  J.  97,  S.  G.  1861 ;  1740 
A  2472  G.  C. 

392.  And  held,  also,  that  a  consignee  can  only 
recover  in  so  tar  as  he  proves  himself  to  possess 
an  insurable  interest,  though  the  policy  have 
been  taken  in  his  own  name.     lb.,  i  2474  C.  C. 

393.  AUkaugh  A.  is  merely  the  agent  of  B 
ia  obCainiag  frSai  C  an  advance  of  money  on  cer- 
tain goods,  yet  if  be  render  hims^f  liaMe  to  C 
for  any  loss  which  may  arise  after  the  sale  of  the 
goods  he  has  an  insuraUe  interest  in  thegnod^, 
and  can  legally  insure  them  in  his  own  name  to 
the  full  extent  of  the  loan.  O^Qmnor  v.  The 
Imperial  Insurance  Compamt,  14  L.  G.  J-  219, 
S.  C.  1870;  2474  A  2671  G.C. 


XVII.  iMTERcar  ON  Claiii. 

394.  In  an  action  against  an  insured  for  tl>e 
amount  of  the  insurance,  where  jude;ment  vra^ 
rendered  against  the  defendant*- JTeM,  aino,  tba4 
interest  must  be  awarded  on  the  amount  of  the 
judgment,  calculated  from  the  date  of  the  fkre. 
Montreal  Assurance  Company  A  McGiHicTa§y  1 
L.  G.  J.  221  A  8  L.  G.  R.  401,  Q.  B.  1867. 

XVIII.  Interim  Rbcbipt. 

396.  An  insurance  by  simple  receipt  iB  legal 
and  binding  without  the  issue  of  the  policy. 
&  Connor  &  The  Imperial  Insuramee  Compmfif, 
14  L.  G.  J.  219,  S.  G.  1870;  2481  G.  C 

XIX.  Life. 

396.  CUrim  of  Wife  to.— Where  the  curator 
to  the  vacant  estate  of  the  deceased,  after  peti- 
tion to  that  efiiect,  called  in  the  creditors  of  the 
■deceased,  in  order  to  a  settlement  of  their  claims 
according  to  the  sufficiency  of  the  iKxneys 
realized  from  the  estate,  and  the  Attoracy^gea* 
era!  claimed  to  be  collocated  by  privil^  on 
behalf  of  the  crown  in  the  sum  of  *70i  die  by 
the  deceased  as  revenue  inspector  forawOaoni- 
ilected,  etc.,  and  the  widow  of  the  d4 
this  tmsleesy  in  wlM>m.  was  vest«d«.] 
liamrance  Iw  iMO^om  ttahteoK 
<lbr  the  b«ii4fit:aClU«  «Hk 
fito  be  paM  tMe«iaaM#40f 
moiie}s— AUy  setting. asMa'ttt  ooHMIMi  of 


INSUKANCK. 

honolary,  tliat,  notwitheUndioe  the  pre- 
*eR  paid  by  the  bua band,  ftnd  theMSigo- 

>f  Ibe  compta;,   ihat   ibe;   could   doI 
e  iqnursnce  on  behalf  of  the  widow,  who 


B.*50,  S.  C.  1859. 

ConcealmenL — Where  ao  applicant  for 

irance   failed  to  discloee  the  names  of 

m«D  whom  he  had  empbytd,  and  ati- 
u  though  be  had  emplojed  none,  and 
10  to  iliecloae  the  fact  that  he  was  affect- 
diiease,  thouf(li  having  every  reason  to 
Ibat  Buch  waa  the  cave — Held,  on  a 
rial,  that  this  waa  a  ratal  concealment, 
piiiicy  waa  void.  Uartigan  v.  The  In- 
tal  Life  Atmranet  (hmpanu,  8  L.  C.  J. 
'..ims,  2485  A:  2588  C- C. 
Eremp/ion  of  Policy.— A  policy  of  life 
e  effected  on  the  hfe  of  a  man  for  the 
>f  his  wife,  canuuL  )«  claimed  by  the 
I  of  the  husband  in  case  of  insolvency. 
(*  Marsouin  A,  mbon,  IT  L.  C.  J.  270, 
3&29  Vic.  cap.  IT,  sec.  5. 
[or  by  the  creditors  of  the  wife.  lb., 
J.  249,  Q.  B.  18T4. 

Vim-effraentation. — Where  an  applicant 
insurance  mie-slated  bis  age  id  an* 
the  printed  questions  set  forth  in  the 
on,  and  aX'o  declared  his  health  to  be 
er™s  he  liad  every  reason  to  believe  it  to 
EeUt,  on  a  "econd  trial,  that  these  were 
Buteiit  to  void  the  policy  and  liberate 
L>any  from  any  liabilltT  thereunder. 
I  V.  The  International  tAfe  Assurance 

L.  C.J.203,S.C.l«63i2485  4  2588CC. 
"too/  of  Age.— in  an  action  to  recover 
I  insurance  policv — Held,  that  parol 
'  of  age  will  not  be  aijuiitted,  until  the 
?nce  of  baptismal  registera  nas  been 
It...&51  &120tC.C. 
■arufer  of  Policy.— Whtn  the  execu- 
Jecea-ted  pentou,  whose  life  had  been 
f  the  defendants,  brought  action  for  the 
fiosurance,  but  was  unable  to  produce 
lowing  to  the  fact  of  its  having  been 
d  aH  Beouritv  for  advances  made— Z/eW, 
lUinliff  haA  no  right  to  claim  the  ben- 
:h  policy,  so  long  as  the  claim  of  the 
y  anil  possession  thereof  remained  in 
Conwai/  V.  The  Britannia  Life  In»ur- 
panyelaL.Sh.  C.  J.  163,8.  C.  1864: 
;?1  C.  C  4Q.  32  Vic.  oag.  39. 
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XXI.   MtRKE. 

405.  Abandonment  in. — The  insurance  com- 
pany, after  notice  of  abaudonmenl,  eentan  agent 
who  took  possession  of  the  vessel  without  re- 
pudiating the  abandonmeiit,  or  informing  the 
insured  of  the  character  in  which  the<f  wereact- 
■ —     Held,  that  this  was  a  constructive  accept' 

of  the  abandonment,  and  that  such  a  COD- 
:tive  acceptance  produced  the  same  rights 
between  the  parties  as  an  exprees  acceptance. 
The  Prooincial  InsuraTice  Oympany  &  Ledac, 
19  L.  C.  J.  281.  P.  C.  1874  i  2547  C.  C. 

406.  And  held,  that  after  the  acceptance  by 
le  insurers  of  the  abandonment  of  the  ship 

they  became  liable  as  fbr  a  total  loss.    lb.,  k 
2538  C.  C. 

40 
the' 

lb. 

408.  By  TVusfee.— Oneofthetwotru"t«eaa«rt 

iners,  can  insure  a  vessel-  Mnore  v .  The  Home 
Ituuranee  C'mpany,  14  L.  C.  J.  77,  S.  C.  1869  ; 
2472  C.  C. 

409.  iTtmrable  Inlere»l-—Depoa\t  by  the  in- 
sured of  bills  of  sale  and  documents  requisite 
to  show  ownership  of  a  vessel  with  the  collector 
of  customs  for  regintration  is  pullicient  to  give  an 
insurable  interest,  the  actual  registration  beiiif! 

-~  effected  until  after  the  destruction  of  the 
set  by  tire.     lb.,  &  2474  C.  C. 

10.  And  where  this  is  not  the  caae  the  in- 
Bureil  may  fall  baik  on  any  anterior  title  regis- 
tered, Irom  which  he  can  dnjuce  insurable  inler- 

Ib. 

11.  Liability  of  Imurer. — Ac'ion  was 
brought  on  a  nuie  for  $251  given  for  premiums 
of  insurance  to  be  earned  on  an  open  marine 
policy,   and    the   defendants   pleadi-d  the    pre- 

eamed  only  amounted  to  (71.98,  and 
lit  was  more  than  compensated  by  the 
loF'S  of  certain  bags  of  coffee,  for  which  the  plain- 
liFTs  under  their  policy  were  liable,  and  madi- 
ncidental   demand    for   tlie   balance,    and   thi- 

Elaintitf  replied  that  the  damage  was  not  cauee<l 
7  any  of  tlie  perils  insured  against,  ant 
there  was  no  absolute  proof  that  the  damage- 
was  canned  by  ^alt  water — Held,  that  th<  couri 
would  not  presume  that  the  damage  waa  si- 
caused,  and,  in  the  absence  uf  eatisfaclory 
proof  the  claim  of  the  defendanle  for  damage 
■  '      ■■      "       '      The  Sun  Mut«al  Inturanc; 


412.  Policy  of. — Action  was  brought  on  a 
ilicTOf  insurance  to  recover  the  value  of  ^)Out 

5000  bushels  of  peas,  which  had  beenloet  whilst 
on  board  a  vessel,  called  the  "Richmond,"  and 
the  defendant  pleaded,  amons other  thin|te,  th«t 
the  insurance  waB  not  complete  under  Uie  con- 
ditions of  the  policy,  inasmuch  as  the  name  of 
the  vessel  carrying  the  cargo  insured  had  not 
been  endorsed  on  the  policy — Held,  that  the 
indorsement  was  perfected  by  notice  to  the 
insurers  of  the  name  of  the  veeael,  whether  they 
BUed  up  the  blank  or  not.  Oiuaek  v.  The 
Mutual  Imuraiiee  Company  of  Btifft^o,  H 
L.C.  J.97,8.  0.1862)  2491  C.C. 

413.  Aprovislon  in  a  policy  of  marine  JMBTMice 
that  the  TBtoel  must  not  be  below  the  ohw 
B  1,  wicboMtrefWCQOetoaayputicalarotMSff- 
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cation,  will  not  render  it  neccB^ar^  that  Auch 
vessel  ahall  not  be  below  cla^s  B  1,  in  a  clamifl- 
cation  of  vesiiels  made  on  behalf  of  lake  under- 
writers and  for  their  information,  but  it  will  be 
i;onetrued  an  meaning  that  the  veiwel  shall  not 
t»e  below  the  class  of  vessels  recognized  by 
mariners  as  B  1|  if  there  be  any  such  class,    lb. 

414.  Rights  of  Insurance, — Where  a  vessel 
iriAured  bad  been  abandoned  to  the  insurance 
trompany,  and  the  value  of  the  vessel  had  been 
iixed  by  the  policy,  the  partner  who  had  taken  the 
insurance  on  the  whole  value  in  his  own  name 
was  held  to  be  entitled  to  a  full  half  of  such 
value,  and  not  only  to  a  half  of  the  amount  in- 
jured where  such  half  of  the  vessel  did  not 
<*xceed  tlie  total  amount  insured.  Leduc  v. 
J'he  l^ovincial  Insurance  Co,,  14  L.  C.  J.  273. 
S.  C.  &  19  L.  C.  J.  281,  P.  C.  1874. 

416,  Survey  of  damaged  Ooods, — In  an  ac- 
tion by  an  insurance  company  on  premium 
MOtes,  the  defendant  set  up  damage  in  compen- 
sation, and  ii  was  proved  that  the  survey  of  the 
joods  alleged  to  have  been  damaged  was  made 
without  notice  to  the  underwriters,  and  was 
'ollowed  by  a  sale  at  9  o'clock  in  the  morning 
•  f  the  second  day  after  the  survey — Held,  that 
-uch  survey  was  irregular,  and  ofi'ered  no  proof 
TO  the  extent  of  the  damace  which  the  goods 
had  sustained.  The  Sun  Mutual  Insurance  Co. 
k,  Masson  et  al.  &  i  contra,  4  L.  C.  J.  23, 
S.  C.  1859;  2635  C.C. 

416.  Warranty  in. — The  plaintiffs  sued  on 
two  different  policies  of  insurance  granted  by 
two  different  companies,  and  described  in  one 
IKilicy  a<«  '*  the  Malakoff,  now  lying  in  Tate's 
*^dock,  Montreal,  and  intended  to  navigate  the 
'*  St.  J^awrence  and  Lakes  trom  Hamilton  to 
•'  Quebec,  principally,  an  a  freight  boat,  and  to 
'^  be  laid  up  in  winter  in  a  place  to  be  approved 
'•  of  by  the  company,  who  will  not  be  liable  for 
**  explosion  either  by  steam  or  gunpowder;"  and 
in  the  other  policv  as  "on  the  hull  and  joiner 
"  work  of  the  steamer  '  Malakotf/  now  in 
*'  Tate's  dock,  Montreal,  navigating  the  River  St. 
*' Lawrence  between  Quebec  and  Hamilton, 
'*  stopping  at  intermediate  p>rt8,  and  including 
''outtittinff  in  the  npring  $2,400,  and  on  the 
'•  engine  tnerein  $1,600,  a*»  per  application  num- 
'  ber  17,783  filed  in  this  office."  The  defendant 
.lieadtd  violation  of  warranty  in  the  fact  that 
the  l>oat,  though  described  as  navigating  or  as 

utended  to  navigate  the  St.  Lawrence,  had  never 
.eft  Tate's  wharf  and  was  burnt  there — Held, 

e versing  all  the  decisions  in  the  courts  below 
r5L.C.  J.286,8L.C.  J.13&141,&11  L.C.R. 
•30),  that  the  words  in  question  did  not  amount 

<>  a  warranty  that  the  vessel   would  navigate 

lie  St.  Lawrence,  but  merely  implied  a  reason- 
able intention  todoso,and  that  therefore  the  Gom- 
,«ny  was  liable.  Grant  &  The  JEina  Insurance 
( 'ompany  &  Crrant  &  The  Equitable  Insurance 
Omipany,  6  L  C.  J.  224  &  12  L.  C.  R.  386,  P.  C. 
1862;  1490  A  1491  C.  C. 

417.  The  implied  warranty  of  sea  worthiness  in 
n  vessel  applies  to  the  state  of  the  vessel  at  the 
commencement  of  the  voyage,  and,  if  seaworthv 
then,  the  insurer  is  liable  for  any  ordinary  acci- 
dents arising  in  the  course  of  the  voyage ;  and  it 
is  no  breach  of  that  warranty  that  bad  defects  ex- 
lAied  in  the  boiler  at  the  time  of  sailing,  rendering 
repairs  to  it  after  sailing  necessary  where,  in  the 
opinion  of  the  court,  it  is  not  proved  that  the  loss 


was  occasioned  by  the  defective  boiler  or  the 
repaired  boiler.  The  Quebec  Marine  Insurance 
Company  &  The  Merchants  BarUc  of  Canada, 
13  L.  C.  J.  267,  Q.  B.  1869;  2606  C.  C. 

418«  Nor  is  it  a  breach  of  warranty  that  the 
chief  engineer  had  never  before  been  at  sea  and 
was  ignorant  of  the  management  of  boilers  in 
salt  water  where,  in  the  opinion  of  the  court,  it  is 
not  proved  that  the  loss  was  occasioned  or  in- 
fluenced thereby.    lb. 

419.  Every  person  who  proposes  to  insure  his 
ship  against  sea  perils  during  a  sea  voyage  im- 
pliedly warrants  her  in  every  respect  to  w  in  a 
fitting  condition  to  continue  ou  that  voyage,  and 
to  encounter  all  common  dangers  and  perils  with 
safety,  and  this  applies  to  every  insurance  on  a 
voyage  policy,  whatever  be  the  nature  of  the 
interest  insured.  Lamalin  v.  The  Montred  In^ 
surance  Company^  1  Q.  L.  R.  137,  S.  C.  1873; 
2506  C.  C. 

420.  And  held,  also,  that  the  warranty  of  sea- 
worthiness wa«  strictly  a  condition  precedent  to 
the  obligation  of  insurance,  and  if  it  was  not  per- 
formed the  policy  did  not  attach ;  and  if  this  con- 
dition were  broken  at  the  inception  of  the  risk 
in  any  way  whatever  there  was  no  contract 
of  insurance,  and  the  policy  was  wholly  void, 
and  the  fact  of  the  insurers  having  examined 
the  vessel  before  taking  the  risk  constituted  no 
waiver  of  the  implied  warranty  of  seaworthiness, 
lb. 

421.  The  olaintiflf  insured  a  vessel  ''for  him- 
''self  or  to  whomsoever  it  may  appertain,"  under 
the  condition  that  the  vessel  was  not  to  be 
in  the  Oulf  of  the  St.  Lawrence  between  the 
15th  of  November  and  the  25th  of  April,  nor  to 
proceed  to  Newfoundland  l)etween  the  1st  of 
Decern  Iter  and  the  I6rh  of  March,  without  pay- 
ing additional  premium,  and  leave  first  obtained 
from  the  company,  and,  on  the  16th  of  Novem- 
ber, the  vessel  sailed  from  Montreal  to  Newfoand- 
laud  and  was  lost  in  the  Gulf  on  or  about  the  1st 
of  December,  news  of  which,  however,  did  not 
reach  the  plaintiff  until  the  18th  of  May  follow- 
ing, and  then  plaintiff  immediately  notified  the 
company  of  the  loss  by  means  of  a  notary,  and 
demanded  the  amount  of  the  insurance,  stating, 
at  the  same  time,  that  he  entirely  abandoned  the 
vessel  to  the  company,  and  the  company  sent  a 
marine  inspector  who  took  possession  of  her — 
Held,  on  an  action  for  the  amount  of  the  insur- 
ance, that  the  vessel  bein^  in  the  Gulf  durins 
the  time  described  in  the  policy  amounted  to  such 
a  breach  of  warranty  as  wouli  have  prevented 
the  plaintiff  from  recovering,  had  the  warranty 
not  been  waived  by  the  acceptance  of  abandon- 
ment by  the  company.  The  Provincial  Insur- 
ance Company  &  Leauc,  19  L.  C  J.  281,  P.  C. 
1874  ;  2490  C.  C. 

422.  But  the  insurer  of  a  vessel  who  accepts 
the  abandonment  made  by  the  insured  caniKt 
afterwards  contest  the  claim  of  the  latter  under 
pretence  of  a  violation  of  the  conditions. of  the 
policy.    lb. 

XXII.    P0LICIE5«. 

423.  Interpretation  of. — Policies  of  in^rmnce 
are  lo  be  construed  by  the  same  rules  as  other 
cx>ntracts  and  agreements.  Tberetbre,  where 
there  in  an  express  warranty  there  isnoioooi  for 
implication  of  any  kind,    ^cott  ▼.  The  /ine  In- 
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sturance  Company  of  Qtiebse,  2  Rev.  de  L6g.  76, 
K.B.  1821. 

424.  In  an  action  on  a  policy  of  insarance, 
which  described  the  premiees  insured  as  a  house 
bounded  in  rear  by  a  stone  building  covered  with 
tin  and  by  a  yard,  in  which  yard  there  was  being 
erected  afirst-class  store,  which  communicated 
with  the  buildings  insured — Held,  reversing  the 
judgment  of  the  court  below  (2  L.  G.  R.  200),  to 
he  good,  although  it  was  proved  that  there  ex- 
isted between  the  house  and  stone  building  a 
brick  building  covered  with  shingles  communi- 
cating to  both  by  doorSyinasmuch  as  the  omission 
to  mention  such  doors  in  the  description  was  not 
proved  to  have  been  a  fraudulent  concealment, 
and  inaAmuch  as  it  was  not  established  that  the 
fire  had  been  occasioned  or  had  extended  by 
means  of  such  apertures.  Ciisey  &  Ooldsmid 
et  al^  4  L.  G.  R.  107,  Q.  B.  1854;  2485  tt  $eq. 
C.  C. 

XXin.  Power  of  Secretart  of  Gompany. 

425.  To  an  action  for  the  amoont  of  an  insur- 
ance the  company  pleaded  that  the  goods  had 
been  removed  after  the  execution  of  tne  policy 
from  the  build ines  therein  described  to  the 
buildings  in  whicn  they  were  burned,  without 
the  consent  of  the  respondent,  and  a  consent 
signed  by  the  secretary  of  the  company  was  pro- 
duced and  filed  by  the  plaintiff— iTeM,  that  this 
was  sufficient,  and  the  pletL  was  dismissed 
Chdlmert  k  The  Mutual  Fire  Insurance  Co.  o 
SiansUad  and  Sherhrooke,  3  L.  G.  J.  2,  Q. 
1858 ;  1727  G.  G. 

XXIV.  Rights  of  Insured  Where  Gompavt 
Rebuild. 

426.  The  plaintiff's  house  had  been  destroyed 
by  fire,  and  tne  insurance  company  availed  them- 
selvefl  of  a  clause  in  the  policy  by  which  they 
bad  the  option  to  rebuild,  but  afterwards  refused 
to  res4leliver  in  the  condition  in  which  the  in- 
sured claimed  it  should  be — Held,  on  action 
brought,  that  the  plaintiff  was  entitled  to  an 
expertise,  and  so  long  as  the  company  had  not 
complied  with  that  condition  he  was  not  bound 
to  receive  the  house,  and  the  circumstance  of  his 
having,  during  reconstruction,  made  sug^stions 
to  the  builder  could  not  be  held  to  deprive  him 
of  hif*  right  to  an  expertise.  AUwn  v.  Tke 
Quebec  Assurance  Company ,'  11  L.  C.  R.  394, 
S.  G.  lo61. 

XXV.  Sertioe  of  Goupant. 

427.  A  travelling  insurance  agent  cannot  legal- 
ly represent  the  company  in  judicial  measures, 
and  cannoi  be  legally  summoned  in  judicial 
niatlers  for  such  company.  Paiiison  &  The 
Mutual  Insurance  Co.  of  Stanstead  and  Sher- 
hrooke,  16  L.  G.  J.  25,  S.  G.  R.  1872 ;  61  A  63 
C.  C.  P. 

XXVI.  Subrogation  of  Iksurer. 


428.  Action  was  instituted  by  the  appellants, 
as  subrogis  of  tlie  Fabrique  of  the  Parisn  of  Bou. 
cberville,  for  the  recovery  of  so  much  loss  and 
damage  sosUiiied  by  the  Fabrique  in  thedestruc-  i  <U.,  14  L.  G.  J,  90,  S.  G.  i86§. 


tion  by  fire,  originating  from  the  repjjondent?*' 
steamboat,  of  the  parisn  church  and  sacristy  of 
Boucherville  as  insured  by  thenp;)elianti>'  policy 
of  assurance,  and  as  they  had  {Mid  to  tlie  Fa- 
brique, Thedefendants  pleaded  t  lie  general  issue 
only.  The  action  being  sustained,  ilie  defendants 
appealed  to  the  Provincial  Gourt  of  Appeals, 
where  the  judgment  was  reversed  on  the  ground 
that  the  action  had  been  brought  by  the  plaintiffs 
as  possessing  an  original  right  of  action,  instead 
of,  as  the  assigns  or  subrog^  of  the  Fubrique. 
The  plaintiffs  in  turn  appealed  to  the  Privy  Coun- 
cil, which  held  that  on  paying  the  lo^s  they,  the 
appellants,  had  a  right  to  be  subrogated  *,  that  the 
warden  in  charge  of  the  Fabrique  nad  a  right  to 
receive  the  money  and  subrogate  them,  the  plain- 
tiffs, in  their  rights,  although  he  could  not 
legally  make  an  assignment  by  way  of  sale  of 
any  such  rights  and  actions  without  special 
authority ;  and  that,  under  a  plea  of  a  general 
issue,  the  defendants  could  not  require  that  the 
other  parties  injured  by  the  same  lire  be  joined 
in  an  action,  so  as  to  save  them  from  the  cof>ts 
of  more  than  one  action.  The  Quebec  Fire  In- 
surance Co.&Molson  et  al,  1  L.  G.  R.  222 ,  P.  G 
1851. 

XXVI.  Traksfer  of. 

429.  In  an  action  for  the  balance  of  the  price 
of  sale  of  certain  lots  of  land  where  the  defendant 
pleaded  an  agreement  by  which  he  bound  him- 
self to  insure  the  buildings  or  the  lots  asatnst  fire 
to  the  extent  of  the  balance  sued  for,  ana  to  trans- 
fer the  policy  to  the  vendor,  of  whom  the  plain- 
tiff was  the  transferee — Held,  that  the  interest 
of  a  vendor  in  a  policy  of  insurance  passes  to 
the  purchaser,  where  the  sale  is  notified  to  the 
company,  and  the  payment  subsequently  made 
to  the  vendor  by  the  company  under  such  insur- 
ance, of  a  sum  greater  tnan  the  balance  or  the 
purchase  money  remaining  unpaid,  belonging  to 
the  purchaser,  is  a  discharge  for  such  balance. 
LecUdre  &  Crapser,  5  L.  G.  R.  487,  8.  G.  1853 ; 
2482  A  2576  G.  G. 

430.  The  interest  in  an  insurance  by  simple 
receipt  for  the  premium,  without  the  issue  of  a 
policy,  may  be  legally  assigned  by  any  simple 
form  of  transfer  endorsed  on  the  policy,  uid 
such  transfer  does  not  require  the  consent  or 
acceptance  of  the  insurance  company  to  make 
it  binding.  O*  Connor  v.  The  Imperial  Insurance 
Cb.,  14  L.  G.  J.  219,  S.  G.  1870;  2483  A  2576 
G.  G. 

431.  A  policy  of  in<(urance  cannot  be  trans- 
ferred without  the  consent  of  the  insurer,  and 
notice  of  transfer  is  not  of  itself  sufiieient  Corse 
A  The  British  American  Insurance  Company,  1 
R.  G.  243,  8.  G.  R  1871. 

XXIX.  Whew  Void. 


432.  In  a  contract  of  insurance  alleged  to 
have  been  made  in  Montreal  by  an  agent  of  an 
insurance  com  pan  V  incorporated  by  the  lawn  of 
the  State  of  New  York,  who^ie  charter  and  by- 
laws provided  that  it  could  only  contract  in  New 
York,  and  by  the  president  and  vice-president,  is 
wholly  null  and  void.  Redpath  et  al.  v.  The 
I  Sun  Mutual  Insurance  Company  A  Redpalh  H 
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XXX.  Where  Payable. 

433.  In  a  case  where  the  amount  of  a  life 
insurance  policy  was  Feized  by  attachment  in 

famishment  in  the  hands  of  the  company  for  a 
ebt  due  by  the  deceased,  and  the  company 
objected  that  the  policy  was  payable  in  England 
— Heidi  that  upon  such  seizure  the  company 
could  be  compelled  to  pay  the  amount  into  court 
here,  and  that,  even  where  the  insurance  was 
effected  at  another  asency  beyond  the  juri^ic- 
tion  of  the  court.  Chapman  v.  Clarke  &  The 
Uniiy  Life  Insurance  Association,  3L.  C  J.  159, 
S.  C.  1869. 


INTERDICTION. 

I.  Effect  of,  434. 

II.  Fob  Drunkenwesr,  436. 

III.  For  Prodioauty,  436. 

IV.   JUDOMENT  AGAINST  INTERDICT,  437. 

V.  Of  Attorney,  438. 

VI.  Rights  of  Imbecile  before,  439. 

VII.  Who  may  Demand,  440. 

I.  Effect  of. 

434.  Heldt  that  the  curator  to  a  person  volun- 
tarily interdicted  must  be  brought  into  the  pro- 
ceedings, in  order  to  obtain  a  rule  for  contrainie 
par  carp$  for  a  folic  ench^e,  and  that,  although 
ihe  folk ench^reoccwrred  before  the  interdiction. 
Fourquin  exp.,  3  G.  L.  J.  118,  Q.  B.  1867  ;  343 
C.  C. 

U.  For  Drunkenness. 

436.  An  interdiction  for  drunkenness  cannot 
be  pronounced  by  the  prothonoiary  of  the 
Superior  Court  in  the  absence  of  the  juds^. 
Thericn  v.  Lauzon  exp.,  17  L.  C.  J.  74,  8.  C. 
1873 ;  328  C.  C. 

in.  For  Prodioautt. 

436.  An  interdiction  for  causes  of  mrodigality 
may  be  superseded  by  the  court  Dueheneau 
exp.,  2  Bev.  de  Ug.  438,  K.  B.  1814 ;  326  C.  C. 

LV.  Jddgmbnt  aoainst  Iktbrdiot. 

437.  A  judgment  obtained  against  a  person 
interdicted  by  reason  of  insanity,  whose  curator 
is  not  a  party  to  the  suit,  is  null  deplein  droit 
Sproat  V.  Duniere,  2  Bev.  de  L6g.  438,  K.  B.,  & 
iSproai  A  Chandler,  3  Rev.  de  Ug.  391>  K.  B. 
1819;  35IC.  C. 

V.  Of  Attorney. 

438.  An  attorney  guilty  of  contempt  in  the 
face  of  the  court  may  be  immediately  inter- 
dicted. Binetexp.,  2  Rev.  de  L^g.  438,  K.  B.  1818. 

VI.  Rights  of  Imbecile  bsfore. 

439.  An  insane  or  imbecile  person  is  in  the 
full, enjoyment  of  their  rights  so  long  as  they 
aue  not  interdicted,  and  mav  validly  dele  id  them 
in  a  t^^rt  of  justice,  D'Estimaunille  v .  Tousia- 
nont  1  Q.  L.  R.  739,  8.  Q.  1874. 


VII.  Who  may  Demand. 

440.  The  relations  or  connections  of  an  imbe- 
cile or  insane  person  alone  can  demand  his 
interdiction,  and  the  acts  of  such  person,  though 
notoriously  insane  up  to  the  time  of  such  inter- 
diction, are  not  of  themselves  null  but  annull- 
able only  for  lesion.    lb.,  A  327  G.  C. 


INTEREST. 

I.  Arrears  of,  441-447. 

II.  COMFOtTND,  448. 

III.  Effect  of  Tender  ok,  449. 

IV.  From  Service  of  Action,  450. 

V.  In  Action  for  Interest,  451. 

VI.  Liability  of  Purchaser  to,  452. 

VII.  Must  be  Demanded,  453. 

VIII.  On  Arrears  of  Dowry,  454. 

IX.  On  Arrears  of  Rent,  455. 

X.  On  Arrears  of  Taxes,  456. 

XI.  On  Bills  and  Notes,  467-460. 

XII.  On  Bottomry  Bond,  461. 

XIII.  On  Foreign  Judgment,  462. 

XIV.  On  Insurance  Claim,  463. 

XV.  On  Judgments  for  Damages,  464. 

XVI.  On  Legacy,  465. 

XVII.  On  Money  Paid  in  Error,  466. 

XV III.  Power  of  Municipal  Corporations 
with  Regard  to,  467. 

XIX.  Prescription  of,  see  Arrears  of. 

XX.  Recovery  of  When  Paid,  468--i70. 

XXI.   RkGISTRATION  OF,  SCC  ARREARS  OF. 

XXII.  Right  to,  471-473. 
XXII].  When  Accrues*  474r-477, 
XXIV.  With  Deposit  for  Ratification  of 
Title,  478, 

I.  Arrears  of. 

441.  A  notarial  obligation,  bearing  date  pre- 
viously to  the  act  4  Vic.  cap.  30,  if  registered, 
thougn  without  a  memorandum  of  claim  for 
any  specific  amount  for  arrears  of  interest  which 
may  tie  due,  is  sufficient  to  preserve  the  rights 
of  the  creditors  for  the  whole  amount  of  interest 
due,  it  being  unnecessary  that  any  memorial 
for  arrears  of  such  interest  should  be  registered.* 
McLaciUm  k  Bradbury  et  ed,,  3  Rev.  de  IM. 
340,  Q.  B.  1848 ;  Pellet&r  v.  Michaud,  I  L.  C.  R. 
165,  S.  C.  1850. 

442.  And  on  the  distribution  of  moneys  arising 
f>t>m  thesaleof  the  property  of  thedefendantf  situ- 
ated in  a  certain  seisniory,  for  arrears  of  interest 
arising  on  seigniorialduea^-JEreZd,  that  the  act  6 
Vic.  cap.  15,  sec.  2,  which  exempts  seigniorial 
rights  from  the  formality  of  registration,  does  not 
apply  to  arrears  of  interest  arising  from  such 
rights  in  virtue  of  a  special  subsequent  a{;ree- 
ment.  MogS  v.  Lapri  A  Mastue  &  Morrtson, 
1  L.  C.  J.  255,  8.  C.  1857. 


•Underthe  code  the  law  with  regard  to  mtntnoi 
interest  may  be  tUted  as  follows :  The  r«*glatrmtkMi  ni  * 
deed  of  sale  or  of  a  deed  conatitating  a  rent  *«car«i  totbc 
creditor  the  preference  for  the  arrears  ot  ftfn^  yetn 
generally  and  for  that  doe  upon  the  carrent  year,  Mtthe 
regif  tratton  of  any  other  cl»im  preserves  a  r^i  of  pre- 
ference for  the  interest  only  of  two  yoaia  gsnsrsIlT  ssd 
that  upon  the  current  year,  and  tte  eratttor  hai  ates- 
thec  for  the  remainder  of  the  anoan  off  liitHvsl  ok  v 
^eatfrom  the  date  of  re^tnftiiem  oj  a  clalai  or  wilir 
laLspecSfyini the  amount ufamacijdwa'  SUS«C«»<LC- 


U)  the  act  1  Vic.  cftp-  22,  thi 
if  deeds  of  B>le  preBprved  a  prefer- 
t  to  the  vendor  for  ali  the  iaUrest 

*.  Kerrigan  k  Eirmerick,  1  L.  C-  B, 
51. 

the  r^atration  of  ft  deed  at  full 
led  prerioual;  to  the  act  4  Vic. 
Hufficient  to  preserve  a  preftrence 
r  mteraet  due  at  the  time  of  such 
and  also  for  arrean  of  interest 
irauentlv.  Regina  v.  PetUclere  Se 
&.  Wood  et  (U.,  1  L.  C.  R.  284, 

ipposant  was   collocated  for  ni 
1  of  interest  d  litre  dt  rente  ct 

a  deed  passed  before  the  coming 
I  of  the  act  4  Vic.  cap.  3n,  and  for  Ave 
I  aireare  he  had  a  judgment  which 

registered,  and  the  coTlocation  was 
the  ground  that  he  could  not  claim 
n  five  jears,  the  rest  being  barred 
>n  and  no  registration  having  been 
.  that  the  law  which  exif'ted  prior  lo 
>f  the  above  act  eatabli»hea  a  pre- 
hirtj  vears  on  arrears  of  interest 
«of  tDimoveables  sold.  Brmcn  v, 
iaamberl,  10  L.  C.  R.  379,  S.  C.  I860. 
iert  diitniear,  against  whom  the 
action  ie  brought,  is  bound  to  pay 
■  interest  not  prescribed  over  and 
art>  and  the  current  year,  although 
een  no  special  registration  at  such 
Dotudd  etoLk  Nolin,  14  L.  C.  J. 
>9. 

Drnialllj  of  registering  the  arrears 
lot  prescribed,  bevond  two  years 
ent  year,  did  not  change  the  effect 
ion    law  in    particular  case*,  aa, 

where  two  hypothecary  creditors 
Tcntly  at  the  distribution  of  the 
he  inimoveable  sold  in  course  of 


fact  of  a  plaintiff  attempting  to 
»rest  already  accrued  is  not  a  suf- 
d  for  dismissing  the  action,  al- 
ourt  may  refuse  to  prant  that  por- 
eh claims  such  coinpoiind  interest. 
.  ft  MdlUaa  et  al,  2  L.  C.  L.  J. 
70;10I8C.  C. 


VI.    LlABILrri'  OF  PUBOHASBR  TO, 

453.  A  conlestatioD  arose  on  a  demand  in 
confirmation  of  title  bj  a  purchaser,  in  whose 
deed  of  purciiase  it  was  stipulated  that  no  pay- 
ment was  lo  be  made  until  the  purchaser  nad 
obtained  such  conSrniation — Hdd,  that  the 
delay  incurred  had  not  the  eRect  or  discharging 
the  purchaiier  from  pavment  of  interest  upon  the 
purchase  inoney,whicL  interest  became  payable 
after  the  lapse  of  the  four  months  for  giving 

tuhlic  notice  for  such  demand  in  oondrmalion, 
ut  such  intfrest  he  was  on  ly  bound  to  pay  up  U> 
the  day  of  the  paymentofthe  money  into  court, 
-.Ithough  at  that  period  the  cf   .^--u-j--. 


yil.  Must  be  Demanded. 

453.  Judgment  will  Dot  go  for  interest  where  it 
is  not  demanded  in  the  action.  Cottpalti  Beaoit, 
10  L.  C.J.19T,  Q.  B.  1866  i  17  U.  C.  P. 

VIII.  Uh  AaBEiRS  OF  DowBT,  <«e  &KBUK3 


454.  In  an  action  for  a  balance  of  dowry  and 
interest,  to  which  the  defenilant  pleaded  that  no 
interest  was  due — Held,  that  interest  accrued  on 
such  arrears  accordinK  to  the  jurifmrudence  of 
this  country.  Poirier  &  Laer<tix,  6  L.  C.J.  302, 
S.  C.  18S2. 


IX.  On  Abi 


.a  OF  RiNi'. 


455.  No  interest  can  be  allowed  upon  a  judft- 
ment  for  the  arrears  of  one  or  more  years  COD- 
stilut^  rent.  Guettel  v.  ffttdtOH,2  tiev.de  lAg, 
439,  K.  B.  IHIH. 

X.  Un  Abrura  or  Taxes. 

466.  Proprietors  of  aMeHsed  property  situated 
in  Montreal  will  be  condemned  to  pav  10  per 
»ent.per  annum  on  arrears  of  lazes*  under  14-15 
Vic.  cap.  128.  The  ifavoT  et  al.  of  Montreal  v. 
Seott  et  al.  16  L.  C.  J.  84,  S.  C.  1872. 

XI.  (Jn  Bills  and  Notes. 

457.  A  promise  to  pay  on  demand  $200  with 
interest  in  a  promise  ti>  pay  interest  rrom  the 
dale  of  the  note.  Baxter  v.  Sobin»on,  2  Rev. 
de  Ug.  439,  K.  B.  1816. 

46H.  Interest  is  allowed  in  all  cases  upon  judg- 
ments upon  notes  of  haml  from  tbe  dale  <A  the 
service  of  tbe  process.  Beaintide  v-  ifimn,  3 
Rev.  de  I^g.  390,  E.  B.  \nn  ;  2.'i36  C.  C. 
469.  But  in  another  oaacwhereanotewasdrawn 
as  follows:  «  Twelve  montlisatter  date  I  promtae 
to  pay  S200  with  six  months'  interest  "—BM, 
tbal  no  more  than  six  months'  interest  before 


ueh  dslaT  '< 

•aehieai  utlnaaUlcDilTiell  m»T 

InUtsaldby-UW.    Q.SIVi>.,cai 


ich  law.  ahyn 

wb^li  TTis;  ranialD  nninld, after 
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415.  On  an  action  by  a  bank  againet  its 
maoa^  for  damages  for  breach  of  truBtr—Heldt 
that  interest  was  not  recoverable  in  respect  of 
such  claim,  or  in  respect  of  loss  said  to  have 
accrued  through  bis  conduct.  The  Bank  of 
l^pptr  Canada  k  Bradthaw  eial^  17  L.  G.  K. 
27^  P.  C.  1867. 

476.  When  money  is  payable  at  the  domicile 
of  the  debtor^  demand  of  payment  must  be  made 
there  before  interest  can  accrue  thereon,  and  the 
parmeot  of  the  capital  debt  so  due  to  a  party 
maicated  by  the  crea iters  is  sufficient  to  pre- 
vent the  accruing  of  interest  thereon,  (yHal- 
ioran  v.  Kennedy,  18  L.  G.  J.  284,  S.  G.  R.  1874 ; 
1152  0.  C. 

477.  Interest  does  not  run  ex  lege  on  sums 
rsid  by  the  proprietors  of  the  premises  on  be- 
oalf  of  the  lessee.  Deeloriere  v.  Lambert,  1 
Q.LR.365,  C.  C.  1875. 

XXIV.  Wrra  Deposit  for  Ratification  of 

TlTLl. 

478.  A  purchaser  brought  demand  in  ratifi- 
cation of  title,  and  deposited  the  amount  of  the 
purchase  money  in  courf,  and  filed  motion  for 
acte  of  Buch  deposit,  describing  it  as  XI 00  with 
interest,  but  deposited  only  the  XI 00,  and  motion 
was  made  to  have  the  deposit  declared  irregu- 
lar, on  the  ground  that  the  interest  was  not 
actually  depo«*ited — Held^  that  as  the  interest 
was  DO  part  of  the  purchase  monejr,  that  the 
actaal  aepoeit  of  the  amount  of  the  interest  was 
uonecessanr.  Bart  exp,,  3  L.  G.  J.  40,  S.  G. 
1^2 ;  963  C.  G.  P.  &  Q.  35  Vic.  cap.  6,  sec.  20. 
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I.  Etidbvcb  Ujtdbr. 
Cf  Ooniracimadein  Foreign  Country,  479, 
iSO. 

Of^eMV%,48l. 

n.  MAmBIAOB  UlTDBB,  482. 

IIL  NonoB  OF  PROTBST  Ubdeb,  483. 

IV.  Or  Marriaqb,  484-486. 

V.  Prbscrittiov  of  Bills,  &c.,  Uvdbb,  487. 

VI.  RioBTS  OF  Marbibd  Womkk  Under,  488 

VIL  SbiZURB    OF  PROFBRTT    OF  FORBIOVBR, 

489. 
Vm.  Status  of  Ivdiyiouals  (Jvdbr,  490, 

I.  Etidbvcb  Uhdbr. 

479.  (}f  Oontraei  made  in  Foreian  Country, 
—The  law  of  a  country  in  whicn  a  contract 
•«  made  and  its  usages  in  trade  must  govern  in 
mercantile  canes.  AUan  k  Scaife  etal,2  Rev. 
JeLeg.  77,  K.  B.  1816 

480.  In  an  action  in  which  the  plaintiff  sued 
I  he  defendant  for  the  value  of  his  occupation 
and  enjoyment  of  property  situated  in  Upper  Gan- 
ftda  belonging  to  plamti^  and  alleged  a  promise 
Ai  the  part  of  the  defendant  to  pay  the  amount 
;lai mea,  and  a  witness  was  examined  in  Upper 
Jaoa<La  by  commission,  who  deposed  to  the 
'acts  alleged  in  plaiotifiTs  BCiion—Held,  that  the 
yroof  of  a  contract  made  out  of  the  province 
nnst  be  governed  by  the  laws  of  the  country  in 
rhicb  the  oontraei  was  made.  WUson  v.  Perry 
k  Perry,  4  L.  0.  J.  17,  8.  G.  1859. 

481.  Of  HeurMp. — ^Aad   where  action    was 


brought  on  a  promissory  note  made  in  the  United 
States,  by  the  husband  and  administrator  of  the 
deceased — Held,  that  letters  of  administration 
from  a  Gourt  of  Probate  in  the  State  of 
Michigan,  produced  in  the  cause,  as  well  fh>m 
the  terms  thereof  aH  from  the  principles  of  inter- 
national law,  did  not  extend  beyond  the  limits  of 
the  state  in  which  they  were  granted,  and  form 
therefore  no  evidenceof  the  capacity  of  the  plain- 
tiff as  assume<].  CdUet  aL  k  Morrison,  9  L.  G.  R. 
424,  Q.  B.  1859. 

II.  Marriage  Under. 

482.  Action  was  brought  to  recover  a  share  or 
succession  of  a  community  which  had  existe  1 
between  consorts,  married  in  Scotland,  but  since 
domiciled  in  Lower  Ganada  up  to  the  time  of  the 
dissolution  of  the  community,  and  the  defendant 
pleaded  that,  the  marriajge  having  taken  place  in 
Scotland,  the  matrimonial  rights  of  the  parties 
were  governed  by  the  law  of  that  country — Heldr 
that,  in  the  absence  of  proof,  the  court  wouM 
presume  the  law  of  a  foreign  country  to  be  the 
same  as  its  own.  Brodie  exp,  v.  Cowan,  7 
L.G.  J.  96,  S.  G.  1852. 

III.  Notice  of  Protest  Under. 

483.  Notice  of  protest  of  a  note  dated  at  Mont- 
real, and  payable  at  a  bank  in  Albany,  in  the 
State  of  New  York,  was  mailed  at  Albany,  ad- 
dressed to  an  endorser  at  Montreal,  protest  beiu)^ 
made  and  notice  mailed  according  to  the  law.<9 
of  that  state — Held,  confirming  the  judgment  of 
the  court  below,  that  it  was  not  si|fiicient,  ina<«- 
much  as  the  postal  arrangements  between  the 
two  countries  required  payment  of  the  po^t-- 
age,  at  least  from  Albany  to  the  line  ;  but  ha-i 
the  postage  been  paid  the  notice  would  have  been- 
sufficient,  as  notice  of  protef't  must  be  given  ac- 
cording to  the  lex  loci  contractuSi  but  the  protest 
itself  must  be  according  to  the  law  of  the  place 
where  the  note  wan  payable.  Howard  k  Sa^ 
bounn,  2  L  G.  R  121  &  5  L.  G.  R  45,  Q.  B.  1854. 

IV    Of  Marriage. 

484.  There  is  no  community  of  propert.>r 
between  parties  married  in  England  without 
marriage  contract,  and  without  any  intention  at 
the  time  of  removing  to  Ganada,  who  may  have 
afterwards  settled  and  died  here.  Rogers  et  aL 
k  Rogers,  3  Rev.  de  L6g.  255  k  Z  L  G.  J.  65, 
Q.  B.  1848, 

485.  The  plaintiffs  being  residents  of  Lower 
Ganada  were  married  in  New  York  without  con^ 
tract  of  marriage,  and  immediately  afterwarii<» 
returned  to  Lower  Ganada,  where  they  were 
again  married  with  ante-nuptial  contract,  by 
wDich  separation  of  property  was  stipulateti 
between  them-^Held,  that  the  latter  marriajore 
was  of  no  effect,  and  that  the  parties  were  ii» 
community  with  one  another.  Languedoc  exiu 
V.  Laeiolette,  1  L.  G.  J.  240,  S.  G.  £  8  L.  G.  R. 
257,  Q.  B.  1858;  135  G.G. 

486.  And  in  another  case  in  which  the  huA< 
bond  of  the  appellant,  who  resided  at  Abbittibbi, 
a  post  in  the  Hudson  Bay  Territory,  came  to 
Montreal  in  1836  and  was  married  here,  after 
which  he  returned  to  Abbittibbt,  where  he  remain- 
ed until  1841,  when  he  came  back  to  Lower  Can- 
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•d*,  ptircLMed  two  fkrmB  and  Mttled  down  hwB. 
In  IS4T  he  nikde  hia  will  in  Montreal,  wh«r«bj  be 
l>(<]ueKtIied  all  his  property  an  if  no  commuDi^ 
f  xixtad,  leaving  big  wife  hi"  n^ufructuarj  Irgatee 
And  his  chiMren  hie  univertal  legaieea  en 
pTopriiU.  The  appellani  wa*  appointed  at  (be 
death  of  her  husband  liiini  to  her  minor 
children,  and  one  of  the  rrnpondenta  wa«  ap- 
pointed Bole  tutor.  The  latter  refUaiog  to  oooaeDi 
to  the  taking  of  an  inveDloryofthe  property,  ihe 
uaneed  the  other  retpondenl  to  be  appointed 
I  ntor  ad  hoc,  and  on  b  rs  refusal  nhe  brought  action 
allpging  cumniunitj  under  the  lawi  of  iiower 
Canada,  and  praying  that  slie  be  entitled  lo  one 
lialf  ol  all  the  property,  moveabla  and  inimOTc- 
able.which  composed  the  community.  She  pray- 
*^  also  that  an  inventory  bemadeaDdapartilioD 
be  had,  and  atso  that  so  much  of  the  will  of  ber 
late  bueband  as  purported  to  will  and  bequeath 
hrr  share  of  the  communily  be  declared  null  and 
void — Held,  that  being  seized  with  all  the  pro- 
perty of  the  community  she  wm  bound  to  proceed 
to  the  inventory,  and  thai  an  action  lo  that 
*tlecl  was  ilnnecesBary  and  uncalled  for.  Me- 
Tai>ith&  Pykectal.,3  L.  C.  R.  101,  Q.B.  ISK); 
1323  C.  C. 

¥.  Prescbiption  op  Bills,  Ae.,  Ukdbk. 

487.  The  prescription  of  a  note  made  in  a 
foreign  country  and  payable  there  is  to  be 
governed  by  the  lexlf"'  ' 
the  Itxfon.  WiUon 
A  2  L.  C.  J.  251,  8,  C,  186B,  &.  H  L.  C.  J.  317, 
Q.  B. 1870. 

VI.  RioBTfl  OP  Marriid  WoMtn  Dkdbr. 

488.  Id  an  action  i  n  declaration  of  a  hypothec 
«n  certain  property  situated  in  Lower  Canada, 
and  which  had  been  alieoaled  by  a  married 
woman  while  abroad,  in  virtue oTadeed of  trans- 
<<rr  by  hemelf  and  husband,  but  which  deed 
omitted  to  stale  that  she  waw  duly  authorized — 
Hild,  reTBraing  decision  of  the  court  below,  that 
a  married  woman,  while  abroad,  requires  the  ei- 

firess  authorization  of  her  liusband  to  convey 
and  in  Lower  Canada,  and  that  although  the 


Vir.  Siilus 


p  Profbbtt  op  PoBtioiin. 


489.  In  an  action  by  a  Canadian  company 
«Jtain8t  a  company  in  New  York,  where  moneys 
Ixlongmg  to  tne  latter,  who  were  inaoWent,  had 
bmn  sailed  in  the  hands  of  the  Bank  at  Monl- 
»(*! — Beid,  that  thediftributioD of  sach moneys 
Iry  the  court  of  the  place  wherein  the  writ  of  aei- 
ziiltt  had  issuad,  must  ba  jcoTenied  by  the  laws  of 
thia  conntrr,  aod  not  acoonting  lo  the  laws  of 
Ihe  Ubitad States.  Th*  Camadiaa Inland Steami 
NmigMtioii  Campam^  v.  Thr  Oohimbiam  Intat- 
onoaCbMjwny  qf  NHoYork  It  TMt  Bank  of 
Montreal  &  Lmpingi^U  ei  aL  It  OAornt,  1 
K.  L.19(Va.aiE.  1869. 

VUI-  ^TATDa  or  InariDiJALa  UHCn^ 


INTERVBNTIO] 


violation   of  poblio   law   and 
itioDB.    Aidanu  t    Warden,  t 


INTERBOGATOR 
I.  Sea  FiiTS  rt  Abtici-is,  (ee 


INTERVEKTIO 

I.  Allowutci  OP,  491. 

II.  Dblatb  ih,  49^,  493. 
in.  Effict  09,  494,  495. 
IV.  ORoTiiDBor,  496. 
T.  lit  Appzai.,49T. 

VJ.  Natitheof,  498. 
VJI.   NoTicsiB,  499,500. 
Vin.  PutAiK.  601. 

IX.  Prooeddbe  IN.  602-505. 

X.  Rboulabitt  op,  606-50R. 

XI.  RioBT  OF,  609-517. 

XII.  RlOHTB    OF  PARtltS   IVT 


491.  Where  a  plaintiff  had  obt 
against  ao  assurance  company  aa 
before  the  fifteen  days  deiajaftei 
expired,  anolher  creditor  ialerre 
that  the  moaevs  be  paid  into  < 
tributed  1  but  Wore  the  allowam 
ventiOD  ^e  monejB  were  [»id  to 
Held,  that  judgment  must  go  a{ 
vening  parly  according  tolbedce 
k  Choall.  Clubman  v.  Clark  A 
Ai*uranct  Attoeiafion,  3  L.  C.  J- 

n.   DSLATB  IH. 


within  ! 
6R.  L, 
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ISTBfiVBNTION. 


INTERVENTION. 


'liiBMiare  th«  kppelUnt  Hlccl  ko  opponilicn 
oliwb  nidiiuui«ed— fieU,  reversing  ibe  judg- 
ucUorihacourt  below,  tbal,  until  tlie  inter- 
xntioo  vu  di«poecd  ol|  the  respondent  oouid 
iiMauir  the  veuel  to  be  aolit  of  iht  sheriff, 
udiluttheoppoeltion,  tlierefOTe,  should  hare 
l*n  nuinuined.  Ifiehoa  k  Oauvreaa,  3  K.  C. 
■<=,Q.a.l8T2. 

IV,  Otoviits  OP, 

i%,  A  landlord  seized  aJI  the  eoo.ts  found  on 
tiKltucd  premi»ei>,  including  those  of  a  nub- 
i-niDi,  ind  the  latter  Intervened,  claiming,  under 
*r(.«2[  of  the  Cifil  Code.lhat  he  waaoFiry  lia"- 
i.iMbras  he  »«e  inrlebled  to  hie  imnedi 
I'^-Jr.ljiii  it  was  proved  that  the  sub-leaw  i  _ 
mi'lc  without  tha  consent  of  the  landlord  and 
"1  iiulalioo  of  the  conditions  of  the  principal 
I*w-if(W,  that  the  Bub-leftsor  was  liable,  —  ' 
i-ut  ill  the  i^ooda  found  on  the  premises  ' 
■ubjecliothe  landlord'sprivilegefor  rent.  ... 
^'»  de  la  ChaHUde  FHopiM  Giniralde 
t'^nlrial  A  YmU  et  of.,  SO  L.  C.  J.  329,  Q.  B. 


a  third 


V.  U  ArruL. 

W",  The  Court  of  Appeal  may  order  a  t 
KiKn  InlerMted  io  the  issue  to  "be  brought  inui 
be   cue.     JouhfTi    tt    mr    &    Ratmny,    12 
.  C.J,  228,Q.B.  I860;  154  C.  C.  P. 

I'l    NtTtTRB  OF. 

49^.  An  ialcrvention^s  in  the  nature  of  a  dp- 
•tn\  sod  the  intervening  »t\,j  stands  exactlj 
>  ibf  tVDt  pasi6oft  as  a  pfaintitf .  Walcott  v. 
'Miuon  k  Jokn»<m  k  Baraa,  II  L.  C.  J.  303, 

.C.R.I8S7. 


made   in   the   Superior 


the  plamtifts  obtained  a  ceniflcate  from  the 
prothonoiary  and  filed  it  in  court,  whereupou 
the  intervening  part;  moved,  without  notice 
upon  affidavit  for  a  Further  dela;  to  file  mogm» 
of  intervention,  aQdobtAineddetayup  to  the  Krtt 
of  Jaaaarj—Beld,  in  review,  that  the  further 
lie laj  should  not  have  been  granted,  and  the 
judgment  allowing  the  paine  wan  revfriied  nith 
costs.  Beaudettt  wc.  &  MarUl k  Etkier,  15 
L,  C.  R.  467  A  I  L.  C.  L.  J.  29,  S-  C.  B.  18ft6. 

503.  On  the  reatone  and  grounds  of  an  inter- 
vention a  new  issue  is  raised  and  proceedings 
must  he  taken  and  followed  as  in  an  ordinarr 
action.  Walcott  v,  Eobinton  k  Johruon  k 
Bamtt.n  L.C.  J.  303,  S.  C.  R.  1867  i  ISti 
C.  C.  P. 

604.  And  held,  also,  that  an  intervening  party 
cannot  rorecloseapartvalreadymeatue,  without 
aregulBTdemandof  pfeaandalapieortbedeUys 
allowed  for  similar  pleadings  in  o'dinary  casea, 
and  Huch  foreclosure  should  be  set  a.side  on  no- 
tion,   lb. 

605.  And  held,  further,  that  an  inscription  on 
the  role  (i'fnfiicftoudtf^oil,  without  a  plea  hav- 
ing been  regularly  demanded  in  ci)nte»iation  of 
ibe  intervention,  and  without  having  allowed  the 
legal  delays  to  elapse,  will,  on  motion  to  that 
effect,  be  struck.    lb. 

X.  REaDtARRT  OP. 

GOG.  An  intervention  by  a  party  interested  in 
oonter^tatioii  between  the  defendant  and  agtwr- 
ian  mu  encaiueanerdel«rmination  of  the  prin- 
ipal  suit,  is  regular.  Miller k  Bourgeoi*  k  Holr 
land  k  The  Montreal  RoUing  MUU  Company, 
16  L.  C.  J.  .335,  S.  C.  1B72. 

607.  An  intervention  aied  without  the  allow- 
ance of  the  coutt  in  term  will  not  be  summarily 
rrjecled  from  the  record  on  mntion.    lb. 

608.  S<m&Ie,thatthea1lo«anceofan  iDterven- 
tiOD  hy  a  judge  in  cliambera  in  term  time  is  not 
a  compliance  with  Art.  IK  of  the  Code  of  Pmce- 
^ur».    lb. 

XI.  HtoHT  OP. 

609.  A  third  person  cannot  in terverw  ianpM- 
tasory  action  on  the  ground  that  be  ia  proorie- 
ir  of  the  M>i]  to  which  the  action  rellen.  Ahk 
.  MiviUe,  3  Bev.  de  l^g.  200,  K.  B.  1813. 

610-  During  the  pendency  of  an  action  on>  a 
bill  of  exchange  the  plaintiffs  received  from  the 
bankrupt  estate  of  the  acceptor  of  the  bill  of  e»- 
bangea  ooriion  of  the  sum  demanded  by  the 
Ution.  The  defemlani  thereupon  tHedsprooaad- 
ig  called  an  intervention,  and  the  pIsinitOKofter 
flliD^  a  r«kxwit  for  the  amount  received,  moved 
to  rtject  the  intervention  on  the  ground  that  llie 
proceeding  was  really  not  an  Intfrveniion,  but 
simply  an  application  to  replead — Slid,  that 
there  was  no  matter  for  intervention,  but  for  a 
supplementary  plea,  which  in  England  i*  known 
as  a  plea  Dutt  darrein  eontintumee.  Zwaian  v. 
Perkm*  k  Ptrkint.  2  L.  C.  &  304.  a  C.  1862. 
fill.  And  where  an  ioterveijiitm  does  not  die- 
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cloee  on  its  face  any  right  or  interest  in  the  in- 
tervening part^  the  court  will  diFmiseitfrom  the 
record  on  motion,  and  in  8ucb  case  a  new  inscrip- 
tion is  unnecessary,  where  the  case  has  been  al- 
ready inscribed,  and  has  not  loftt  its  place  on  the 
role.  SwMour  et  al.  v.  St  Julien  &  St.  Julien^ 
2L.  C.  R.  321,S.  C.  1862. 

612.  A  person  complaining  of  a  statement  con- 
tained in  a  pleatiing  in  the  cause,  to  which  he 
^as  not  a  party,  as  false  and  calumnious,  has  no 
right  to  intervene  for  the  purpose  of  having  the 
passage  conmlained  of  struck  from  the  record. 
Hibhard  v.  JbarsaUm  etal.  &  Bibbard,  3  C.  L.  J. 
64,  8.  C.  1867. 

613.  A  party  claimed  to  intervene  in  a  suit, 
representing  that  he  was  a  partner  of  the  plain- 
tiffs, who  were  about  to  compromise  their  ciaim 
against  the  defendant, without  h\f<conBent— Held, 
that  his  intervention  was  properly  received. 
Rutherford  et  al.  &  Ferrea  k  The  Montreal  and 
New  York  Railway  Company,  3  C.  L.  J.  83, 
Q,  B.  1867. 

614.  Goods  belonging  to  a  third  party  which 
have  been  seized  under  an  attachment  before 
judgment  must  be  reclaimed  by  an  intervention, 
and  not  by  an  opponition.  Anderson  v.  Walsh 
k  Ross,  3  R.  L.  445,  S.  C.  1871. 

616.  A  party  already  in  a  case  in  one  quality 
may  intervene  in  the  same  case  in  another  quali- 
tv.  St  Marie  v.  Brown  es  qualk  Brown,  4li.  L. 
627,  8.  C.  R.  1872. 

616.  A  creditor  has  a  right  to  intervene  in  a 
suit  brought  by  a  third  party  asainst  his  debtor, 
for  the  purpose  of  contesting  the  claim  of  such 
third  party,  when  the  action  is  brought  by  collu- 
sion between  the  plaintiff  and  defendant,  and 
with  a  view  of  enabling  the  plaintiff  to  obtain  a 
judgment  for  a  sum  not  really  due  bj  the  defen- 
dant, and  that,  to  preiudice  the  riffhts  of  the 
creditor.  Adams  v.  The  Hartford  Mining  and 
Smelting  Company  k  Sir  Hugh  Allan  et  al ,  16 
L.  C.J.  96,  8.  C.  1872;  164  C.  C.  P. 

617.  A  person  claiming  land  under  seizure 
cannot  do  so  by  means  of  an  intervention  during 
the  pendency  of  proceedings  upon  an  opposition 
afin  de  distraire,  filed  by  another  party,  and  such 
intervention  may  be  rejected  on  motion  to  that 
effect.  Bethune  v.  ChapUau  et  at  k  Fraser  k 
Thomas,  17  L.  C.  J.  33,  8.  C.  R,  1873. 

Xn.  Rights  of  Parties  Iktertbniko. 

618.  Where  by  the  principal  demand  a  vessel 
was  seized  by  attacnment  before  judgment, 
and  an  intervention  was  filed  by  third  pariiefe 
who  claimed  ownership  in  the  vesf^l,  and  the 
principal  demand  having  been  withdrawn — 
Held,  that  the  withdrawal  of  the  principal  de- 
mana  did  not  put  an  end  to  the  intervention, 
which  could  be  continued  for  the  purpose  of  es- 
tablishing the  rights  of  the  parties  intervening. 
MulhoUand  k  Benning  et  at,  16  L.  C.  R.  284, 
Q.  B.  1864. 

619.  And  held,  also,  that  the  intervening  par- 
ties having  failed  to  establish  their  title  would  be 
condemned  in  costs.    lb. 

620.  Although  seizure  corporeally  effected  in 


the  hands  of  the  tiers  saisie  is  null,  an  interven- 
ing party  cannot,  by  motion  made  immediately 
after  he  is  allowed  to  intervene,  and  before  any 
issue  is  joined  on  the  intervention,  claim  the 
quashing  of  the  seizure.  Fleck  k  Brown,  9 
L  C.  J.  216,  Q.  B.  1866. 

Xm.   8KRy]CE  OF. 

621.  An  intervention  which  has  not  been 
served  upon  the  parties  to  the  suit  can  have  no 
effect  dowmoyer  k  Tranchemonlagne  etal.k 
Barthe,  18  L.  C.  J.  336,  8.  C.  R.  1874. 

XIV.  Without  Affidatit. 

622.  An  intervention  may  be  allowed  by  the 
court  without  being  supported  by  affidavit. 
Cotes  et  aty.  The  Glen  Brick  Compamyk  Welch y 
14  L.  C.  J.  112,  8.  C.  1869;  166  C.  C.  P. 


INTESTACY— &c  SUCCESSION. 


INTOXICATION. 

I.  Ground  of  Nullity    op    Cohtract,  see 
CONTRACT,  Rescission  of. 

II.  A  Ground  of  Nullity  of  Deeds,  see 
DEED8,  Rescission  of. 

III.  A  Ground    of  Resiliation  of  Dona- 
tion, see  DONATION. 

IV.  A  Ground  of  Separation  from   Bei^' 
AND  Board,  see  ACTION  en  Sepiration. 


INVENTORY. 

I.  Costs  of,  su  COSTS. 

II.  Of  Minors'  Estate,  see  TUTORSHIP,. 
Account  of. 

III.  Of  Succession,  see  SUCCESSION. 


INVESTMENT. 
I.  Of  Trust  Funds,  see  TUTORSHIP. 


I.  0.  U.  See   BILLS  OF  EXCHANGE, 

&c. 


IRREGULARITIES. 
I.  As  to  Date,  see  OPPOSITION,  Noiaitik.^ 
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SUMMARY    OF    TITLES. 


Art.  Pao^ 
JACQUES  CARTIER  RIVER..  681 

JEWS  BURYING  GROUND  ..         1        681 

JOINT  AND  SEVERAL 681 

JUDGES 2-96       81 

JUDGMENTS 10-101  683 

JURAT 102-108  694 


Art.  Paob 

JURISDICTION 109-262   696 

JURY 263-322  712 

JURYMEN 718 

JUS  IN  RE 718 

JUSTICES  OF  THE  PEACE..  323-337  718 


JACQUES  CAETIEB  EIVER. 

I.  Description  of.  See  RIVERS. 


JEWS  BURYING  GEOUND. 
I.  Title  to. 

1-  On  the  contestation  of  an  opposition  of  the 
appellant,  as  representing  the  estate  McTavish, 
aud  the  reepondeni,  as  representing  thecorpora- 
lioD  of  Portuguese  Jews  of  Montreal,  from  whom 
the  land  had  been  purchased  sonie  time  previous- 
ly to  be  used  as  a  cemetery — Held, condrmmg  the 
judgment  of  the  court  below,  that,  as  there  were 
no  fences,  the  pa<its  were  still  available  as  land- 
rnarkn,  and  the  fact  of  the  fences  having  disap- 
fieared  gave  the  appellant  no  title  to  the 
propertv.  Tcuflar  &  Buchanan  et  aL,  I 
L.  C.  L  J.  68,  Q.  B.  1866. 


JOINT    AND    SEVERAL— &c  OBLL 

GATIONS. 


JUDGES. 
I.  Ad  hoc,  2. 

il.   CoMPlETeNCY   OF,  3. 

III.  Liability  of. 

For  Acts  Done  in  Official  Capacity,  4. 

IV.  Powers  of. 
In  Chambers,  6. 

In  Criminal  Cases,  6 . 
!/9  Election  Cases,  7. 

V.  RSOUSATIOK  OF,  8,  9. 


I.  Ad  hoc. 


,tVJ  I 


2.  Where  two  judges  ad  hoc  had  heard  a  case 
and  ordered  a  re-hearinei  and  subsequently  the 
judge  whose  place  they  mied  ceased  to  form  part 
of  thecourt,and  was  replaced  by  the  appointment 
of  two  other  judges — Held,  that  notwitnstanding 
that  all  the  judges  of  the  court  were  now  com- 
petent to  hear  tne  case,  that  the  judges  ad  hoc 
who  sat  at  the  hearing  should  continue  to  form 
part  of  the  court  at  the  re-hearing.  The  Mayor 
et  al.  of  Montreal  k  I>raiiiinot»(i,  18  L.  C.  J.  76, 
Q.  B.  1874    1162  C.C.  P. 


n.   GOMPETEKCT   OF. 

3.  A  question  arose  as  to  whether  a  judge  ap- 
pointed as  a  commissioner  for  codifying  the  laws 
of  Lower  Canada  was  qualified  to  sit  as  judge 
under  cap?.  37  and  38,  of  the  Act  of  1849,  which 
prohibits  any  judge  of  the  Court  of  Queen's 
Bench  from  holding  any  other  office  of  emolu- 
ment under  the  Crown,  and  the  court  beine 
equally  divided  in  opinion,  the  question  remained 
unsettled.  6  L.  C  J.  79,  Q.  B.  1H59. 

III.  Liability  of. 

4.  For  Acts  Done  in  O^cial  Capacity. — 
Where  action  was  brought  against  the  provincial 
judge  of  the  district  of  St.  Francis  for  issuing 
process  of  attachment  for  contempt  against  the 
editor  and  pnnter  of  a  public  newspaper  for 
publishing  certain  papers — Held,  that,  as  the 
act.««  complained  of  were  performed  by  the  judge 
in  his  judicial  capacity,  the  court  could  not  take 
cognizance  of  them,  and  ttierefore  had  no  juris- 
diction. Dickerson  v.  Fletcher,  b.  R.  276,  K.  B. 
1828. 

IV.  Powers  of. 

6,  In  Chambers. — Where  there  were  several 
issuep,  such  as  a  plea  to  the  action  and  a  special 
answer  to  such  plea,  and  a  general  inscription 
for  the  adduction  of  evidence,  although  the 
proof  of  the  special  answer  alleging  chose  jug6e 
as  to  the  matters  contaii  ed  in  the  plea  to  the 
action,  f  made  out,  would  be  a  bar  to  any  further 

{)roceedings  upon  such  plea,  a  judge  in  Chambers 
las  no  power  to  restrict  and  limit  the  proof  in 
the  first  instance  to  the  special  answer,  as  such 
limitation  can  only  be  ordered  by  the  court. 
Brush  et  al,  v.  Wilson  et  al.,  4  L.  C.  R.  464, 
S.  C.  1854. 

6.  In  Criminal  Cases. — The  petitioner  having 
been  found  ^u i 1 1^  of  larceny,  and  having  been 
sentenced  to  imprisonment  for  life,  petitioned  in 
Chambers  to  be  liberated,  on  the  ground  that  the 
sentence  was  illegal — ^«2<2,  that  tne  judge  under 
such  circumstances  had  no  power  to  liberate 
him»  and  his  only  recourse  was  by  petition  to 
the  Crown  for  a  remission  of  the  punishment  in 
whole  or  in  part,  as  the  Governor-General  might 
see  fit.     Plante  exp  ,^h.  C  R.  109,  Q.  B.  1866. 

7.  In  Election  Cases. — The  provisions  of  the 
Controverted  Elections  Act  of  1867  are  ineuf- 
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ficieDt  to  enable  a  iudge  becoming  a  commis- 
sioner to  appoint  a  depaty  to  act  as  judge  in  his 
place.  Brutow  etaU  k  Biaudry  et  at,  2  L.  C.  J. 
1,  B.  R.,  S.  C,  &  (TFarra&VeTillesf/Z  L.  C.  J. 
26,  E.  K.,  8.  C.  1858. 

V.  Recusation  of. 

8.  Wbere  a  qui  tarn  action  was  taken  against 
certain  parties  who  had  constructed  a  bridge  in 
partner^Ilip,  and  collected  and  received  toll 
therefor,  without  depositing  a  declaration  of  pat  t- 
nerebip,  in  accordance  with  the  terms  of  the  Sta- 
tute, and  the  only  judge  in  the  district  in  which 
the  action  was  brought  was  one  of  the  original 
parties  to  the  partnership,  but  had  since  ceased  to 
have  any  interest  therein — Held,l\\9X  this  did  not 
give  rise  to  a  demand  in  recusation.  Leclerc 
qui  tarn  v.  Bilodeau,  12  L.  C.  J.  20,  &4  C  L.  J. 
42,  C.  C.  1867  ;  176  C.  C.  P. 

9.  Where  a  judge  had,  in  a  similar  suit  be- 
tween the  same  |>arties,  and  in  another  court, 
expressed  his  opinion  and  delivered  judgment  in 
accordance  therewith,  on  the  pretensions  of  the 
parties,  which  pretensions  were  to  be  urged  in 
the  second  case — Held,  that  he  should  refrain 
from  sitting.  Hall  &  Bryaih  13  L.  G.  J.  252, 
Q.  B.  1869;  176,  sec.  3,  C.  C.  P. 


JUDGMENTS. 

I.   ACQriEK^EKCE   IK|   10*  11. 

n.  Actions  OK.  12-15. 

III.  Against  Consorts,  16. 

IV.  Against    Defendants    Soudairement, 
17,  18. 

V.  Against  Interdict,  19. 

VI.  Against  Parties  not  in  the  Record, 
20. 

VII.  Amendment  of,  21,  22. 

VIII.  ApptAL  from,  see  APPEAL. 

IX.  Arrest  of,  23. 

X.  Bad,  24. 

XI.  By  Justices  of  the  Peace,  25, 26. 

XII.  By  Prothonotary,  27. 

XIII.  Chose  Ji  gee,  28-31. 

XIV.  Compensation  of,  32. 

XV.  Confession  of,  33,  34. 

XVI.  Divisible,  36. 

XVII.  Effect  of,  36-.S8. 

XVIII.  Errors  in,  39-45. 

XIX.  Execution  of,  see  EXECUTION, 

XX.  Falsification  of,  46. 

XXI.  Final. 
Hffect  of,  47,  48. 
fFAa<  ore,  49-61. 

XXII.  Foreign,  52-56. 

XXIII.  Form  of,  57. 

XXIV.  Improbation    of,    set  IMPROBA- 
TION. 

XXV.  In  Absence  of  Attorney,  58,  59. 
55Xfx^?  Conformity  with  Pleadings,  60. 

XX VII.  Interlocutory,  61-69. 

XXVIII.  In  Vacation,  70-76. 

XXIX.  Motive,  77-79. 

XXX.  NoN  Obstante  Consensu,  80. 

XXXI.  NoN  Obstante  Veredicto,  81-84. 

XXXII.  Notation  of  Claim,  85. 

XXXin.   OBTAIhBD   BY  FrAUD,  86. 

XXXIV.  Of  Harbour  Commi88Ion£R8,87,  88. 


XXXV.  Of  the  Court. 
Wkai  is,  89. 

XXXVI.  Opposition  to^  90. 
XXXVIL  Payment  of,  91. 

XXXVIII.  Reformation  of,  92,  93. 

XXXIX.  Registration  of,  94. 
XL.  Relief  from,  95. 

XI  J.  Rendered  in  Term,  96. 
XLII.  Sauf  a  8e  Povrtoir,97. 
XLIII.  Signification  or,  98. 
XLIV.  Transfer  of,  99. 
XLV.  Ultra  Pbtita,  100. 
XL VI.  Vaode,  101. 

I.  Acquibscencc  in. 

10.  There  is  no  acquiescence  where  the  amount 
tendered  has  been  accepted  in  error.  Jones  y. 
WarmingUm,  14  L.  C.  J.  161,  S.  C  R.  1869. 

II.  The  voluntary  payment  of  part  of  the 
judgment  appealed  from  is  an  acquiescenoe,  and 
the  fact  mav  be  established  by  affidavit  Char- 
botmeau  v.  Datis  et  a/.,  20  L.  C.  J.  167,  Q.  B. 
1875. 

11.  Action  on. 

12.  In  an  action  on  a  judgment  rendered  in  a 
foreign  country,  the  account  upon  which  it  i:4 
nndered  must  be  produced.  Hoppack et  aL  v . 
Demers,  13  L.  C.  J.  224  A  16  L.  C.  R.  399,  S.  C. 
1867. 

13.  And  in  another  case — Held,  that  if  the  ex- 
emplification shows  no  cause,  nor  that  the  defeu 
dant  was  duly  summoned  and  regularly  con- 
demned, the  action  will  not  lie.  Mtm  v.  Bitchier 
16  L.  C.  J.  81  &  3  R.  L.  440,S.  C  R.  1871. 

14.  An  action  on  a  judgment  formerly  ob- 
tained in  the  same  court  in  a  hypothecary  action 
cannot  be  maintained.  Gagnon  v.  Blatmon,  1 
Rev.  de  Leg.  348,  E.  B.  1818. 

15.  Capias  was  it'sued  upon  a  judgment  con- 
demning the  defendant  to  pay  the  plaintiliB  a 
certain  sum  of  money,  and  the  declaration  set 
forth  that  the  judgment  had  never  been  paid  or 
patisfied  in  any  way,  and  that  the  defendant  was* 
about  immediately  to  quit  the  Province  of  Can- 
ada, with  intent  to  defraud  his  creditors  in 
general,  and  the  plaintiffs  in  particular,  and  that 
by  his  departure  the  plaintiffs  would  lose  the:r 
recourse  gainst  him,  etc.— JBTeW,  that  if  jud?:- 
inent  could  be  maintained  at  all  upon  a  judg- 
ment already  rendered,  which  was  very  doubtfu  I, 
that  it  could  only  be  maintained  on  proof  of  the 
allegation  that  the  defendant  was  about  to  leave 
the  province  with  the  intention  of  defrauding 
his  creditors,  of  which  there  was  none,aDd  Uie 
action  was  dismissed.  PelHer  et  ol.  v.  Fraser^ 
12  L.  C.  R.  199,  8.  C,  1862. 

III.  Against  Consorts. 

16.  A  judgment  obtained  againt  a  married 
woman,  common  as  to  property,  whose  hasband 
has  been  made  a  party  to  toe  suit^  may  be  made 
execut(»y  against  the  husbaud,  or  may  oeiovoked 
as  an  authentic  acknowledgment  of  the  debt, 
where  the  action  contains  ooDclusiona  to  tite 
effect  that  the  hfusband  is  master  of  the  com- 
munity, and  he  may  be  ooDdemned  penooally 
to  the  payment  of  sucK  debt.  jBerOcWftr 
cotie,  6  L.  C.  R.  152,  Q.  B.  1866. 
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IT.  AoAiKST  Defendants  Solidairembnt. 

17.  UDless  a  declaration  coDcludes  for  jad^ 
meot  affainat  two  or  more  defend  ants  jointly  and 
Be?erally  it  cannot  be  so  awarded.  Train  v, 
Godin  ei  al.^  3  Rer.  de  L6g.  39,  K.  B.  1812. 

18.  But  in  another  case,  where  the  words 
jointly  and  severally  were  omitted  from  the 
jodgment  evidently  by  error — Held,  that  the 
judgment  most  be  reformed.  Demera  v.  Parani, 
5L.C.  R.  36,Q.B.  1812. 

V.  AOAINBT  InTBRDIOT. 

19.  A  judgment  obtained  agunst  a  person 
interdicts  by  reason  of  insanity,  whose  curator 
was  not  made  a  party  to  the  suit,  is  null  deplein 
druit,  Sproat  v.  xHiYitdr«,  2  Rev.  de  L6g.  438, 
K.  B.  1819,  k  Sproat  &  Chandler,  3  Rev.  de 
L6g.  391^  K.  B.  1820 ;  351  CG. 

YI.  Against  Parties  not  in  the  Reooro. 

20.  Where  the  plaintiff  had  obtained  judgment 
against  a  partv  from  whom  he  had  purchased 
real  estate,  reaucing  the  amount  of  the  purchase 
money  on  account  of  a  deficiency  in  quantity, 
and  then  sought  to  make  the  judgment  execu- 
tory against  5ie  transferee  of  the  defendant — 
Held,  reversing  the  judgment  of  the  court  below, 
1  L.  C.  J.  9,  that  the  action  was  well  brought, 
and  it  was  accord  in  ji^ly  maintained.  Ryan  v. 
Idler,  1  L.  C.  J.  267  A  7  L.  C.  R.  385,  Q.  B. 
1867. 

VII.  Amendment  of. 

21.  On  an  inscription  in  improbation — Hddt 
that  a  draft  of  judgment  may  be  amended,  even 
after  the  judgment  has  been  pronounced,  pro- 
vided that  it  has  not  been  registered.  Palsgrave 
V.  Rosa  A  Boas  &  Palsgrave,  2  L.  G.  J.  96,  S.  G. 
1867  ;  474  C.  C.  P. 

22.  In  a  petitory  action,  where  a  clerical 
error  occurred  in  the  description  of  the  immove- 
able in  the  judgments  ITeitd,  that  the  court  would 
correct  the  error,  in  order  to  make  it  agree  with 
the  description  in  the  declaration.  Buodeau  v. 
Le  Franfois,  12  L.  G.  R.  26,  Q.  B.  1861. 

IX.  Arrest  OF. 

23.  Where  the  defendant,  after  verdict  award- 
ing damages  against  him,  did  not  move  for  a  new 
trial,  but  simply  in  arrest  of  judgment — Held. 
that  the  court  might  arrest  the  judgment  and 
set  aside  the  verdict,  but  could  not  go  beyond 
that,  and  dismiss  the  action.  Ghigy  &  Brown, 
16  L.  C.  J.  226,  Q.  B.  1872 ;  422  &  432  G.  G.  P. 

X.  Bad. 

24-  A  jndpnent  on  the  merits  which  leaves  a 
defense  en  droit  undisposed  of  is  bad.  Hart  A 
Rose,  15  L-  C.  J.  133,  8.  G.  R.  1871. 

XI.  By  Jubtiobe  of  tbe  Peace. 


26.  But  in  a  case  heard  before  three  justices 
of  the  peace,  judgment  may  be  rendered  oy  two. 
Trowleyexp.  k  Cott6,  9  L.  G.  J.  169,  S.  G.  1866. 

XII.  Bt  Prothonotart. 

27.  Where  a  judgment  of  the  prothonotary 
was  taken  by  default  inaction — HeUi,  reversing 
the  decision  of  the  court  below,  that,  under  2^ 
Vic.  cap.  5,  sec.  11,  the  prothonotary  has  no 
power  to  enter  up  judgment  in  vacation  in  a  case 
between  a  broker  and  a  trader,  although  the 
action  be  not  on  account  stated,  if  the  demand 
be  notfor^oods  sold  or  delivered,  or  for  any 
article  sold  or  delivered,  or  for  money  lent. 
Cochrane  k  Benson  et  al.,\2  L.  G.  R.  74,  Q. 
B.  1861;  89eU«?.  G.  G.  P. 

XIII.  GhoseJuo^b. 

28.  A  judgment  rendered  against  a  principal 
debtor  upon  an  issue  raisecT  by  him  is  res 
judicata  against  a  surety,  who  is  not  a  party  to 
the  principal  cause,  brush  etaL  v.  Wilson  et 
aU  2  L.  G.  L.  J.  249,  8.  G.  1862. 

29.  And  in  another  case  where  the  sureties 
of  a  defendant  arrested  under  capias  bad  failed 
to  comply  with  the  terms  of  their  bond,  and 
the  plaintiff  moved  for  their  imprisonment, 
which  motion  was  dismissed,  and  subsequently 
moved  to  revise  the  judgment  on  motion,  which 
was  also  di8missed-~£reZ(i,  that  a  third  motion 
having  the  same  object  would  be  rejected  on  the 
ground  that  the  question  had  already  been  de- 
cided. Benjamin  k  Wilson,  6  L.  G.  J.  246,. 
8.  G.  1861. 

30.  A  judgment  of  the  Griminal  Gourt  in  an 
action  for  tithes  is  absolutely  null,  and  has  not 
the  effect  of  a  chose  jug6e.  Roy  v.  Bergeron,  2 
R.  L.  632,  G.  G.  1867;  1188  G.  C.  P. 

31.  A  juiigment  dismissing  an  action  against 
the  defendant  at  the  suit  of  the  plaintiffs  for  the 
recovery  of  an  instalment  claimed  as  an  assess- 
ment for  the  buildine  of  a  Roman  Gatholic 
church,  on  the  ground  that  the  defendant  was 
not  a  Roman  Gatholic  but  a  Baptist,  is  chose 
jvgie,  and  could  be  bo  pleaded  against  a  subi=>e- 
quent  action  for  another  instalment,  notwith- 
standing that  the  plain tifis  in  such  sub3e(]uent 
action  allege  and  prove  a  confession  of  faith  as 
a  Roman  Gatholic,  antecedent  to  the  homologa- 
tion of  the  report  of  t  he  sy  nd  ics.  Les  Syndics  de 
Lacolle  v.  Duquette,  15  L.  G.  J.  304,  C.  C. 
1871. 

XIV.  GOMPENSATION    OF. 

32.  One  judgment  may  be  set  up  in  compen- 
ation  of  another,   or  by  opposition  d  Jin  dTan 
nuler  for  payment  pro  ianto,    Froste  v.  JSssonj 
3  Rev.  de  Leg.  475,  K.  R.  1821. 

XV.  GONFESSION  OF. 


25.  ¥n»«pe  two  justices  of  the  peace  have 
heard  ft  (s*0e,  they  must  conoiir  in  the Jod^ent 
Si.  Gemme9\k  Chefrier,  9  L,  C.  J.  22,  S.  G.  1864 ; 
Q.  33  Yic.  cap.  12. 


33.  Where  the  defendants  besides  their  pleas 
I  offered  to  confess  judgment — Held,  that  such 
ofifer,  though  not  technically  a  confession,  was 
concl  usf  ve  evidence  of  the  indebtedness.  Aur^le- 
V.  Durocher,  18  L.  G.  J.  197,  8.  C.  R.  1873  j  94 
et  sea.  G.  C.  P. 

34*  An  admission  in  a  plea  of  a  portion  of 
plaintiff's  demand,  unaccompanied  by  an  actual 
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^ciinfession  of  judgment,  will  uot  entitle  the  de- 
•Pendant  to  the  costs  of  coot  estation,  in  case  the 
plain tii%  do  not  obtain  judgment  for  more  than 
ihe  amount  admitted  to  be  due,  and  under  any 
<circumstaQce8  a  prayer  in  such  plea  that  the 
^lefendarit  be  conaemned  to  pay  conts  as  in  an 
4inconle8ted  action  only,  is  irr^ular.  Latham 
% .  Martin,  18  L.  C.  J.  287,  S.  C.  R.  1874 ;  97 
€.  C.  P. 

XIV.    DiTIBlBLE. 

35.  The  amount  of  a  judgment  is  diviciible  for 
purposes  of  execution.    S^nical  &  ColUtte  et  ah, 

.15  L  C.  J.  21,  Q.   B.  1871. 

XVn.  Effect  or. 

36.  Where  a  party  condemned  to  execute  a 
<leed  of  transfer  and  conveyance  refused  and 
neglected  to  do  so  within  a  certain  delay — Eeldy 
that  the  judgment  of  the  court  ^ou Id  nave  the 
4>ame  effect  as  the  deed  itself.  Spalding  & 
Haskill,  1  Rev.  de  Leg.  398,  Q.  B.  1845. 

37.  Where  the  purchaser  of  an  immoveable 
refuses  to  take  a  title  of  it,  the  judgment  of  the 
court  will  be  held  to  avail  the  vendor  in  lieu 
iliereof.  Mussen  v.  Philbin,  7  L.  C.  J.  165,  S. 
C.  1863. 

38.  In  an  action  before  the  Court  of  Review  in 
Quebec  it  was  decided  that  a  judgment  of  the 
recorder  declaring  a  certain  by-law  of  the  citv 
i)\  Quebec  illegal,  which  was  subject  to  appeal, 
did  not  confer  any  vested  right.  The  Corpor- 
ation of  Quebec  &  Dunbar ^  17  L.  C.  B,  6,  S.  C. 
R.  1866. 

XVIII.  Errors  in. 

39.  Where  in  a  judgment  against  sureties  the 
wordH  jointly  and  severally  were  omitted,  evi- 
4leutly  by  error — Held,  that  the  judgment  must 
lie  retbrmed.  Vemers  &  Parani,  5  L.  G.R.  36, 
Q.  B.  1854. 

40.  An  error  in  the  amo'int  of  a  judgment 
rendered  in  the  court  below  may  be  corrected 
HI  the  Court  of  Appeal  while  confirm* 
ing  the  judgment  in  otuer  particulars.  Levy 
^  Spoma,  6  L.  C.  J.  183,  Q.  B.  1858. 

41.  Upon  an  appeal  from  a  judginenton  a  rule 
for  contraintpar  corps  against  a  defendant  who 
iiad  become  voluntary  guardian  ot  the  things 
seized— 5eW,  confirming  the  judgment  of  the 
court  l)elow,  that  a  variance  between  the  final 
judgment  on  the  rule  and  the  terms  of  the  rule 
itself  is  not  a  ground  for  setting  anide  the  saiti 
judgment.  Brooks  v.  Whitney,  4  L.  C.  J.  279, 
&  10  L.  C.  R.  244,  Q.  B.  1860.  * 

42.  Where  a  manifest  error  exists  in  the  judg- 
ment of  the  court  below,  and  the  party  who 
might  claim  the  benefit  of  Buch  error  desists 
therefrom  by  acte  de  disisiement  filed,  and 
notification  thereof  served  upon  the  opposite 
party  before  service  of  the  writ  of  appeal,  such 
error  will  be  held  to  be  efifectually  cured,  and  an 
appeal  iuKtituted  for  the  mere  purpose  of  curing 
such  error  will  be  dismissed  with  costs.  Brown 
et  al,  &  Wood,  8  L.  C  J.  53,  Q.  B.  1863. 

43.  An  error  in  the  date  upon  which  a  judg- 
ment was  rendered  is  not  a  ground  of  nullity  in 
the  judgment  itself.  Naud  &  Smith,  10  L.  C. 
J.217,  Q.  B.  1866. 


44.  And  sttoh  error  can  be  remedied  by  the 
Court  of  Appeal  in  and  by  its  own  judgment  lb. 

45.  An  error  as  to  the  contents  of  an  iiumove> 
able  in  a  judgment  ordering  a  partake  ia  not  a 
cause  of  nullity,  and  such  error  may  be  rectified 
in  appeal  by  a  judgment  of  that  court,  without 
costs  for  the  appellant.  Peloquin  et  al.  k 
Brunette  et  al.,  3  R.  L.  386,  Q.  B.  187 1. 

XX.  Falsifioatiok  of. 

46.  In  an  exparte  case  the  plaintiffs  filed  an 
inscription  in  im probation  agamst  the  copy  of 
the  judgment  homologating  the  report  of  the 
commissioners,  and  the  defendant  contested — 
Held,  that  an  inscription  in  improbation  cannot 
be  filed  against  a  judgment  of  the  Superior 
Court  or  an  v  court,  even  if  the  judgment  have 
been  altered  or  falsified  in  any  manner  after  be- 
ing pronounced,  nor  can  such  inscription  be 
filed  against  a  copy  of  such  iudgment.  -BeaUf 
et  aLA  The  M<wor  et  al  of  Montreal,  17  L.  CT. 
R.  409,  S.  C.  1867. 

XXI.  Final. 

47.  Effect  o/*.— Where  a  final  judgment  has 
been  rendered  in  a  case,  the  court  will  not  inter- 
fere afterwards  to  change  or  modify  it  in  any 
way  on  motion  or  otherwise.  Huot  v.  Pagi,  9 
L.  0.  R.  226.  S.  C  1859. 

48.  Nor  can  a  judgment  be  changed  or  modi- 
fied in  any  way  after  the  court  has  once  ad- 
journed. Bertrand  v.  Beaudry,  9  L.  C.  R.  260, 
C.  C  1859. 

49.  What  care, — A  judgment  rendered  on  a 
saisie  arrH  bv  the  Superior  Court  is  a  final 
judgment,  and  no  appeal  from  such  judgment 
lies  to  the  Court  of  Queen's  Bench  for  Lower 
Canada.  Boston  et  al.  k  Lditvre,  14  L.  C.  R. 
457,  Q.  B.  1864. 

50.  A  judgment  having  been  rendered  by  the 
Superior  Court,  under  the  Municipal  Act  of 
Lower  Canada,  the  defendant  in(*cribed  the  case 
for  hearing  in  review.  The  Court  of  Review  on 
motion  rejected  the  inscription.  The  defendant 
having  moved  for  time  to  appeal  fix>m  tbis 
judgment  as  from  an  interlocutory  judgment — 
Held,  that  the  judgment  of  the  Court  of  Review 
rejecting  the  inscription  was  a  final  judgmeot, 
and  could  only  be  appealed  from  as  f  uch.  Tay- 
lor V.  Mullan,  2  L.  C.  L.  J.  250,  Q.  B.  1866. 

51.  A  judgment  of  the  Queen's  Bench,  con- 
firming a  judgment  of  the  court  below,  which 
dismiytfed  the  inncription  in  improbation,  is  not 
a  final  judgment,  and,  therefore,  not  susceptible 
of  appeal  to  the  Privy  Council.  DarUng  & 
Temvleton,  19  L.  C  J.  105,  Q.  B.  1875 ;  1178  C 

XXII.  Foreign. 

52.  To  the  jplaintififs  declaration  on  a  promii^- 
Bory  note  made  in  the  United  States,  and  on  a 
judgment  obtained  there  for  the  amount  of  euch 
note,  the  defendant  pleaded  that,  at  the  time  of 
the  institution  of  such  action,  plamtiff  was  in 
prison  in  the  State  of  New  York,  and  wasv  by 
the  laws  there  in  force,  deprived,  during  the  term 
of  his  imprisonment,  of  all  civil  right|i»  ete^  and 
also  that  the  judgment  obtained  in  the  State  of 
New  York,  where  the  act'on  was  brrniriitt  wa* 
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Toid.  iDumuch  as  tlie  defendant  had  no  domicile 
in  Uxe  Sute  of  New  York  at  the  date  of  the 
action,  but  resided  in  Lower  Canada,  and  was 
never  served  with  any  process  in  the  pretended 
«uil,  aor  with  any  notice  thereofi  and  was,  there- 
fore, not  amenable  to  the  jurisdiction  of  any 
court  in  the  State  of  New  York— Held,  that  a 
sentence  of  a  foreign  court  must  be  limited  in 
its  effect  to  the  State  in  which  it  was  rendered, 
and  could  not,  therefore,  deprive  an  individual 
of  hie  natural  rights  beyond  that  State,  and  also 
that  the  plea  of  want  or  service  of  process  in  the 
crigiaal  action  was  a  good  plea,  and  sufficient  to 
bar  an  action  on  a  judgment  obtained  without 
«ach  process.  Addams  k  Warden,  6  L.  C.  R. 
2.37,  Q.  B.  1856. 

53.  In  an  action  on  a  foreign  judgment  the 
account  upon  which  it  is  rendered  roust  be  pro- 
^iuced.  Hoppack  et  al  k  Demers,  13  L.  Cf.  J. 
224,  S.  C.  18f7. 

54.  Action  will  lie  on  a  foreign  judgment,  not- 
withstanding anything  to  the  contrary  in  the 
Ordinance  of  1628.  King  v.  Demerit  15  L.  C.  J. 
12»,  aC.R.  1871. 

55.  Nor  are  such  judgments  subject  to  any 
fiborter  f>rescription  than  our  own.    lb. 

56.  A  judgment  rendered  in  a  foreign  country, 
or  even  in  upper  Canada,  has  no  eflect  in  Que- 
bec, unless  the  copy  or  exemplification  show 
that  the  defendant  has  been  regnlarly  served  jd 
thej>lace  where  the  action  was  instituted.  May 
w.  Siiehie,  3  B.L.  440  A 16  L.C  J.  81,  S.G.R.  1871. 

XXin.  Form  of. 

57.  Where  in  an  action  bv  a  lessee  against  a 
lessor,  to  compel  him  to  fulol  one  of  the  condi- 
tions of  bis  lease,  according  to  which  he  was 
bound  to  provide  materials  for  keeping  the  fences 
in  good  order^  judgment  was  renderea  coodemn* 
ing  him  to  provide  the  material  within  fifteen 
days  from  aate  of  judgment,  and,  in  default  of 
«o  doing,  Ac. — Held,  that  the  judgment  was 
correct  in  form,  and  that,  as  both  parties  were 
before  Uie  court,  the  delay  might  properly  be 
made  to  run  from  date  of  judgment,  instead  of 
from  date  of  service  thereof.  Frecost  k  Brien, 
2  L.  C.  L.  J.  82,  Q.  B.  1866. 

XXV.  Ik  Absence  op  Attorney. 

5d.  A  party  cannot  complain  of  a  judgment 
<iismiraing,  by  reason  of  bis  absence,  a  plea  by 
him  filed,  when  the  cause  was  called  from  the 
r6U  aAer  adjudication,  on  an  incident  which 
caused  the  hearing  to  be  suspended  when  the 
case  was  called  d  Umr  de  r6U.  Stephens  ei  oL 
&  Tidmareh,  6  L.  C.  R.  3,  Q.  B.  1856. 

59.  Where  the  narties  to  a  suit  inscribed  for  a 
re-hearing  of  a  demurrer  on  which  judgment 
had  been  rendered  in  the  absence  of  the  defend- 
ant's counsel  fiom  the  court,  but  from  which 
judgment  the  plaintiff  had  desisted — Held,  that, 
when  judgment  had  been  once  rendered,  there 
was  an  end  of  the  matter,  and  the  inscription 
was  dischai^ed.  Clarke  et  al  yr,  Clarke  et  ux,, 
2  L.  C.  J.  209,  8.  G.  1858. 

XXVI.  Iv  Go!rFOftMiTT  WITH  Pleadikos. 

60.  Where  plaintiff  had  brought  action  en 
h&rnagtf  inatead  of  a  petitory  action,  and  the  | 


action  had  been  maintained — Held,  in  appeal, 
that  the  judgment  would  not  be  disturbed,  as 
the  question  nad  not  been  raised  by  the  plead- 
ings, and  as  the  judgment  had  settled  correctlv 
the  rights  of  the  parties.  A  tkinson  et  al.  k  Hall 
eiux.,\9  L.  G.  J.  192,  Q.  B.  1874. 

XXVII.  Interlocutort. 

61 .  An  interlocutory  judgment,  adopting  with- 
out alteration  the  account  of  a  succession  pre- 
pared by  its  order,  passes  in  rejudicatam,  and 
it  is  not  competent  to  the  representatives  of  a 
minor,  who  is  legally  a  party  to  the  suit,  to  revise 
the  proceedings  or  contest  any  particular  item 
in  the  account.  Plenderleath  et  ux.  k  Mo 
Oillivray  et  al.,  S.  R.  420,  K.  B.  1831. 

62.  The  court,  however,  may  rectify  an  error 
in  calculation.    lb. 

63.  A  judgment  homologating  an  award  of 
arbitrators  is  an  interlocutory  judgment,  and 
susceptible  of  beine  revised.  Tate  et  cU.  v.  Janes 
et  al.  k  e  contra,  1  L.  C.  J.  151,  S.  C.  1857 ; 
494  G.  G.  P.  k  Q.  34  Vic.  cap.  4,  sec.  5. 

64.  On  an  appeal  from  a  judgment  quashing 
a  writ  of  capias — Held,  that  such  a  judgment 
was  an  interlocutorv  judgment,  and  could  not  be 
appealed  from  de  piano.  Berry  k  May,  10  L.G. 
R.  195,  Q.  B.  1860. 

65.  A  judgment  dismissing  an  inscription  in 
improbation  on  demurrer  is  an  interlocutory 
judgment.  Beaudry  v.  The  Mayor,  etc.,  of  Mont- 
real 11  L.  G.  J.  28  &  2  L.  G.  L.  J.  231,  Q.  B. 
1866. 

66.  And  an  appeal  will  lie  from  such  judgmen 
accordingly,  as  from  an  interlocutory  judgment, 
lb.  A  1116  G.  G.P. 

67.  An  interlocutorv  jud^ent  entered  by 
error  may  be  reformed.  Quintal  v.  Roy  et  al., 
14L.G.J.  57,  8.  G.  1868. 

68.  An  appeal  will  not  be  allowed  from  an 
interlocutoiy  judgment  dismissing  a  demurrer 
to  a  declaration.  Benning  k  Grange,  13  L.  G. 
J,  153,  Q.  B.  1868;  1116  C,  G.  P. 

69.  A  writ  for  the  execution  of  an  interlocu- 
tory judgment  may  issue  fifteen  days  fh>m  its 
date,  ana  before  the  rendering  of  the  final  judg- 
ment. Trudel  k  Desautels,  4  R.  L.  701  &  17 
L.G.J.56,G.  G.  1871. 

XXVIII.  In  Vacation. 

70.  A  judgment  rendered  by  a  circuit  judge  in 
vacation  by  consent  is  bad,  and  no  appeal  lies 
therefrom.    Leclerc  v.  Globensky  k  Gtobensky 

4  L.  G.  R.  139,  8.  G.  1851. 

71.  Where  the  plaintiff,  after  demand  of  plea 
and  expiration  of  tne  delays,  proceeded  to  judg* 
mentin  vacation  before  tbe  prothonotary,  and  the 
defendant  applied  by  motion  to  have  it  set  aside, 
on  the  ground  that,  as  no  demand  of  foreclosure 
had  been  made,  the  prothonotary  bad  no  juris- 
diction to  grant  the  jud^gment — Held,  that  the 
court  in  its  discretion  mijrht  set  aside  such  judg- 
ment on  motion.    Beaufield  et  al.  v.  Wheeler, 

5  L.  G.J.  21,  S.  G.  1860 ;  89  et  seq.  G.  G.  P. 

72.  The  defendant  proceeded  by  opposition  U> 
set  aside  a  judgment  obtained  in  vacation — Held, 
that  he  was  only  bound  to  deposit  the  amount 
of  costs  incurred  by  the  plaintifffrom  the  return 
of  the  action  to  the  obtaining  of  the  judgment, 
without  the  attorney's  fees  provided  in  such  caae^ 
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service  of  process  could  be  allowed.    lb.,  &2 
Rev.  deUg.  439,  K.B.  1817. 

460.  In  default  ca^ee  interest  runs  on  bills  and 
notes  payable  on  demand  from  dale.  Dechantal 
V.  Pominville,  6  L,  C.  J.  88,  C.  C.  I860 ;  2347  C.  C 

XII.  Ok  Bottomry  Bond. 

461.  Id  a  case  against  a  vessel — Heldf  that 
maritime  interest  at  the  rate  of  25  per  cent,  upon 
a  bottomry  bond  eiven  at  Quebec  would  not 
Ite  considered  exorbitant.  Whytt  etoL  v.  The 
Daedalus,  S.  R  130,  K.  B.  1818. 

XIII.  On  Foreign  Judgment. 

462.  After  proper  proof  made  of  a  foreign 
j  udgment,  and  the  cause  of  action  on  which  it  is 

founded,  interest  will  be  allowed  from  the  date  of 
such  foreign  judgment.  Chapman  v.  Logan,  8 
L.C.J.196,  8.  C.  1864. 

XIV.  On  Insurance  Claim. 

463.  Id  an  action  against  an  insurance  com- 
pany for  the  amount  of  insurance,  in  which 
judgment  was  rendered  against  the  defendant — 
HM,  that  interest  might  be  awarded  on  the 
amount  of  the  judgment,  calculated  from  the 
day  of  the  fire.  Montreal  Assurance  Company 
&  McGillivrayy  2  L.  G.  J.  221,  Q.  B.  1867. 

XV.  On  Judgment  for  Damages. 

464.  Action  was  brought  to  recover  damages 
by  reason  of  mills  leased  to  the  plaintiffs  and  tne 
property  oontaiued  in  them  having  been  destroyed 
by  tire)  which  was  caused  by  a  mob.  The  Ques- 
tion which  arose  was,  whether  interest  should  be 
allowed  from  date  of  judement  as  io  ordinary 
actions  of  damages,  or  whether  it  should  run 
from  date  of  protest — Held,  that  interest  would 
be  allowed  from  date  of  protest,  such  action 
being  different  from  an  ordinary  action  d^tn" 
jures,  Douglass  et  al,  v.  Tht  Mayor  of  Mom- 
real^Uh.  0.  R.  71,  S.  C.  1862. 

XVI.  On  Legacy. 

465.  Where  a  legatee  claimed  by  opposition 
the  amount  of  a  leiracv  out  of  the  proceeds  of 
the  sale  of  a  farm  which  had  belonged  to  the 
testator — Held^  that  no  interest  could  accrue  on 
f  uch  legacy  before  a  judicial  demand  had  been 
made.  Bonaeina  &  nonacina  v.  Mcintosh,  10 
L.  C.  R.  79,  S.  C.  1869. 

XVII.  On  Monet  Paid  in  Error. 

466.  In  an  action  en  r^^tition  by  a  wife, 
separate  as  to  property  by  niarriajfre  contract,  on 
account  of  the  nullitv  of  her  certificate,  interest 
will  not  be  granted  her  when  the  debtor  of  the 
money  recovered  is  in  good  faith.  Brunelleetvir. 
y.  Buckley,  3  R.  L.  695, 8. 0.  R.  1872 ;  1051  C  C. 

XVin.  Power  of  Municipal  Corporations 
"viTB  Regard  to. 

437.  A  resolution  of  a  municipal  council 
aathoriiing  the  borrowing  of  money  at  a  rate 
of  interest  greater  than  the  ordinary  legal  rate 


of  interest  is  illegal  and  null,  in  cases  \n  wliicb 
by  its  act  of  incorporation  the  municipality  is 
prohibited  from  paying  a  higher  rate  of  interest 
than  that  allowecl  by  kw.  TheJtiorn^  General 
V.  The  Corporation  of  Iberville,  6  U.  L,  241^ 
S.  .0.1874;  492  e<««9.M.C. 

XX.    RfiOOTERT  OF,  \^  BEN  PaID. 

468.  Action  was  brought  to  recover  money 
paid  as  taxes  under  a  bj^-law  of  a  municipal 
corporation  which  had  since  been  set  aside 
— aeld,  that  the  action  mu.H  be  maintained. 
Leprohoti  &  The  Mayor,  <tc,,  of  Montreal,  2 
L.  C.  R.  80,  Q.  B,  1H50 ;  1047  ei  seq.  C.  C. 

469.  Interest  m  exces.**  of  six  per  cent,  volan- 
tarily  paid  during  the  time  when  the  statute 
16  Vic,  cap.  8  was  in  force  cannot  be  recovered 
riy  action  condictio  indebitu  Massue  &  Dan- 
sereau  et  al,,  10  L.  C.  J.  179  &  1  L.  C  L.  J.  35^ 
Q.  B.  1865  ;  1048  C.  C. 

470.  And  where  action  was  brought  by  a 
transferee  to  recover  usurious  interest  paid  un- 
der the  old  law — Held,  reversing  the  judgment 
of  the  court  lielow,  that,  notwithstandinjg;  the 
money  was  paid  by  only  one  of  the  assignors 
and  his  wife,  the  assignee  or  transferee  could 
legally  claim  under  an  assi^ment  from  the 
whole  famil}[,  the  other  having  no  interest  in 
the  transaction.  Kierskowski  A  Dorimi,  2 
L.  C.  L.  J.  69,  Q.  B.  &  14  L.  C.  J.  2*,  P.  C. 
1866|  and  note  to  art,  373,  page  51,  supra. 

XXII.  Right  to. 

471.  The  Orown  can  recover  interest  where  a 
private  individual  would  be  entitled  to  it,  as 
m  an  action  for  money  paid  under  a  written 
contract  on  account  of  a  third  person,  in  which 
case  it  may  be  recovered  Apom  the  date  of  ser- 
vice of  process.  The  Attorney  General  r.  Black, 
S.  R.  324,  K.  B.  1828. 

472.  Action  was  brought  on  a  promissory 
note,  and  open  account  including  the  note,  and 
charging  interest — Heldf  that  the  interest  would 
not  be  struck  out  where  the  defendant  bad  not 
pleaded  impiitation  of  payments  on  account  of 
the  note.  Torrance  v.  Philbin,  4  L.  C.  J.  287, 
S.  G.  1860. 

473.  In  an  action  to  recover  the  amount  of  a 
promissory  note  the  defendant  pleaded  thai  the 
plaintifis  offered  to  take  $200  cash  and  notes  fur 
the  balance,  which  he,  the  defendant,  had  agreed 
to»  but  now  plaintiff  wished  to  charge  interest  at 
the  rate  of  twenty  percent  on  the  accepted  noter, 
while  the  defendant  urged  that  he  was  not 
bound  to  pay  interest  at  all — Held,  reversing  the 
ju4igment  of  the  court  below,  that  the  under- 
standing appeared  to  be  that  no  interest  sfaouM 
be  chargea.  Seymour  et  aL  &  FauUux,  1 
L.  C.  L.J.37,  Q.B.1865. 

XXIII.  When  Accrues. 

474.  A  written  contract  stipulated  that  other 
sunis  therein  mentioned  should  be  paid,  without 
interest  from  the  date  of  the  contract,  until  the 
maturity  of  the  obligation— JTeJd,  that  this  im- 
plied an  obligation  to  pay  interest  from  and  after 
the  time  the  payments  became  due.  Mice  Hat  k 
Ahem,^  L.  G.  J.  201  kU  L.  G.  ft.  SM,  Q.  a 
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476.  On  an  action  by  a  bank  against  its 
manaj^r  for  damages  for  breach  of  iruair—Held, 
that  interest  was  not  recoverable  in  respect  of 
such  claim,  or  in  respect  of  loss  said  to  have 
accrued  through  his  conduct.  The  Bank  of 
Upper  Canada  &  Bradthaw  et  al,  17  L.  C.  K. 
273;  P.  C.  1867. 

476.  When  money  is  payable  at  the  domicile 
of  the  debtor^  demand  of  payment  must  be  made 
there  before  interest  can  accrue  thereoni  and  the 
payment  of  the  capital  debt  so  due  to  a  party 
indicated  by  the  creaitors  is  sufficient  to  pre- 
vent the  accruing  of  interest  thereon.  (yHal- 
loran  v.  Kennedy,  18  L.  G.  J.  284,  S.  C  R.  1874 ; 
1162  C.  C. 

477.  Interest  does  not  run  ex  leqe  on  sums 
paid  by  the  proprietors  of  the  premises  on  be- 
half of  the  lessee.  Desloriers  v.  Lambert,  1 
Q.  L.  R.  365,  C.C.  1876. 

XXIV.  With  Deposit  for  Ratification  of 

TlTUE. 

478.  A  purchaser  brought  demand  in  ratifi- 
cation of  title,  and  deposited  the  amount  of  the 
purchase  money  in  courf,  and  filed  motion  for 
aete  of  such  deposit,  describing  it  as  XI 00  with 
interest,  but  deposited  only  theX100,and  motion 
was  made  to  have  the  deposit  declared  irregu- 
lar, on  the  ground  that  the  interest  was  not 
actually  depo«*ited — Held,  that  as  the  interest 
was  no  part  of  the  purchase  nione^,  that  the 
actual  oeposit  of  the  amount  of  the  interest  was 
unnecessarv.  Hcari  exp.,  3  L.  G.  J.  40,  S.C. 
1862 ;  963  C.  C.  P.  &  Q.  36  Vic.  cap.  6,  sec.  20. 
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II.  Marbiaob  Uvdbr,  482. 
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IV.  Of  Marriage,  484-486. 

V.  Prksoription  of  Bills,  &c..  Under,  487. 

VI.  Rights  of  Married  Women  Under,  488 
Vn.  Seizure  of  Property  of  Foreigner, 

489. 
Vm,  Status  of  Individuals  Under»  490. 

I.  Evidence  Under. 

479.  Of  Contract  made  in  Foreign  Country. 
— ^The  law  of  a  country  in  which  a  contract 
is  made  and  its  usages  in  trade  must  govern  in 
mercantile  ca^es.  AUan  k  Scaife  etal.,%  Rev. 
deL^g.77,  K.  B.  1816 

480-  In  an  action  in  which  the  plaintiff  sued 
the  defendant  for  the  value  of  his  occupation 
and  enjoyment  of  property  situated  in  Upper  Can- 
ada belonging  to  plamtifl^  and  alleged  a  promise 
on  the  part  St  the  defendant  to  pay  the  amount 
claimea,  and  a  witness  was  examined  in  Upper 
Canada  by  commission,  who  deposed  to  the 
facts  alleged  in  plaintiff's  action — Held,  that  the 
proof  of  a  contract  made  oat  of  the  province 
must  be  governed  by  the  laws  of  the  country  in 
which  the  contract  was  made.  Wilson  v.  Perry 
A  Perry,  4  L.  C.  J.  17, 8.  C.  1859. 

481.  Cf  Heirehip, — ^And  where  action    was 


brought  on  a  promissory  note  made  in  the  United 
States,  by  the  husband  and  administrator  of  the 
deceased — Heldt  that  letters  of  administration 
from  a  Court  of  Probate  in  the  State  of 
Michigan,  produced  in  the  cause,  as  well  from 
the  terms  thereof  aH  from  the  principles  of  inter- 
national law,  did  not  extend  beyond  the  limits  of 
the  state  in  which  they  were  granted,  and  form 
therefore  no  evidenceof  the  capacity  of  the  plain- 
tiff as  assumed.  Cdtiei  aL  &  Morrison^  9  L.  C  R. 
424,  Q.  B.  1859. 

II.  Marriage  Under. 

482.  Action  was  brouglit  to  recover  a  share  or 
succession  of  a  community  which  hail  existel 
between  consorts,  married  m  Scotland,  but  since 
domiciled  in  Lower  Canada  up  to  the  time  of  the 
dissolution  of  the  community,  and  the  defendant 
pleaded  that,  the  marria|ge  having  taken  place  in 
Scotland,  the  matrimonial  rights  of  the  parties 
were  governed  by  the  law  of  that  country — Heldr 
that,  in  the  absence  of  proof,  the  court  woul«i 
presume  the  law  of  a  foreign  country  to  be  the 
same  as  its  own.  Brodie  exp.  v.  Cowan,  7 
L.C.  J.  96,  S.  C.  1852. 

III.  Notice  of  Protest  Under. 

483.  Notice  of  protest  of  a  note  dated  at  Mont- 
real, and  payable  at  a  bank  in  Albany,  in  the 
State  of  New  York,  was  mailed  at  Albany,  ad- 
dressed to  an  endorser  at  Montreal,  protest  bein<^ 
made  and  notice  mailed  according  to  the  law!^ 
of  that  state — Held,  confirming  the  judgment  of 
the  court  below,  that  it  was  not  si|fiicient,  inas- 
much as  the  postal  arrangements  between  the 
two  countries  required  payment  of  the  pond- 
age, at  least  from  Albany  to  the  line  ;  but  ha-i 
the  postage  been  paid  the  notice  would  have  been 
sufficient,  as  notice  of  protect  must  be  given  ac- 
cording to  the  lex  loci  contractuSf  but  the  protest 
itself  must  be  according  to  the  law  of  the  place 
where  the  note  wan  payable.  Howard  &  Sa^ 
bouHn,  2  L.  C.  R  121  &  5  L.  C.  R.  45,  Q.  B.  1854. 

IV    Of  Marriage. 

484.  There  is  no  community  of  property 
between  parties  married  in  England  without 
marriage  contract,  and  without  any  intention  at 
the  time  of  removing  to  Canada,  who  may  have 
afterwards  settled  and  died  here.  Rogers  et  aL 
A  Rogers,  3  Rev.  de  L6g.  2.55  A3  L.  C.  J.  65,.. 
Q.  B.  1848. 

485.  The  plaintiffs  being  residents  of  Lower' 
Canada  were  married  in  New  York  without  con-' 
tract  of  marriage,  and  immediately  afterward.^ 
returned  to  Lower  Canada,  where  they  were 
again  married  with  ante-nuptial  contract,  by 
wnich  separation  of  property  was  stipulateii 
between  tnem — Held,  that  the  latter  marriajze 
was  of  no  effect,  and  that  the  parties  were  \i> 
community  with  one  another.  Langtiedoc  eanu 
V.  Laviolette,  1  L.  C  J.  240,  S.  C.  £  8  L.  C  R. 
257,  Q.B.  1858;  135  C.C. 

486.  And  in  another  case  in  which  the  huA- 
bond  of  the  appellant,  who  resided  at  Abbittibbi, 
a  post  in  the  Hudson  Bay  Territory,  came  to 
Montreal  in  1836  and  was  married  here,  after 
which  he  returned  to  Abbittibbi,  where  he  remain- 
ed until  1841 ,  when  he  came  back  to  Lower  Can- 
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pUc«  where  the  depoDent  bftd  bMD  ewora.  and 
that  Ihe  dmj  of  tbe  month  ftod  yeta  being  writ- 
ten :q  Senrea  waG  aufficieoL    lb. 

106.  Where  ihejnntttoanBffidftTitforkttftcb- 
inem  before  jadgment  wm  worded  m  followB : — 
"  Swom  ftt  the  city  of  Hoatreal,  this  3rd  dft; 
of  NoTember,  l!ie2'"—ffeld,  to  be  iirenuUir  and 
bul.  Roberuon  el  al.  *.  AUmtll  h  MeDotigall, 
T  L.  C.  J.  48,  8,  C.  1863. 

107.  And  in  another  case  where  the  words 
"before  lu"  were  omitted  Id  the  jurat  to  au 
affidavit  to  an  attachment  before  judgment, 
Hworn  to  before  theprothouotarj'of  theSuperior 
Court  for  Che  dietncl  of  Montreal— ff-U,  to  be 
a  fatal  omission,  and  the  attachment  ineued  on 
such  affidavit  was  quashed  upon  motion. 
Jiough  et  al.  v.  Ron,  6  L.  C.  J-  %,  Q.  B.  1862. 

106.  An  aflMarit  with  an  opposition,  sworn 
before  a  commissioner  for  the  District  of  Que- 
bec, where  the  jurat  did  not  show  where  the 
adiilarii  was  sworn,  was  Ktld  to  be  tnanfficient. 
RoherUon  ei  al.  v.  FonUUne,  20  L.  G.  J-  195, 
8.  C.  18T6. 
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I.  EviDBHot  OP,  109, 

:L   ElMPTlOK   TO,  110. 

IH.  ExoCBSor,  111. 

IV,  How  Dbtebminbd.  112, 

V.  Ih  Aotiokb. 
Againtt  Foreign  Qmpany,  113. 
Agaiiut  Judge  of  Vtee-Adntiralty  Cowl, 

For  Seamm'i  Wages,  115. 

In  Demolition,  116. 

Of  Damage*.  »«  DAMAGES. 

On  Promuiory  Noitt,  IIT. 
TI.  IhCasis. 

Of  Bigamy,  118. 

Of  Capiat,  119,120. 

Of  ExlradiHon,  121. 
Vir  Ih  Chdrch  HiTTKBS,  122-12S. 
VUI.  In  Criminal  Cases,  126, 12T. 

IX.  INDICATIOJI  OF,  128. 

X.  In  Electtion  CASEa,  129. 

XI.  In  Insoltenct,  13D-132. 

XII.  In  Lrssob  ahd  Lessee  Casbb,  13,V146. 

XIII.  In  Matters  or  Tithes,  147. 

XIV.  Is  Mattebs  or  Tutorship,  148. 

XV.  IkPersonal  Actios,  149. 

XVI.  Of. 

Ckureh  Synod,  ISO. 
Oireui"(C&ur(,  151-161. 
Civil  CovtU,  162. 
Commitnonen  Court,  163-lST, 
CommiaHonerafor  the  Erection  of  Parithet, 


JURISDICTION 

Magitlralet  Conn,  SOI. 

Xanieipal  Ootvoralioiu,  *et 
CORPORATIONS. 

Poliet  MagUtrate,  202. 

Fi'oeineiai  Legitlalion,  203- 

Qiteen'i  Bench  in  Appeal,  21 

Recorder,  218,  219. 

Becorder't  Cburt,220. 

Superior  Coari,  221-230. 

Superior  Omrt  in  Beriae,  2 

VKB-Admiraltif  Oturt,  237- 
XVn.  Otbb  Rjteb  8r.  Lawbi 
Xvni.  TaiAi.  or  Questions  o 

XIX.  Waiter  or  Objbctiok  t 

XX.  Wbebb  Several  DBrBXD 

I.  Evidence  op. 

109.  The  defendant  bad  a^ 
court  was  about   to   render  ju( 

when  it  wae  discovered  ther 
the  record— fleW,  that  the  dilib. 
charged  on  the  ground  that,  alth 
dan  til  ad  a  right  to  appear  wilho 
served,  yet  it  was  necessary  that 
mons  should  have  issued,  and  si 
the  record,  in  order  to  give  jur 
court  Taylor  v.  Stnical  el  aL, 
S.  C.  18&H. 

n.  ExCKFTION  TO. 

110.  Thongb  a  ical  action  can  i 
in  the  district  in  which  the  inim< 
tioQ  is  situated,  yet  an  appearaoi 
an t, without  pleading  theexceptio 
theineritsof  the  action,  is  a  wail 
tion  to  the  juriBdictioD.  Whyie  a 
<!(ai.,  17L.C.  J.  76,S.C.  1873; 

UI.  Excess  op. 

111.  Seld,  on  eertfM-im,tbat  tl 

of  juried icuon  in  the  fact  that  a 
Court  has  granted  eightdays  to  | 


CowU,  I 

JHitricl  UagUtraie.  172. 

Barbor  Commiuionert,  173. 

Judge  in  Appeal,  lH,n&. 

Judge  in  Cdtes  of  Contempt,  \K. 

Judgein  Chambtrt,  171-186. 

Juibe  in  EleeHon  Matter*,  18T. 

Jwfac  in  InMolvengy,  188. 

Jn&e  te  Matter*  of  T^UyraMp,  18! 

Jw&c  of  QuMR't  Bmck,  190,191. 

Jw&et,  192. 

JuatUe*  tf  the  Feaee,  193-200. 
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—The  court  has  no  jurisdiction  in  an  aetion 
against  the  judge  of  the  Court  of  Vice  Admiralty 
to  recover  mck  money  paid  to  him  as  feen  in  a 
mt  determined  in  that  court,  but  the  remedy 
V  by  appeal  to  the  High  Court  of  Admiralty  in 
EndaDd,  or  to  the  king  in  his  Privy  Council. 
Wihon  V.  Kerr,  S,  R.  341,  K.  B.  1828. 

115.  For  Seamen's  Wages, — Where  a  vessel 
had  been  sold  in  execution  of  a  judgment  of  a 
magistrate  for  the  recovery  of  wages  due  to  the 
men  employed  on  her-— Held,  that,  as  the  vessel 
wa^  not  owned  or  registered  in  this  province, 
that  all  the  proceedings  had  concerning  her  were 
absohitely  oull  and  void.  Kerr  v.  Oudersleeve, 
3 L.  C.  J.  304  A 8  L.  C.  R.  267,  S.  C.  1858. 

116.  7n  Demolition. — Where  an  action  in  de- 
molition of  a  servitude  was  brought  before  the 
Circuit  Court — Held,  that  the  value  of  the  ser- 
vitude must  be  alleged  and  proved  to  be  under 
$200,  in  order  to  establish  the  jurisdiction  of  the 
coon.  .Dorval  v.  Chevalier,  4  L.  C.  J.  263,  S. 
C.R.  1870jl054C.  C  P. 

117.  On  Promissory  Notes. — An  action  was 
broogbt  in  Montreal  on  a  promissory  note,  dated 
io  Montreal,  but  really  made  in  another  district 
—Held,  that  a  declinatory  exception  would  lie, 
even  though  not  accompanied  by  affidavit,  and 
the  action  was  dismissed.  Hudon  v.  Cham- 
pagne, 17  L.  C.  J.  46,  S,  C.  1873 ;  146  C.  C.  P. 

W,  In  Cases. 

118.  Q/"  Bigamy.^On  motion  for  arrest  of 
judgment  in  a  cane  of  bigamy — Held,  that  the 
word  "  elsewhere  "  in  the  statute  gives  the  court 
it^  jurisdiction  with  regard  to  offences  committed 
in  the  United  States  by  British  subjects,  but 
that  the  allegation  to  prove  that  he  was  a  British 
^utj^ct  is  necessary  to  support  the  indictment. 
Rfgina  v.  McQitiggan,  2  L.  C.  R.  340,  Q.  B. 

119.  Of  Capias. — In  a  case  of  capias  in  an 
Mtion  for  less  thanXl  6 — Held,  that  the  quashing 
of  the  writ  did  not  deprive  the  Superior  Court 
of  jorisdictioo  over  such  action  with  regard  to 


established  by  the  civil  law,  and  gives  rise  to 
corresponding  duties  on  the  part  of  the  church 
in  question  which  can  be  decided  only  by  the 
civil  courts.  Brown  &  The  Curd  de  'Notre 
Dame  de  Montreal,  6  R.  L.  679,  P.  C.  1874. 

124.  The  Civil  Courts  have  also  jurisdiction  in 
cases  partly  of  a  temporal  and  partly  of  a  spiri- 
tual nature,  when  brought  before'  them  m  a 
regular  manner.  lb. 

126.  J7e^(2,  alsoi  thai  baptisms,  marriages  and 
burials  are  such  mixed  matters  as  may  be 
taken  cognizance  of  by  the  courts. 

VIII.  In  Criminal  Cases. 

126.  The  Court  of  Queen's  Bench  has  only 
power  to  grant  a  new  trial  in  criminal  cases  when 
sitting  as  a  Courtof  Error  and  Appeal.  Regina  v. 
Daugall,  6  H.  L.  678,  Q.  B.  1874 ;  Q.  32  &  33 
Vic.  cap.  29,  sec.  80. 

127.  A  prisoner  was  arrested  for  theft  com- 
mitted in  the-  United  States,  and  submitted 
to  the  jurisdiction  of  a  Canadian  magistrate,  and 
had  been  condemned  to  eight  montltf'  imprison- 
ment, and  afterwards  applied  by  habeas  corpus 
for  liberation — HMt  that  even  the  consent  of  the 
prisoner  did  not  give  jurisdiction  to  the  magis- 
trate where  none  otherwise  existed.  Regina  v. 
H^eri,  6  R.  L.  424,  S.  C.  1874. 

IX.  Indication  of. 

128.  A  petition  for  quo  warranto  addressed  to 
"  J.  P.,  Judge  of  the  superior  Court,  bavins  and 
exercising^  jurisdiction  in  the  district  of  Three 
Rivers,"  le  an  indication  of  the  tribunal  and 
of  the  jud|i^,  equivalent  to  that  referred  to  by 
the  English  authors.  Bureau  &  Normand  '& 
Oouin  ei  a^,  6.R.  L.  40,  S.  C.  1873. 

X.  In  Elbotion  Casss* 


tubfeqaent    proceedings    thereon.      Ettoes  v. 
Francisco,  1  L.  C.  J.  188,  S.  C.  1867. 

120.  But  in  another  case  in  which  a  capias 
bad  issued  for  a  claim  of  $68,  but  had  not  been 
executed — Held,  that  the  Superior  Court  had  no 
further  jurifsdict ion  in  .he  matter.  Tessierv. 
Ltgault,  5  R.  L.  472,  S.  C.  1874. 

121.  O/'JSr/rckit^ion.—A  juogie  of  thej Superior 
Court  o^  Lower  Canada  has  jurisdiction  over  the 
several  claaf«es  of  offences  enumerated  in  the 
treaty  between  Great  Britain  and  the  United 
States,  commonly    known  as    the    Anhburton 


129.  A  fine  of  $200,  imposed  by  C.  8.  C.  cap. 
6»  sec.  60,  for  falsely  assuming  to  vote  in  the 
^  "ame  of  a  person  whose  name  appears  in  the  list 
,  I  Of  voters,  cannot  be  recovered  in  a  court  of  civil 
jurisdiction,  inasmuch  as  the  offence  is  a  misde 
meaner,  and  can  be  tried  only  in  a  criminal 
court  Barrette  v.  Bernard,  16  L.  C.  R.  436, 
C.  C.  1864. 


XI.  In'Inboltsnot  . 

130.  No  judge  in  the  Province  ofQiiebec  has  a 
risht  to  interfere  with  matters  in  insolvency 
which  have  originated  in  Ontario,  where  the  in- 
solvent has  his  domicile,  even  though  the  as- 
signee reside  in  the  Province  of  Quebec  and  the 


Trearv.  Regifia  v.  Young  tt  al,  9  L.  C.  J.  29,  m^^  i^Jde  m  the  I'rovince  of  Quebec  and  ttie 
S.  C.  1866,  Imp.  Act  33  k  34  Vic.  cap.  62.  sec.  •?»]«  of  the  estate  be  conducted  in  Montreal. 
^9,  McDonnell  in  re  A  Tyre  &  Kenny,  16  L.  C.  J. 


VII.  In  CantCB  Mattkrs. 

122.  CiTii  Courts,  as  a  rule,  will  not  interfere 
^ith  the  determination  of  the  majoritT  of  a  cor- 

fi>ratlon,  such  as  that  of  St.  Andrew's  church, 
on t  real,  where  no  civil  rights  as  to  property  are 
Involved.  Johnston  v.  The  Ministers  and 
Trustees  of*!St,  Andrew^s  Church,  18  L.  C.  J. 
J13,  S.  C,  1873. 

123.  The  oblieation  on  the  part  of  Catholics  to 
pay  tithes  for  the  support  oJ  cemeteries,  etc.,  is 


McDonnell  in  re  A  Tyre  k  Kenny,  16  L.  C.  J. 
146,  S.  C.  1871. 

131.  Held,  also  that  the  judge  having  juris- 
diction is  the  judge  of  the  domicile  of  the  insol- 
vent 

1.^2.  Where  the  Legislature  of  the  Province  of 
Quebec  passed  an  act  which  had  the  effect  of 
changing  the  constitution  of  an  incorporated 
benent  society  m  such  a  manner  as  to  compel  a 
widow  to  accept  from  the  society  the, sum  of 
$200,  instead  of  a  life  rent  of  7s.  6d.  weeklji  on 
the  ground  that  the  society  was  inik>I  veni — Ueld, 
reversing   the  decisions  of  both  the  Qaoen*a 
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Bench  and  the  Superior  Court,  that  the  act  in 
question  related  exclusively  to  a  matter  merely 
of  s  local  or  private  nature  in  the  province, 
which  by  the  92nd  sec.  of  the  Imperial  Act 
was  assigned  to  the  exclusive  competency  of  the 
provincial  legislature,  and  did  not  fall  within 
(the  category  of  bankruptcy  or  insolvency  or  any 
<AheT  class  of  subjects  which  by  the  91  st  sec.  of 
5uch  Act  are  reserved  for  the  exclusive  legisla- 
•live  authority  of  the  Parliament  of  Canada. 
L' Union  St  Jacques  v.  Belisle,  20  L.  C.  J.  29, 
P.  C.  1874. 

"^      XII.  In  Lessob  and  Lessee  Cases. 

133.  The  plaintiflf  claiming  £500  damages 
I'rom  the  defendant,  for  breach  of  contract  in 
refusing  to  give  him  possession  of  certain  pre- 
mises according  to  the  terms  of  a  written  lease, 
tirought  his  action  under  what  is  known  as  the 
liessor  and  Leasee  Act,  and  the  defendant  de- 
dined  to  the  iurisdictioQ— J7<6/<2,  in  two  deci; 
«ioos,  one  on  toe  demurrer  of  the  plaintiff  and 
one  on  the  merits  of  the  exception,  that  the 
court  had  no  jurisdiction,  and  the  exception 
must  be  maintained.  Chse  &  Close,  3  L.  C.  J. 
UO,  8.  C.  1867  J  887  C.  C.  P. 

134.  In  another  action  bjr  a  lessor  against 
a  lessee  for  dama|;es  occasioned  to  the  pre- 
mises, and  for  violation  of  the  conditions  of 
the  lease  in  sub-letting — Held^  on  the  declin- 
Atory  exception  of  the  defendant,  that  it  was 
the  amount  of  the  annual  rent  and  not  the 
gross  amount  for  the  whole  term  of  the  lease 

*  which    governed  the  jurisdiction.     Bedard  & 
.Dorion,  3  L.  C.  J.  253,  C.  C  1858  j  887  C.  C.  P. 

135.  And  in  an  action  on  a  lease  for  &ve  months 
— Heldy  that  where  Uie  term  of  a  lease  was  less 
than  a  year,  and  the  amount  of  the  rent  for  the 
time  specified  did  not  exceed  £50,  that  the  Cir- 
cuit Court  had  jurisdiction,  notwithstanding  the 
5th  sec.  of  the  Lessor  and  Lessee  Act,  ananot- 
withstanding  the  annual  value  or  rent  of  the 
property  leiwed  would  exceed  £50,  if  the  term 

extended  to  a  period  of  one  year.  Clairmont  etuz, 
w.  Dickson,  4  L.  C.  J.  4,  C.  C.  1859. 

136.  In  actions  under  the  Lessor  and  Lessee 
Act  it  is  not  the  amount  of  damages  claimed,  but 

the  annual  rent  of  the  property  which  determines 
thejurisdiction  of  the  court.  Barbier  &  Vemer^ 
6  L.  C.  J.  44,  S.  C.  1861. 

137.  Action  was  brought  before  the  Superior 
Court  to  recover  arrears  of  rent  for  seven  years, 
at  the  rate  of  $100  per  year,  and  the  defendant 
excepted  to  the  jurisdiction  on  the  ground  that, 
under  the  I^essor  and  Lessee  Act,  the  Superior 
Court  hud  no  jurisdiction  where  the  annual 
rent  did  not  amonnt  to  $200 — Heldf  maintaining 
the  pretensions  of  the  plaintiff,  that  the  action 
was  brvmglit  under  the  common  law  and  not 
under  the  Lessor  and  Lessee  Act,  and  the  proce- 
dure in  ordinary  cases  having  been  followeci,  that 
the  Superior  Court  had  jurisdiction  as  in  an 
ordinary  action  for  $700.  risher  etaL  &  Vitchon, 
6  L.  C.  J.  189,  S.  C.  182. 

138.  But  heldt  at  the  same  time,  that,  if  the 
action  had  been  for  damages  for  the  non-ful- 
fillment of  the  conditions  of  the  lease,  the  result 
would  have  been  different    lb. 

1 39.  Action  was  brought  to  set  aside  a  deed 
» of  lease  of  a  store,  etc ,  i  n  0  ttawa—  Held,  that, 
Although  the  defendant  resided  in  Lower  Can- 


ada, an  action  for  the  rescission  of  a  lease  of  pro- 
perty situated  in  Upper  Canada  is  not  withtn 
the  jurisdiction  of  the  court  here  Senauer  et 
al  V.  Porter  et  al.,  7  L.  C.  J.  42,  S.  C.  1862. 

140.  Under  the  provisions  of  the  statute 
amending  the  act  respecting  lessors  and  lessees, 
the  amount  of  rent  sued  for  indicates  the  court 
having  jurisdiction  over  the  demand,  and  the 
court  has  no  jurisdiction  and  cannot  regard  the 
amount  due  for  rent  and  furniture  as  having 
any  influence  in  the  matter,  although  hired  by 
the  defendant  from  the  plaintiff  by  the  same 
lease  as  the  house.  Kelly  v.  SnrapneUy  13 
L.  C.  B.  214,  S.  C.  1863. 

141.  The  plaintiff  in  an  action  for  rent  and 
damages  praved  that  the  defendant  be  con- 
demned, within  a  delay  to  be  fixed  by  the  court, 
to  remove  certain  obstructions  in  the  drain  and 
sink,  and  the  defendant  having  excepted  to  the 
jurisdiction  on  account  of  such  conclusions — 
Held,  that  the  action  raupt  be  dismissed. 
Beaudryk  Thibodeau,  7  L.  C.  J.  137,  C.  C. 
1863.  .     . 

142.  In  an  action  to  rescind  a  lease,  the  juris- 
diction of  the  court  is  determined  by  the  amount 
of  the  annual  rent  Guy  v.  Goudreault,  14 
L.  C  B.  203,  S.  C.  1864. 

143.  The  Circuit  Court  has  no  jurisdiction  to 
grant  the  resiliation  of  the  lease  where  the 
annual  rent  exceeds $200,  although  the  damages 
claimed  be  under  that  amount  MeGinnis  v. 
Horseman,  14  L.  C.  J.  224,  8.  C.  B.  1870 ;  1054 
C.  C.  P.,  &  Q.  34  Vic.  cap.  4,  sec.  9. 

144.  In  actions  in  ejectment  thejurisdiction  of 
the  court  is  determined  by  the  amount  of  the 
lease,  and  not  by  the  amount  claimed.  Dorian 
V.  PouUn,  4  B.  L.  566,  C.  C.  1872. 

145.  In  the  cities  of  Montreal  and  Quebec  the 
Superior  Court  has  original  jurisdiction,  to  the 
exclusion  of  the  Circuit  Court  in  a  case  l)etween 
lessor  and  lessee  to  rescind  a  lease,  where  th  e 
amonnt  of  rent  or  damages  demanded  exceed  s 
$100.    Beaudry  &  DeniSyiO  L.  C  J.  254,  Q.  B 

1876,  Q.  34  Vic.  cap.  11. 

146.  The  respondent  sued  in  the  Superior 
court  for  $60,  namely  $27  for  assessments,  and 
$33  for  arrears  of  rent,  and  also  prayed  tor  the 
resiliation  of  the  lease.  The  aefendant  filed  dc^ 
clinatory  exception,  which  was  rejected — Held, 
reversing  the  decision  of  the  court  below,  that 
an  action  to  resiliate  a  lease,  where  arrears  of 
rent  or  damages  are  also  claimed,  must  be 
brought  in  the  Superior  or  Circuit  Court,  accord- 
ing as  the  amount  of  rent  or  damages  claimed 
is  within  the  jurisdiction  of  the  Circuit  or 
Superior  Court.  Voisard  &  Saunders,  Legal 
News  41,  Q.  B.  1877. 

XIII.  In  Matters  of  Tithes. 

147.  The  action  for  tithes  is  a  mixed  action, 
and  the  Commissioners  Court  has  no  jurisdiction 
in  such  case.  Boy  &  Bergeron,  2  It.  L.  532, 
C.  C.  1867;  1188C.  C.  P. 

XIV.  In  Matters  op  Tutorship. 

148.  In  a  contestation  between  the  maternal 
and  paternal  grandfathers  of  certain  miDOrs, 
both  of  whom  had  been  appointed  tutor— ^eid^ 
reversing  the  judgment  of  the  court  below ,^  that 
the  tutorship  must  be  conferred  by  the  jod^^ 
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of  (be  dietrict  in  which  the  father  of  the  minors 
had  hs9  domicile,  but,  io  the  event  of  two  differ- 
ent tutorshiiis  having  been  conferred  in  different 
districts,  as  io  the  present  instance,  the  court 
called  opoD  to  adjudicate  upon  the  tutorship 
coofeired  in  its  district  may  be  and  is  bound  to 
proBoaoee  equally  upon  the  validity  of  the 
other,  if  it  is  brought  m  question.  Bej  "^ ' 
Dunny  5  L.  C.  R.  344,  Q.  B.  1855. 

IV.  ly  PsasovAL  Action. 

•  ,^^^^       ^^^ 

149  Tn  All  action  on  a  bond  directed  af^amst 
two  defendants,  one  of  wliom  resided  in  Montreal 
aod  the  other  io  Quebec,  and  who  were  served 
at  their  nef^pecttve  domiciles — Held,  that  the 
^aperior  €ourt  at  Montreal  had  jurisdiction. 
The  City  Bank  v.  Pemberton  et  al,eL,C.  R. 
413,8.6.1865;  38C.C.P. 

XVI.  Of. 

150.  Church  SifnocL—When  the  certificafe  of 
election  granted  to  a  lay  delegate  to  the  Synod 
of  tie  diocese  of  Montreal  by  the  chairman  of 
the  veatry  ineeting  held  for  the  election  of  lay 
delegates  is  in  form,  and  found  to  be  satisfactory 
by  the  committee  appointed  to  examine  the 
certificate  of  the  lay  oelegatefi,  it  is  not  compe- 
tent for  the  Synod  to  inquire  into  the  validity  of 
the  proceedings  of  the  vestry  rrieeting,  or  in  any 
wsjr  to  try  the  validity  of  the  election  certified 
to  is  the  certificate.  Damdson  &  Baker,  14 
L  C.  J.  165,  a  C.  1870. 

151.  afrci«<Cbi«r<.— The  Circuit  Court  sitting 
in  any  given  circuit  has  jurisdiction  in  actions, 
the  cause  of  which  has  arisen  within  the  limits 
of  such  given  circuit,  although  the  defendant 
Kside  in  a  district  other  than  that  in  which 
suck  rivea  circuit  ia  situated,  and  has  been 
served  with  process  in  such  other  district. 
Bardie  tt  dL  k  Trottier  et  aly  1  L.  C.  R.  286, 
S.C.  1851;   34C.  C.  P. 

152.  The  Circuit  Court,  sitting  as  a  Court  of 
Appeal,  under  the  Municipal  Act  of  1860,  has  the 
power  to  quash  a  municipal  by-law  and  a 
judgment  of  an  inferior  tribunal,  and  that  even 
when  the  nullity  of  the  by-law  has  not  been 
invoked.  Daoust  v.  Dumaisy  7  L.  C.  J.  110, 
C  C.  1851 J  1057  C.  C.  P.  k  461  &  462  M.  C. 

153.  Action  #as  brought  against  the  defend- 
ant for  the  amount  of  assessments  made  upon 
his  property  for  the  construction  of  a  new 
church  and  sacristy,  and  the  defendant 
pleaded  causes  or  grounds  of  nullity  in  the 
assessment — Hdd^  that  the  court  had  no  juris- 
diction to  take  cognisance  of  such  causes  or 
^;rounds  of  nullity,  which  should  form  the  sub- 
ject of  appeal  from  the  decision  of  the  commis- 
Fiooers  or  by  certiorari*  Les  Syndics  de  la 
Paroisse  de  SL  Norhert  d^Arthabaska  v.  Pa- 
^aud,  6  L.  C.  J.  290,  S.  C.  1862 ;  C.  S.  L.  C.  cap. 
IS,  sees.  21  k  22. 

154.  On  an  appeal  fh>m  a  judgment  of  the 
Circuit  Court,  m  an  action  for  an  alimentary 
Allowance,  where  the  court  had  granted  to  the 
plaintiff  X28  per  aouum  during  life — Held,  re- 
veraing  the  judgment,  that  the  court  had  not 
juriadictioB  m  an  aoiion  for  al'mentary  allow- 
Auce  of  $200  per  aunvm^  and  that  the  judgment 
flboat,  tberefoae,  be  set  aside.    Smith  et  ux.  k 


Patton,  14  L.  C.  B.  323,  Q.  B.  1863;  1053  k 
1054  C.  C.  P. 

155.  The  Circuit  Court  has  no  jurisdictiou 
over  possessory  actions.  McKay  v.  Cook,  13 
L.  C.J,  221,  Q.  B.  1869;  1058  CC.  P. 

156.  The  Circuit  Court  has  jurisdiction  con- 
formable with  C.  S.  L.  C  cap.  24,  sec.  49,  ss.  5, 
in  an  action  for  the  removal  of  encroach- 
ments. La  Corporation  de  St.  Martin  k  La 
CompcMuiedes  Chemins  de  Peage  de  VlsU  JiauSt 
15  L.  C.  J.  106,  Q.  B.  1871 ;  1054  C.  C.  P. 

157.  An  action  for  less  than  $100  asking  that 
the  defendant,  who  is  only  held  hypothe- 
carily  for  the  payment  of  the  debt,  be  con- 
demned to  pay  the  amount,  unless  he  prefers  to 
abandon  the  property,  etc.,  is  a  demand  within 
the  jurisdiction  of  the  Circuit  Court.  Bodier  v. 
E^ert,  15  L.  C.  J.  269,  S.  C.  &  16  L.  C.  J.  41, 
S.  C.  R.  1871;  1064  CC.  P. 

158.  The  Circuit  Court  has  sole  jurisdiction 
in  an  action  for  the  resiliation  of  a  deed  of  sale 
of  immoveables  for  non-payment  of  the  price, 
when  the  value  of  the  immoveables  does  not  ex- 
ceed $200.  Oahoury  v.  Leclaire,  4  R.L.  74,  CC. 
1872. 

159.  The  Circuit  Court  has  no  jurisdiction  in 
the  resiliation  of  a  lease  where  the  annual  rent 
is  upwards  of  $100,  although  the  amount  de- 
manded be  less.  Dorion  k  Poulin,  4  B.  L.  566, 
C  C  1872. 

160.  The  Circuit  Court  cannot  take  cogni- 
pance  of  the  validity  of  a  municipal  valuation  roll. 
Laurent  v.  The  Corporation  of  the  Village  of 
St,  Jean  BcmtUte,  17  L.  C  J.  192,  8.  C.  1873. 

161 .  The  Circuit  Court  has  no  power  to  enforce 
the  execution  ofaiudgment  which  it  has  render- 
ed, reversing  a  Judgment  of  the  justices  of  the 
peace.  2%«  Corporation  of  The  Tovm  or 
Bourg  of  William  Henry  k  Guevremontt  2  R.  L. 
44,  Q.  B.  1868. 

162.  Civil  Courts. — Although  the  Civil  Courts 
in  Canada  may  not  be  competent  to  entertain  a 
suit  in  the  nature  of  the  appel  comme  (Tabus f 
yet  the  jurisprudence  and  precedents  relating  to 
such  a  suit  may  be  considered  as  evidencing  the 
law  of  the  Roman  Catholic  Church  in  the  Pro- 
vince of  Quebec.  Brown  k  The  Cur6,  Ac,  of 
Kotre  Dame  de  Montreal,  20  L.  C  J.  228,  P.  C 
1874. 

163.  Commissioners  Court. — Commissioners 
for  the  summary  trial  of  small  causes  have  no 
jurisdiction  in  an  action  where  the  claim, 
amounting  to  more  than  twenty-five  dollars,  has 
been  divided  in  order  to  give  jurisdiction  to  the 
court.  Desparois  exv.  k  Laberge,  7  L.  C  J.  35, 
8.  C  1859;  1188  C.  C.  P. 

164.  The  Commissioners  Court  has  jurisdic- 
tion in  an  action  for  the  recovery  of  the  balance 
of  a  sum  exceeding  $25,  provided  such  balance 
does  not  exceed  that  sum.  Bourbeau  exp.,  13 
L.  C  R.  66,  8.C.  1862. 

165.  The  jurisdiction  of  the  Commissioners 
Court  for  the  summary  trial  of  small  causes  ex- 
tends to  actions  by  creditors  against  the  heirs  of 
the  deceased.  Charbonneau  ezp.,  7  L.  C  J.  122, 
8.  C.  1863;  1188 CC. P. 

166.  The  Commissioners  Court  for  the  trial  of 
small  causes  has  no  jurisdiction  in  actions  for 
tithes.  Roy  v.  Bergeron,  2  R.  L.  632,  C  C 
1867;1188C.  C.  P. 

167.  In  an  action  brought  before  the  Com. 
missioners  Court  for  the  summary  trial  of  smalv 
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causes  the  jurisdictioo  mnst  appmr  od  the  hce 
of  tbe  proceediDgB,  and  a  defendant  who  bas 
been  coademDed  maj  demand  that  the  jndg- 
maiit  be  set  aaide,  on  tbe  grouod  that  neither  the 
service  nor  the  judgment  show  the  jurisdiction 
Of  the  court  in  tiie  natter-  Macfarlajie  Si 
BourgauU,  16  L.  C.  J.  221,  S.  C.  1372  j  1196 
C.  C.  P. 

1 68.  Conaniitionen  for  the  Erection  of 
Pariihei — CommiBBionerB  appointed  for  the 
erection  civile  of  parishes  caooot  delegate  their 
power  and  aulhorit;  to  one  of  their  number,  and 
all  proceediotfB  taken  on  the  iiierite  of  a  peti- 
tion presented  to  them  under  such  delegation  of 
aulhorilj  are  void,  aa  being  in  excess  of  their 

jurisdiction.  Robert  tt  al  ezp- A.  Vigor  etal. 
k  Allard  et  at.,  4  L.  C.  J.  316,  8.  C-  1858; 
C.  S.  L.  C.  cap.  18. 

169.  CDuaet'Io/Mefiar.— Tbecouncilofthis 
proTiuce,  acting  and  taking  oogniHaace  of  coni. 
plaints  Mainst  ita  member^have  nojurtsiliction, 

under  C.S.  L.  C.  cap.  T2,tt>tr7  a  complaint  made 
■^inst  a  member  for  an  act  done  as  a  mere 
agent.*     Devlin  exp.,  7  L.  C.  J.  2T,  S.  C.  18(12. 

170.  CovTtt. — On  application  for  a  writ  of  en- 
Morort  to  quash  aconvictionof  the  Harbor  Com- 
missionera  under  a  bj-lan  iioposing  a  penalty 
of  XS,  and  60  days'  imprisonment  if  not  paid — 
.fieli^  that  the  court  on  such  application  would 
inquire  into  the  validity  oftbeD^-law.  R%tdolph 
exp.  i  The  Harbor  ConumttUineri  of  Montreal, 
1  L.C.  J.  *7,8.  C.  1866. 

171.  Where  the  writ  in  the  caaa  bad  iitued 
the  Zfith  Februajy,  and  had  been  served  on  the 
16th  March,  bnt,  in  the  inlerval,  vis.,  on  the 
same  daj  on  which  the  writ  was  served,  tbe  act 
creating  the  district  of  Bedford  came  into  Ibrce, 
and  tbe  defendant  pleaded,  by  declinatory  ei- 
eeplion,  want  of  jurisdiction  in  the  coaii— Held, 
that  the  court  was  seiEed  of  tbe  case  Irom  tlie 
time  of  the  issue  of  the  writ,  but  that  tbe  plaintiff 
abonld  not  have  served  it,  and,  having  done  to, 
the  defendant  should  have  attacked  it  by  ■□ 
exoeption  to  the  form,  which  had  not  been  done, 
and  the  deolinatoir  exception  was  dismissed. 
JTonter  v.  Ruil<r,  3  L.  C.  J.  26,  8.  0.  18fi8. 

172.  Dutriet  MagUtraU.—la  an  action 
against  the  city  inspector  for  palling  down 
fences  erected  bj  individuals,  on  the  pretence 
that  they  were  on  tbe  street,  the  m^strale  pre- 
siding admitted  proof  of  the  posFession,  in  order 
to  decide  upon  whose  land  tbe  fence  in  question 
was  erected— field,  on  eerfiorari,  that  tie  was 
uotin  exce<-B  of  his  jurisdiction  in  sodoing.  Z^in. 
ierScLouprett  Menard,  6  KL.SM.S.  C.1874  ; 
Q.  32  Vic.  cap.  2.S,  sec.  16,  4  Q.  37  Vic.  cap.  8, 
•ec.  S,  A  Q.  39  Vic.  cap.  31,  sec.  1. 

173.  Harbor  Cotmnisnonera, — In  an  action 
t^  the  Hart>or  Coramiseioners  of  Montreal  tor 
the  recovery  ot  a  piece  of  land  of  which  they 
claimed  the  ownership  and  control  toi  tlie 
pablie,  and  on  which  it  was  alleged  the  defen- 
dant bad  trespassed  and  encroached— ifcU,  that 
the  statute  16  Vic.  cap.  24,  extendinB  tbe  juris- 
dictioa  of  the  Harbor  Commissioners  to 
the  river  St.  Pierre,  in  gi»ing  them  tbe  control 
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and  management  within  the  lit 
not  thereto  vest  in  theut  the  | 
tbe  bed  of  the  river,  or  enable  I 
petitory  action  against  proprU. 
within  their  extended  limits  on 
such  proprietatreM  rivercduet 
on  tbe  bed  of  the  river.  Ti 
munoneri  of  Montreal  v,  Hal: 
Harbor  CommunpHert  of  Mii\ 
etal.,b  L.C.J.  165,  S.C,  1861 

174.  Judgt  in  Appeal. — Wlie 
hoc  had  heard  the  case  and  orde 
and  subsequently  the  judge  wl 
filleii  ceased  to  form  part  of  tbi 
replaced  by  the  appomtmentof 
—Held,  that,  notwithstanding 
of  the  court  viere  now  compete 
case,  that  the  judges  ad  hoe  wh 
hearing  sbould  continue  to  f 
court  at  tbe  rt-hearing.  The 
Montreal  ».  Drvmwumd,  18  L 
1874;  1162  0.  C.  P. 

1T6.  And  A«M,8ubee(juent:y,  I 
had  been  appointed  sutiseqnent 
hearing  migbt  sit  al  the  reOiean 

176.  Judgein  Ouet  of  Contet 

for  contenipi  igaued  out  of  the  C 

Bench — Held,   that  a  judge  ot 

eii'a  Bench,  while  sitting  al 

of  the  criminal  jurisdictioD 

court,  has  no  jurisdiction 


acting  in  his  judicial  capacity,  (I 
only  legally  and  properly  cognia 
court.  Sanuoj/  exp.,  IS  L.  C.  J 
Judge  in  C&uAert.—A.  } 


Jeftudaot,  on  petition  to  that  tt 
al  V.  Gordon,  2  L.  C.  J.  161,  8 
C   UP. 

178. 

on  the  . 
o(  the 
Canadi 
186,  S. 


council 

hIi^," 


*  Tha  ooudl  of  saeh  Motloo 


iDandwItkMtanl 
-_.  and  reconoUssnd 

__  Elalnu  mad*  by  Ihiid 

ibersofthe  bar  In  tbs  aHbra'tD 


died.  D 
the  Fan 
8,-C.  R. 
181.  J 
bera  baa 
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issue  of  a  writ  of  error.  SpeUman  exp,,  14 
L.  C.  J.  281,  Q.  B.  1869. 

182.  A  judge  in  chambers  has  power  on 
petition  to  set  aside  a  default  eutered  against 
the  defendant  Orebiusa  v.  EthUr,  2  R.  L.  332, 
S,  C.  1870 ;  87  C  C  P. 

18.3.  A  judge  in  chambers  has  jurisdiction  to 
appoint  a  sequestrator  to  an  immoveable 
seized  under  an  execution,  when  it8  sale  has 
been  stopped  b?  an  opposition.  S^n^cal  et  aL 
V.  Vimne,  14  L.  C.  J.  336,  S.  C.  1870 ;  645  & 
876  C.  C.  P. 

184.  A  judge  in  chambers  may,  even  during 
term,  grant  an  appl  ication  for  a  writ  of  manda- 
mus  under  art  1023  of  the  Code  of  Procedureas 
amended  by  Q.  35  Vic.  cap.  &,  sec.  22.  Smith 
<&  Sexton,  18  L.  C.  J.  193,  S.  C.  1874. 

185.  A  judge  in  chambers  has  no  power  to 
quash  a  capias,  hut  he  may  liberate  the  prisoner. 
Emmanuel  et  al.  v.  Hagens  &  HagenSi  6  R.  L. 
209,  S.C.  1874;  819  C.C.  P. 

186.  A  judge  in  chambers  has  no  jurisdiction 
to  appoint  a  curator  to  a  dissolved  corporation, 
uotil  its  dissolution  has  been  judicially  pro- 
nounced in  due  course  of  law.  The  Montreal 
Patent  Guano  Company  in  rek  Jifaule  etal, IS 
h.  C.  J.  129,  S.  C.  1874 ;  1008  &  1009  C.  C.  P. 

187.  Judge  in  Election  Matters.—The  pro- 
vieioDS  of  the  Controverted  Elections  Act  of 
1857  are  insufficient  to  enable  a  judge,  becoming 
a  commissioner,  to  appoint  a  deputy  to  act  as 
judge  in  his  place.  Brittovo  et  al,  k  Beaudry 
et  fl/.,  2  L.  C.  J.  1,  E.  R.,  S.  C.  &  (yFarrell  & 
De  miev,  2  L.  C.  J.  26,  B.  R.,  8.  C.  1868. 

IBS.  Judge  in  Insolvency, — The  security 
mentioned  m  the  Insolvent  Act  of  1869,  sec.  42, 
must  be  ordered  by  the  court  and  not  by  a 
judge.  Lynch  etal.v,  St  Amour  &  Demontigny, 
5  R.  L.  416,  S.  C.  1874. 

189.  Judge  in  Matters  of  Tutorship. ^The 
jud^  in  the  district  of  Montreal  has  no  juris- 
dictiOD  to  take  cognizance  of  an  advice  of 
relations  taken  in  the  district  of  Iberville,  for 
the  election  of  tutor  and  subtutor  to  minors 
whoee  domicile  is  at  Montreal.  Oauthier  exp., 
17L.  C.J.  17,8.  C.  1873. 

190.  Judge  of  Queen^s  -BencA.— Where  an 
attorney,  while  practising  before  the  Court  of 
Queen's  Bench,  was  charsed  by  the  judge  presid- 
ing with  having  published  a  libel  againsthim  in 
contem^  of  the  court — Held,  on  appeal,  that  he 
had  no  jurisdiction  to  try  such  alleged  contempt 
himself  and  adjudicate  thereon,  and  that  the 
matter  should  have  been  brought  before  the  full 
court.    Ramsay  cxp„  16  L.  C.J.  17,  P.  C.  1871. 

191.  And  the  issuing  of  a  rule  for  contempt 
bv  the  judge  against  whom  the  contempt  was 
alleeed  to  have  been  committed,  without  any 
evidence  tlmt  the  party  charged  had  committee! 
the  contempt,  was  hela  to  be  most  irregular.  lb. 

1 92.  Judges.— A  judge  of  the  S  uperior  Court  of 
Lower  Canada  may  act  as  such  in  any  of  the 
courts  of  Lower  Canada.  Talbot  k  Limeau,  7 
L,  C.  J.  67,  S.  C.  1862. 

193.  Justices  of  the  Peace. — In  a  case  before 
the  Court  of  Vice  Admiralty,  to  obtain  posses- 
sion of  a  ship  of  which  the  promoter  alleged 
that  be  bad  i>een  wrongfully  deprived — ffSd, 
that  wliere  limited  authority  is  given  to 
justioee  of  the  peace,  they  cannot  extend  their 


in  6  Jch  case  will  be  no  protection  to  the  officer^ 
who  acts  under  it.  The  Haidee  in  r€,  10  L.  C.  R^ 
101  &  2  8.  V.  A.  C.  26,  V.  A.  C.  I860. 

194.  On  appeal  trom  a  conviction  of  a  justice- 
of  the  peace  under  the  Municipal  Road  Act  or 
Lower  Canada — Held,  that  a  justice  of,  the  peace 
has  no  jurisdiction  in  an  action  for  money  laid 
out  and  expended  for  repairs,  his  jurisdiction 
extending   only    to    the  recovery  of  fines  and 
penalties.    Matte  k  Brown,  11  L.  C.  R.  443^. 
C.  C.  1861. 

196.  A  justice  of  the  peace  has  nojurisdic- 
diction  under  12  Vic.  cap.  68,  in  cases  for  thc- 
desertiou  of  a  servant,  unless  there  is  a  contract. 
Bose  exv.y  3  L.  C,  R.  495,  S.  C.  1863. 

196.  And  in  another  case,  on  an  appeal  from 
the  decision  of  two  justices  of  the  peace  under 
the  Agricultural  Act,  where  the  question  of  juris- 
diction arose — Held,  that  the  juHtices  of  the 
peace  in  commission,  in  and  for  the  district  in 
which  the  offence  was  committed,  and  in  which 
the  defendant  has  his  domicile,  must  be  held  to 
have  had  jurisdiction,  but,  in  deciding  the 
amount  of  damages  to  be  awarded,  they  exceeded 
their  jurisdiction  and  power^  inasmuch  as,  by 
sec,  8,  sub-sees.  Ski  of  the  said  Act,  the  ques- 
tion of  damages  must  be  settled  by  experts  ap- 
pointed for  that  purpose.  S^.  Oemmes  v.Cherrier^ 
14  L.  C.  R.  82,  C.  C.  1863. 

197.  Where  two  justices  have  received  the- 
complaint  and  signed  the  writ  in  virtue  of  27  & 
28  Vic.  cap.  18,  sec.  14,  they  only  have  jurisdic- 
tion in  the  final  judgment  of  the  case.  Dubord 
V.  Boivin,  14  L.  a  J.  203,  8.  C.  1866. 

198.  But  where  one  is  absent,  the  one  who  i» 
present  may  agree  that  another  shall  sit  in  his 
place ;  but  in  such  case  the  conviction  must  state 
that  the  third  justice  was  sitting  in  the  absence 
of  one  of  the  other  two,  and  with  the  consent  of  ' 
the  other.    lb.,  A  Q.  34  Vic  cap.  2,  sec.  133. 

199.  A  claim  of  title  to  the  property  in  ques- 
tion does  not  oust  a  justice  of  the  peace  of  hia 
jurisdiction,  unless  the  claim  is  on  behalf  of  de- 
fendant or  those  through  whom  he  claims,  and 
in  such  case  the  Supenor  Court  cannot  try  the- 
question  of  jurisdiction,  as  the  Recorder  is 
exempt  by  statute  from  taking  evidence  in 
writing.    Cayen  exp,,  17  L.  C.  J.  74, 8.  C.  1873. 

200.  In  an  action  brought  under  arts.  398  k 
1042  of  the  Municipal  Code  for  the  value  of  work 
done  on  a  road,  a  justice  residing  in  a  munici- 
pality other  than  tnat  in  which  the  defendant 
resides  has  no  jurisdiction,  unless  it  appear  in 
the  record  that  there  is  no  justice  of  the  peace  in 
that  municipality.  Lambert  v.  LapdUsse,  6  R.  L. 
66,  C.  C.  1874. 

201.  Magistrates  CbtiW.— The  Magistrates 
Court  has  jurisdiction  in  amounts  up  to  $100.* 
Beaudoin  v.  Winter,  6  R.  L.  689,  Mag.  Ct  1875.. 

202.  Police  Magistrates.— Where  $100  was 
imposed  by  a  police  magit^trate  for  assault,  and 


•By  the  Statute  of  Quebec  86  Vic.  cap.  9,  see.  1,  ills  pro- 
Tided  that  in  all  pults,  whether  penonal  or  real,  wherein 
the  sum  demanded  does  not  exceed  ffiO,  the  Magistrate*. 
Court  shall  have  an  ultimata  jnrisdlotion  toheac*  tirr  and 
detormine  ;  and  by  Q.  39  Vic.  cap.  11,  it  is  provided  that 
the  jurifldiotion  of  the  Macistrates  Coart,  and  of  tbe  dis- 
trict maglnrate  holding  ttie  same,  was  not  extended  or 
in  any  manner  altered  or  affeeted  by  the  Statetft  87  Yie^ 
cap.  8,  sec.  7,  and  notwithstanding  anj  thing  la  .the  >al<l 
;Statate  contained,  the  Jurisdiction  of  the  SMS  eomts  and^ 


J«ri««ctk»  U.  «b>c«  not  within  it.. by  flndiDK  ^M'^SJ^U^J'^ISti'prSfilSS.'iStS^ 
ma  a  tet  what  is  oot  a  fact,  and  their  warrant  >  dent  tiii»reto.— Ed. 
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*he  defendant  brought  certiorari— Reld,  thM 
the  msKiBtrate  had  not  exceeded  his  junedio- 
tion.    fioy<M...  4R.  L.  tfi2,  S.C.  1874. 

203.  Proeincial  LegUlature.—The  Provincial 
Le^glature  hai  juriBdiclion  to  provide  proce- 
jittre   for  the  enforcement  of  penal  acta  enacted 

within  its  powers,  and  «uch  peoal  statnlei  are 
not  part  of  the  criminal  law,  as  contemplated 
bj  the  Britieb  North  America  Act,  when  itjpves 
«niy  the  power  to  the  Parliament  of  Canada  U) 
determine  the  prwedure  in  criminal  matters. 
Page  &  Griffith,  IT  L.  C.  J.  302,  Q.  B.  18TS. 

204.  The  power  conferred  on  the  LegiBUlure  of 
"     '        '  1  the  British   North   America  Act,  of 


bv  ,.„  „ 

;,  penaltj  and  imprinonnienl,  does  not  restrict 
!  power  of  the  Provincial  LegislHture  to  the 
ircige  of  onlj  o         "    '  '  " ''  ^ 

inentat  a  time  bv 

L- C.  J.  119,  S.  C.  187^ 


the  power  o 


of  these  modes  of 
any  particular  act     [b.,dt  18 

.-, 1873! 

»5.  The  Legislative  Assembly  of  the  Prov- 
ince of  Quebec  has  power  to  compel  the  attend- 
ance Of  witnesses  before  it,  and  may  order  a 
witness  to  be  taken  into  custody  by  the  ser 
geant-al-ami«,  if  he  refuses  to  attend  when  sum- 
moned. i)iww«rOTu  era.,  49L.  C.J.210,  Q.  B. 
1875. 

206.  And  the  Quebec  statnte,  33  Vic.  cap.  5, 
is  within  the  powers  ot  the  Provincial  L^isla- 
ture.     lb. 

207.  But  the  Ugislative  Assembly  of  Quebec 
tas  not  the  power  to  arrest  any  one  for  contempi. 
Colli  txp.,  6  B,  L.  582,  Q.  B-  1B76. 

208.  Quten't  Bench  in  Jppeat— The  Queens 
Bench  in  Appeal,  after  having  been  seiied  with  a 
cawe,  and  having  rendered  judgment,  has  no 
longer  any  power  to  take  coBoizance  of  the  case, 
theejierciseofthe  power  of  the  end  courtandita 
competency  having  terminated  with  the  judg- 
ment on  the  appeal.  The  Montreal  AantTance 
Company  &  lUcOiltim-au,  5  L.  C,  J.  IG4  &  10  L. 
C.  tt385,Q.  B.ieSOi  1176  C.  C.  P. 

209.  A  defendant  in  an  action  for  a  balance  of 
the  price  of  sale  set  up  his  right  to  security 
against  hypothecs,  and  asked  that,  in  default  of 
the  plaintiff  giving  such  good  and  sufficient  ee- 
ourity  that  his  action  be  diaroissed  with  costs, 
and  the  judgment  of  the  Superior  Court  allowed 
the  plaintiff  one  month  in  which  to  give  security, 
and  the  iiidgment  was  confirmed  in  review,  and 
the  plaintiff^  appealed— B«W,  that  the  Court  of 
Appeal  had  power  tore-form  such  judgment  and 


submit  the  decisory  oaih  lo  one  of  the  parties 
in  a  cause  as  a  court  of  original  jurisdiction. 
Ferner  &  Dillon,  \2  L,  C.  J.  202,  Q-B.  186R. 

211.  Tiie  Court  of  Queen's  Bench  aitlinp  in 
appeal  cannot  grant  a  writ  of  error  in  a  crimmal 
crtse  without  the  fiat  of  the  Attorney- General, 
^ihnan  A  Regma.  13  L,  C.  J.  264,  Q.  B.  1869i 
1I14C.  C.  P. 

212.  Where  the  jury  had  found  for  the  plain 
tiffin  an  action  fordamageB,  and  the  defendant 
had  not  moved  for  a  new  trial— ffeici,  that  the 
court  could  not  take  into  consideration  the 
qneslion  whether  the  damages  awarded  were  ei- 
ceiisive  or  not.  Benning  v.  Grange,  14  L.  C-  J. 
2B4,  Q.  B,  1870 ;  426,  sec  11,  C,  C.  P. 

213.  The  court  of.  Queen's  Bench  in  appeal 
■will  adjudicate  on  a  reserved  case  ofmiademeati- 

•«r,    although  defendant   b«    absent    and  have 
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BoweU  k  The  Mayor  tt  al  of  Quebec,  14  L.  C. 
B.460,8.    G.  1864. 

225.  The  Superior  Court  has  juriadiction  over 
-an  arbitrator  appointed  bj  the  Government  of 
the  Dominion  of  Canada,  under  the  142  section 
of  the  British  North  America  Act>  while  acting 
as  such  within  the  Province  of  Quebec,  and  may 
inquire  whether  such  arbitrator  is  in  the  regular 
exercise  of  his  office.  The  Attorney  General  v. 
Grty,  15  L.  C.  J.  306,  S.C.  1871. 

2z6.  But  neither  the  Superior  Court  nor  any 
jud^  thereof  can  remove  commissioners  appoint- 
ed m  expropriation  under  27  &  28  Vic.  cap.  10, 
and  appoint  others  in  their  stead,  on  the  ground 
that  they  are  pursuing  a  vicious  and  illegal 
mode  of  expropriation.  Broum  et  al  k  The 
Mcsyor  tt  al  of  Montreal,  18  L.C.J.  146,  Q.B. 
1873. 

227.  Where  a  capias  had  Wen  issued  based  on 
a  claim  of  $72.65 — Held,  that  the  Superior 
Court  had  jurisdiction  to  condemn  the  defendant 
to  pay  the  amount,  although  the  capias  had 
been  quashed.  Privoat  et  al.  v.  Ritchot,  18 
L.  C.  J.  72,  8.  C.  1874 ;  808  &1053  C.  C  P. 

228.  The  Superior  Court  has  no  jurisdiction 
in  an  action  for  $68,  issued  with  a  writ  of  capias, 
wben  the  capias  has  not  been  executed.  Tessier 
k  Legault,  5  R.  L.  472,  S.  C.  1874. 

229.  The  Superior  Court  has  no  authority  to 
issue  a  mandamus  to  compel  the  License  Com- 
missioners to  grant  a  license.  Privett  v.  Sexton 
et  al,  18  L.  C.  J.  192,  S.  C.  1874 ;  Q.  37  Vic. 
cap.  3. 

230.  Held,  on  an  exception  diclinatoire,  that 
the  Superior  Court  has  no  jurisdiction  to  hear 
saita  for  the  recovery  of  sshool  taxex.  The 
School  Oommissionere  of  Hochelaga  v.  Hogan 
et  al,  20  L.  G.  J.  298,  S.  C.  1876  i  28  k  1053,  sec. 

2,     \Jm    C/.     X. 

231.  Superior  Court  in  Heoiew. — The  Superior 
Court  has  no  jurisdiction  in  revision  of  a  judg- 
ment which  is  not  appealable.  Taylor  v.  Mut- 
ien,  11  L.  C.  J.  48,  k  17  L.  C  R.  397.  S.  C.  R. 
1866 ;  494  C.  C.  P.  k  Q.  36  Vic.  cap.  12. 

232.  The  Court  of  Review  cannot  afibrd  relief 
against  a  condemnation  to  costs  in  the  court 
below.  McDonald  et  al.  v.  Molleur,  13  L.  C.  J. 
189,S.  C.  R.  1868;  494  C.  C.  P. 

233.  An  inscription  for  review  in  an  action 
under  the  Lessor  and  Lessee  Act,  in  which  the 
amount  of  rent  or  annual  value  does  not  show 
4iny  jurisdiction,  will  on  motion  of  the  respon- 
deiii  be  discharged.  Robinson  tt  al.  v.  Watson 
esqual,  12  L.  C.  J.  215,  S.  C.R.  186». 

^34.  The  Court  of  Review  has  no  jurisdiction 
in  revision  of  an  interlocutory  judgment  which 
is  not  appealable.  Beaudry  v.  Workman,  12 
L.  C.  J.  219,  S.  C.  R.  1868 ;  Q.  34  Vic.  cap.  4. 

235.  The  Court  of  Review  has  no  jurisaiction 
to  revise  the  taxation  of  a  bill  of  costs  in  revision. 
BelleisU  v.  Lyman  et  al,  14  L.  C.  J-  137,  S.  C.  R. 
1870  ;  494  C.  C.  P. 

236.  The  Court  of  Review  has  no  juripdiction 
to  hear  an  appeal  from  an  order  of  a  judge  in 
chambers,,  empowering  a  married  woman  to  bor- 
row a  sum  of  money  on  the  security  of  her  real 
estate,  without  the  consen  t  of  her  h  usband.    Du- 

faux  exp,  k  Robillard,  20  L.  C.  J.  305,  S.C.R. 
1876. 

237.  Vice  Admiralty  Courl—ln  a  suit  before 
ibe  jodgfi  of  the  Court  of  Vice- Admiralty  for  the 
iises  of  a  registrar,  the  court  disclaimed  all  juris- 1 


diction  in  the  matter.    Drolet  in  re,  2  S.  V.  A. 
C.  1,V.A.  C.  1859. 

238.  In  a  suit  for  the  salvage  of  a  ship  strand- 
ed on  a  sand  bank  in  the  River  St.  Lawrence, 
the  locus  in  quo  infra  corpus  comitatis  — Held^ 
that  the  case  was  not  one  of  admiralty  iurisdic- 
tion,  and  a  prohibition  would  be  granted  to  stay 
further  proceedings  therein.  Hamilton  v.  Fro- 
ser,  S.  R.  21,  K.  B.  1811 ;  &  Ritchie  k  Orkney 
et  ux.,  S.  R.  613,  V.  A.  C.  1835. 

239.  The  Court  of  Vice- Admiralty  exercises 
jurisdiction  in  cases  of  vessels  injured  by  colli- 
sion in  the  River  St.  Lawrence,  near  Quebec. 
The  Camillus  in  re,  S.  R.  158,  V.  A.  C.    1823. 

240.  Underthe  words  "  court  of  sessions  hav- 
'*  ing  jurisdiction  in  a  port  or  place  at  which  a 
'^  ship  shall  arrive,''  contained  in  the  57th  Geo. 
III.,  cap.  10,  the  Court  of  Vice- Admiralty  has 
no  jurisdiction  in  proceedings  on  penalties  and 
forfeitures  under  tnat  Act.  Wilson  v.  Norris, 
S.  C.  163,  V.  A.  C.  1823.      , 

241.  The  court  of  Vice- Admiralty  has  no  ju- 
risdiction in  cases  of  pilotage  where  there  has 
been  a  previous  judgment  of  the  Trinity  House 
on  the  same  cause  of  demand.  Lefebvre  in  re, 
1  8.  V.  A.  C.  59,  V.  A.  C  1866. 

242.  The  jurisdiction  of  the  Vice-Admiralty 
Court  is  not  ousted  in  relation  to  claims  of 
pilotage  by  the  provincial  statute  45  Geo.  III. 
cap.  12,  sec.  12.  The  Adventurer  in  re,  1  S.  V. 
A.  C.  101,  V.  A,  C.  1836. 

243.  In  cases  of  wrecks  in  the  river  St 
Lawrence  the  Vice-Ad  mi  rally  Cour^  has  juris- 
diction concerning  salvage.  The  Royal  William 
inre,  1  S.  V.  A.  C.  187,  V.  A.  C.  1873. 

244.  The  Admiralty  jurisdiction  as  to  torts 
depends  upon  locality,  and  is  limited  to  torts 
committed  on  the  high  seas,  and  torts  com- 
mitted within  the  harbor  of  Quebec  are  not 
within  the  jurisdiction  of  the  Admiralty  Court. 
The  Friends  in  re,  1  S.  V.  A.  C  113  &  118,  V. 
A.  C.  1837. 

245.  The  Court  of  Vice- Admiralty  has  no 
jurisdiction  in  a  claim  to  property  in  an  anchor 
found  in  the  river  St.  Lawerence,  in  the  district 
of  Quebec.  The  Romulus  in  re,  1  S.  V.  A.  0. 
208,  V.  A.  C.  1838. 

246.  But,  an  action  for  collision  between  a 
steamboat  and  a  bateau,  both  exclusively  em- 
ployed in  the  Harbor  of  Quebec,  is  not  cogni- 
sable by  that  court  The  Lady  Aylmer  in  re, 
IS.  V.  A.  C.  213,  V.  A.  C.  1838, 

247.  Although  justices  of  the  peace,  exercis- 
ing summary  jurisdiction,  are  the  sole  judges  of 
the  weight  of  evidence  given  before  them,  and 
no  other  of  the  Queen's  Courts  will  exan.ine 
whether  they  have  formed  the  right  conclusion 
from  it  or  not,  yet  other  courts  may  and  ought 
to  examine  whether  the  premises  stated  by  the 
justices  are  such  as  will  warrant  a  conclusion 
in  point  of  law.  The  Scotia  in  re,  I  S.  V.  A.  C, 
160,  V.  A.  C.  1837. 

248.  In  an  action  for  supplies  for  a  vessel — 
Heldf  that  the  Court  of  Vice- Admiralty  has  no 
jurisdiction.  The  Mary  Jane  in  re,  3  Rev.  de 
Leg.  436.  V.  A.  C.  1848. 

249.  The  Court  of  Vice-Admiralty  has  no 
jurisdiction  in  an  action  by  a  pilot  for  the  re- 
moving of  a  vessel  from  one  place  in  the  Harbor 
of  Quebec  to  another.  Mercier  v.  The  Colina  k 
Pym,  7  L.  C.  R.  427,  V.  A.  C.  1857. 

250.  A  seaman  shipped  for  a  voyage  fh>m 
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VIS  genaine,  bat  afterwards  proved  to  be  a 
ktwn.  The  defendant  pleaded  that  the  plaintiff 
hu  allowed  foarteen  days  to  elapse  before  noti- 
^iag  him,  the  defendant,  of  the  fact  that  the 
Dote  wta  a  forgery,  and  was  thereby  guilty  of 
iN?giect,  and  ooalcf  not  recover.  The  case  went 
before  a  special  jary  who,  in  answer  to  the 
qoestioo  as  to  the  alleged  neglect,  replied  that, 
"ilie  phuotiff  was  guilty  of  neglect,  but  not 
"totheiDJarr  of  the  defendant.'^  On  motion 
bj  the  defeDOaot  to  have  these  words  struck  out 
surplusage— i?«M,  that  the  iury  had  a  right 
to  iQ^wer  in  that  manner,  and  the  motion  was 
<iBiniaeed.  Dans  v.  Fiits,  15  L.  C.  R.  413, 
S.  C.  1865. 

2^.  Id  an  action  on  a  fire  insurance  polioy, 
the  jarr,  in  response  to  the  question  w nether 
pltintitf,  within  the  delay  required  by  the  policy, 
gftve  notice  to  defendant  and  delivered  an  ac- 
count and  afforded  all  information,  etc.,  replied  : 
*'  We  coDsider  the  claim  made,  but  not  in  due 
"form"— fTeW,  reversing  the  judgment  of  the 
court  below  (3  C.  L.  J.  128),  that  the  words 
"  hut  not  io  due  form  "  were  surplusage,  and 
<'M  not  affect  the  DlaintifTs  right  to  judgment. 
^Mm  V.  The  Queen  Insurance  Company, 
n  L  C.  J.  14,  Q,  B- 1868 ;  2478  C.  C. 

267.  Costs  of  Trial  by,  when  Verdict  is  set 
Asid^.—On  a  contestation  concerning  the  costs 
«fa  jury  trial,  where  the  verdict  of  the  lury  was 
«( uideand  a  new  trial  granted  in  appeal,though 
rffowd  in  the  court  heiow—Heldj  Uiat  the  party 
•bo  succeeded  in  the  first  place,  and  in  whose 
la^or  the  verdict  of  the  jury  was  rendered,  was 
^ou  according  to  the  practise  of  the  courts,  liable 
W  the  costs  of  the  trial.  Beaudry  v.  Papin  & 
Vn,3L.C.  J.  46,  S.  C.1857. 

268.  Deposit  for. — Where  the  defendant  had 
»»Je  option  of  trial  by  jury,  and  the  plaintiff 
oide  motion  to  have  the  option  rejected,  on  the 
tround  that  the  defendant  had  not  made  the 
»po«it  required  by  \9kW—Held,  that  the  deposit 
let^i  only  be  made  at  the  same  time  with  a 
nutioo  for  a  venire  facias,  and  that  this 
DUiun  can  only  be  made  after  definition  of  the 
^'ti  to  be  submitted  to  the  jury.  Olass  & 
>'««*  et  o/.,  16  L.  C.  R.,  S.  C.  1866 ;  348  et  seq. 

-t>y.  Exemptions  from  Service  on. — ^Members 
f  the  Board  of  Trade  of  Mont  real  are  not  exempt 
"•'TT  log  as  jurors  in  civil  or  criminal  cases. 
f-itth^icson  V.  The  Royal  Insurance  Company 

/'•^Winy,  13  L.    C.  J.  229,  S.   C.   1869;  360 

•;  p.  i  Q.  32  Vic.  cap.  22. 
*'''  Motin  For. — Motion  for  a   special  Jury, 
A«ie  after  the  delays  prescribed  by  the  Rules 

Praoti.ae,  will  be  rejected.  Wilson  v.  The 
'  tf^.  Fire  Insurartce  Company,  12  L.  C.  R.  96, 

<;  1861 ;  350  C.  C.  P. 

•H  A  motion  for  jury  trial  cannot  be  granted 
tii  after  the  issues  are  perfected.    Harte  et  al. 

The  Northern  Insurance  Company,  18  L.G.J. 
:',S.C.i873;  350C.  C.  p. 
-72.  OpHonfor  Trial  by. — ^In  an  action  for 
rUl  blander  the  defendant  declared  hie  option 
'  trial  by  jury  in  an  exception,  which  was  dis- 
ced un  demurrer^  but  made  no  option  by  his 
:oQd  hlea.  He  afterwards  moved  to  renew  his 
tioo  for  trial  by  jury.  From  the  judgment 
idered  on  that  motion,  which  was  that  the 
^dant  siionld  take  nothing,  an  appeal  was 
^t  and  hMt  OD  0uoh  appeal,  that  the 


option  by  the  exception  still  subsisted  unim- 
paired, and  entitled  tne  defendant  to  a  trial  by 
jury,  and  that  the  motion  made  was,  in  effect,  a 
motion  for  acte,  which  could  not  injuriously  affect 
the  plaintiff,  and  should  have  been  granted. 
WhyU  V.  Nye^  9  L.  C.  R.  228,  Q.  B.  1859. 

273.  A  motion  made  on  the  first  day  of  term 
for  acte  of  the  declaration  which  plaintiff  made 
of  his  option  for  trial  by  jury,  more  than  four 
days  after  issue  joined,  will  lie  rejected  as  com- 
ing too  late  unaer  the  64th  Rule  of  Practice, 
although  notice  of  motion  was  given  on  the  day 
after  issue  joined.  Lovell  v.  Vamphell  et  al.,  6 
L.  C.  J.  115,  k  12  L.  C.  R.  97,  S.  C.  1861;  360 
C  C.  P. 

274.  The  option  of  trial  by  jury  in  civil  cases 
made  in  the  plaintiff^s  answer,  can  only  avail 
him  as  a  notice  to  the  opposite  party,  and  must 
be  followed  by  a  special  application  to  the  court 
within  four  days  after  issue  joined,  o'*  not  later 
than  the  first  day  of  next  term.  Matthews  v. 
The  Northern  Insurance  Company,  14  L.  C.  J. 
138,  S.C.I  870;  350  C.  C.  P. 

275.  The  service  within  four  da^s  after  issue 
joined  on  amended  pleadin£[S  of  a  notice  of 
motion  prayinjg  acte  of  the  option  of  the  maker 
to  have  a  trial  by  jury,  and  the  niaking  of 
such  motion  subsequently,  are  a  sufficient  com- 
pliance with  art  350  of  the  Code  of  Procedure. 
Brown  k  The  Imperial  Fire  Insurance  Com- 
pany,  20  L.  C.  J.  179,  Q.  B.  1876. 

276.  Payment  of. — Where  a  person  was  sum- 
moned to  serve  on  a  jurv,  and  was  discharged 
without  having  servea  on  such  jury — Hdd, 
that  he  was  not  entitled  to  remuneration  there- 
for. Sylvester  v.  Manseau,  2  R.  L.  93,  C.  C. 
1870. 

277.  Questions  Submitted  io. — ^In  an  insurance 
case  an  appeal  was  had  from  the  questions 
articulated  to  be  submitted  to  the  jury,  on  the 
^und  that  they  did  not  cover  the  pleadings — 
Heldj  that  they  did.  Montreal  Assurance  Com- 
pany &  Aiken,  7  L.  C.  R.  88,  Q.  B.  1857. 

278.  In  an  action  for  damages  for  false  im- 
prisonment where  the  defendant  pleaded  want 
of  a  month's  notice  in  writing  of  the  action  and 
demanded  trial  by  jury — Held,  that  the  point 
involved  was  a  matter  for  the  jury  and  not  for 
the  court  McNamee  v.  Himes,  3  L.  C.  J.  109, 
S.  C.  1859;  22C.C.  P.    * 

279.  In  an  action  on  a  promissory  note 
against  the  endorser,  the  question  whether  the 
endorsement  was  an  endorsement /»ar  aval  or 
not  was  held  to  be  a  question  for  the  jury  to 
decide.  MerHt  v.  Lynch,  3  L.  C.  J.  276  k  9 
L.  C.R.  353,  S.C.  1869. 

280.  In  an  action  on  a  policy  of  insurance  be- 
fore a  jury — Held,  that  wnere  a  special  case  was 
put  to  a  jury  on  written  questions,  a  general  (ques- 
tion such  as  "  do  you  and  for  the  plaintiff  or 
defendant"  was  improperly  put  Grant k  The 
jEtna  Insurance  Company,  5  L.  C.  J.  285,  Q.  B. 
1861. 

281.  Right  to. --In  an  action  by  a  blacksmith 
against  the  defendants,  merchants,  for  the  non- 
delivery of  a  quantity  of  coal  purchased  from 
them  by  the  plaintifl^  the  plaintiff  declared  his 
option  for  trial  by  jury  under  25  Geo.  III.  cap.  2 
—^eid,  that  a  jury  might  be  had.  Hunt  v. 
Bruce,  P.  R.  3,  Q.  B.  1810  ;  348  C.  C  P. 

282.  In  action  for  trespass  for  entering  the 
plaintiff's  house,  and  seizing  and  carrying  away 
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ptfticBwho  are  not  traders— ^eM,  competent 

for  uj  of  the  parties  to  have  and  obtain  trial 

b; jujj,  aod  that,  in  such  case,  the  court  before 

vhom  sQch  case  is  to  be  tried  may,  although 

the  defendants  hare  severed  in  their  defence, 

order  that  all  the  issues  raised  be  submitted  to 

one  aod  the  same  jury.    JSvanturel  k  Wiihaly 

15  L.  C.  J.  126,  Q.  B.  1864. 

M,  Ao  action  for  dama^  for  illegal  and  ma- 

licioQS  attachment  and  injury  to  ciidit,  name, 

etc,  is  triable  by  jury.  Falion  v  Siecenson  tt  al., 

J3  L  C.  J.  112,  S.  C.  1869 ;  348  C.  C.  P. 

^.  Action  for  damages  was  brought  for  the 
drowoing  of  a  pair  of  hor8eSy.alleged  to  have  been 
ctD«ed  bj  the  neglect  of  the  defendant,  a  captain 
ofa  merchant  ship,  who  had  hired  them  from 
tLe  plaintiff,  a  carter,  for  the  purpose  of  unload- 
i&g  his  vessel — Heldt  that  the  action  was  not 
»(uceptible  of  trial  by  jury.  Toland  v  Spencer ^ 
15  L  C.  J.  220,  S.  C.  1871 ;  348  C.  C  P 

310.  Striking  qf. — Where  the  prothonotary 
lk>d  prepared  a  list  of  jurors,  in  obedience  to  an 
(^er  or  the  court,  and  the  order  was  afterwards 
Mifiideon  account  of  irregularities,  and  the  list 
vtf  (ued  in  another  case — Held,  in  Review,  that 
die  jurj,  on  a  subsequent  order  in  the  first  case, 
had  a  right  to  be  taken  from  the  same  livt. 
nmipttal  V.  Duval,  3  R.  L.  29,  S.  C,  R.  1871  j 
'^1 C.  C.  P. 

311.  Trial  hy. — Where  the  trial  of  an  action 
byjor^was  had  before  issue  was  joined,  the 
feidict  was  set  aside  on  a  writ  of  error.  Wur- 
v/e  T.  ArcandyZ  Rev.  de  L6g.  242,  Q.  B.  1848. 

312.  Verdicts  of. — On  a  motion  for  judgment 
0  the  verdict  of  a  jury  in  a  civil  action — Htld^ 
hat  the  verdict  bieing  in  terms  which  were 
in)higuou8,  the  court  would  interpret  it  in  such 
'  "*&/  aft  to  give  it  effect,  and  would  for  that 
'^^n^  Wk  to  the  evidence  and  ascertain  the 
rterpretation  which  one  of  the  parties  had 
•veo  to  the  expressions  which  were  the  cause 
''  ibe  apparent  ambiguity.  La  Banque  de 
>9(btc  v.  Mazham,  11  L.  C.  R.  97,  8.  C.  1860. 

313.  The  verdict  of  a  jury  in  an  action  of 
amages  when  contrary  to  law  and  evidence, 
>i)  w  set  aside  and  a  new  trial  granted.  S&n^cal 

The  Richelieu  Company,  15  L.  C.  J.  1,  Q.  R. 

•  J :  m  C.  C.  P. 

n.  Ty  Crihixal  Cases. 

'*U.  De  mediataice  linguoe. — An  alien  in- 
^^\  for  a  telooy  has  a  right  to  a  jury  de 
"Uaiatfe      linffuce-*     Regina    v.   Miller,     8 

C.  J.  2eO,  Q.  B.  1855,  &  Regina  w.  Vonhof, 

L.C.  J.292,  Q.  B.  1866. 
>U5.  And  where  one  half  of  the  jury  were 
oro  as  skilled  in  the  French  language,  and  it 
^  afterwards  discovered  after  verdict  that 
^  ijf  such  half  was  not  so  skilled  in  the 
rnch  language — Held,  that  the  trial  and 
niict  were  null  and  must  be  set  aside.  Regina 
f^imaiOard,  18  L.  C.  J.  149,  Q.  B.  1873. 
(!6.  Aod  in  another  case  where  a  jury  was 
''te«i,  one  half  speaking  the  language  of  the 
f:,ce — Held,  that  six  jurors  speaking  that 
juage  may  first  be  put  into  the  box  before 


V*y  the  Criminal  Procedure  Aetof  1869  it  ii  provided 
juries  de  mediaiatm  lingum  shall  not  hereafter  be 
«^«d.    C.  3S  A  33  Yic.  cap.  29.  see.  SS.—Eo. 


calling  any  jurors  for  the  other  side.*    Regina 
V.  DougaU.  18  L.  C.  J.  85,  Q.  B.  1874. 

317.  Right  ©/•  CAoZ/en^re.— The  right  of  the 
crown  to  order  jurors  to  stand  aside  exists  in. 
misdemeanors  as  well  as  in  felon  ies.f  lb. 

318.  Aod  notwithstanding  all  the  jurors 
speakins  the  language  of  the  defence  have  been  . 
called,  tne  Crown  is  still  at  liberty  to  challenge 
by  stand  aside,  and  is  not  bound  to  show  cause 
until  all  the  panel  is  exhausted,  lb.,  &  18  L. 
0.  J.  242. 

319.  May  Recoil  Witnesses. — A  jury  may,  in 
a  criminal  case,  recall  any  of  the  witnesses 
whose  evidence  they  have  not  wholly  under- 
stood. Regina  v.  LanOre,  8  L.  C.  J.  281,  Q.  B. 
1867. 

320  Statements  made  by, — A  statement 
made  by  a  jury  just  previous  to  the  rendenng^ 
of  the  verdict,  to  the  effect  that  a  newspaper 
had  been  handed  to  them,  cannot  be  recorded 
on  the  register  of  the  court,  Regina  v.  Notman, 
4  0.  L.  J.41,  Q.  B.  1868. 

III.  Of  Coroners. 

321.  The  verdict  of  a  coroner's  jury  is  equiva- 
lent to  an  indictment,  and  the  omission  of  the 
words  **  feloniously  "  and  *'  slay  "  in  a  finding ot* 
manslaughter  is  fatal.  Brydges  exp.,  18  L.  C.  J. 
141,  Q.  B.  1874. 

322.  Where  ^a  mnd  jury  has  found  <'no 
biir*  the  Crown  has  the  right  to  have  the 
prisoner  tried  on  the  finding  of  the  coroner** 
jury.  Regina  v.  Tremblay,  II 
B.  1873. 


8  L.  C.  J.  168,  Q- 


JURYMEN. 

I.  Action  Against,  for  Slander,  see  LIBELu 
AND  SLANDER. 


JUS  IN  BE^See  LEASE, 
Emphyteutic. 


JUSTICES  OP  THE  PEACE. 

I.  Appeal  from  Judgments  of,  323. 

II.  Convictions  by,  324-327. 

III.  Jurisdiction  of,  see  JURISDICTION- 

IV.  Liability  of,  328,  329. 

V.  Powers  of,  330-336. 

VI.  Trial  by,  337. 


*  Whenever  a  periion  soeased  of  treMon  or  felony  elects- 
to  be  tried  by  jury  compoeedone  half  of  peraoni  skilled 
in  the  language  of  the  defence,  the  number  of  per* 
emptory  challengee  to  which  he  is  entitled  shall  be 
diVided^  so  that  he  shall  only  have  the  right  to  challence 
one  half  of  such  number  fk>om  among  the  English-epeaa- 
Ing  jurors  and  half  from  among  the  French-speaking 
jurors.    C.  32  &  33  Vic.  cap.  29,  sec.  4,  ss.  2. 

t  In  all  criminal  trials,  whether  for  Ireewm, /e2ony  or 
inUdemeanor  four  Jurors  may  be  peremptorily  challenged 
on  ^e  part  of  the  Grown,  but  this  shall  not  be  constraed 
to  affect  the  rlsht  of  the  Crown  to  cause  any  Juror  to 
stand  aside  unUl  the  panel  has  been  gone  throush,  or  to 
challenge  any  number  of  Jurors  for  cause.  C  32  &  33  Yic. 


cap.  29,  sec.  38.  But  the  right  of  the  Crown  to  cause  any 
Juror  to  stand  aside  until  the  panel  has  been  gon« 
through  shall  not  be  exercised  on  the  trial  of  any  indict- 


ment or  information  by  a  private  prosecutor  for  the  pub- 
lication of  a  defamatory  libel.  C.  37  Vie.  cap.  38,  tec*  11. 
— Sd. 
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I.  Appeal  from  JuDOicsifTa  of. 

323.  Since  the  coming  into  force  of  the  Code 
«of  Procedure  there  is  no  right  of  appeal  from 
decision  of  justices  of  the  peace  under  the  Agri- 
cultural Act  Duffd  V.  Bochoni  2  R.  L.  672,  C.  G. 

1870. 

IL  CoyricTioHs  by. 

324.  Where  one  justice  of  the  peace  is  sitting 

40  the  place  of  another  who  it  aosenti  the  con- 

Tiction  must  state  that  he  is  so  sitting  wifh  the 

^consent  of  the  other.  Dtibord  v.  Botvm,  14  L. 

<J.  J.  203,  S.  C.  1866 ;  Q.  L.  A.  sec.  163. 

326.    And  where  an  appeal  was  had  from  a 
conviction  of  a  justice  of  the  peace  under  the 
Municipal  Road  Aci-^Hdd,  that  such  convic- 
tion must  show  the  jurisdiction  of  the  justice, 
whether  the  road  in  question  was  a  front  road 
or  a  hy  road,  and  whether  there  was  or  was  not 
4k  proc^verbal.    Matte  &  Browtij  11  L.  G.  R. 
443,  G.  G.  1861. 

326.  No  appeal  lies  to  the  Queen's  Bench  on 
^  conviction  d^  two  justices  of  the  peace  under 
4he  Quebec  License  Act.    Pope  &  OriMih,  16 
L.  C.  J.  169,  Q.  B.  1872}  Q.  L.  A.  sec.  195. 

327.  And  a  conviction  by  three  justices  of  the 
jpeace  under  the  Quebec  License  Act,  which 
•constitutes  a  tribunal  of  two  only,  is  illegal. 
J'age  k  QHMth,  18  L.  C.  J.  119,  8.  G.  1873;  Q. 
Ma.  A.  sec.  163,  ss.  2. 

IV.  Liability  of. 

328.  Where  a  person  was  charged  with  perju- 
Ty  on  three  depositions  prepared  by  counsel,  and 
submitted  to  two  justices  of  the  peace  before 
4krTest,  and  after  arrest  no  witness  was  examined 
nor  confession  made,  but  the  prisoner  was  com- 
tnitted  for  trial,  and  afterwards  liberated  on 
habeas  corpus  on  default  of  prosecution — Hddf 
on  action'broughtfor  false  imprisonment,  that  as 
the  imprisonment  was  not  based  on  written 
information  before  the  magistrates,  and  was, 
therefore,  null,  the  magistrates  were  responsible. 
JLacombe  &  St  Marie  et  al.  3  R.  L.  449,  &  15 
L.  G.  J.  276,  S.  G.  R.  1871 ;  G.  S.  G.  cap.  102, 
«ecs.  8  &  9,  &  cap.  103,  sec.  24,  &  G.  S.  L.  G, 
<aD.  101. 

o29.  The  defendant,  a  justice  of  the  peace, 
was  condemned  in  damages  for  issuing  a  war- 
rant for  the  arrest  of  the  plaintiff,  on  a  charge  of 
obtaining  goods  under  false  pretences.  When  the 
charge  was  examined  it  dia  not  amount  to  ob- 
taining goods  by  false  pretences,  but  rather  to 


extorting  money  under  authority  of  proceeding 
at  law,  and  the  plaintiff,  therefore,  gqt  free,  but 
no  malice  was  found  against  tiae  defendant, 
and  the  judgment  was  consequently  reversed. 
Cartier  v.  Surland,  2  R.  L.  476,  8.  C.  R. 
1872. 

V.  POWEBS  OF. 

330.  A  jiistice  of  the  peace  has  no  power  to 
issue  a  wnt  of  attachment  after  judnnent.  TKe 
Carporaiian  of  the  Parish  of  St  PMHp  eacp.,  6 
L.  C.R.484,  8.  G.  1856. 

331.  Where  two  justices  of  the  peace  have 
heard  a  case  they  must  concur  in  tbejudgment.* 
St  Gemmes  v.  Cherritr,  9  L.  G.  J.  22,  S.  C.  1864. 

332.  But  in  a  case  heard  before  three  justices 
of  the  peace,  judgment  may  be  rendered  by  two. 
Lumley  exp.  &  Cotie,  9  L.  G.  J.  169,  S.  G.  1865. 

333.  Justices  of  the  peace  who  have  heard  a 
complaint  and  signed  the  writ  are  the  only  ones 
who  can  sit  in  a  case  and  render  final  judgment, 
except  where  one  is  necessarily  absent,  when, 
with  the  consent  of  the  other,  another  may 
take  his  place.  Dubord  &  Boivin,  14  L.  G.  J. 
203,8.  G.  1866. 

334.  But,  in  such  case,  the  conviction  must 
state  that  the  third  judge  is  siuing  in  the  ab- 
sence of  one  of  the  nrst  two,  and  with  the  con- 
sent of  the  other  .f    lb. 

336.  As  a  general  rule  justices  of  the  peace 
should  decide  exceptions  which  attack  their  ju- 
risdiction, or  which  claim  exemption  from  some 
other  cause,  in  order  to  allow  the  Superior  Gouit 
to  judge  of  the  sufficiency  of  such  exception.  lb. 

336.  An  attachment  liefore  judgment  issued 
by  a  justice  of  the  peace  and  all  the  procedure 
thereon    is  absolutely  null.    Dvancni    v.  La- 
forge,  I  Q.  L.  R.  169,  8.  G.  1874;  1191  C.  C.  P. 

VI.  Trial  by. 

337.  Ab  information  to  be  tried  bv  two  justices 
of  the  peace  iseood  if  only  signed  by  one.  Pal- 
conimdge  v.  lourangeau,  2  Rev.  de  L6g.  188, 
K.B.1847. 


*  Everv  justice  of  the  peace  appointed  under  this  act 
■hall  be  invested  with  all  the  nghU  and  powers  of  twc 
justices  of  the  peace,  and  shall  be  subject  to  the  lawj 
respecting  the  duties  of  justices  of  the  peace,  so  far  ae 
they  are  applicable  to  him.    Q.  3S  Vic.  cap.  12,  sec.  S. 

t  If  any  such  prosecution  is  broaght  before  any  two  or 
more  justices  of  the  peace  the  summons  may  be  si^ed 
by  one  of  them,  but  no  other  justice  shall  take  part 
therein  unless  by  reason  of  their  abeence  or  the  abeence 
of  one  of  tbem,  nor  yet  In  the  latter  case  unless  with  tb« 
assent  of  the  other  of  them.  Q.  34  Vic  cap.  2,  see.  155, 
&  Q.  87  Vie.  cap.  3,  sec.  i4. 
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I.  Aooouirrs  Between,  1. 

n.  A  Presumption  of  Fraud,  2,  3. 

ni.  Effect  of,  nr  Relation  to  Wills,  4, 6. 

I.  Accounts  Between. 

1.  The  claim  of  a  physician  for  professional 
jennocs  during  the  last  illness  is  not  reducible 
by  reason  of  a  relationship  which  existed  between 
Him  and  the  deceased.    Beaudry  v.  Denardiru 

Q  n  ^  ,^S?^?*"*  *  Thomas,  16  L.  C.  J.  267, 
S.  C.B.  1871;  2003  C.C. 

n.  A  Presumption  of  Fraud. 

2.  A  sale  of  moTeables  between  relatires, 
which  18  not  followed  by  delivery  or  removal, 
will  be  presumed  to  be  fraudulent  with  respect 
to  third  parties  who  are  creditors  of  the  vendor, 

f^  7^1]^  5?*  *«*^«-    ^«»»»  *  Shaw  &  Shaw, 
2  R.  L.  623, 8.  C.  R.  1870. 

3.  Where  an  insolvent  gives  to  his  relation 
A  hypothec  upon  his  property,  the  flwt  of  the 


relationship  will  give  rise  to  a  presumption  of 
Araud,  Whitney  v.  Shaw,  3  R.  L.  439,  Q.  B. 
1871. 

in.  Effect  of,  in  Relation  to  Wills. 

4.  Before  the  Code  the  fact  that  a  witness  to  a 
will  in  English  form  was  a  cousin-german  of 
the  testator,  and  of  the  universal  legatee,  was  not 
a  cause  of  nullity  in  the  will.  VaillakcouTt  v. 
Lavurre,  5  R.  L.  262,  S.  G.  1873 ;  845  C.  C. 

o.  And  with  regard  to  notarial  wills,  the  fact 
that  the  universu  legatee  is  cousin-german  to 
the  notary  does  not  afieot  the  validity  of  the 
will.    lb. 


KNOWLEDGE. 

I.  Of  Insolvency,  see  INSOLVENCY. 

U.  Of  the  Law,  see  IGNORANCE  of  the 
Law. 

nL  Presumption  of,  see  LEASE  for  Im' 
MORAL  Purposes. 
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LADING. 
I.  Bills  op,  see  AFFREIGHTMENT. 


LAND. 


I.  Held  in  Free  and  Gomhov  Soooaob,  see 
FREE  AND  COMMON  SOCCAGE. 

II.  Lease  of,   see  LEASE,  LESSOR  AND 
JjESSEE. 

III.  MoBTGAGB  ON,  fee  HYPOTHEC. 

IV.  Priyileos  OH,  see  PRIVILEGE. 

V.  Resebyed   FOB    Induks,    see    INDIAN 
LANDS. 

VI.  Sale  of,  see  SALE,  VENDORS  AND 
PURCHASERS. 

VII.  Title  to,  see  TITLE. 

Vm.  Transfer  of,  see  TRANSFER. 
IX.  Wild  Lavds,  see  SQUATTERS. 


LANDLORD  AND  TENANT— &« 
LESSOB  AND  LESSEE. 


LAVAL  UNIVEESITT. 

I.  Status  of. 

1.  Laval  UDiversitj  is  a  public  school,  and  as 
such  entitlee  its  students  to  all  the  privileges  and 
immunities  granted  to  students  in  public  schools. 
Bowrdages  exp.,  11  L.  G.  R.  467,  8.  C.  1861. 


LAW. 


i.  lobobanob  of,  oaknot  be  pleaded  bt  a 
Woman,  2. 

II.  Intebkatiokal,  see  INTERNATIONAL 
LAW. 

II  [.  Which  Governs  Contraots,  3. 

IV.  Which  Qoyerns  Transfers  of  Immove- 
ables, see  TRANSFER  of  Propertt. 

i.  lonoranoe  of,  cannot  be  pleaded  by 
Woman. 

2.  A  woman  is  presumed  to  koow  the  law  as 
well  as  a  man.  BritneUe  et  vir,  &  Buckley,  3  R.  L. 
696,  8.  C.  R.  1872. 

m.  Which  Governs  Contracts. 

3.  The  law  of  a  country  in  which  a  contract 
is  maiie  governs  in  mercantile  cases.  Allen  it 
Secdfe  et  cU.,  2  Rev.  de  L6g.  77,  K.  B.  1816. 


LAW^S. 


I.  Abrogation  of,  4,  5. 

n.  Of  ENOLAiib'  IH  Civil  Matters,  6. 

I.  Abrogation  of. 

4.  A  law  may  be  abrogated  by  disuse  in 
Lo^er  Canada/'aad  ihe'provisions  oftheordin- 
artAe  of  1498  and  of  the  ordinance  De  Blois  of 
1615,  in  so  far  as  they  require  the  presence  of  a 
second  notary  to  the  execution  of  a  notarial  act. 


have  been  so  abrogated.    Desforges  ▼.  Dufamxy 
13  L.  C.  R.  179,  Q.  B.  1862. 

5.  But  held,  in  a  later  case  that  a  law  or 
ordinance  is  not  abrogated  by  inobservance  of 
its  provisions  for  any  length  of  time.  Lord  v«> 
Laurin  et  al,  16  L.  C.  R.462,  S.  C.  1865. 

II.  Of  England  in  Civil  Matters. 

6.  In  a  petitorj[  action  to  recover  possession 
of  a  property  originally  granted  by  letters  patent 
from  the  crown  to  the  person  from  whom  the 
plaintiff  claimed  as  auteur  of  the  transferee,  in 
which  various  questions  arose  as  to  the  laws 
which  eovern  the  sale  of  immoveable  property — 
Beld,  tnat  the  English  Civil  Laws  were  not  in- 
troduced into  Lower  Canada  by  the  proclama-> 
tion  of  1763,  or  the  Imperial  Act  of  1774,  and 
that  even  by  the  Imp.  Act  Geo.  IT.  cap*  69,  the 
English  laws  were  only  introduced  into  Lower 
Canada  in  respect  to  lands  held  in  firee  and 
common  soccage,  as  was  the  land  in  question. 
Steward  et  ux.  k  Bowman^  3  L.  C.  &.  369  A  ^ 
L.  C.  R.  311,  S.  C.  1861. 


LAW  8TUDBNTS. 
I.  Rights  OF. 

7.  Students  of  Laval  University  are  entitled 
to  all  the  privileges  and  immunities  granted  to- 
students  in  public  schools.  Bourdages  exp-,  11 
L.  C.  R.  467,  S.  C.  1861. 

8.  Where  a  law  student,  under  a  writ  of 
mandamus,  proved  that  be  had  served  three 
years  in  a  lawyer's  office  in  Montreal,  under 
regular  articles  of  clerkship,  and.  afterwards 
served  one  year  in  Three  Rivers,  and  possessed 
besides  a  certificate  of  study  in  a  course  of  law 
in  the  College  of  St.  Marie,  and  that  the  com* 
mittee  had  refused  to  examine  him — Heid^  that 
a  writ  might  issue  to  compel  them  to  examine 
him  according  to  the  terms  of  his  petition,  but 
without  costs.  Beaudry  v.  Oenest  et  oi.,  I 
R.  L.  674,  S.  C.  1869. 


LAWYERS-&e  ADVOCATES, 
ATTORNEYS,  Etc, 


LEASE. 

I.  Action  by  Trlhsfrbbi,  9. 
n.  Action  to  Rescind,  10, 11. 
ni.  Between  Consorts,  12. 

IV.  By  Corporation,  13, 14. 

V.  Claim  of  Lessee  for  Ihprotbiibnts,  15. 
Yl.  Continuation  of,  see  RscoNnuoTiox  of. 
VII.  Empbyteutio. 

JBxpiration  of,  16. 

ExpropruUion  ^17, 18. 

Payment  of  Reniy  19. 

Besiliation  of,  20. 

Eights  of  Iassot,  21. 

Sale  of,  22-26. 

Sale  of  Property  sMeet  to,  26. 

What  is,  27-32. 
Vin.  For  Ijihoral  PuBPOSBa^  3S^35w 
IX.  From  the  Crown,  36. 
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X,  Notice  of  TiRifnrATiov,  37. 

XI.  Or  Chubch  Pkws,  38. 
XIL  Of  Mill,  39. 

XIII.  Of  Moteablss,  40-44. 

XIV.  Payment  of  Taxes  Under,  45. 

XV.  Rboonduotion  of,  46-48. 

XVI.  Bbsoission  of,  49-66. 

XVII.  Bights  of  Creditors  witb  Rsspbot 
TO,  67. 

XVin.  Riohts  of  Lesser  when  Property 
18  sold,  68. 

XIX.  Rights  of  Purchaser  to  Terminate, 
69. 

XX.  Scb-Lease,  60. 

XXI.  Termination  of,  61'-63. 
XXn.  Transfer  of^  64, 66. 

I.  Action  by  Transferee. 

9.  Action  was  broaght  by  the  transferee  of 
a  lease,  in  consequence  of  an  alleged  violation 
of  the  iea^e  by  the  lessee— J7e2d,  that  the  excep- 
tion of  guarantee  could  be  opposed  by  the  de- 
fendant, and,  as  the  transfer  was  stipulated  to  be 
without  any  guanmtee,  the  transferee  wa« 
bound  in  law  in  the  same  way  as  his  auteurs 
were  bound.  Owler  k  Moreaih  2  L.  C  L  J.  84, 
Q.  B.  1866. 

n.  Action  to  Bescind. 

10.  An  action  to  rescind  a  lease  may  be 
hrou^ht  under  the  Lessor  and  Lessee  Act,  though 
oot  joined  with  any  demand  for  damages  or 
arrears  for  rent,  and  the  jurisdiction  of  the  court 
will  be  determined  by  the  amount  of  the  annual 
rem,  Ouy  v.  OimdreauU,  14  L.  G.  R.  202, 
8.  C.  1864; 

II.  An  action  to  rescind  a  lease  cannot  be 
brooght  by  a  surety  of  a  tenant,  an  absentee,  on 
account  of  the  premises  beine  out  of  repair, 
either  in  his  own  name  or  the  name  of  the 
tenant.  O^Donohue  r.  M&rson.  1  L.  C.  L.  J.  92, 
S.  C.  1866. 

m.  Between  Consorts. 

12.  A  lease  from  husband  to  wife  made  in 
good  faith,  in  payment  of  1^  reprises  matritno- 
niaUs  due  to  the  wife  in  virtue  of  a  judgment 
o{  separation,  is  valid  and  legal.  Legault  et  vir.  A 
Bourque,  15  L.  C.  J.  72,  Q.  B.  1871. 

IV.  By  Corporation. 


13.  A  lease  of  a  market  stall  made  by  a  cor 
poration  to  one  of  the  city  councillors  of  the 
same  city  is  not  such  a  continuing  contract  as 
will  diw^ualify  the  councillor  when  re-elected 
ftpm  sitting  under  the  new  election,  nor  vacate 
his  seat  in  the  council.  Smith  k  MeSkanet 
15  L.  C.  J.  202, 8.  C.  1871. 

14.  And  such  a  lease  should  be  under  the 
seal  of  the  corporation.    lb. 

V.  Claim  of  Lessee  for  Improvements. 

15.  Petitory  action  was  brought  by  the  plain- 
tiff to  recover  possession  of  a  lot  of  land,  sold  to 
him  by  the  patentee  from  the  Crown  in  1836. 
The  defendant  held  possession  under  a  transfer 
of  a  lease  from  the  Crown  of  tweniy-one  years, 


which  lease  had  some  time  since  expired,  and 
claimed  ft>r  improvements  made  bv  him  and  by 
another  who  had  sold  to  him — Seld,  that  he 
had  a  right  to  recover  for  permanent  and 
durable  improvements  made  upon  the  land  to 
the  extent  of  the  increased  value  given  by  such 
improvements,  before  being  compelled  to  aban- 
don, and  that  the  value  of  such  improve* 
ments  should  be  established  by  an  expertise, 
Lawrence  k  Stewart,  6  L.  C  B.  294,  Q.  B.  1856 ; 
1640  k  2072  C  C. 

VI.  Emphyteutic. 

16.  Eviration  q/— Immoveable  property 
held  by  the  lessees,  after  the  expiration  of  an 
emphyteutic  lease,  may  legally  be  seized  as  be- 
longing to  the  lessor.  Huoi  v.  Danais,  8 
L.  C.  B  236,  Q.  B.  1837. 

17.  Expropriation  of, — In  the  distribution  of 
moneys  by  me  Grand  Trunk  Bail  way,  for  land 
expropriated  for  the  use  of  the  railway,  a  lessee 
by  emphyteutic  lease  was  collocated  for  a  por- 
tion of  the  money  remaining,  and  the  lessor  con- 
tested the  opposition,  claiming  that  the  les^iee 
was  only  entitled  to  interest  on  the  monev,  and 
that  the  capital  should  go  to  them — Hela,  that 
the  lessee  was  rightly  collocated,  and  that  he 
was  only  bound  to  eive security  for  the  payment 
of  the  rent  until  the  expiration  of  the  term  oi 
the  lease.  The  Grand  Trunk  RaUw<w  Con^ 
patw  k  Brodie,  6  L  C.  B.  64,  S.  C.  186^ 

18.  Where  a  part  of  an  immoveable,  mort- 
gaged for  a  constituted  rent,  was  sold  and 
expropriated  for  the  use  of  a  railway — ffpld, 
that  the  creditor  of  the  rent  was  entitled  to 
claim  a  proportion  of  the  capital  equivalent  to 
the  value  of  the  proportion  of  the  estate  alien- 
ated, but  not  the  whole  of  such  capital.  Seers 
et  aln  v.  La  Banque  du  Peuple  k  Donegani,  1 
L  C.  B.  126,  S.  C.  1860. 

19.  Paj^meni  of  RenL — ^Forfeiture  of  an  em- 
phyteutic lease  will  not  be  ordered  for  noR- 
payment  of  the  rent  if  it  be  proved  that,  before 
the  action  was  instituted,  the  rent  due  was 
tendered  and  refused.  Bums  v.  Richards^  2 
Bev.  de  L6^.  206,  K.  B.  1821 ;  679  C.  C 

20.  Resiltation  of. — Under  an  emphyteutic 
lease  the  non-payment  of  rent  for  three  years 
is  good  cause  of  resiliation.  Samson  v.  Wbolsey, 
2  &v.  de  L6g.  439,  K.  B.  1816  ;  674  C.  C. 

21.  Rights  of  Lessor. — Upon  the  proceedf;  of 
the  sale  of  an  emphyteutic  lease,  the  lessor 
cannot  claim  arrears  due  in  virtue  of  such  lease, 
in  preference  to  a  creditor  of  the  lessee  who  has 
duly  regii^tered  before  him,  T^tu  v.  Martin  k 
La  SoeUUde  Construction  de  QiUbec,  7  L.  C.  B. 
42,  8.  C.  1867. 

22.  ScUe  o/*.— Where  the  imexpired  term  of 
and  emphyteutic  lease  was  sold  bv  the  sheriff — 
Heldy  that  the  purchaser  was  obliged  to  pay 
the  rent  of  such  lease,  althou^^h  not  made  au 
express  condition  of  the  sale  in  the  advertise- 
ment, and  although  there  was  no  opposition  afin 
de  charge  for  the  preservation  of  such  renl^  and, 
consequently,  the  creditor  of  the  rent  could  not 
claim  any  indemnity  upon  the  price  of  sale,  on 
the  pretext  that  the  rent  and  other  rights  per- 
Uining  to  him  under  the  lease  were  lost  by 
reason  of  his  not  having  filed  an  opposition  afin 
de  charge.  MHhotetal.  v.  (TCallaqan  k  Lamp- 
Sony  2  L.  C.  B.  331,  8.  C.  1862 ;  671  C.  C 
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23.  But  ID  another  case  decided  the  same  day 
by  another  judge,  where  the  property  was  sold 
as  belonging  to  the  defendant,  and  the  proprietor 
and  lessor  Drought  opposition,  the  contrary  was 
held,  and  the  opposition  maintained  with  costs. 
Murphy  V.  (/Donovan  &  Lampsont  2  L.  G.  R. 
333,  S.  C.  1852. 

24.  Where  the  bailleur  of  an  emphyteutic  lease 
brought  action  against  the  adjndicataire  of  the 
property  which  had  been  sold  by  judicial  sale 
out  of  the  hands  of  the  lessee,  in  order  to  compel 
him  to  execute  a  new  lease,  and  to  pay  the  an- 
nual rent  to  which  the  property  was  subject 
under  the  original  lease,  and  suDJect  to  which 
the  defendant  nad  purchased,  the  lease  haying 
been  mentioned  in  the  advertisement  by  the 
Bheriff—Beld,  that  the  defendant  was  bound  to 
pay  the  rent  in  question,  without  the  lessor  being 
obfigBd  to  produce  an  opposition  afin  de  charge 
for  the  preservation  of  his  rights.  Blanchet  y. 
The  Seminary  of  Quebec,  15  L.  G.  R.  104,  8.  C. 
1863. 

25.  And  held,  also,  that  there  could  be  no  bail 
emphyUoiique  without  a  rent  or  canon  emphy- 
Uotique.    lb. 

26.  Sale  of  Property  Subject  to. — ^The  riehts 
of  a  lessor  of  immoveable  property,  who  has 
granted  an  emphyteutic  lease  of  the  property, 
may  be  seized  and  sold  by  the  creditors  of  the 
lessor,  but  m  such  case  the  lease  itself  is  not  af- 
fected thereby,  nor  the  rights  of  the  lessee,  the 
only  change  resulting  therefh>m  being  that  of 
the  creditors  of  the  lease.  PrecouTBt  &  Vidal,  1 
R.  L.  42,  S.  C.  1868  ;  569  &  571  G.  C. 

27.  What  is. — A  deed  by  which  the  defendant 
acquired  the  enjoyment  of  certain  real  property 
and  the  right  to  take  water  Arom  a  certain  river 
for  the  use  of  the  mill  threon,  for  a  term  of  nine 
years,  in  consideration  of  a  certain  quantity  of 
wheat  payable  yearly,  the  person  from  whom  he 
acquired  reserving  the  right  to  take  back  the 
whole  at  the  expiration  of  the  term,  on  paying 
for  improvements,  &c — Held,  that  such  deed 
was  an  emphyteutic  lease.  Gugy  &  Chouinard, 
3  Rev.  de  L6g.  308,  Q.  B.  1848 ;  567  G.  G. 

28.  On  a  petition  in  certiorari  to  set  aside  a 
t  of  the  Recorder's  Gourt  of  the  city  of 


lu 


[ontreal,  condemning  the  petitioner  to  the  pay 
ment  of  certain  assessments  on  the  property 
which  the  jpetitioner  held  under  a  lease  to  him 
from  the  G..mmissioner  of  Public  Works  for 
twenty-one  jears,  and  renewable  for  ever  on  the 
terms  mentioned  in  the  lease — Held,  that  such 
lease  was  an  alienation  of  the  domaine  utile 
by  the  Grown  which  conferred  upon  the  peti- 
tioner a  jus  in  re,  and  that,  therefore,  he  was 
liable  to  the  taxes  and  assessment  as  proprietor 
of  the  leased  property.  Harvey  exp,,  5  L.  G.  R. 
378,8.  C.  1854;  569  G.  G. 

29.  In  an  action  en  repetition  to  recover  cer- 
tain assessments  of  money  levied  fh>m  the  plain- 
tiff by  compulsion  for  assessments  on  certain 
property  occupied  by  him  under  a  lease  fh)m  the 
rrovincial  Government  for  twenty-one  years, 
renewable  on  certain  conditions — Held,  that  he 
was  the  owner  of  such  land  within  the  meaning 
of  the  by-law  of  the  Gorporation  imposing  as- 
sessments on  real  property.  Gould  v.  The 
Mayor,  Ac,  of  Montreal,  2  L.  G.  J.  260, 8.  G.  & 
3  L.  G.  J.  19f,  Q.  B.  1858  ;  569  G.  G. 

30.  The  plaintiff  leased  to  defendant  a  vacant 
lot  for  a  term  of  fifteen  years,  at  an  annual  rent 


of  £10  for  the  first  ten  yean,  and  £15  for  the 
other  five  years,  the  defendant  to  build,  daring 
the  term  of  the  lease,  buildings  thereon  to  the 
value  of  at  least  £600,  which,  with  the  land, 
would  revert  to  the  plaintiff*  on  payment  of  the 
£200  to  the  defendant,  or  remain  the  property 
of  the  defendant  on  payment  by  him  of  £600 
to  the  plaintiff— Ifeio,  on  action  for  arrears  of 
rent,  that  the  lease  was  an  emphyteutic  lease, 
and  that  the  onl^  long  leases  known  to  our  law 
since  the  abolition  of  the  feudal  system  were 
the  bail  a  rente  and  the  baU  emphMtSoOque, 
Dufireme  v.  Lamontaffne,  8  L.  C.  J.  197,  S.  G. 
18&I ;  567  G.  G. 

31.  Held,  also,  that  an  action  for  arrears  of 
rent  under  such  lease  was  good,  without  special 
demand  of  payment  for  the  purpose  of  putting 
the  defendant  m  default    Ib„  &  680  G.  G. 

32.  A  lease  for  twelve  years  with  promise  of 
sale  must  be  regarded  as  an  emphyteutic  lease, 
and  not  as  an  ordinanr  lease  giving  rise  to  sum- 
mary proceeding  unoer  art  887  et  seq.  of  the 
Gode  of  Procedure.  Lepine  &  The  Jacques  Oar- 
tier  Permanent  Bvildmg  Society,  20  X*.  C.  J. 
300,  Q.  B.  1876. 

Vm.  Fob  Immoral  Pubposss. 

33.  There  is  no  action  at  law  for  the  recovery 
of  rent  of  premises  leased  for  immoral  purposes. 
Garish  v.  Duval,  7  L.  G.  J.  127,  G.  G.  1854; 
990  &  1624  G.  G. 

34.  In  an  action  for  rent  the  defendant  pleaded 
that  the  house  was  leased  as  a  house  of  prostitu- 
tion to  the  knowledee  of  the  plaintiff*,  but  the  only 
proof  of  such  knowledge  was  that  the  defendant^ 
wife  told  plaintiff  at  the  time  the  lease  was  made 
that  it  was  necessary  to  have  twelve  bedrooms — 
Held,  not  to  be  sufficient,  and  the  action  was 
maintained.  Roy  y.  lUtchie,  I  L.  G.  L.  J.  29, 
8.  G.  &  1  L.  G.  L.  J.  59,  Q.  B.  1865. 

35.  A  lease  for  purposes  of  prostitution  cannot 
be  recovered  on.  Harris  y.  Fontaine,  13 
L.  G.  J.  336,  8.  C.  1869  ;  1062  G.  G. 

IX.  From  the  Grown. 

36.  Petitory  action  was  brought  by  a  pro- 
prietor under  a  deed  of  sale  from  a  patentee  from 
the  Grown  against  the  holder  of  the  immoveable, 
who  was  the  transferee  of  one  who  held  under 
lease  from  the  Grown  of  twenty-one  years— 
Held,  that  the  defendant  was  entitled  to  hold 
until  the  expiry  of  the  lease,  and  that  the  plain- 
tiff' was  only  entitled  to  the  rents,  issues  mad 
profits  ftom  the  date  of  such  expiration.  Las^ 
rence  k  Stewart,  6  L.  G.  R.  294»  Q.  B.  1856. 

X.  NoTiOR  OF  Termination. 

37.  Where  a  lease  has  been  continued  by  tacit 
reconduction,  notice  of  three  months  is  necessary 
to  terminate  it  Wd>ster  it  Lamaniagne,  19 
L.  G.  J.  106,  Q.  B.  1874 ;  1609  G.  G. 

XI.  Of  Ghuroh  Pews. 

38.  Action  was  brought  by  the  plaintiff 
against  the  corporation  of  St.  Andrew's  ehiirch, 
complaining  that  he  had  been  depciFeilof  Ike  use 
of  the  pew  which  he  had  oocnpted  te  mrenl 
years,  and  had  been  caoaed  gnat  troubb  mod 
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aoDOjaooe  by  the  defendants   in  connection 
therewith)  and  prayed  for  damages.    Defendant 
pleaded  that  tne  holding  was  a  yearly  one, 
pajable  in  advance,  and  the  continuance  of 
which  they  had  the  right  of  granting  or  with- 
hoidJD^at  the  end  of  the  year — Held^  reversing 
the  jndements  of  the  Queen's  Bench  and  Su- 
perior Coart,  that»  as  commoners,  members  of 
the  congregation  have  certain  rights  resulting 
from  the  contract  entered  into  when  they  joined 
thecon^r^tioo,andof  which  they  could  not  be 
arbitrarily  deprived  by  the  defenaants — among 
theiie  rights  was  that  of  obtaining  seats  and 
pews  CD  the  same  terms  and  conditions  as  all 
the  other  members  of  the  congregation,  and 
of  retaining  them  so  long  as  they  submitted 
themselves   to   the   rules  and    usages   of  the 
charch.    Johnston  v.  The  Minister  &  Trustees 
tt  St.  Andrew's  Church,  18  L.  C  J.  113,  S.  C 

\m. 

XU.  Of  Mill. 

39.  The  defendant  bein^sued  for  several  years' 
arrears  of  rent  of  a  seigniorial  mill,  pleaded  the 
failure  of  the  crops  iu  that  part  of  tne  country, 
U'i  a  right  in  consequence  to  the  reduction  of  the 
Ttntii—Held,  confirnnng  the  judgment  of  the 
court  below,  that  the  lease  of  the  mill  could  not 
t«  a^imilated  to  a  lease  of  a  farm,  and  that  the 
<i>fendaDt  was  not  entitled  to  any  such  reduc- 
t-fl-  Corriveau  v.  Poulioti  1  Rev.  de  L^g.  184, 
Q.B.i845i  675  C.C. 

Xm.    Of  Moyeables. 

40.  The  opposant  opposed  the  sale  of  certain 
^wds  eeizecT,  on  the  ground  that  he  had  pur- 
chased the  same  under  a  former  writ  of  execu- 
tx>Q,  and  afterwards  leased  them  to  the  defen- 
dititfi  for  two  years,  which  two  years  had  since 
"lapied,  tmt  the  lease  had  been  continued  by 
^f^it  reconduction — Held,  dismissing  the  oppo- 
fitiuD,  that,  although  tacit  reconduction  existed 
iu  f&for  of  the  landlord  in  matters  of  real  estate, 
'^  only  existed  in  one  case  in  the  matter  of 
[uoveables,  and  that  was  where  the  opposant  was 
1*3 1  he  habit  of  letting  them  as  a  business,  but 
otherwise  the  lease  could  not  by  tacit  reconduc- 
•)on  be  extended  to  an  indefinite  period,  so  as  to 
Weat  the  presumption  of  ownership  arising 
'roni  the  defendant's  possession.  Bell  &  Rigney 
tal.  &  MUne,  3  L.  G.  J.  122,  S.  C.  1869 ;  2268 

41.  The  defendant  had  seized  a  piano  belong- 
t-ir  to  the  plaintiff,  which  he  had  Jeaaed  to  the 

"*i(  for  the  purpose  of  a  concert,  and  the 
::iiff  brought  action  in  revendication — Held, 

>:  ihe  defendant  had  no  right  of  retention 
1  ti>«*  piano  for  the  rent  in  such  case.  Pearce 
'  Tke  Mayor,  Sc,  of  Montreal,  3  L.  G.  J.  123, 

C.  1859;  1620  A  1622  G.  G. 

42.  But  in  a  similar  case  where  a  landlord 
'  linked  a  piano  belonging  to  a  third  person 
r  ^18  rent,  af^r  it  had  oeen  removed  from  the 
.use  by  the  ownefi  and  prayed  that  the  court  do 
Mer  the  return  of  the  piano  to  the  house  in 
rder  to  answer  for  the  rent  due  him,  but 
e^lected  to  join  his  tenant  or  debtor  in  the 
irtion — Held,  that  although  he  had  a  rijght  of 
Inlge  in  the  piano,  that  under  the  circum- 
aoces   his  action  would   not  lie.     Auld  v. 


Laurent  et  al,  7  L.  G.  J.  49  &  8  L.  G.  J.  146,  Q. 
B.  1869. 

43.  A  lease  of  moveables  which  is  continued 
by  tacit  reconduction  can  be  terminated  by  the 
lessor  at  pleasure.  Laurent  et  al  v.  Labelle,  5 
L.  G.  J.  333,  S.  G.  1861 ;  1609  &  1667  G.  G. 

44.  And  in  a  case  where  a  person  having  pur- 
chased moveables  at  a  judicial  sale  leased  tnem 
to  the  defendant  for  one  year,  and  the  defendant 
continued  in  possession  five  years  afler  the 
expiration  of  the  lease,  when  tney  were  seized 
as  belonging  to  him,  and  the  owner  brought 
opposition  —Held,  reversing  the  judgment  of  the 
Cfircuic  Gourt,  that  the  title  derived  from  the 
sheriff's  sale  was  perfectly  good,  and  as  the 
defendant  could  not  acquire  them  by  prescript 
lion  there  was  no  right  of  property  in  the  defend- 
ant, and  the  question  of  tacit  reconduction 
could  notarise.  Plinguet  v.  Kimpton,  16  L.  G. 
&  266,  Q.  B.  1864. 

XIV.  Payment  of  Taxes  Under. 

46.  Where  by  a  clause  in  a  lease  the  lessee 
promised  to  pay  all  the  taxes  on  the  property  . 
leased,  ordinary  and  extraordinary,  foreseen  and 
unforeseen — Ueld,  that  this  did  not  comprise 
taxes  for  the  widening;  of  the  roads  for  which  the 
proprietor  had  received  compensation.  Shaw 
V.  Laframboise,  3  R.  L.  451,  Q.  B.  1871. 

XV.  Reconduction  of. 

46.  Where  the  assignee  to  an  insolvent  estate 
took  possession  of  the  house  occupied  by  the 
insolvent  and  rented  from  the  plaintiff,  and 
refused  to  give  up  possession  until  some  time 
after  the  first  of  May,  at  which  date  the  lease 
terminated — Held,  that  as  the  possession  had 
not  been  continued  with  the  consent  of  the 
owner,  ho  tacit  reconduction  of  the  lease  had 
taken  place,  and  plaintiff  had  no  claim  for  rent 
after  the  first  of  May.  Delisle  v.  Sauvageau,  16 
L  G.  J.  266,  G.  C.  1871 ;  1609  G.  G. 

47.  And  held,  also,  that  plaintiff's  proper 
course  was  by  an  action  of  damages.    lb. 

48.  And  where  there  was  an  agreement  by 
which  the  lessor  agreed  to  reduce  the  rent  from 
what  it  was  the  previous  year — Held,  that  the 
other  conditions  of  the  lease  were  thereby  tacitly 
confiruied  and  continued.  Tremhlay  v.  Fulteau, 
4  R  L.  384,  G.  G.  1872. 

XVI.  Rescission  of,  see  SUB-LEASE. 

49.  Waste  is  a  sufiicient  cause  for  the  resilia- 
tion  of  a  lease,  especially  where  tlie  parties  have 
covenanted  that  the  tenants  should  not  commit 
wa^te.  Denis  v.  Burray,  1  Rev.  de  Leg.  605, 
K.  B.  1810;  1624  G.G. 

60.  In  an  action  by  a  landlord  for  rent,  it  was 
decided  thai,  since  the  passing  of  the  statute  18 
Vic.  cap.  108,  a  lessor  may  demand  the  rescission 
of  a  lease  on  the  default  of  the  lessee  to  pay  a 
quarter's  rent  accrued.  Brown  v.  Janes,  4  L. 
G.  J.  35,  S.G.  1860 ;  1624  &  1625  G.  G.  &  887  et 
sea,  G.  G.  P. 

61.  Where  a  lessee  transfers  his  interest  in  a 
lease  to  others,  contrary  to  the  conditions  of  the 
lease,  without  the  written  consent  of  the  lessor, 
the  latter  has  a  right  to  demand  the  rescinsion 
of  the  lease.    Moreau  et  rtr.  v.  Owler  etvir.,  10 
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L  C.  J.  112,  S.  C.  R.  A  2  L.  C.  L.  J.  84.  Q.  B. 
1866;  1624  &  1638  0.0. 

62.  Where  the  defendant  was  proved  to  be  a 
ke]}t  mistress  without  the  knowledge  of  the 
plaintiff  when  he  leased  the  hou^,  and  had 
another  woman  livine  with  her, "under  the  same 
circumstances — Hda,  to  be  a  cause  of  resilia- 
tion  of  the  lease.  Beaudry  v.  Champagne^  12 
L.  0.  J.  288,  S.  0. 1868;  1624  0.  0. 

53.  An  action  to  rescind  a  lease  of  move- 
able property  cannot  be  brought  in  a  summary 
manner  under  the  provisions  of  art  887  of  the 
Oode  of  Procediiret  which  applies  onlj  to  cases 
of  real  estate.  Dwyer  v.  barlow,  16  L.  0.  J. 
247,  0.  0. 

64.  The  purchaser  of  a  property  has  a  right 
of  action  to  resiliate  a  lease  by  reason  of  a  sub- 
lease made  by  the  lessee,  contrary  to  the  disposi- 
tions of  his  own  lease  with  the  original  lef»8or. 
Eitciot  v.  Lavigne,  16  L.  0.  J.  98,  S.  0.  R.  1872 ; 
1624  &  1638  0.  0. 

66  The  action  in  resiliation  of  a  lease  exists 
for  other  causes  than  those  mentioned  in  art. 
1624  of  the  Oivil  Oode.  Caims  et  vir.  v.  Pou- 
leticy  6  R.  L.  3,  S.  0.  1874. 

66.  In  order  to  obtain  the  rescission  of  a  lease 
it  is  necest'ary  to  prove  that  the  furniture  on  the 
premises  is  not  sufficient  to  secure  the  rent  due 
and  to  become  due  for  the  current  year,  but  it  is 
not  necessary  that  the  furniture  should  be  of 
such  value  as  to  cover  the  rent  of  the  whole 
year,  if  part  of  it  have  been  already  paid.  Des- 
lorier  v.  Lambert,  1  Q.  L.  R  366,  0.  0. 1876. 

XVII.  Rights  of  Oreditorb  with  Respect 

TO. 

67.  Oreditors  cannot  sue  and  sell  the  unex- 
pired term  of  a  lease  by  their  debtor,  such  right 
existing  only  in  favor  of  the  landlord  under  16 
Vic.  cap.  200,  sec.  11,  which  is  an  exception  to 
the  common  law."*^  Hobhsti  ah  v.  Jackson  et  al 
&  Jackson,  10  L.  0.  R.  197,  S.  0. 1860. 

XVIII.  Rights  of  Lessee  where  Property 
Sold. 

68.  The  purchaser  of  an  immoveable  property 
subject  to  the  right  of  redemption  cannot  eject 
the  lessee  whope  lease  has  not  expired.  Eussel 
V.  Jenkins,  3  L.  0.  R.  417,  S.  0.  1863. 

XIX.  Right  of  Purchaser  to  Termikate. 

69.  Two  persons,  joint  owners  of  a  certain  pro- 
perty, leased  it,  reserving  to  themselves  the  right 

•  But  by  the  present  rnsolvent  Laws  it  Is  provided  that 
if  the  ineolveot  holds  under  a  lease  property  haviiicr  a 
value  above  and  beyond  the  amount  of  any  rent  payable 
under  such  lease,  the  assignee  shall  make  a  report  tiiere> 
on  to  the  Judge,  containing  his  estimate  of  the  value  to  ' 
the  estate  of  the  leased  property  in  excess  of  the  rent, 
and  thereupon  the  judge  may  order  the  rights  of  the 
insolvent  in  such  leased  premises  to  be  sold  separately, 
or  to  be  included  in  the  sale  of  the  whole  or  part  of  the 
estate  of  the  insolvent,  after  such  notice  of  such  sale  as 
he  shall  see  fit  to  order ;  and  at  the  time  and  place 
appointed  such  lease  shall  be  sold  upon  such  conditions, 
as  to  the  giving  of  security  to  the  lessor,  as  the  Judge 
may  order,  and  such  sale  snail  be  so  made  subject  to  the 
payment  ox  the  rent,  to  all  the  covenants  and  conditions 
contained  Inj  the  lease,  and  all  such  legal  obligationa 
resulting  from  the  lease ;  and  all  such  covenants,  condi- 
tions and  obligations  shall  be  binding  upon  the  lessor 
and  upon  the  purchaser,  as  if  he  had  Men  himself  lessee 
and  a  party  with  the  lessor  to  the  lease.  Ins.  Act,  1875, 
sec.  70. 


to  give  notice  terminating  the  lease  on  their 
electing  to  build.  One  of  the  joint  owners  sold 
his  undivided  half  of  the  property,  and  notice  to 
terminate  the  lease  was  given  by  the  purchaser 
and  owner  of  the  other  half — Meld,  conBrmiog 
the  judgment  of  the  court  below,  that  the  rigtit 
to  give  notice  was  properly  exercised  by  the 

Eurchaser,  who  was  substituted  in  the  right  of 
is  vendor.     Mullen  &  Archambault,  3  C  L.  J. 
90,  Q.  B.  1867. 

XX.  8uB-L)CA8E,  see  RESCISSION  OF. 

60.  Where  a  simple  clause  in  a  lease  took 
away  the  risht  of  the  lessee  to  sublet  the  pre> 
mises — Hela,  that  this  did  not  give  to  the  lessor 
the  right  to  an  immediate  resiliation  of  the  lease, 
and  thkt  the  court  would  grant  the  defendant 
delay  to  replace  thepremises  as  they  were  prior 
to  the  sublease.  ValUe  v,  Kennedy^  3  6.  L 
460,  8.  C  1871 ;  1638  C.  C. 

XXI.  Termination  of. 

61.  The  defendant  leased  from  the  plaintiff  in 
September,  1862,  a  pair  of  three  year  old  steers 
for  a  term  of  two  years,  when  tbey  were  to  be 
returned  in  good  working  order.  At  the  end  of 
two  years  the  defendant  did  not  return  the  steers, 
and  plaintiff  sued  for  their  value,  which  he  set 
down  at  $91.  Defendant  pleaded  an  agreement 
subsequent  to  the  lease,  by  which,  at  the  expira- 
tion thereof,  he  was  to  keep  the  animals  until 
the  following  spring,  but,  in  consequence  of  such 
agreement,  the  lease  was  extinct — Held,  that 
plaintiff  had  never  relinquished  his  claim  under 
the  lease.  Woodard  v.  Auringer,  1  L.  C.  L.  J* 
113,  S.  C.  1865. 

62.  Where  a  lease  has  been  continued  for  one 
year  by  reconduction,  no  notice  is  necessary  to 
terminate  it,  and  such  lease  legally  expires  at 
the  end  of  the  year.  Laflamme  v.  Fennell,  1 1 
L.  C.  J.  288  &  4  C.  L.  J.  42,  C.  C.  1866 ;  1657  & 
1658  C.  C. 

63.  And  a  verbal  lease  terminates  at  the  expi* 
ration  of  the  term  agreed  upon  without  notice. 
Huo\y,  Gameau,  2  Q.  L.  R.  87,  0.  C.  1876. 

XXII.  Transfer  of. 

64.  A  lease  of  a  farm  for  life  by  which,  and  in 
consideration  of  which,  the  lessee  has  undertaken 
to  perform  certain  personal  obligations  towards 
the  lessor,  cannot  be  transferred  to  another, and, 
if  so  transferred,  will  give  to  the  lessor  the  right 
of  demanding  its  immediate  rescission,  and  even 
resiliation  of  such  transfer,  if  it  have  been  acted 
upon,  will  not  deprive  the  lessor  of  his  right  to  a 
rescission  of  the  lease.  Hudon  y.  Hudon  et  aL, 
2L.  C.  R.  30,  S.  €.1851. 

65.  Signification  of  a  transfer  of  a  deed  of 
lease  must  ,be  made  upon  the  debtor,  paru^  to 
the  lease  McLennan  v .  Martin,!'!  L.  C.  J. 78, 
C  G.  1873  ;  1571  G.  G.  &  Q.  35  Vic  cap.  6,  sees. 
3,  4  &  5. 
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V.  Oeveral. 
What  ut,  74. 

VI.  Htpothbo  Crbated  by,  75. 

VII.  IXTBRBST  ON,  76. 

VIII.  Power  to  Bequeath^  77. 
IX  Prescribed,  78. 

X.  To  Bastards,  79. 

XI.  To  Debtor,  80. 

XII.  Traksper  of,  81. 

XIII.  UyiTBRSAL. 

What  is,  82. 
XIV.  What  is,  83. 

I-  Acvbptakoe  of. 

66.  Where  a  wife  bj  will  bec^ueathed  lo  her 
liQsband  the  usufract  of  a  certain  property  then 
leased  to  another,  and,  on  a  judgment  againnt 
the  husband,  stibBequentlj  to  the  opening  of  the 
will,  a  seizure  in  garnishment  was  placed  in  the 
bands  of  the  lessee,  and  his  declaration  that  be 
owed  nothing  to  the  defendant  was  contested 
on  the  ground  that  he  owed  him  the  rent 
of  the  immoveable  in  question — Heldj  that,  as 
there  wba  no  proof  that  the  defendant  had  ac- 
^pted  the  legacy  of  the  usufruct  in  question, 
either  expressly  or  by  implication,  the  garnishee 
could  not  he  held*  and  the  contestation  was  dis- 
mieaed.  Bourdain  ▼.  Jodoin  &  Dusaeaidt,  4 
R.  L.  480,  C.  C.  1872;  878  C.  C. 

67.  Legatees  who  accept,  renounce  their  rights 
io  the  succession,  except  where  the  leeacy  forms 
DO  part  of  the  succession.  Richer  £  Vayer  ei 
^l,  6  R.  L.  691,  P.  C.  1874;  712  &  713  C.  C. 

n.  AooRBTioN  Under. 

68.  Where^  by  the  wills  of  their  father  and 
mother,  the  defendant  and  his  wife  were  consti- 
tuted universal  legatees  of  the  former,  the  pro- 
perty under  which  was  to  become,  at  the  deatn  of 
the  testators,  conqiUU  of  the  community,  but  the 
wife  of  the  defendant  died  before  either  of  the 
testators,  and,  subsequently  to  their  death,  their 
heirs  brought  action  for  one  half  of  a  certain 
immoveable  forminz  part  of  the  succession — 
HMy  that  the  wife  having  died  before  the  open- 
ing of  the  will,  by  which  she  and  her  husband 
were  thus  maue  universal  legatees,  the  share  of 
the  wife  accrued  to  the  husband,  the  survivor  of 
the  two.  Ditpuy  v.  Surprenani  et  al,  4  L.  C  J. 
128,  S.  C.  1860;  627  &  868  C.  C. 

m.  Gonditiovs  of. 

69.  The  plaintiff  brought  action  for  certain 
annual  payments  of  legacy,  which  she  had  not 
received,  and  it  was  pleaded  that  the  legacy  was 
made  subject  to  the  condition  that  she  was  satis- 
fied therewith,  and  that,  so  far  from  being  satis- 
fied, she  had  brought  different  actions  against 
the  defendant  as  executor  of  the  will  of  her 
father,  and  as  legatee  in  trust  of  the  estate  of 
their  mother,  all  of  which  was  established  by 
evidence — Held,  that  she  had  forfeited  her  ri/zht 
to  recover,  and  the  action  was  dismissed.  jFVe- 
iighy.  S^mowr,  2  L.C.J.  91,S.C.  1867 ;  760  C.C. 

IV.  Dblitert  of. 

70.  In  an  action  between  the  heirs  and  the 
legatees  of  the  deceased,  where  the  want  of  deliv- 


ery of  the  legacy  was  pleaded — Held,  that  in  a 
universal  legacy  no  delivery  was  necessary.* 
Robert  et  clL  v.  Dorion  et  aL,  3  L.  C.  J.  12,  S. 
C.  1857. 

71.  Plaintiff  brought  action  on  a  notarial 
deed  of  sale  from  himself  and  two  others  to  the 
defendant  of  a  lot  of  land,  for  which  the  defend- 
ant promised  to  pay  in  annual  instalments. 
Plaintiff  brought  action  both  for  his  own  share 
individually  and  as  transferee  of  the  rights  of 
the  others.  One  of  the  others  had  died  and  left 
his  share  to  his  legatee,  but  there  was  no  proof 
of  the  deliverance  of  the  legacy — Held,  that 
deliverance  of  the  legacy  from  the  executor  is 
necessary  to  vest  the  legacy  in  the  legatee,  and 
proof  of  the  deliverance  must  be  made  before 
action  can  be  brought.  Holland  &  Thibodeau, 
4  L.  G.  B.  421,  S.  G.  1854,  &  note  to  preceding 
art 

72.  In  an  action  and  cross-action  under  which 
the  plaintiff,  being  the  only  child  of  the  testa- 
tor, and  the  defendant,  the  executor  appointed 
by  the  will  to  whom  the  legacy  was  left  in  trust 
under  the  will — Held,  that  the  defendant  having 
taken  {possession  of  the  estate  under  the  win 
appointing  him  executor,  the  plaintiff  could  not 
claim  the  estate  by  reason  of  the  defendant 
having  taken  possession,  without  a  previous 
demand  en  d^hvrance  de.Uga,  and  that  such  a 
demand  en  delivrance  de  Ugs  by  the  executor 
after  taking  possession  more  than  a  year  after 
the  testator's  death  was  properlv  made.  Fre^ 
Ugh  &  Sevmour,  6  L.  G.  R.  492,  Q.  B.  1866. 

73.  And  in  action  by  a  legatee  for  dSlivrance 
de  Uge — Held,  that,  since  the  passing  of  the 
statute  Geo.  III.  cap.  4,  the  dSlityrance  de  Uga 
required  by  the  French  law,  uiiderjrhe  operation 
of  the  Gustom  of  Paris,  had  ceased  to  be  neces- 
sary. Blanchet  et  al.  v.  Blanchet,  11  L.  G.  B. 
204,  Q.  B.  1861. 

V.  General. 

74.  WJiat  w. — Where  a  certain  will  declared 
that  a  farm  of  the  testator's  should  be  held  by 
the  male  heirs  of  the  testator's  family  in  the 
manner  thereby  directed,  and  then  gave  one 
half  to  William  and  his  lawful  male  heirs  after 
him,And  one  half  to  Duncan  and  his  lawful  male 
heirs  after  him,  and,  after  making  further  pro- 
vision for  the  substitution  of  the  property  in 
case  any  of  the  said  legatees  shoula  die  with- 
out  issue,  bequeathed  also  to  Jane  Mcintosh 
of  Inverness  the  sum  ofi!50  sterling  annually, 
during  her  natural  life,  to  be  paicTout  of  tne 
proceeds  of  the  above  property — Held,  that  this 
was  a  general  legacy,  ch arable  on  the  estate 
generally,  and  not  a  particular  legacy.  Bona- 
etna  y.Bonacina&  Mcintosh,  lO^L.  G.  B.  79, 
S.  G.  1869. 

VI.  Htpotheo  Grbated  by. 

76.  Where  the  father  and  mother  of  the  re- 
spondent married  with  antenuptial  contract,  by 
which  the  property  of  the  wife  was  settled  upon 
her,  and  prior  to  her  death  she  made  a  will 
bequeathing,  among  other  things,  the  sum  of 
£2,000  to  the  respondent,  her  son,  and  the  re- 


•  Under  the  Code  the  eUHvra$ue  de  ligi  ia  entirely 
aboliahed.    881C.  G.— Ed. 
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sidue  of  ber  estate  to  ber  bnsband— ^6/dt,  after- 
wards^ on  an  opposition  by  the  respondent  to 
be  paid  the  snm  of  jS2,000  by  pri  vilege  of  hypothec 
out  of  the  proceeds  of  the  real  estate  of  bis  raiher, 
which  was  to  be  sold  by  authority  of  justice, 
reversine  the  judgment  of  the  Court  of  Appeals 
and  oonnnning  that  of  original  jurisdiction,  that 
no  hypothec  was  created  by  such  leeacy ,  and  that 
the  opposition  must  therefore  ne  dismissed. 
SmUh  &  Brown,  2  Rev.  de  Ug,  474,  P.  G.  1837. 

Vn.  Iktebest  oh. 

76.  On  an  opposition  for  the  amount  of  a 
leeacT,  claimed  out  of  the  proceeds  of  a  fkrm 
whicn  had  belonged  to  the  testator — Held, 
that  interest  did  not  accrue  on  such  lesacy  until 
a  judicial  demand  had  been  made.  Bonaeina 
A  Bonaeina  A  McInUah,  10  LG.R.  79, 8.C.  1859. 

VlUL  Power  TO  Bequkatb. 

77.  In  an  action  by  a  priest  for  a  legacy 
which  had  been  left  him  by  a  deceased  penitent 
towards  whom  he  had  acted  foryears  as  con- 
fessor and  spiritual  adviser — Htldt  that  he 
might  receive  a  legacy  under  such  circum- 
stances, the  disabilities  which  existed  under  the 
old  French  law  having  been  removed  by  the 
statute  41  Geo.  III.  cap.  4.  Harper  v.  BUodeau, 
11  L.  C.  B.  119,  S.  C.  1861 ;  8M1  &  839  C.  C. 

*  IX.  Prbsobibed. 

78.  A  man  and  wife  by  their  will  left  a  cer- 
tain property  to  their  two  sons,  with  a  substitu- 
tion in  favor  of  the  children  of  the  surviving  one 
in  case  the  other  should  die  without  issue,  and 
one  of  the  sons  did  so  die,  and  subsequently  the 
surviving  one  transferred  the  whole  property  to 
the  widow  of  the  one  deceased,  and  the  widow  in 
turn  made  a  special  legacy  of  the  property  to 
one  of  her  nepnews,  the  others  joining  in  the 
dilivirance  de  ligs  to  such  special  legatee,  who 
held  possession  ten  years,  ana  whose  possession, 
joined  to  thai  of  his  aunt  at  the  time  of  the  in- 
stitution of  the  action,  exceeded  thirty  years — 
Hddf  that  the  prescription  of  ten  years  and  of 
thirty  years  was  acquired,  and  tnat  the  dUi- 
v&rance  de  Ugs  made  by  the  universal  legatees 
to  the  specialle^tee  debarred  any  of  them,  or 
their  representatives,  from  clsiming  under  the 
substitution  contained  in  the  will  of  the  grand- 
father and  grandmother.  Lafond  ei  al,  k  Eno, 
14  L.  C.  J.  1,  Q.  B.  1869;  2200  C.  C. 

X.  To  Bastards. 

79.  In  an  action  to  set  aside  a  legacy — Held, 
that  a  devipe  made  to  a  bdtard  adulterine,  not 
competent  by  the  French  law  when  the  will  was 
made,  or  when  the  devisor  died,  to  accept  such 
bequest  was  good  and  valid, ifitlwas  a  conditional 
one  as  a  substitution,  and  if  at  the  period  when 
the  entail  took  effect  (at  the  opening  of  the  sub- 
stitution) the  dipability  of  the  devisee  had  been 
removed.  Hamilton  et  al,  k  Plenderleath,  2 
Bev.  de  L6g.  1,  Q.  B.  1846. 

XI.  To  Debtor. 

80.  In  an  action  to  recover  the  amount  of  a 
legacy — HM,  that  when   a  creditor  leaves  a 


legacy  to  a  debtor  the  presumption  is  that  be 
intended  the  amount  of  the  bequest  to  be  paid 
without  deduction  of  the  debt.  MacLean  v. 
Dalrymple,  1  L.  C.  L.  J.  62,  S.  C.  1865. 

XII.  Travsfeb  of. 

81.  The  legacy  of  an  annual  rent  d  tiire 
d'aUmente  though  declared  unattachable  by  the 
testator  may  be  transferred  by  the  legatee,  aod 
the  legatee  having  alienated  the  rent,  cannot  de- 
mand the  rescission  of  the  alienation  on  the 
ground  of  the  unattachable  or  alinaentary 
character  of  the  bequest  Berltnauet  v.  PraU 
ei  a«.,  16  L.  C.  J.  66  &  3  R.  L.  380.  8.  C.  1871, 
k  Armstrong  v.  Dufresnag  el  oZ.,  3  R.  L.  366, 
8.  C.  1870. 

Xm.  Universal. 

82.  What  i*.— The  testotor  by  his  will  lea  to 
the  defentiant  his  form  on  the  north  side  of  the 
River  Rouge,  and  referred  to  him  in  the  will  as 
his  universal  legatee,  and  in  such  capacity  the 
plaintiff  brought  action  against  him  for  the 
amount  of  a  debt  due  him  by  the  testator,  aod 
defendant  claimed  that,  besides  the  property  left 
to  him  under  the  will,  the  testator  had  left  pro- 
perty also  which  he  possessed  on  the  other  side 
of  the  River  Rouge— ilisJd,  that  as  the  plaintiff 
had  failed  to  prove  that  the  testator  owned  do 
other  property  oesides  that  left  to  defendant,  that 
the  latter  must  be  regarded  as  the  special  legatee 
of  the  testator,  and  tnat,  notwithstanding  the  re- 
ference to  him  in  the  will  as  universal  lepitee, 
and  the  defendant  had  Judgment  accordioglj, 
McMartin  v.  Qareau,  1  L.  C.  J.  286,  S.  C  1857 ; 
873  C.  0. 

XIV.  What  is. 

83.  The  testator  after  makins  his  will  drew 
and  handed  to  plaintiff  through  his  private 
secretary  a  cheque  for  $1,000,  and  to  an  action 
brought  for  the  amount  the  defendant  pleaded 
that  the  testator  had  never  altered  or  revoked 
his  will  made  some  six  months  previously;  that 
no  consideration  whatever  had  been  given  for 
the  cheque,. and  that  when  it  was  given  to  the 
plaintiff,  the  donor  was  laboring  under  disease  of 
the  brain  and  was  not  of  dispoping  mind  and 
memory — Heldy  confirming  the  judgment  of  the 
court  below,  that  the  cheque  in  question  was  a 
bequest  or  legacy,  in  the  nature  of  a  codicili  to 
plaintiff,  ancTin  so  far  revoked  the  will  of  the 
testator,  and  was  perfectly  valid  in  law.  02- 
ville  etal  es  qucd,  k  Flanagan,  8  L.  C  J.  226 
k  14  L.  C.  R.  328,  Q.  B.  1864 ;  840  C  C. 
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I.  Death  OF,  84. 

II.  FiDUOlART,  86. 

III.  Liability  op,  86,  87. 

IV.  RESIDUARY}  88« 

V.  Rights  op,  89. 

VI.  Status  OF,  90. 

I.  Death  OF. 

84.  An  opposition  for  the  amount  of  a  ^^B^T 
out  of  the  proceeds  of  the  sale  of  a  turn  which 


737 


LEGATEES. 


bad  belonged  to  tbe  testator  was  contested  on 
tbe  ground  that  the  opposant  was  dead  l*efore 
tbe  i£6UtOT—ffeld,  that  it  was  the  duty  of  the 
oppount  to  establish  her  existence.  Bonacina 
&  Melniosh,  11  L.  C.  E.  327,  Q.  B,  1861. 

n.  FlDUOIABT. 

85.  A  testator  may  will  his  property  to 
fiduciary  legatees  or  trustees,  to  be  by  tteni  ap- 
plied to  tbe  establisbmentof  a  public  library  and 
news-room,  under  the  administration  and  control 
of  a  corporation  not  yet  in  esse,  but  to  be  formed 
for  that  purpose.  ISraser  &  Abbott  et  al,  15 
L  C.  J.  147,  S.  C.  &  6  R.  L.  365  &  20  L.  C  J. 
19,  P.  C.  1874 ;  838  &  869  C.  C. 

m.  Liability  of. 

86.  A  universal  legatee  cannot  refuse  to  pav 
particular  legacies  under  pretext  of  the  insuM- 
ciency  of  tbe  immoveable  property,  if  he  has 
not  rendered  an  account  of  ihe  estate  or  offered 
to  give  up  the  same,  and  he  may  in  such  case 
be  condemned  to  the  payment  of  such  legacies 
individual] V  and  in  his  own  name.  Lenoir  & 
Eamdin  et  aL,  3  L.  C.  R.  133,  8.  C  1852 ;  880 
C.  C. 

87.  Action  was  brought  against  the  defendant 
88  tutrix  to  the  universal  legatee  of  the  deceased 
by  a  person  claiming  to  have  been  married  to 
deceased,  and  to  be  entitled  to  her  share  of  the 
community,  and  it  was  proved  that  the  person 
whom  the  defendant  represented  was  not  a  uni- 
versal legatee,  but  only  a  particular  legatee — 
Held,  that  the  action  was  wrongly  brought,  and 
must  be  dismissed  on  that  ground  alone.  Fisher 
k  OareaUy  14  L.  C.  R.  372,  S.  G.  &  Q.  B.  1864. 

IV.  Residua  RT. 

88.  The  plaiotiffk,  or  one  of  them,  the  daughter 
of  the  testator,  named  by  his  will  residuary 
legatee,  brought  action  to'  compel  the  Bank  of 
Montreal  to  transmit  to  her  fifty-three  shares  of 
the  stock  of  the  said  bank,  standing  in  the  bank 
register  in  the  name  of  Sir  George  Simpson  and 
Duncan  Finlayson,  executors  of  the  will  of 
Allan  McDonnell,  and  for  the  amount  of  divi- 
dends payable  on  the  first  of  December — Held, 
confirming  the  judgment  of  the  court  below, 
that  such  legatee  was  seized  with  the  estate  of 
the  testator  after  the  death  of  his  executors,  and 
was  entitled  to  recover  the  bank  stock  so  held  by 
them,  and  also  the  dividends  on  the  stock  ;  and 
also  that  such  residuary  legatee  was  entitled  to 
a  transmission  of  the  snares,  having  made  a  de- 
claration of  transmission  as  heiress-at-Iaw, 
daughter  and  nni  versal  legatee  of  ber  father,  and 
as  having  from  the  death  of  the  executors  the 
Airtber  executorship  of  the  will.  The  Bank  of 
Montreal  &  McDonnell  et  dl.,  14  L.  G.  R.  482, 
Q.  B. 1864. 

V.  RiOHTB  OF. 

89.  A  universal  legatee  cannot  claim  from  a 
particular  legatee  her  dower  on  tbe  immove- 
able which  forms  the  object  of  the  particular 
legacy.     Kirby  v.  Boas  etal,  5  R.  L.  453, S.  G. 

1873. 
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VI,  Status  op. 

90.  A  bailleur  de/6nds  brought  hypothecary 
action  against  a  universal  legatee  in  possessiou 
of  the  property,  without  concluding  against  him 
personally  for  the  payment  of  his  part  or  share 
as  such  legatee — Held,  that  he  could  not  claim 
to  be  regarded  as  a  tiers  d^tenteur  of  the  pro> 
peri^,  in  the  sense  of  the  4th  clause  of  the 
Ordinance  of  1847-  Lwrivie  &  Fontaine,  3  Rev. 
de  Leg.  33,  Q.  B.  1847. 


LEGISLATIVE  COUNCIL. 

I.  Brbach  of  Privilege  of,  91. 
n.  LiABiLiTT  OF  Members,  92. 

I.  Breach  of  Privilege  of. 


91.  On  a  motion  for  habeas  corpus— j8«W» 
that  the  Legislative  Gouncil  had  a  right  to  com- 
mit for  breach  of  privilege  in  cases  of  libel^ 
against  itself,  and  the  court  would  not  notice  any 
defect  in  a  warrant  of  commitment  for  such  an 
offence  after  conviction.  Tracey  exp.,  S.  R. 
478,  K.  B.  1832. 

II.  Liability  of  Members  of.  ^ 

92.  Action  for  a  penalty  was  brought  against 
a  member  of  the  Legislative  Council  for  having 
sat  and  voted  therein  without  possessing  the 
property  qualification  required  by  law — HeMj. 
that  the  penalty  imposed  by  G.  8.  G.  cap.  3,  did 
not  apply  to  persons  disqualified  with  respect  to 
property,  but  only  where  the  election  of  the  per- 
son thus  sitting  was  radically  null.  Morasse  v. 
Guevremont,  5  L.  G.  J.  113,  S.  G.  1861. 

LEGISLATURE. 

I.  Acts  op,  see  AGTS  OP  PARLIAMENT. 

II.  Contempt  of.  see  GONTEMPT. 

m.  JuRisDicnoN  of,  «€«  JURISUIGTION, 


LEGISLATURE  OF  CANADA. 
L  Powers  or,  see  ACTS  OF  PARLIAMENT. 


LEGISLATURE  OF  QUEBEC. 
I.  Powers  of. 

93.  The  powers  of  the  Canadian  Lejgislature 
extend  to  foreigners  within  ^J^^l^'f^;^' 
The  Morrison  in  re,  10  L.  C.  R.  446,  V.  A.  O. 

^^94.*  The  appellants,  a  societjr,  being  in  extreme 
financial  emWassment  obtained  an  act  of  the 
PrSvincal  Legislature  for  their  relief,  by  which 
thTv  were  e^^  ^  pay  to  tbe  respondent 
thrcapTml  Turn  of  $200,  in  place  of  .^weekly 
uL  ?*v!f7«  fi,l  io  which  she  was  entitled  by  the 
^n}esofiU^^^  respo.nde»t  brought 

rules  Of  ^^II^^^J'a  .u^t  the  Act  in  quesUon  was 
action  on  the  g^f  "^'^Sj^TUersingt^^^ 

?hat  the  AcTwS^  within  the  legislative  capacity 
of  thit  legislature,  being  a  matter  merely  oj  ^ 
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local  or  private  nature.    VUnion  St,  Jacques 
A  Bdisle,  20  L.  C.  J.  29,  P.  C.  1874. 

96.  The  Legifilature  of  Quebec  has  power  to 
provide  procedure  for  the  enforcement  of  penal 
statutes  enacted  within  its  powers,  and  such 
statutes  are  not  part  of  the  criminal  law  as  con- 
templated by  the  British  North  America  Act. 
Page  &  GHffiih,  17  L.  C.  J.  362,  Q.  B.  1873. 

96.  The  powpr  conferred  on  the  Legislature  of 
■Quebec  by  the  British  North  America  Act  to  im- 
pose the  penalty  of  fine  or  imprisonment  does 
not  restrict  the  Legislature  of  Quebec  to  the 
exercise  of  only  one  of  these  modes  of  punish- 
ment at  a  time  by  anv  particular  act.  Id.  &  18 
L.  C.  J.  119,  8.  C.  lS73. 

97.  The  Legislature  of  Quebec  has  power  to 
compel  the  attendance  of  witnesses  Before  it, 
«n  1  may  order  a  witness  to  be  taken  into  cus- 
tody by  the  sergeant  at-arms  if  be  refuse  to 
attend  when  summoned.*  Dansereau  exp.,  19 
L.C.J.  210,  Q.B.  1873. 

98.  But  the  Legislature  of  Quebec  has  not  the 
power  to  order  the  arrest  of  any  one  for  contempt. 
Coit^  exp.y  6  R.  L.  682,  Q.B.  1875. 

99.  The  Quebec  Statute  33  Vic.  cap.  6  is 
within  the  powers  of  the  Quebec  Legislature. 
Dansereau  cxp.,  19  L.  C.  J.  210,  Q.B.  1876. 

100.  The  Legislature  cannot,  by  an  act  of 
interpretation,  restrict  future  legislation  to  any 
particular  form  or  mode,  and  therefore  the 
articles  of  the  Civil  Co<le  and  Code  of  Procedure 
may  be  affected  or  repealed  by  subsequent 
legislation,  without  express  mention  being  made 
of  the  articles  so  affected,  notwithstandmg  the 

Firovisions  of  the  statute  Q.  31  Vic.  cap.  7,  sec. 
0.    Broesoit  &  Turcot,  20  L.  C  J.  141,  Q.  B, 
1876. 
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liESlO^—See  SALE,  Rssoission  of. 
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I.  AoTioK  FOR  Repairs,  101. 

JI.  Action  in  Ejeotiient,  102, 103. 

III.  Action  to  Rescind  LeasEi  104, 106. 

IV.  Action  Under  the  Act,  106. 

V.  Ejectment,  107. 

VI.  Jurisdiction  in  Cases  of,  see  JURIS- 
DICTION. 

VII.  Liability  for  Repairs  Caused  bt  Fire, 
108. 

VIII.  Liability  of  Lessee,  109-116. 

IX.  Liability  of  Lessor,  117-119. 

X.  Notice  to  Quit,  120, 121. 

XL  Prifileob  of  Lessor,  122-130. 
XII.  Proceedings  Under  the  Act,  131. 
Xni.  Reriliation  of  Lease,  1.32, 133. 

XIV.  Rights  of  Lbssee,  134-161. 

XV.  Rights  of  Lessor,  162-188. 
XVL  Sub-Lease,  189-202. 

XVII.  Uninhabitable  Premises. 
What  are,  203-206. 

XVIII.  Verbal  Lease,  206. 

•  Each  honse  may,  at  all  timee,  oommlt  and  compel 
the  attendance  or  production  before  such  house,  or 
before  any  committee  thereof,  of  such  persons,  papers 
and  things  as  It  may  deem  necessary  for  any  of  1«  pro- 
ceedings and  deliberations.    Q .  33  Vic.  cap.  5,  sec  2. 


I.  Action  for  Repairs. 

101.  The  lessee  of  a  honse  brought  actioa 
against  a  person  who  had  become  proprietor 
during  the  existence  of  the  lease  to  compel  him 
to  make  repairs — Held,  confirming  the  judgment 
of  the  court  below,  that  the  action  was  rightly 
brought  against  the  defendant,  although  lie  was 
not  the  immediate  lessor.  Sache  &  CownrilU 
eialy  2  L.  G.  L.  J.  261,  Q.  B.  1866. 

n.  Action  in  Ejectment. 

102.  An  action  in  ejectment  lies  against  an 
insolvent  and  his  assignee  to  obtain  possesion 
of  the  premises,  the  lease  of  which  expired  be- 
fore the  assignment,  and  the  Superior  Court  is 
properly  seized  of  such  case  by  writ  of  summons, 
notwithstanding  sec.  60  of  the  Insolvent  Act  of 
1869.  The  Praser  InstituU  v.  Moore  et  al^  19 
L.  C.  J.  133,  8.  C.  1876 ;  Ins.  Act  1876,  sec  125. 

103.  A  writ  of  ejectment  need  not  be  specially 
styled  such,  and  an  order  to  appear  on  the  return 
day  is  sufficient  without  saymg  '*  at  noon  **  on 
that  day.    lb. 

III.  Action  to  Rescind  Lease. 

104.  There  must  be  a  legal  process  by  a  lessee 
against  a  lessor,  or  order  obtained  by  such  lessee 
against  such  lessor,  to  enable  the  lessee  to 
obtam  the  rescission  of  the  lease,  bv  reason  of 
the  insufficiency  of  the  premises,  and  by  reason 
of  the  premises  being  out  of  repair  and  not  in 
tenantable  order.  Boulanger  v.  Doutre,  1  L.  C« 
B.393,8.  C.  1851. 

106.  In  an  action  to  rescind  a  lease — Held, 
that  the  action  was  properly  brought  under  the 
I^essor  and  Lessee  Act,  though  not  coupled  with 
any  demand  for  damages  or  for  rent,  and  that 
the  jurisdiction  ofthe  court  would  be  determined 
bv  the  annual  rent  of  the  premises.  Guy  v. 
doudreault,  14  L.  G.  R.  202,  S.  G.  1864. 

IV.  Action  Under  the  Act. 

106.  An  action  for  the  recovery  of  rent  only 
does  not  fall  within  the  operation  ofthe  statute 
concerning  lessors  and  lessees^  but  must  be  pro- 
ceeded with  in  the  ordinary  course.  Waggoner 
&  Bicker  et  aL,  13  L.  G.  R.  102,  Q.  B.  1862 ; 
873C.  C.  P. 

V.  Ejectment. 

107.  In  an  action  for  ejectment  on  account  of 
the  house  being  used  for  immoral  purposes, 
where  the  defendant  answered  by  perpetual 
exception  that  it  had  been  used  for  tne  same 

{>urpc«e  by  the  plaintiff  herself  previous  to  the 
ease  in  question,  and  that  at  the  time  the  said 
lease  was  agreed  to,  it  was  understood  between 
them  that  the  defendant  should  continue  to 
use  it  for  that  purpose — Held,  to  be  contrary  to 
good  morals,  and  no  ground  of  exception  to 
the  plaintiff's  action.  Chty  v.  OoudreaMf  14 
L.  G.  R.  226,  8.  G.  1864;  1624  G.  G. 

VII.  Liability  for  Repairs  Oavsbd  bt 
Fire. 

108.  Where  a  fire  occurring  during  the  «sd8t- 
ence  of  a  lease  renders  the  premises  tempocmrily 
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nninhabitable,  but  does  not  totally  dwtroj  them, 
the  tenant  is  entitled  to  hold  poesesaion  and  to 
resume  occupation  of  I  he  premisefl  as  soon  as 
repaired;  but  though  the  tenant  be  bound  by 
the  lease  to  make  all  repairs  himself,  he  is 
not  bound  to  repair  the  premises  if  seriously  dam- 
aged by  fire.  Samuds  A  Rodier,  2  L.  C.  L.  J. 
272,  Q.  B.  1867. 

Vin.  Liability  of  Lessee. 

109.  A  lessee  who  has  paid  his  rent  in  ad- 
▼ance  to  his  lessor  will  be  compelled  to  pay  a 
second  time  to  the  purchaser  if,  before  the  ex- 
piration of  the  lea«<e,  the  property  is  julicially 
sold.  Hart  v.  Bourgette,  2  Kev.  de  Lee.  33, 
Q.  B.  1846.  *       ' 

110.  A  lessee  is  not  bound  to  have  in  the 
house  more  than  sufficient  moveables  to  Aecure 
the  rent  of  one  term  of  his  lease.  Gareau  v. 
PaqueL  14  L.  C.  J.  267,  C  C.  1870;  1624  C.  C. 

111.  In  order  to  destroy  the  presumption  de- 
clared in  article  1629  of  the  Civil  Code  it  is  not 
sufficient  for  a  tenant  to  show  that  he  acted 
with  the  care  of  a  prudent  administrator,  and 
that  the  fire  which  destroyed  the  premises 
leased  could  not  be  accounted  for,  he  must  show 
how  the  fire  originated,  and  that  it  originated 
without  his  fault.  The  Seminary  of  Quebec  v. 
Partais,  1  Q.  L.  R.  185,  S.  C.  1870. 

112.  A  tenant  is  responsible  for  the  destruc- 
tion by  fire  of  leased  premises  through  the 
neglect  of  his  servants  etc.  Allis  v.  Foster,  15 
L.  C.  J.  13.  S.  C.  R.  1871 ;  1054  &  1628  C.  C 

1 13.  And  in  such  case  the  onus  vrobandi  is  on 
the  tenant  to  prove  that  the  fire  was  not  the 
result  of  negligence  <>n  the  part  of  his  servants 
when  the  premiss  are  burnt  while  in  their  occu- 
pation,   lb,,  1639  C.  C. 

114.  But  no  presumption  that  a  fire  has  been 
caused  by  the  lessee  or  his  servants  arises  from 
the  fact  that  he  occupied  part  of  the  building 
destroyed  while  the  remainder  was  occupied  by 
the  lessor  himself.  lb.  &  16  L.  C.  J.  113,  Q.  B. 
1872.^ 

115.  An  employee  occupying  premises  belong- 
ing to  his  employer,  and  as  part  consideration  for 
his  services,  is  liable  to  ejectment  under  the 
lessor  and  Lessee  Act,  so  soon  as  he  ceases  to 
be  in  the  employ  of  the  owner  of  the  house. 
Mart  V.  O'Brien,!^  L.  C.  J.  42, 8.  C.  R.  1871. 

116.  Where  lea<«d  premises  have  been  injured 
or  destroyed  by  fire  the  legal  presumption  is 
that  the  fire  is  caused  by  neglect  or  default  on 
the  part  of  the  tenant,  or  those  for  whom  he  is 
responsible,  unless  the  contrarv  is  proved. 
Rapin  v.  McKinnon,  17  L.  C.  J.  54,  S.  C.  R, 
4fe  Boulanger  v.  McArihury  19  L.  C.  J.  181, 
&  C.  B.  1875. 

IX.  Liability  of  Lissob. 
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117,  The  alWation  that  the  lessor  was  not 
able  to  deliver  the  premises  leased  on  account 
of  their  unjust  and  violent  detention  by  a  lessee 
whose  lease  was  expired,  was  held  to  be  no  de- 
fence to  an  action  of  damages  by  the  lessee  whose 
right  of  enjoyment  had  commenced.  Swanson  & 
D^oy,  2  Rev.  de  Ug.  167,  Q.  B.  1847. 

118.  Where  a  person  becomes  proprietor  of  a 
hotise  during  a  lease  made  by  the  previous  pro- 
prietor he  is  liable  for  the  repairs  for  which  the 


lessor  is  responsible.    Sache  ic  Courville  ei  cd., 
11  L.C.J.  119,  Q.B.  1867. 

119.  Where  a  house  was  leased  and  the  plm* 
tiff  occupying  the  lower  part  brought  action 
against  the  lessor  for  damages  caused  by  water 
coming  through  the  ceiling  from  those  above— 
Held,  that  the  lessor  was  not  responsible,  and 
that  the  only  action  which  could  be  brought 
against  him  on  account  thereof  would  be  an 
action  in  remission  of  rent,  incase  (he  sub  lessee 
cauj^ing  the  trouble  was  insolvent  Baily  & 
VSzina,  14  L.  C.  R.  325,  C.  C  1864. 

X.  Notice  to  Quit. 

120.  In  review  of  a  judgment  dismissing  an 
action  in  ejectment  on  the  ground  that  no 
sufficient  notice  or  mise  en  demeure  had  been 
made — Held,  that  the  judgment  could  not  be 
maintained  as  there  was  proof  of  a  verbal  notice, 
the  lease  being  a  verbal  one.  Molleur  v. 
Favreau,  1  L.  C.  L.  J.  28,  S.  C.  R.  1865. 

121.  Plaintiff  brought  action  in  ejectment 
claiming  that  the  lease  between  them  had  ex- 
pired, and  the  defendant  continued  in  occupa- 
tion as^ainst  his,  the  plaintiff's  wishes,  and  the 
defendant  pleade«J  the  right  to  and  want  of 
notice,  the  lea<»e  being  a  verbal  one — Held,  that 
where  the  term  was  agreed  upon  the  lease  ceased 
without  notice  at  the  expiration  of  that  term. 
Huot  &  Garneau,  2  Q.  L.  R.  87,  C.  C.  1876. 

XI.  Pbivileoe  of  Lessor. 


122.  Where  execution  had  insued  under  a 
judgment  of  actme  gageriehy  a  landlord,  but  be- 
fore the  day  of  sale  the  money  was  paid  in  and 
deposited  into  court,  and  another  creditor  by 
opposition  claimed  a  dividend  on  the  money 
paid  in  on  the  ground  that  the  landlord's 
privilesre  only  extended  to  the  proceeds  of  the 
(*A\e^Heldy  that  the  opposition  must  be  dis- 
missed as  the  money  paid  represented  the  goods 
seized,  and  were  the  landloni's  pledge  for  his 
rent  Wilson  v.  Spencer  &  Smith,  3  R.  L.  456, 
S.  C.  1828;  1619  C.  C 

123.  The  plaintiff  hail  brought  action  against 

the  defendant  for  the  rent  of  a  wharf,  and  by 

process  of  saisie  gagerie  seized  upon  the  wharf 

m  question  a  quantity  of  brick  and  hearth  stones. 

The  defendant  pleaded  payment,   and  a   third 

party  intervened,  claiming  the  brick«,  etc.,   as 

his— jScZd,  reversing  the  judgment  of  the  court 

below,  that  the  plea  of  payment  was  not  made 

out,  and  that  seizure  of  the  bricks,   etc.,  was 

good,  as  being  subject  by  law  to  the  privilege  of 

tlie  landlord,  as  goods  and  merchandise  stored, 

kept  and  placed  for  deposit  and  sale  upon    the 

said  wharf  by  the  agent  and  factor  of  the  owner, 

who  had  power  to  pledge  the  goods,  and  the  m- 

terventiodwas  accordingly  dismissed.     Jo^  & 

Anderson  A  Carr,  2  L.  C.  B.  164,  Q- B- 1^2 

124.  The  personal  effects  of  the  defendant  be- 
ing  seized  a^  sold,  the  opposant,  his  landloid. 
wffose  premises  he  had  occupied  [^^J.^^  ^"^ 
of  May  to  the  time  of  seizure,  claimed  to  be 
collocated  by  privilege  for  the  quarter's  rent  then 
abouTtoexpi^  and  for  the  three  other  quarters 
of  the  year,  which  won  d  become  due  on  the  6r8t 
of  May  followin^-^^,that  his  privi  ege  ex- 
tended  to  the  expiration  of  the  year  as  claimed. 
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Earl  eiaLv.  Ctuey  A  B&isseauj  4  L.  C  R.  30, 
S.  C,  A  4  L.  C.  B.  466»  Q.  B.  1855. 

125.  Beldy  in  an  action  under  a  lease,  that  the 
lessor  bad  the  right  to  cause  the  effects  of 
the  lessee  upon  which  he  had  acquired  a 
lien  or  privilege,  and  which  were  removed  fh>ni 
the  premises  leased,  to  be  attached  by  saisie 
gagerie  par  droit  de  ndte,  and  that,  as  well  for 
the  rent  due  as  for  the  rent  to  accrue  thereafter. 
Aylmn  et  al  A  Gilloran,  4  L.  C  R.  360,  Q.  B. 
1854. 

126.  Where  the  lessor  seized  goods  belonging 
to  a  third  party  which  were  temporarily  stored  on 
the  premises,  and  the  seizure  was  for  rent  which 
had  become  due  before  the  ^oods  were  so  de- 
posited, and  the  place  in  which  they  were  seized 
was  ut>ed  as  a  bonded  warehouse,  which  was 
not  supposed  to  be  entirely  furnished  with 
£Oods  belonging  to  the  leasee— Held^  on  appeal 
from  the  Circuit  Court,  that  the  privilege 
granted  to  the  lessor  by  the  161f>t  art.  of  the 
Custom  of  Parisi  over  moveables  found  in  the 
premises  leased  by  them,  is  founded  on  the 
presumption  that  such  moveables  were  the  pro- 
perty of  the  lessee,  and  did  not  extend  to  such 

fooas  as  the  lessor  must  have  known  did  not 
elong  to  the  lessee.  Easty  &  Les  CurS  et  Mar- 
guiUiers  de  rCEuvre  et  Fabrique  de  la  Paroisse 
de  Mnntrial,  12  L.  C.  J.  II,  Q.  B.,  3  C  L.  J.  125 
k  17  L.  C.  R.  418,  Q.  B.  1867  ;  1622  C  C. 

127.  The  lessor's  privilege  does  n^^t  extend  to 
goods  stored  in  the  premises  under  an  arrange- 
ment with  the  lessee,  except  for  the  amount  of 
storage  which  remains  due  under  such  arrange- 
ment. Renaud  eial  &  Hood,  12  L.  C.  J.  197, 
Q.  B.  1868 ;  1621  &  1639  C  C. 

128.  A  landlord's  privilege  on  the  effects  in 
the  premises  leased  will  not  prevent  the  sale  of 
the  effects  to  a  third  party,  even  when  rent  is 
due,  unless  the  landlord  seizes  and  prosecutes 
the  seizure  to  judgment  Archibala  et  aL  v. 
Shaw  k  McDonald  et  vir,  14  L.  C.  J.  277,  C.  C 
1869;  619  C.  C. 

129.  Where  goods  which  had  been  sold  at  a 
judicial  sale  were  allowed  by  the  purchaser  to 
remain  in  the  building  in  which  they  were  sold 
as  part  of  the  furniture  thereof— ifeMf,  that  they 
were  subject  to  the  landlonl's  privilege  for  rent 
LeveilU  v.  Labelle,  16  L.  C.  J.  54,  S.  C.  1872  ; 
1622  C.  C. 

130.  The  privilege  of  the  lessor  extends  to 
the  moveable  property  of  the  sub-tenant,  the 
same  as  the  moveable  property  of  the  tenant 
himself,  if  the  lessee  was  forbidden  by  the  lease 
to  sublet  the  property.  Amoldi  et  aL  k  Orimard 
k  Bolay,  5  R.  L.  748,  C  C  1874  ;  1621,  1638 
k  1639  C.  C 

Xll.  Proceedings  Under  the  Act. 

131.  Proceedings  under  the  Lessor  and  Lessee 
Act  do  not  apply  to  emphyteutic  leases.  Lepine 
k  The  JaegtUi  Cartier  Permanent  Building  So- 
ciety, 20  L.  C.  J.  300,  Q.  B.  1876. 

Xm.  Resili  \tion  of  Lease,  see  LEASE. 

132.  The  occasion  of  an  inundation  of  the  pre- 
mises is  pot  a  cause  of  resiliation  of  the  )eaf>e. 
Motz  V.  Houston,  2  Rev.  de  Leg.  440,  K.  B. 
1817;  1612  C.C. 

133.  Where  the  defendant,  the  lessee  of  the 


house,  was  proved  to  be  a  kept  mistress  without 
the  knowlege  of  the  plaintiff  when  be  leased 
the  house,  and  had  also  another  woman  livine 
with  her  under  the  same  circumsiancee^iWit 
to  be  a  cause  of  resiliation  of  the  lease.  Beem- 
dry  v.  Champagne,  12  L.  C.  J.  288,  S-  C.  1868  ^ 
1624  C.  C. 

XIV.  HlOHTB  OF  L&88BE. 

134.  Where  there  is  a  covenant  by  the  lessee 
to  make  all  repairs  grosses  et  menues,  and  the 
house  leased  was  barntr— JTelc^,  that  the  tenant 
was  not  entitled  to  any  diminution  of  the  rent. 
Rex  V.  Smith,  2  Rev.  de  Ug.  440,  K.  B.  1817. 

135.  II  the  tenant  quits  the  premises  for  law- 
ful  cause,  e.g^  because  for  want  of  repairs  they 
are  no  longer  inhabitable,  he  is  responsible  onlj 
for  the  rent  accrued  during  his  occupaiion. 
Wurtele  v.  Brazier,  2  Rev.  de  Leg.  440,  K.  B- 
1818. 

136.  If  a  landlord  by  necessary  repairs  of 
his  premises  disturbs  bis  tenant  in  the  use  of 
them,  no  action  of  damages  can,  on  that  accountr 
be  maintained  by  the  tenant,  but  the  landlord 
cannot  recover  rent  for  the  time  occupied  in  mak- 
ing the  repairs.  Groves  v.  Scott  k  e  contra,  2 
Rev.  de  Leg.  K.  B.  1801. 

137.  A  tenant  cannot  maintain  action  a^inst 
his  landlord  for  damages  done  to  the  premises  by 
third  persons.  Hamilton  v.  Wilson,  2  Rev.  de 
Leg.  441,  K.  B.  1817. 

138.  A  lessee,  in  an  action  for  rent  by  the 
lessor,  cannot  put  the  plaintiff's  title  in  issue, 
HulUt  V.  WHght,  2  Rev.de  Lee. 59,  K.  B.  1817. 

139.  Where  the  plaintiff  had  acquired  the 
property  leased  by  the  defendant  by  particular 
title,  and  brought  action  for  immediate  posses- 
sion, and  the  defendant  pleaded  that  having  a 
lease  of  the  farm  in  question  for  five  years,  yet 
unexpired,  he  was  entitled  to  notice  no  later  thaa 
the  29th  June,  in  order  to  expel  him  that  year» 
and  that  having  done  the  work  of  the  year 
without  such  notice,  he  could  not  be  expelled 
before  the  expiration  of  the  current  year,  and  the 
action  was  cMfmissed.  Boucher  k  Fomeret,  I 
L.  C.  J  269,  S.  C.  1848;  1663  &  2128  C.  C. 

140.  The  plaintiff  brought  action  against  tbe 
defendant  for  damages  resulting  from  the  sale  of 
the  house  during  the  pendency  of  the  lease, 
whereby,  as  she  alleged,  the  lease  had  been 
broken,  and  she  was  obliged  to  leave  tbe  house 
in  consequence  of  a  notice  to  that  effect  from  the 
lessor— ifcZd,  that  as  she  had  not  been  notified 
to  leave  by  the  new  proprietor,  that  the  action 
could  not  be  maintained  against  tlie  lessor,  he 
having  no  authority  to  expel.  McGtnnis  v. 
Hodffe,  2  L.  C.  R.  447,  S.  C.  1852 ;  1664  C.  C 

141.  The  lessee  of  land  cannot  set  up  as 
against  his  lessor,  plaintiff  in  a  petitory  action^ 
the  value  of  iinprovemenis  made  by  such  lessee 
on  the  lan.l.  Peltier  v.  LarichelUre^  5 1>  C  R. 
96,  S.  C.  1855;  1640  C.  C 

142.  The  tenant  sued  his  landlord  for  damages 
caused  by  the  pulling  down  of  the  mitoyea  wall 
by  order  of  the  neigh lioring  proprietor,  and  the 
defendant  brought  action  against  such  pro* 
prietor  en  garantie—Held,  that  as  the  dcien- 
dandant  en  ^arantie  only  could  be  awam  of 
tbe  facts  which  occasioned  the  damase  and  of 
whatever  defence  could  be  made  to  tae  aotioD, 
that  the  action  en  garantie  was  wall  bio^gbt. 
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4Dd  that,  though  the  plaintiff  en  garantU  him- 
eelf  might  be  reapoDBible  for  part  of  the  damages. 
Dtktcdm  k  J08eph.  3  L.  C  J.  226,  S.  C. 
1859. 

143.  Bat,  in  a  subeequent  case  of  the  same 
hsA-'Held^  overruling  the  above,  that  where 
00  unoeoeeffarv  delay  or  neglect  could  be 
chsrgfd,  aod  alf  proper  precautious  had  been  ob- 
served against  (Uroage  and  inconvenience,  that 
DO  damages  could  be  recovered,  but  that  the 
iessee  would  be  entitled  to  a  diminutiou  of  rent, 
io  proportion  to  the  extent  and  duration  of  the 
«Qcroachment  on  his  rights.  Peek  k  Harris,  6 
L.  C.  J.  206,  Q.  B.,  k  Lyman  ei  al,  k  Peck,  6 
L.  C.  J.  214,  Q.  B.,  &  12  L.  C.  B.  356  k  368, 
Q.  B.  1862. 

144.  In  an  action  in  rescission  of  a  lease 
^eU,  that  the  plaintiff,  the  lessee,  had  aright  to 
hi7t  the  lease  rescinded  in  default  of  the  pre- 
mises being  famished  with  a  privy,  the  premises 
barioe  be^me  unwholesome  witnout  it.  Lam- 
htrt  £  Lafirantbaise,  11  L.  C  R.  16,  G.  G.  I860. 

145.  In  an  action  for  rent  due  under  a  nota- 
rial lease — Held,  reversing  the  decision  of  the 
<ourt  below,  that  it  wa**  competent  for  the  lessee 
to  prove  that  the  lessor  did  not  give  him  posses- 
sion of  the  premises  at  the  time  stated  in  the 
lease,  and  that  he  was  entitled  to  deduct  the 
damages  suffered  by  them  in  consequence  there- 
offrom  the  rent  due  under  the  lease.  Belleau 
T.  Byina,  12  L.  G.  R.  40,  Q.  B.  1861 . 

146.  Action  was  brought  by  a  sub-tenant  for 
damages  by  reason  of  the  place  not  being  wind  and 
water  light,  and  action  en  garantU  was  brought 
by  the  defendant  a^inst  the  principal  lessor — 
mUt  that  the  action  would  tie,  although  the 
lease  between  them  contained  a  clause  that  the 
tenant  should  not  sublet  without  the  consent  of 
the  lessor,  and  the  tenant,  notwithstanding,  had 
sublet  wiUiout  such  consent,  as  the  lessor  bad 
afterwards  received  from  him  the  extra  premium 
of  insurance  caused  by  such  subletting,  the  sub- 
tenant being  a  tavern  Keeper.  Theberge  v.  Hunt 
€i  aL,  11  L.  C.  B.  179,  C.  G.  1861. 

147.  The  plaintiffs,  bavine  leased  from  the 
defendants  a  certain  store  which  formed  one  of 
a  block,  brought  action  to  set  aside  the  lease,  on 
the  ground  that  the  defendant  had,  subsequently 
(0  the  plain Ufl^  taking  possession,  leased  the  re- 
maining stores  of  the  block  as  barracks  for  the 
uw  of  troops,  whereby  great  damage,  as  it  was 
alfmd,  was   caused  to   plaintiffs"  business— 
Etui,  that,  as  there  was  no  stipulation  in  the 
lease  that  the  premises  were  not  to  be  let  for 
such  purpose,  and  as,  moreover,  the  change  and 
destination,  if  any  there  were,  was  made  prior  to 
the  coming  into  force  of  plaintiff's  lease,  that 
the  court  had  no  power  to  set  it  aside,  and  the 
action  was  dismissed  with  costs.      Cfraihem  v. 
LesScBursde Si.  Joseph  deVHoUUXeu^nh.  G. 
K.  497, 8.  G.  1862. 

148.  Where,  subsequent  to  the  sale  of  the 
house  by  the  landlord,  the  tenant  moved,  taking 
away  with  him  all  the  gas  and  water  fixtures, 
etc.,  which  had  been  ptaoed  in  the  house  by 
himself,  and  the  defendant,  in  an  action  for  the 
price  of  sale,  pleaded  payment  of  all  the  pur- 
chase money,  except  a  sum  of  $174,  the  value  of 
such  fixtures,  which  had  not  been  reserved  by 
the  plaintiff  at  the  time  of  sale— ITeld,  among 
other  thiBjBS  that  the  tenant  was  entitled  to  re* 
more  the  £Etare8  whish  he  had  so  placed  in  the 


house  at  the  expiration  of  his  lease.    Aikinson 
V.  Noad.  14  L.  G.  R.  169,  S.  G.  1863. 

149.  The  plaintiff  leased  firom  the  defendant  a 
farm  for  a  term  of  years,  witn  the  stipulation 
that  the  landlord  mi^ht  cancel  the  lease  on  giv- 
ing six  months'  notice,  but  in  such  case  he  was 
to  take  at  a  valuation  all  the  manure  on  the 
land  in  excess  of  the  usual  quantity  left  bv  outgo- 
ing tenants.  The  landlord,  naving  sold  the  land, 
cancelled  the  lease,  but  the  tenant  continued 
in  possession  under  the  new  proprietor  at  an 
increased  rent— ^e2d,  confirming  the  judgment 
of  the  court  below,  that  the  tenant  was  entitled 
to  recover  for  the  excess  of  manure  on  the  land 
at  the  time  of  the  cancelling  of  the  lease.  Orant 
k  Lochead,  2  L.  G.  L.  J.  107,  Q.  B.  1866 ;  1664 
G.  G. 

160.  A  tenant  has  no  right  to  make  repairs  to 
leased  property  at  the  expense  of  the  landlord, 
unless  he  obtains  the  autnoritv  of  the  court  by 
action  for  that  purpose.  Speuman  v.  Muldaon, 
14  L.  G.  J.  306,  8.  G.  1869 ;  1634,  1636  k  1641 
G.G. 

161.  The  lessee,  who  has  protested  his  land- 
lord on  account  of  the  uninnabitable  condition 
of  the  premises,  may  leave  the  house  before 
resiliation  of  the  lease,  and  a  saisie  gaaerie 
par  droit  de  suite  issued  by  the  lessor  will  be 
set  aside.  Boucher  v.  Brault,  2  B.  L.  626,  8.  G. 
1870  i  1634  G.  G. 

XV.  BlOBTS  OF  Lb880B« 

162.  The  saisie  gaaerie  par  droit  de  suite,  or 
rieht  of  the  landlora  to  follow  the  goods  and 
e&cts  of  his  tenants  after  they  have  Men  taken 
trotn  the  leased  premises,  cannot  be  exercised 
after  eight  days  from  the  time  they  have  been 
so  removed.  Mondelet  y.  Power.  1  L.  G.  J.  276, 
8.  G.  1846 ;  1623  G.  G. 

163.  An  action  was  brought  by  a  landlord 
against  a  tenant  who  had  abandoned  the  house 
leased  to  him  on  account,  as  he  alle^,  of  its 
want  of  repair,  the  lease  being  a  notanal  one  for 
a  term  of  years — Held^  that  the  lessee  was 
liable  for  the  rent  for  the  whole  term,  and  that 
saisie  gageriepar  droit  de  suite  would  lie,  though 
no  rent  was  due  at  the  time  of  the  abandonment. 
Boulanger  v.  Douire,  4  L.  G.  B.  170.  8.  G.  1861 

164.  A  lessor  had  obtained  judgment  against 
a  tenant  under  a  seizure  for  rent,  and  eight 
months  afterwards  seized  the  furniture  which 
had  been  removed  into  the  premises  of  the  oppo»- 
ant — Held,  reversing  the  judgment  of  the  court 
below,  that  the  privilege  of  the  lessor  had  ex- 
pired, and  that  he  could  not  execute  such  judg- 
ment afler  two  months  from  its  date.  Johnson 
k  Bonner,  1  L.  G.  J.  116,  Q.  B.  1867;  1623 
G.G. 

166.  Action  in  ejectment  was  brought  against 
a  lessee  on  account  of  his  failure  to  pay  the  rent 
of  one  term  accrued — Held,  that  the  action  was 
good,  and  that  the  lessee  was  liable  to  eject- 
ment under  18  Vic.  cap.  108,  sec.  2.  Maedoncdd 
el  al.  V.  Collins,  3  L.  G.  J.  41,  8.  G.  1868 ;  1624 
G.G. 

166.  The  poYthaser  of  an  immoveable  pro- 
perty at  a  judicial  sale  brought  action  against 
the  occupant  of  the  property  for  the  rent  due 
and  to  become  due  for  the  balance  of  the  year, 
on  the  ground  that  the  defendant  was  re- 
moving the  furniture^  etc.,  and  the  defendant 
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pleaded  that  there  waff  no  lease  of  the  premiFes 
either  from  plaintiff  or  any  one  el^e — ire^,that 
he  was  liable  notwithstanding  tothepaynunt 
of  the  rent  for  the  entire  year  for  the  reason 
alleged.  Lacroiz  ▼.  Prieur,  3  L.  G.  J.  42,  S.  G. 
1858  ;  1608  G.  G. 

157.  And  in  a  similar  action  in  the  Gircuit 
Gourt  in  the  same  year,  the  same  principle  was 
upheld  under  the  statute  18  Vic.  cap.  108. 
JJeslongchampa  ei  al.  &  Payette.  3  L.  C.  J.  44, 
G.  G.  1858. 

158.  But  where  the  lessor  brought  action  in 
ejectment,  6n  the  sround  simply  of  three  months 
rent  overdue,  at  the  rate  of  so  much  a  month, 
acoordini;  to  a  notarial  lease,  and  without  any 
demand  m  resciniion  of  the  lease  in  any  or  the 
cases  provided  for  by  law — Heldt  that  the 
action  as  it  stood  could  not  be  maintained,  but 
that  the  plaintiff  would  be  permitted  to  amend 
his  declaration  by  adding  thereto  an  allegation 
that  the  premises  were  not  furnished  with  suffi- 
cient ejects  to  guarantee  the  payment  of  the 
rent  HeaUi  v.  LabeUe,  3  L.  0.  J.  45,  G.  G. 
1858 ;  1608  G.  G.  A  art.  178  infra. 

159.  In  an  action  to  obtain  the  rescission  of  a 
letLBe^Heldy  that  the  default  of  the  lessee  to 
pay  the  rent  was  sufficient  to  entitle  the  lessor 
to  such  an  action,  without  beine  obliged  to  allege 
and  prove  that  the  defendant  Tiad  neglected  to 
fUmish  the  premises  with  sufficient  moveables 
to  answer  for  the  rent.  Cory  &  Johnston^  15 
L.  G.  R.  260,  Q.  B.  1859. 

160.  And  where  the  defendant  had  leased  Uie 
premises  of  the  plaintiff  for  two  years,  and  be- 
fore the  terra  had  expired  removed  the  effects 
which  formed  the  ease  of  the  lessor  for  the  rent 
of  the  premises,  and  the  lessor  brought  action  of 
aaisU  gagerie  par  vote  ordinaire  to  seize  the 
furniture  remaining  on  the  premises,  and  par 
droii  de  suite  to  attach  the  goods  and  eflects 
taken  away,  and  the  derendant  pleaded  that 
there  was  nothing  due  to  the  plaintiff,  and  that 
he  had  no  right  to  such  an  attachment — Held, 
that  the  action  was  well  taken  in  both  respects, 
as  the  defendant  was  bound  to  furnish  security 
for  the  rent  due  and  to  become  due  to  the 
plaintiff  under  the  terms  of  the  lease.  Rodier  v. 
Joly,  4  L.  G.  J.  15,  S.  G.  1859. 

161.  Where  the  defendant  had  seized  a  piano 
belonging  to  the  plaintiff,  and  which  had  been 
rented  by  him  for  a  concert,  and  the  plaintiff 
broneht  action  in  revendication  to  recover — 
Hela,  that  the  defendant  htd  no  right  of  reten- 
tion of  thepiano  for  their  rent  in  such  case. 
Pearce  ▼.  The  Mayor,  Sc,  of  Montreal  3  L,  G.  J. 
123,  S.  G.  1859 ;  1620  &  1622  G.  G. 

162.  In  an  action  of  damages  by  a  lessor, 
brought  after  the  expiration  of  the  lease,  in  con- 
sequence of  the  lessee  having  sublet  in  viola- 
tion of  the  terms  of  the  lease,  by  which  the 
premises  were  much  depreciated  in  value — Held, 
on  an  exception  declinatory  by  the  defendant, 
that  the  lessor  had  a  right  of  action  in  such  case, 
notwithstanding  the  expiration  of  the  lease. 
Bedardv,  Dorton,  3  L.  G.  J.  253,  G.  G.  1859: 
1624,  sec.  3,  G.  G. 

163.  In  an  action  for  rent — Held,  that  since 
the  passing  of  the  statute  18  Vic.  cap.  108,  a 
lessor  may  bring  an  action  in  ejectment  on  de- 
fault of  the  tenant  to  pay  a  quarter's  rent  over- 
due. Brown  v.  Janes,  4  L.  C.  J.  35,  8.  G.  1860 : 
1624  A  1625  C.  G.  &  887  ei  aeq.  G.  6.  P. 


164.  Where  the  rent  was  payable  monthly— 
Held,  that  the  lessee  being  m  default  to  p^y.^ 
mon til's  rent  was  sufficient  ground  for  action  ia 
ejectment.  Quintal  v.  Novion,  5  L.  C.  J.  28» 
C.  G.  1860 ;  1624  C.  G. 

165  In  an  action  in  revendication  of  a  piano 
leased — Held,  that  such  leai<e  being  continued 
by  tacit  reconduction,  the  lessor  could  terminate 
the  lease  whenever  he  desired,  and  could  at 
any  time  institute  an  action  for  that  puntoee. 
Laurent  et  aL  v.  Labelle,  5  L.  G.  J.  3^,  s.  G. 
1861 ;  1609  &  1657  G.  G. 

166.  Where  the  goods  of  the  tenant  had  been 
seized  by  a  creditor,  and  the  landlord  opposed 
the  seizure  on  the  ground  that  by  the  provisiona 
of  his  lease  he  wan  entitled  to  a  privilege  for  the 
rent  of  the  last  six  months  of  the  previous  vear, 
the  opposition  was  maintained  in  full,  ana  the 
report  of  distribution  ordered  to  be  homologated 
in  accordance  therewith.  Bell  v.  Conlon  M 
Sincennes,  5  L.  G.  J.  337,  S.  G.  1861 ;  1629  & 
1637  G.  G. 

167.  Where  action  was  brought  by  the  leaeor 
tor  the  ejectment  of  the  defendant  on  account  of 
non-payment  of  rent  according  to  the  terms  of 
the  lease,  and  the  defendant  pleaded  offering 
the  amount  due  with  costs  incurred  up  to  plea 
filed,  and  the  plaintiff  contended  that,  notwith- 
standing the  ofier,  he  had  still  a  ri^ht  to  eject 
the  defendant  under  the  terms  of  C.  S.  L.  G.  cap. 
40,  sec.  1,  as  the  payment  had  not  been  maoe 
at  the  time  fixed  in  the  lease — Held,  that  after 
the  offer  of  the  amount  due  and  costs  the  plain- 
tiff had  no  right  of  action  to  ^ect  the  defen- 
dant, and  the  action  was  dismissed.  Benaud  v. 
FerUmd,  8  L.  G.  J.  137,  8.  C.  1863 ;  1625  G.  C. 

168.  Where  a  moveable  had  been  leased  by 
the  owner,  and  the  lessee  had  Fold  it  to  a  third 
party — Held,  that  the  lessor  had  an  action  iu 
revendication  to  recover  it  back,  although  the 
possessor  may  have  received  it  in  perfect  good 
faith.  Matthewa  v.  S&nical,  7  L.  G.  J.  222,  C.  G. 
1863;  1487  G.  G. 

169.  Under  an  attachment  for  rent  of  a  shop, 
yard  and  premises,  a  floating  dock  belonging  to 
third  parties  was  seized.  The  owners  thereupon 
filed  a  demand  in  revendication,  in  which  they 
alleged  that  the  floating  dock  was  their  pro- 
perty and  in  their  possession,  and  that  at  the 
time  of  the  seizure  there  was  no  rent  due  by 
them,  and  concluded  by  asking  that  they  be 
declared  owners  of  the  floating  dock,  and  that 
main  lecH  be  granted  them  of  the  same — HeU 
thatj  according  to  the  162nd  art.  of  the  Gustom  of 
Paris,  the  effects  of  sub-tenants  gpirnishing  the 
premises  are  liable  to  the  proprietors  for  the 
amount  of  their  rent,  even  although  they  have 
paid  the  same  in  good  teith  to  their  immediate 
landlord,  and  moreover,  when  tbere  is  a  clause 
in  the  lease  by  which  the  lessee  is  prevented 
from  subletting  without  the  previous  conaentof 
the  landlord.  Die  sub-tenant  will  be  held  to  be 
aware  of  such  clause,  and  cannot  in  consequence 
claim  that  his  effects  garnishing  the  premises 
3)le " 


leased  should  not  be  liable  for  the  rent.  Mjomf- 
son  V.  NesbUt  k  Dinning  ei  al^  13  L.  &  R  3(5, 
G.  G.  1863. 

170.  And  heldt  also,  that  when  a  tenantfivbletB 
the  premises  for  a  less  rent  than  he  htoMelf 
agreed  to  pay,  the  ef^te  of  the  aub^teiiaat  tn 
liable  for  tne  full  amount  of  the  rent.   Ib> 

171.  Although  a  landlord  has  %  priTikcB  oq 
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the  eflecta  i^rnishiDg  the  premiRes  leased,  he 
euDot  exercise  that  privilege  himself,  bat  must 
obUiD  the  prooeM  of  the  court,  iffagnon  k 
Hem,  16  L.  C.  R.  170,  C.  C.  1864. 

172.  Where  a  piano,  formioe  part  of  the  furni- 
ture 00  the  leased  piemisee,  but  belonging  to  a 
third  pArtj,  had  been  taken  from  the  house  by 
the  owner,  and  the  lessor  broueht  action  in  re- 
feodiGatioii~£re24  that  like  a  hypothecary  cre- 
ditor, he  coald  pursue  the  third  party  holding 
the  property  subject  to  his  claim  for  rent, 
witboQt  bringing  his  debtor  into  court.  AtUd 
&  Lttwrent  aal.,B  L.  G.  J.  146,  Q.  B.  1864. 

173.  And  heldi  also,  that  the  saisie  gagerie 
par  droit  dt  ndte  made  by  the  lessor  within 
eight  days  after  the  removal  of  the  piano  from 
the  hoose  is  eood.    Ib« 

174.  Ani  hddt  also,  that  if  the  piano  could 
pot  be  found,  the  defendant  in  whose  possession 
it  bad  been  traced  would  be  ordered  to  restore  it 
to  the  boose  from  which  it  had  been  taken,  or 
pay  the  ralue  of  it  to  the  plaintiff.    lb. 

175.  Plaintiff  set  up  a  verbal  leane  at  so 
much  per  month,  and  the  failure  of  the  defend- 
aotto  pay  the  arrears,  amounting  to  so  much, 
which  he  demanded  from  the  defendant  for  the 
nae  and  occupation  of  the  premises — HM^  re- 
Tersing  the  judgment  of  the  Circuit  Court,  that 
tboQgh  plaintin  had  failed  to  prove  the  lease  as 
fiet  up,  that  he  could  recover  for  the  use  and 
occDpaboQ  overdue,  reserving  his  recourse  for 
the  balance  of  the  term.  Hwrrawtr  &  WHkit^ 
15  L.  C.  B.  427,  Q.  B.  1866. 

176.  A  lessor  under  a  zaisit  gcLgerUpar  droit 
i<  mU  may  exercise  his  right  after  the  expira- 
tion of  eisbt  days,  and  thai  even  at  the  expira- 
tion of  the  lease.*  Beaudrg  v.  Roditr^  10 
L  C.  J.  202,  S.  C.  1866. 

177.  And  in  another  case — EM^  that  a  special 
pledge  or  security  ^ven  bv  the  lessee  to  the 
lenor  does  not  deprive  the  latter  of  his  privilege 
00  the  other  moveables  of  the  debtor.  Terroux 
A  Oareauetal.,  10  L.  C.  J.  203,  C  C.  1866. 

178.  The  lessor  who  issues  a  writ  of  taisU 
scigerit  par  droit  de  suite  for  rent  not  yet  due  is 
round  to  prove  lliat  the  premises  leased  are  not 
•oiBciently  furnished  to  pay  the  rent.  Trcu:^ 
tt  Ftr.  V.  lagure  et  al.,  10  L.  C.  J.  256,  S.  G. 
1B56 ;  624  C.  C,  &  art  158  supra. 

179.  As  between  landlord  and  tenant  the  ^aine 
g^critpar  droit  de  suite  mav  be  made  after 
eight  days  fh>m  the  removal  of  the  goods  fh>m 
the  leased  premises.  Serrurier  v.  Lagardeet 
■I,  13  L.  CT  J.  262,  C.  C.  1869 :  1823  C.  C. 

180.  Where  a  lessee  has  leased  his  premises 

parposes  of  prostitution,  he  will  not  be  al- 

^ed  to  recover  under  the  lea^'C,  and  the  parties 

n  be  sent  out  of  court  without  costs,    narris 

Faniaine,  13  L.  C  J.  336,  S.  C  1869 ;  990 
C. 

laL  Trior  to  the  Code  no  prescription  short 

'^  thirty  years  existed   againf>t  the  landlord's 

tht  of  action  for  damages.   AUis  v.  Foster,  15 

C.  J.  13,  8.  C.  B.  1871 ;  2261  C.  C. 

lB2.  Where  a  tenant  had  removed  the  fUmi- 

from  the  house  leased  and  abandoned  the 

lises— ffeid,  that  a  saisie  gageriepar  droit 


Bf  tlie  tenn  of  the  Ooda  it  is  now  provided  that  the 
it  maj  §9km  the  thlnga  labjeet  to  his  privilege  for 
L  or  within  «l^t  days  after  they  tare  taken  away. 
IC.  C. 


de  suite  made  by  the  landlord  of  the  furniture, 
was  good  and  valid.  Boucher  et  vir.  &  Brault 
et  al,  15  L.  C.  J.  274,  S.  C.  R.  1871 ;  1623  C.  C» 

183.  A  lessor  whose  tenant  has  become  insolj 
vent  has  no  action  against  the  assignee  to  resili- 
ate  the  lease,  on  the  ground  that  the  premises  are 
not  sufficiently  furnished  to  guarantee  the  rent. 
Anderson  v.  Wurtele,  3  B.  L.  447,  S.  C.  1871 ; 
1624  C.  C. 

184.  Where  the  tenant  has  removed  the  efilects 
furnishing  the  house  which  he  leases,  and  which 
are  the  security  of  the  lessor  for  the  rent,  the  very 
fact  of  their  removal  gives  the  lessor  an  im- 
mediate right  to  sue  and  attach  the  same^  and 
to  hold  them  as  well  for  the  rent  due  as  for  that 
to  become  due  under  the  lease,  ^otiis  v. 
Goderre  &  Dumesnil^  18  L.  C.  J.  151,  C.  C» 
1874 ;  1623  C.  C 

185.  Where  the  duration  of  a  written  or  verbal 
lease  is  certain,  eong4  by  the  court  is  unnecessary 
to  maintain  an  action  by  the  landlord  to  eject 
the  tenant.  Lamontagne  &  Webster t  18  L.  C.  J. 
153,  Q.  B.  1874. 

186.  The  lestior  has  an  action  in  ejectment 
against  an  insolvent  and  his  assignee  to  obtain 
possession  of  premises,  the  lease  of  which  ex* 
pired  before  the  assignment.  The  Fraser  In- 
sHtuU  A  Moore  et  al^  19  L.  C.  J.  133,  8.  C. 
1875 ;  Ins.  Act,  1875,  sec.  126. 

187.  The  lessor  is  entitled  to  see  that  the  pre- 
mises are  provided  with  furniture  to  a  value 
sufficient  to  cover  tlie  rent  due  and  to  become 
due  for  the  current  year,  but  he  is  not  entitled 
to  security  for  a  whole  year's  rent  if  part  of  the 
rent  have  been  already  paid.  Desloriers  & 
Lambert,  1  Q.  L.  B.  165,  C.  C.  1875. 

188.  Where  the  premises  had  been  sublet  in 
violation  of  the  lease,  and  without  the  consent  of 
the  landlord — Held,  on  attachment  by  the  latter^ 
reversing  the  judgment  of  the  court  below,  that 
all  the  goods  found  on  the  premises  were  subject 
to  hisprivilege  for  rent.  Les  Sasurs  de  la  Charity 
de  VE&pital  O&neral  de  Monirial  &  YuHe  et 
al.,  20  L  C.  J.  329,  Q.  B.  1875. 


XVI.  SUB-LIASK. 

189.  A  tenant  may  sub-lease  if  there  be  no 
agreement  between  him  and  his  lessor  to  the 
contrary.  C&rat  v.  Stephens,  2  Be  v.  de  Leg. 
206,  K.  B.  1816  i  1638  C.  C. 

190.  A  clause  in  a  lease  by  which  the  lessee 
was  prevented  fh>m  subletting  without  per- 
mission is  not  comminatory,  and  any  violation 
of  it  gives  rise  to  a  nght  of  resiliation  of  the 
lease.  Hunt  v.  Joseph  et  cU,,  2  Rev.  de  lAg.  52, 
Q.  B.  1840,  &  Gagnon  v.  Paradis,  2  Bev.  de 
L6g.  78,  K.  B.  1810.     . 

191.  Where  the  plaintiff  brought  action  to 
resiliate  the  lease  on  the  ground  of  its  violation 
by  the  lessee  in  subletting  the  premises — Held,. 
that  a  lease  of  a  portion  of  the  premises,  with  a 
reserve  of  two  rooms  b^  the  sub-lessor,  was  not 
a  breach  of  the  condition  not  to  subsist  with- 
out the  consent,  etc.,  of  the  lessor,  and  that  if  it 
had  been,  the  fact  that  the  sub-lease  was  made 
with  the  knowledge  of  the  lessor,  who  received 
the  rent  from  the  original  lessee  without  any 
objection  being  made  to  the  subletting,  was  a- 
sufficient  consent  to  such  subletting,  and  the 
action  was  dismissed,  PersUlier  v.  moretti,  14 
L.  C.  B.  29,  S.  C.  1857. 
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192.  Where  in  an  attachment  for  rent  the 
effects  of  a  subtenant  were  seized^  who  inte]^ 
yeoed  and  pleaded  that  she  hadpaid  to  her  im- 
mediate lessor,  the  defendant — JTeU^thatas  she 
had  leased  all  the  rights  of  the  defendant,  and 
had  evidently  paid  him  in  advance  in  order  to 
defraud  the  plaintiff,  that  she  was  not  entitled  to 
the  privilege  referred  to  in  the  162nd  art.  of  the 
Custom  of  Paris,  and  had  become  liable  to  the 
plaintiff  as  a  principal  tenant.  Wilson  v.  Pari- 
seau  &  JBarretU,  6  L.  C.  R.  196,  S.  C.  1856. 

193.  In  an  action  to  rescind  a  lease  on  the 
ground  that  the  defendant  had  sublet  the  pre- 
mises without  the  consent  of  the  plaintiff,  and 
in  contravention  of  one  of  the  clauses  of  the 
lease,  the  action  was  held  to  be  well  founded  in 
law,  and  must  be  maintained.  Foley  ii  Charles^ 
16  L.  C.  R.  248,  Q.  B.  1866  j  1624,  sec.  3,  C.  C. 

194.  Action  was  brought  to  set  aside  a  lease 
on  the  ground  that  the  lessee  had  violated  a 
clause  in  the  lease,  by  which  he  agreed  not  to 
sublet  the  premises  or  any  part  thereof  without 
the  consent  of  the  said  lessor  or  his  representa- 
tive first  had  and  obtained  for  that  purpose  in 
writing — Heldj  that  the  knowledge  of  the  lessor 
without  protest,  that  the  lessee  had  sublet  con- 
trary to  such  clause  and  stipulation  musi  be 
construed  as  an  acquiescence  m  such  subletting, 
and  as  a  waiver  of  such  prohibitory  clause  on  his 
part,  roust  deprive  him  of  the  right  to  re- 
scind the  lease  in  consequence.  Uordner  k 
MiUhdU  9  L.  G.  J.  319  hi  L.  C.  L.  J.  28, 
Q.  B.  1865;1624,se&3,  G.  G. 

195.  The  stipulation  in  a  deed  of  lease  by 
which  the  lessee  binds  himself  not  to  transfer 
his  interests  in  the  lease,  without  the  consent  in 
writing  of  the  lessor,  is  not  comminatory,  and 
its  violation  will  zive  rise  to  a  demand  for  the 
xesiliation  of  the  lease.  Moreau  et  mr.  v.  Owler 
et  vir.,  10  L.  G.  J.  112,  8.  G.  R.  1866 ;  1624  & 
1638  G.  G. 

196.  And  under  such  circumstances,  the 
judgment  authorizing  ejectment  may  be  made 
common  to  all  the  transferees  as  well  as  the 
lessee.    lb* 

197.  But  held,  in  appeal,  that  the  lessor,  by 
receiving  the  rent  ftom  the  sub-tenant  for  more 
than  a  year,  tacitly  sanctioned  and  acquiesced 
in  the  sub- letting,  and  abandoned  his  right  to 
oust  the  lessee,  both  for  himself  and  for  any 
transferee  of  his  rights.  Owler  &  Moreau,  2 
L.  C.  L.  J.  84,  Q.  B.  1866. 

198.  A  sub-lessee  cannot  obtain  main  lec^e 
of  a  seizure  of  his  moveables  which  have  been 
attached  for  rent,  except  on  payment  of  the  rent 
of  the  current  term.  Senical  v.  Triage  Sc  Agnew, 
10  L.  G.  J.  202,  G.  G.  1866  ;  1621  C.  G. 

199.  Where  the  lessor  made  a  lease  of  two 
separate  premises  by  the  one  deed,  and  stipu- 
lated that  the  lessee  should  not  make  over  his 
interest  in  the  present  lease  without  the  con- 
sent of  the  lessor  beine  first  obtained  in  writ- 
ing for  that  purpose — Mdd,  that  a  sub-lease  of 
one  of  such  premises,  without  the  consent  of 
the  landlord,  was  legal  and  valid.  Dorion  et  al, 
ABalizUu,  14  L.  G.  J.  305,  S.  G.  R.  1869;  1638 
C.  G. 

200.  The  prohibitory  clause  contained  in  a 
lease  not  to  sublet  nor  transfer  any  portion  of 
the  lease  without  the  written  consent  of  the 
proprietor,  does  not  apply  to  a  sale  in  insolvency 
under  clause  77  of  the  Insolvent  Act  of  6189. 


Wright  in  re  &   WhyU  &  Beamdry,  2  B.  C. 
482,  S.  G.  1872. 

201.  Where  by  the  lease  the  lessee  is  fo^ 
bidden  to  sublet,  a  sub- tenant  is  toward  the 
proprietor  in  the  position  of  a  third  party  whose 
effects  have  b^n  deposited  on  the  property 
leased  without  his  consent.  Arnold  et  al.  v. 
Gntnard  &  Bolay,  5  R.  L.  748,  G.  C.  1874 ;  1621, 
1638  k  1639  G.  Cf. 

202.  And  in  such  case  the  intervention  of  the 
sub-tenant  in  a  saisie  gagerie  by  which  his 
effects  have  been  seized  for  rent  due  to  the 
lessor  or  proprietor  will  be  dismissed.    lb. 

XVn.  Ukivhabitable  Premises. 

203.  What  are. — ^In  an  action  to  rpscind  a 
lease — Held,  reversing  the  judgment  of  the 
court  below  unanimously,  that  the  fact  that 
the  house  was  damp  from  water  in  the  cellar 
is  not  good  ground  of  resiliating  the  lease, 
inasmucn  as  the  tenant  was  aware  there  wsa 
water  in  the  cellar  at  the  time  he  entered  into 
possession,  and  nine  months  subsequently  he 
gave  notice  he  would  keep  the  house  for  another 
year.  Doutre  es  qual.  h  WaUh^  1  L.  G.  L.  J. 
66.  Q.  B.  1865 ;  1041  G.  G. 

204.  A  tenant  by  reason  of  the  injurious  and 
dangerous  state  of  the  premises  is  not  only 
justified  in  leaving  them,  but  may  setaps^aiast 
the  demand  for  rent  his  rieht  to  the  resiliatioa 
of  the  lease)  not  onlv  for  uie  future,  bat  from 
the  time  he  has  notified  the  landlord  of  the  con- 
dition of  the  premises  leased.  Boucher  etvir, 
V.  Brault,  15  L.  G.  J.  117,  S.  C  1871 ;  16124 
1641  G.  G. 

205.  The  lessee  of  an  uninhabitable  house 
has  a  right  to  abandon  it,  and  even  to  a  resilia- 
tion  of  the  lease,  and  that  without  action  and 
without  notice  to  the  proprietor,  and  even  when 
the  nuisance  might  have  been  remedied  at 
little  cost  and  in  a  short  time.  l)flee  v.  Done- 
gani,  3  R.  L.  441,  S.  G.  R.  1871 ;  1641  G.  G. 

XVin.  Verbal  Lease. 

206.  Where  action  was  brought  for  rent  under 
a  verbal  lease — Held,  that  the  defendant  hav- 
ing admitted  in  one  of  his  pleas  the  existence 
of  a  verbal  lease  such  admission  must  be  taken 
against  h  im,  although  the  defendant  also  pleaded 
the  general  issue,  riger  &  BeHveau,  7  L.  G.  J. 
199,  Q.  B.  1863;  1233,  sec  3,  A  1608  C.  G. 
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I.  Aerioif  FOR,  207-217. 

II.  AoAivsT  Lboiblatiye  Coukoil,  218. 
in.  AoAiRST  Public  Offiobb  219. 

IV.  At  Eusotiowb,  220,  221. 

V.  Bt  Clbrotmbv,  222-224. 
VL  By  Nbvbpapbb,  226. 

VH.  Bt    Writimob    of    Beoobo,    see    i» 

PLEADlVfiS. 

^J^^'      CRimirAL      IHFORMATIOV      FOB,     See 

CRIMINAL  LAW. 

rL  Damaobs  fob,  226, 227. 

X  Impbisoviibbt  of  Dbfkvdaht  Under 
•JuDOMBVT  for,  228. 

XI.  In  Flbadinob,  229^231. 

XII.  JOSTIFICATIOH  OF,  232-240. 

Xin.  Lawof,241. 

XIV.  LiABn^iTT  FOR,  242-246. 

XV.  Maliob  Im,  247-253. 

XVI.  Plbadino  ih  Actiovfor,  254-267. 

f  VII.   Pbiyilbged    Communioatioh,     258- 

XVm.  Pboof  of,  262. 

XIX.  Bbookoiuation  if  Gases  of,  263,  264. 

XX.  Skbyiob  IB  Casks  of,  see  PROCEDURE. 
XXL  Tbdth  of,  265. 

XXII.  What  is,  266-272. 

I.  AcnoB  for. 

207.  For  words  spoken  bona  fide  and  confi- 
^leptuillj  an  action  of  damages  cannot  be  sas- 

tBiDcd.    Boucher  &  Casgrain,  1  Rev,  de  L^g. 
380,  K.  B.  1810.  * 

208.  An  action  d^injures  for  libel  set  forth  in 
proceedings  in  courts  of  justice  can  be  main- 
lined. TalUeA  lfimro,lReY.  de  Leg.  381, 
K.  B.  1816.  * 

209.  An  action  for  damiu^  for  scandalous 
words  spoken  of  a  married^  woman  cannot  be 
released  by  her  during  coverture.  Fraser  et  al 
y.Pdiier,  1  Be  v.  deL6g.  381,  K.  B.  1816. 

210.  In  an  action  for  slander,  whether  the 
words  spoken  or  written  were  spoken  or  written 
maliciouslj,  is  a  question  for  tne  jury.  Bums 
V.  Ooudie,  1  Bcv.  de  L6g.  503,  K.  B.  1818. 

211.  In  an  action  for  verbal  damage  it  is 
sufficient  if  the  snbsUoce  of  the  words  laid  be 

fit>ved.    Hosser  v.  Arnold,  1  Rev.  de  L6g.  503, 
-  B.  1819  and  art.  262  tij^ 

212.  And  ia  an  action  for  slander,  eveiy  fact 
that  rebota  tibe  inference  of  malice  may  be 
jnoved  bj  tlie  defendant  apon  the  dtfense  enfadi. 
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DuwnU  V.  St  Pierre,  2  Rev.  de  L§g.  334,  K.  B. 
1819. 

213.  The  contents  of  a  confidential  letter  is 
not  subject  to  an  action  of  damages.  Smiih  v. 
Binei,  I  Rev.  de  L6g.  504,  E.  B.  1821. 

214.  In  an  action  of  damages  for  slander — 
Heldf  that  such  action  would  lie  against  a 
|Mrty  who  had  used  language  or  made  insinua- 
tions which  had  the  efi&t  of  iniuring  the  char- 
acter of  the  plaintifi;  and  that  m  such  action  it 
is  necessary  to  prove  that  the  imputations 
made  against  him  are  false.  BiUmger  h 
Pavineau^e  L.  C.  R  415,  Q.  B.  1865. 

Zl5.  Action  was  brought  for  slander  growing 
out  of  wliat  is  known  as  the  Gavazzi  riots.  The 
plaintiff  was  one  of  the  witnesses  before  the 
coroner's  jury,  summoned  to  inquire  into  the 
death  of  the  persons  killed  during  the  riot.  The 
jury  was  composed  of  nineteen  persons,  who 
tailed  to  agree  on  a  verdict,  but  of  whom  nine, 
differing  from  the  other  ten,  read  a  paper  calling 
the  attention  of  the  authorities  to  the  oepositbos 
of  some  of  the  witnesses,  among  others  that  of 
the  plaintiff,  which  they  alleged  contained  a 
wiifiiil  and  corrupt  perversion  of  the  truth — 
Heldf  reversing  the  judgment  of  the  court  below 
(4  L.  0.  R  193),  tnatit  was  not  competent  for 
one  or  more  jurors  individually  to  prefer  such  a 
charge  af^inst  any  of  the  witnesses  examined, 
and  that  it  was  sufficient  for  the  plaintiff,  after 
setting  up  the  facts,  to  all^  that  the  defendant 
with  eight  others  did  conspire  to  charge  him 
falsely  with  willful  and  corrupt  perjury,  etc. 
Simard  di  Townsmd,  6  L.  C.  R.  315,  Q.  B.  1866. 

216.  In  an  action  against  a  person  who  had 
acted  as  attorney  in  a  cause  for  slander,  the 
complaint  being  that,  in  the  examination  of  the 
plaintiff  as  a  witness,  he  had  sUted  that  he,  the 
plaintiff,  was  not  to  be  believed  on  oath— -flcW, 
that  in  such  action  the  expressions  oorap^^^^^f* 
of  must  be  proved.  Laeoie  k  Gagnon,  10  L.  C.K. 
105,  Q.  B.  1860.  ^     .         , ,  . , 

217.  An  action  for  libel  may  be  brought  by 
one  corporation  against  another  c<»I>o"^^^?- 
VInsHtut  Canadien  &  Le  l^ouveau  Monde,  17 
L.  C.  J.  296,  S.  C.  1873. 

II.  AoAiNBT  Lboislativb  Couhoil. 

218.  The  Legislative  9^^^^^^*  "ifut^l 
commit  for  brSwsh  of  pnvil^  meases  of  n^^^ 

against  itself,  and  the  court  wiU  not  P«^*««  * 
3^ect  in  the  warrant  or  commitmen^^^ 
an  offence  after  conviction,     iracy  e*j/  > 
478,  K.  B.  1832. 

III.  Against  Pcblio  Officbb. 

219.  Truth  U  .  ^J^und  of  iuMifi«.|»^ia 

1873. 

IV.  At  Ei-sotio»8. 

-rrr.  ___  .  .nMker  at  an  election  referred 

220.  Where  a  epe«Mrj»  ^^ 

to  one  of  '^«  <f  "STf"  eUnd^HM,  that 
anything  wmo         ^     ^^  .^^^  conaideraUoa 
?''*'*»?«Uon  of  d.mi««i.    OrebiU,a  &  B«««r. 
i''^'L!^10?S.  C.  1872. 
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221.  But  tbe  slander  ooald  not  be  justified  by 
facts,  of  which  no  roention  was  made  at  the  time 
it  was  uttered.    lb.,  &  4  B.  L.  469,  8.  G.  R. 

y.  Bt  Clerotmbn. 

222.  Held,  reversing  tbe  judgment  of  the 
court  below  (5  R.  L.  308),  that  ministers  of 
religion  in  the  Province  of  Quebec,  are  amen- 
able to  the  courts  of  civil  jurisdiction    in  the 

*  same  manner  and  to  the  same  extent  as  other 
persons,  and  an  action  for  slander  will  lie 
against  a  Koman  Catholic  priest  for  injurious 
expressions  regarding  private  individuals  uttered 
by  him  in  his  sermon.  Derauin  &  Archam- 
bauU,  19  L.  C.  J.  157, 8.  G.  B.  1874. 

j223.  Defamatory  words  spoken  by  a  Roman 
Oatholic  cur6,  warning   a    parishioner    not  to 

>  employ  a  certain  advocate  m  his  professional 
capacity,  are  actionable.  Broasoit  &  Tureoty  20 
L.  C.  J.  141,  Q.  B.  1875. 

224.  An  action  was  brought  by  a  blacksmith 
in  the  village  of  Upton,  claiming  $190  damages 
Arom  the  cur6  of  tne  parish  for  injurious  and 
malicious  expressions  used  by  him  in  a  sermon 
with  respect  to  the  plaintifil     The   action  was 

-  dismissed  by  the  Gircuit  Court —  Held,  that 
while  ministers  of  religion  are  amenable  to  the 
civil  tribunals  tor  slanderous  expressions  ut- 
tered by  them  fh>m  the  pulpit  or  elsewhere,  an 
action  of  damages  for  slander  will  not  be  sus- 
tained against  a  priest  for  admonishing  his  con- 

.  gregation,  on  pain  of  being  deprived  of  the 
sacramentp,  not  to  go  near  the  shop  of  certain 
people  in  the  parish  who  ^re  in  the  habit  of 
scoffing  at  religion,  where  no  injury  is  proved, 
and  it  does  not  appear  that  the  words  were 
spoken  maliciously  or  with  intent  to  injure  any 
particular  individual,  though  they  were  gener- 
ally understood  by  the  congregation  to  apply  to 
the  plaintiff.  Blanchard  &  Sicktr,  20  L.  u.  J. 
146,  Q.  B.  1876. 

VI.  By  Newspapbr. 

225.  The  proprietor  of  a  paper  who  publishes 
a  libellous  correspondence  and  is  prosecuted 
therefor  has  no  recourse  en  garantie  against 
the  writer  of  the  correspondence.  Armstrong 
A  Barthe  et  al.,  5  R.  L.  217,  8  C  1 873. 

IX.  Damages  for. 

226.  The  plaintiff  brought  action  againit  the 
defendant  for  having  uttered  towards  him,  the 

J>laintiff,  as  he  alleged,  the  following  words: 
*  Eolland,  arrite  done,  qiumd  me  payeraa-iu  1 
"payes  dime  tea  detiea  avani  de  Jaire  le  mon- 
**  sieur,  grMin  que  iu  eat "  but  proof  showed 
that  the  defendant  only  cried  out  **paye  tea 
dettea,  paye  tea  dettea,  '^--Held  reversing  the 
judgment  of  the  court  below,  which  dismissed 
the  action  as  trivial,  that  the  essential  allegations 
of  tbe  declaration  were  proved,  and  that  the 
expressions  were  such  as  to  wound  the  sensi- 
bilities of  plaintiff  and  to  give  him  a  ris^ht  of 
action.  Lenoir  v.  Jodoin,  16  L.  C.  «r.  387, 
Q.  B.  1866. 
'  227.  In  an  action  for  slander  the  evidence 
having  proved  a  gross  case  against  the  defen- 
dant— Held,  that  $50  damages  and  costs  awarded 
by  the  court  below    was  inadequate,  and  the 


amount  was  increased  to  $200  and  coeta.    Jjeger 
&  Leger,  3  C.  L.  J.  60,  Q.  B.  186T. 

X.  Imprisommbnt  Ukder  Judomevt  for. 

228.  Where  judgment  was  rendered  against 
the'defendant  for  the  sum  of  $35  as  damages  for 
a  libel  proved  against  him,  and  the  plaintiff 
moved  for  a  rule  for  contrainie  piar  corpa  against 
the  body  of  the  defendant,  on  the  ground  that 
he  had  not  satisfied  the  judgment  nor  any  part 
thereof,  and  that  four  months  had  expired  since 
the  rendering  of  the  judgment  a^ainbt  him— 
Held,  that  the  court  has  discretionary  power 
to  grant  or  refuse  the  rule,  and  that  as  all  the 
formalities  prescribed  by  the  judgment  grant- 
ing the  rule  had  not  been  complied  with,  the 
defendant  would  be  discharged  iVom  custody  on 
motion.  Guyon  v.  DonaJiue,  9  L.  C.  R.  274,. 
S.  C.  1859. 

XL  In  Plead IN08. 

* 

229.  An  action  will  He  for  a  libel  contained 
in  proceedings  had  in  a  court  of  justice.  TalU 
&  Munro,  1  Rev.de  L6g.  381,  Q.  B.  1816^ 

230.  But  an  allegation  of  fraud  in  a  plea  is 
not  libellous,  and  such  an  allegation  will  not 
support  an  action  for  libel,  unless  it  be  also 
alleged  that  the  plea  complained  of  was  merely 
used  to  cover  the  libel,  which  was  irrelevant 
to  the  issue.  Fitzaimmona  v.  Byrne  et  uxt  12 
L.  C.  R.  390,  S.  C.  1862. 

231.  But  held,  later,  that  he  who  slanders  a 
party  by  writings  of  record  in  a  suit  without 
sufficient  cause  is  liable  in  damages.  Facaud 
&  Price,  16  L.  C.  J.; 281,  Q.  B.  1871. 

Xn,  JrsTiPicATioK  OF,  aee  Tbitth  of. 

232.  A  plea  to  an  action  for  slander  which 
admits,  but  offers  to  retract,  the  slanderous  words 
complained  of,  is  bad  and  will  be  dismissed 
on  demurrer.  Noelea  audi.  v.  Chabot^  8  L.  C.  R. 
211,  S.  C.1858. 

233.  In  an  action  of  damages  for  slander  the 
defendant  may  plead  that  what  he  said  was 
true.  Deliale  v.  Beaudry,  12  L.  C.  J.  221,  S.  C. 
1868,  A  note  to  art. 

234.  Proof  of  rumors  current  in  the  plaintiff'* 
neighborhood  before  the  utterins  of  the  slander 
may  be  made  in  mitigation  under  the  general 
issue.  Foumier  v.  Noreau  et  ux,,  12  L.  C.  J> 
342,  8.  C.  1868. 

235.  Where  one  reproaches  another  with  bav- 
ine  been  convicted  of  theft,  it  is  no  iustification 
in  law  to  plead  the  truth  of  the  slander,  but,  oq 
the  other  hand,  an  aggravation  of  the  oflence. 
Petrin  v.  Larochelle^  R.  L.  286,  S.  C.  1872. 

236.  But  anything  which  can  be  said  with 
truth  against  a  candidate  at  an  election  will  be 
taken  into  account  in  mitigation  of  damam  for 
libel.  Or^aaaa  v.  Eihier,  4  R.  L.  210»£  C  i 
4  R.  L.  459,  S.  C.  R.  1872'. 

237.  Anu  in  an  action  for  libel  agaiasi  a  pub- 
lic officer  the  truth  of  the  libel  may  be  tkadeJ 
in  justification.  Genest  v.  Normtmdf  o  R- 1- 
161,  C.C.  1873. 

238.  Justification  is  a  good  plea  te.  R  ciril 
action  for  libel.  Mous9eaur>lhiuM0^-i'^ 
R.  L.  442,aC.  1874. 

239.  But  in  a  criminal  sail  agpuaitttM  sane 
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puiie^r^Edd,  that  tbough  the  defendants  were 
oewApaper  iiieo,  and  the  libel  char|;ed  was  com- 
niora  through  the  mcdiaro  of  their  newspaper* 
•fld  ia  the  itrdioaiy  publication  of  news,  tbey 
ooold  Dot  plead  the  trath  of  the  libel  or  the  in- 
temts  of  tlie  public  in  justification  thereof. 
Segim ?.  DougaO,  18  L. C.  J.  86,  Q.  B.  1874  & 
Bote  U)  art.  U19»  p.  343  aiipra. 

24d.  Aod  held,  also,  mat  the  existence  of 
ramore  could  not  be  proved  in  justification  of 
thekbel.    lb. 

IIII.   L4T  OF. 

341.  The  English  Act  of  Qeo.  III.  cap.  60  is 
ia  fiaroe  in  Canada,  and  consequently  it  is  for  the 
JQiy  lo  saj  whether  under  the  facts  proved  there 
M  Iibei,  auti  whether  the  defendant  published  it. 
Rtgua  V.  DougaU  ei  a/.,  18  L  G.  J.  86,  Q.  B. 
1874. 

XIV.  LlABILITT    FOB. 

342.  To  an  action  for  slander  brought  against 
three  penons  described  as  all  of  the  city  of  New 
Tork,  under  the  name,  style  and  firm  of  R.  G. 
Dud  k  Co.,  exceptions  to  the  form  were  filed 
bv  two  of  the  defendants,  on  the  ground,  among 
other  thin>^,  that  the  action  should  have  been 
<iirected  a}:ain8t  the  partners  guilty  of  the  mali- 
cmf^  wctn  complained  of.  The  exception  was 
raAintaioed  And  the  action  dismisfled.  mcDanald 
T.  Dun  et  (U;  12  L.  C  B.  346,  S.  C.  1862, 

243.  Reparation  made  by  one  of  the  authors 
of  the  libel  does  not  liberate  the  others,  though 
it  may  niiiigate  the  damages,  and  there  is  a 
joiot  aod  Mveral  responsibility  od  the  part  of 
him  who  suggests  the  libel  with  him  who  pub- 
li^'hed  it.  McMillan  v.  Boucher,  12  L.  C.  J. 
319,  S.  C.  1868. 

244.  A  person  may  have  a  distinct  recourse 
«giin8t  ail  the  persons  concerned  in  a  libel 
^inst  him,  but  he  cannot  claim  but  one  cora- 
{^nsation  therefor.  Gauihier  v.  Amyoi,  3  B.  L. 
446,  8.  C,  1871. 

245.  Where  the  defendant  charged  the  plain- 
tiff with  penury,  and  plaintiff  brought  action 
therefor— ffeld,  that  defendant  should  not  have 
repeated  the  charge  in  his  plea  unless  be  could 

r>ve  it.    Belanger  v.  Carignan,  5  B.  L.  229, 
C.  1873. 

246.  An  action  of  dunages  for  slander  will  not 
lie  against  a  person  by  reason  of  words  uttered 
bj  him  in  the  course  of  his  evidence  as  a  witness 
ioa  court  of  justice.  Rochon  v.  Drascr,  3 
LC.B.87,8.  C.  1861. 

X?.  Malice  iir. 

247.  The  plaintiff  had  been  arrested  for  rob- 
)iDg  the  defendant,  and  the  defendant  was  sub- 
tequently  charged  with  having  stated  of  the 
)iaiotiff  after  the  robbery :  <*  I  took  him  in  the 
'  fact  It  is  not  the  first  time  he  robs  me  in  that 
'  way.  He  robe  me  since  he  was  in  my  employ 
'aod  that  was  the  same  when  he  was  at  Walk- 
'  er's.  He  robbed  him  like  the  mischief/' — with 
nore  to  the  same  efltet,  and  action  was  brought 
7  the  plaintiff  for  sland^ — ^«M,  that  the  slan- 
^roos  words  themselves  are  not  to  be  chiefly 
oiifiidered,  hot4be  motives  and  intention  of  the 
tteter,  aad   the  occasion  of  their  utterance* 


Poiimn  v.  Morgan,  10  L.  C.  J.  93  A 1  L.  G.  f^  J. 
120S.C.  1866. 

248.  And  held,  also,  that  the  question  wheiber 
the  words  were  spoken  in  good  taith  was  for  tlie 
court,  but  the  (juestion  whether  bondjides  exi-^t^ 
ed  was  for  the  juryi  and  should  be  so  8ubmitted.r 
lb. 

249.  And  ^uch  communication  made  in  pur- 
suance of  some  debt,  legal  or  mural,  by  tha 
alleged  slanderer,  or  with  fair  and  reasonable 
purpose  of  protecting  his  interestsiare  privileged 
and  beyond  the  legal  implication  of  malice.    Ib-^ 

260.  And  heldt  also,  that  implied  malice  can-^ 
not   co-exist  with  privileged  communications, 
and  to  support  an  action  actual  affirmative  ma^ 
lice  must  be  alleged  and  found.    lb, 

261.  Malice  in  law  is  not  simply  ill-will,  but 
means  a  wrongful  act  done  intentionally  with 
some  other  than  a  lawful  object.    lb. 

262.  And  in  the  case  in  question  the  occasion 
justified  the  utterance  so  as  to  place  it  with  n 
the  category  of  privileged  communication-), 
.which  could  only  oe  overcome  by  proof  of  ex* 
press  malice,    lb. 

263.  In  an  action  for  slander  against  the  de- 
fendant for  having  accused  the  plaintiff  of  setting 
fire  to  his  premises,  the  defendant  being  agent  of 
the  company  in  which  the  premises  in  quest io» 
were  insured — Held,  that  under  the  circuin- 
^stances  it  was  necessary  to  establish  malice,  as 
the  defendant  from  his  position  had  a  right  to 
discuss  the  indications  of  fraud  which  presented 
themselvesi  and  that  rieht  destroyed  the  pre- 
sumption of  malice  on  nis  part.  Ronaynt  v. 
Wood,  5  B.  L.  301,  S  .0. 1874. 

XVI.  Pleading  in  Action  for. 

264.  In  an  action  of  damages  for  slander,  the 
defendant  may  plead  that  what  he  said  concern- 
ing the  plaintiff  differs  from  what  is  alleged  in 

Elainti£rs  declaration.    Delisle  v.  Beaudry,  12 
I.  C.  J.  221,  S.  C.  1868. 

266.  In  an  action  d'ir^ure  the  time  and  place 
when  and  where  words  were  spoken  must  be 
stated  in  the  declaration,  otherwise  the  action 
will  be  dismissed  on  exception  to  the  form. 
Ooudie  &  Legendre,  3  Be  v.  de  L6g.  39,  K.  B« 
1820. 

256.  In  another  cape,  held,  that  a  plea  in  the 
nature  of  a  plea  in  justification  would  not  be 
dismissed  because  it  did  not  contain  an  admission 
of  the  words  attempted  to  be  justified.  Quay  8c> 
FGrgu8on,l\  L.  C.  B.  409,  Q.  B.  1861. 

267.  And  where  an  action  containing  tbreer 
counts  was  brought  against  three  persone  de- 
scribed as  all  of  the  city  of  New  York,  mercan- 
tile agents  and  co-partners,  carrying  on  business 
in  the  city  of  Montreal  under  the  firm  name 
and  style  of  '<B.  G.  Dun  k  Co.,"  and  excep- 
tions to  the  form  were  filed  by  two  of  the  defen- 
dants, on  the  ground,  among  other  thin^  be- 
cause the  cause  of  action  was  insufficiently 
libelled,  inasmuch  as  it  was  alleged  that  tlie 
defendants  did  fraudulently  and  maliciously 
write  in  a  certain  book,  kept  in  the  office  of  the 
defendants,  a  certain  false,  scandalous  and-  ma- 
licious libel,  to  the  efi^ect  that  the  said  plaintiff* 
was  not  reliablcf  and  that  the  plaintiff  was  insol- 
vent, or  words  to  that  effect ;  but  as  the  defen- 
dant had  refused  to  let  the  plaintiff  see  the  bpok 
he  was  unable  to  state  the  exact  wonds  thensiia 
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written — HMf  that  the  ezctsption  was  well 
founded  and  the  action  must  be  dismieaed. 
McDonaid  ▼.  Dun  ei  al.^  12  L.  G.  R.    345, 

8.  G.  1862. 

XYIl.  PbITILIOED   GOMMUiriOATIOVB. 

258.  In  an  action  fbr  verbal  slander — Hddy 
that  the  answers  of  the  slanderer  to  inquiries  in 
the  interests  of  the  slandered  were  privileged 
communications,  and  in  this  case  the  answers 
should  lie  withdrawn  f^oro  the  jury.  Poiieoin  v. 
Morgan,  10  L.  G.  J.  93  A  1  L.  G.  L.  J.  120, 
8.  G.  1866. 

259.  And  this  communication  in  purauance 
of  some  debt,  legal  or  moral,  by  toe  alleged 
slanderer,  or  with  fkir  and  reasonable  purpose  on 
prolectine  his  interests,  is  privileged,  and  be- 
yond the  legal  implication  of  malice.    Ih. 

260.  The  defendant  in  an  action  for  libel  had 
written  a  letter  to  the  plaintiffs  brother-in-law, 
accusing  the  plaintiff  of  dishonesty  and  trickery 
on  account  of  his  having  broken  up  a  sale  from 
the  brother-in-law  to  defendant — Hudy  in  appeal 
that  although  the  letter  was  not  a  privileged 
communication,  yet  that  it  was  justifiable  under 
the  circumstances,  and  an  action  did  not  lie. 
UHewreux  v.  Brunei,^  G.  L.  J.  61,  Q.  B.  1867. 

261.  A  member  of  a  benefit  society  has  a  right 
to  state  in  a  meeting  of  that  society  that  a  can- 
didate for  admission  has  been  convicted  of  theft, 
even  though  five  or  six  years  have  elapsed  since 
the  conviction,  such  a  communication  being 
privileged,  where  no  malice  is  proved.  Durette 
V.  Cardinal,  4  R.  L.  232,  S.  G.  1H72. 

XVIII.  Proof  of. 

262.  On  an  appeal  fh>m  a  judgment  dismiss- 
ing a  motion  on  tne  part  of  the  plaintiff  for  a  new 
trial,  whose  action  had  been  dismissed  on  the 
verdict  of  the  jury — Held,  reversing  the  judg- 
ment of  the  court  below,  that  in  sucn  an  action 
it  is  not  necessary  to  prove  the  ipsisHma  verba, 
and  that  the  substance  of  the  charge,  if  proved, 
U  sufficient  c^r  warrant  a  verdict  for  the  plaintiff. 
Beaudry  v.  Papin,  1  L.  G.  J.  114,  Q.  B.  1857. 

XIX.   RfiCONOILIATION  IK  GaSES  OF. 

263.  A  settlement  by  reconciliation  may,  in 
an  action  dHnjureSi  ue  proved  by  witnesses. 
Peltier  k  Mitnlle,  2  Rev.  de  Ug.  334,  K.B.  1818. 

264.  Action  was  brought  for  verbal  slander, 
and  the  defendant  pleaded  reconciliation  found- 
ed on  a  meeting  he  had  with  the  plaintiff  at  a 
hotel,  where  they  drank  together,  but,  according 
to  proof  made,  there  was  nothing  said  by  plain- 
tiff to  indicate  that  he  abandoned  his  righf.  of 
action — Held,  that  there  was  no  presumption 
of  reconciliation,  and  the  plea  of  defendant  mus. 
be  dismissed.  Pmin  v.  Bacaud,  8  L.  G.  J. 
218  &  14  L.  G.  R.  364,  S.  G.  1864. 

XXI.^Truth  0F,*«ee  Justification  of. 

265.  In  an  action  for  verbal  slander  the  truth 
of  the  imputation  is  not  the  issue,  but  the  right* 
ftilnessof  the  action  and  the  integrity  of  the 
motive  bond  fide  of  the  utterance.  Poitevin  v. 
Mvrgcoh  10  L.  G.  J.  93  A  I  L.  G.  L.  J.  120. 
8*  G. 1866. 


XXII.  What  is. 

266.  To  call  a  woman  ''a  whore"  isactioii- 
able,  without  proof  of  special  damage,  loayloit 
V.  T<U94,  2  Rev.  de  Leg  334,  K.  B.  1820. 

267.  In  an  action  by  a  pilot  against  tbe  ovaer 
of  a  vessel  for  slander— JSeM,  thai  a  statement 
made  by  the  defendants,  thai  the  pilot  b»f  bees 
paid  to  run  the  veft^l  ashore  and  destroy  her, 
was  highly  slanderous,  and  injurious  to  the 
plaintiff's  business.  MoriseUe  v.  Jodoin,  12 
L.  G.  R.  333.  S.  C.  186?. 

268.  Action  of  damaee  was  brought  for  in- 
jurious laneuace,  the  defendant  having  called 
the  plaintiff  a  thief,  the  defendant  being  io  his 
employ  as  a  shoemaker,  and  it  was*  proved  thit 
the  parties  were  in  the  habit  of  addressing  one 
another  in  that  way  for  a  long  time,  and  tliit 
the  plaintiff  had  not  suffered  bv  it  to  any  mate- 
rial extent  Judgment  for  $10  ifamageA  andcoiAt 
was  awarded.  MaiUet  v.  DesileU,  1  L.  G.  L  J. 
31,  G.  G.  1865. 

269.  The  use  of  the  words ''jHW^ees  dete" 
by  a  creditor  to  his  debtor  on  a  public  street,  in 
the  hearing  of  passers-l^,  gives  ground  for  an 
action  of  damages.  Holland  v.  Jodoin,  2 
L.G  L.  J.20,Q  B.  1866. 

270.  The  une  of  the  term  loafer  in  reference 
to  a  person  gives  good  ground  for  damagfs. 
Lighihall  v.  Walker,  2  L  G.  L.  J.  43,  S.C. 
1866. 

271.  The  defendant,  while  the  plaintiff  wts 
giving  his  evidence  in  court,  interrupted  him 
several  times  and  called  him  a  perjurer — Hdi, 
on  action  of  damages  being  brouglit,  revenssg 
the  judgment  of  the  court  £elow,  that,  although 
the  court  could  not  award  exorbitant  dainsgef, 
the  defendant  muH  pay  coetn.  Oravelle  v. 
Bilanger,  3  G.  L.  J.  6$.  Q.  B.  1867. 

272.  Where  one  reproHcnes  another  with  hav- 
ing been  convicted  oftbeft,  and  calls hiin  a  thief 
even  where  the  statement  is  true,  an  action  for 
slander  will  lie.  Petrinv.  LaroekeUe,  4U.L. 
286,  G.  G.  1872. 
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fore  the  Keoorder's  Oourt.  *    Massa  exp.,  4  R.  L. 
5X7, 8.  C.  1872. 

II.  Apfbal  Ukdsb. 

374.  The  petitioner  had  been  cooyicied  by 
the  jadge  of  the  sessionB  of  the  peace  Id  and  for 
the  city  of  Montreal  of  selling  liquor  without  a 
hoense — HMj  that  he  migbl  appeal  to  the 
General  Quarter  Seenioos  of  the  Peace  from 
BQch  conviction  under  G.  S.  L.  C.  cap.  6, 
aec.  50.t  Thompson  eJtp,  &  Belmart^  7  L.  u.  J . 
10,  a  C.  1863. 

275.  But  where  a  conviction  was  had  against 
a  person  for  selling  liquor  without  a  license  un- 
der C.  S.  L.  C.  cap.  6 — HMy  that  such  convic- 
tion could  not  be  brought  before  the  Superior 
Court  by  certiorari,  Vaillancourt  esep.  &  The 
Municipal  Council  of  8t  Roch  de  QiUbec,  16 
L.  C.  B.  227,  S.  G.  1866. 

III.  Butcher's  License. 

276.  Where  the  petitioner  had  been  con- 
dennned  to  fine  and  imprisonment  for  keeping  a 
batcher's  stall  without  licenf>e — Held,  that  as 
the  by-law  made  the  accutted  liable  only  after 
demand,  and  ibe  commitment  did  not  shew  that 
any  demand  had  been  made,  the  prisoner  must 
be  discharged.  Brown  exp.,  5  R.  I>  163,  Q.  B. 
1873. 

IV.  Ckbtificate  of  Lickkse. 

277.  A  receipt  which  reads  :  '*  Received  from 
'*  M.  Dubois  tne  sum  of  $H,  in  payment  of  a 
**  tavern  licence,  for  which  he  has  obtained  the 
'*  certificate  of  the  council  of  the  Gounty  of 
*<  Bagot  of  date  this  day.  St.  Hvacinthe,  13th 
**June,  1866  (Signed,)  Leonard  Boivin,  Gol- 
"lector  of  Inland  Revenue" — is  sufficient  to 
protect  the  defendant,  and  exempt  him  fh>m  fine 
or  proeecution  for  the  sale  of  liquor  without  a 
license.  Dubois  v.  Boivin,  14  L.  G.  J.  203. 
S.  a  1866. 

V.  ComcrTMEKT  Ukder. 

278.  The  commitment  must  shew  with  cer- 
tainty that  a  specific  offence  has  been  committed 
for  which  imprisonment  can  be  awarded,  and 
therefore  a  oommitment  under  the  License  Act 
resting  on  a  conviction  for  selling  three  glasses 
of  rye  wh)^key  and  receiving  payment  therefor, 
ooDtrary  to  Uie  statute,  etc,  without  stating 
that  the  liquor  was  sold  by  retail — Held^  to  be 


*]%«  provistoiM  of  the  Lic«nBe  Act  here  referred  to  have 
einee  bean  amended  hy  adding  aft*-r  the  word  *"  District 
Magistrate'*  on  the  tenth  line  of  aec.  102  the  following 
words  :  "  On,  in  or  hefore  the  Recorder's  Court,  I'oilce 
' '  Ooort  or  in  anj  other  court  held  or  preeided  over  by  a 
''reeorder,  aa  aaelatant  recorder,  police  magtetrate 
'*  or  distrfet  magbtraM,  ete.  Q.  38  Vie.  cap.  6,  aec  13. 

t  Unleas,  witlun  fortj-eight  hours  after  any  oonYiction, 
jadgment  or  order  in  any  ewe  under  this  Act,  the  de- 
f  eaSant  depo«f  te  in  the  handa  of  the  clerk,  of  the  Juatices. 
or  eowrt^  ina  full  amount  of  the  penalty  or  sum,  and  all 
eoeCa,  no  aaehauit,  proeecution,  eonvictiou.  Jud^nent  or 
Older  ahall  be  removed  by  eerOcrari,  or  otherwiae.  Into 
any  td  Har  Mafca^'a  eourte  of  record,  nor  ihall  any 
notlea  oi  appiiratMm  for  certiorari  aoapend,  retard  or 
nfff^4  iha  aseeatSoa  of  any  such  oonvletion.  Judgment  or 
or  akall  ang  appeal  whatever  be  afiowed  from 
1  aoaHecico.  JaogmeBt  or  order  to  any  court  of 
^^seariona.    Q.  3<  Vie.  cap.  2,  aec  195. 


insufficientsand  the  oonviction  must  be  quashed.* 
Eibert  exp.,  18  L.  G.  J.  156,  S.  G.  1873. 

279.  The  commitment  also  must  shew  the 
place  of  sale,  and  that  the  prosecutor  has  made 
option  of  imprisonment  in  preference  to  a  warrant 
of  distress.    Ib-t 

YL   GoNSTITXmONALITT  OF  AOT. 

280.  The  License  Act  of  Quebec  is  constitu- 
tional. Duncan  exp,  A  Marquis  exp. ,  4  R,  L.  228 
&  16  L.  C.  J.  188,  8.  C.  1872. 

VII.  GoKTiOTioir  Under. 

281.  A  oonviction  under  the  license  law  for 
retailing  spirituous  liquors,  and  not  alleging  it  to 
have  been  done  without  a  licen.Mei  discloses  no 
offence,  and  cannot  be  maintained.  Woodhowse 
exp.  k  Bogue  exp.,  H  L.  G.  R.  92.  S.  G.  1852. 

.  282.  And  in  a  similar  case — Held,  that  certain- 
ty and  precision  are  required  in  the  statement 
and  description  of  an  oiience  under  a  penal 
statute,  and  that  an  information  charging 
several  ofiences  in  the  disjunctive  is  bad,  ami 
that  the  confession  of  a  defendant  would  not 
cure  these  defecto.  Hogue  exp.  &  Monetie,  3 
L.  G.  B.  94,  S.  G.  1852. 

283.  And  heUdt  also,  that  the  conviction  mu»-t 
be  for  the  ofi^nce  charged  and  not  for  a  different 
offence  or  for  several  offences  m  the  conjunctive 
which  have  been  charj^ed  in  thedisjimctive.    lb. 

284.  And  a  conviction  adjudging  a  defendant 
to  be  guilty  of  several  ofiences,  and  condemning 
him  "for  his  said  offence''  to  pay  one  penalty, 
is  bad.    Xb. 

285.  A  oonviction  for  selling  liquor  without  a 
license  will  lie  against  any  member  of  the  part- 
nership, as  well  as  the  partnership  jointly,  on  thn 
princinle  that  the  law  treats  all  partners  severally 
as  well  as  jointly.  MaUins  &  Bellemare,  7 
L.  G.  J.  228,  Q.  B.  1857. 

286.  The  defendant  had  been  charged  and 
convicted  of  keeping  a  house  of  public  entertain- 
ment, without  having  previously  obtained  a 
license  so  to  do,  and  was  condemned  to  pay  to 
the  collector  of  Inland  Revenue  the  sum  of  $60 
as  penalty  and  $8.93  as  costs,  or  go  to  jail  It  r 
one  month.  The  petitioner  applied  for  certtorari 
on  a  number  of  grounds— JJeW,  granting  applic- 
ation, that  the  conviction  was  bad,  inasmuch  us 


•But  by  an  amendment  of  the  Uoenae  Act,  It  la  provided 
that  •  *  except  In  the  oaae  of  full  payment,  aa  ^"f  ««"*,.  u 
"  defendant  impriaoned  in  vlriueof  »»y  P">J*;*5"P' ?™ 
"  Act  ahall  be  liberated  on  the  ground  of  »»3.;«Jf »  "I 
"  form  in  the  warrant  of  ©ommTttnent^nor  ^oj^^ue 
"  notice  given  to  the  proeeeutor."  Q.  36  Vic.  cap.  S,  aec. 

*^In  default  of  Immediate  I-^Jf*"*  «/ *??.PSiSd  un** 
auch  coaU  a^  are  awarded,  and  If  "^^^7,^?^,^  ^' 
der  aection  on.»  hundred  and  ninety-two  ^•"™'Xl™^ 
proa^utor  may  declare  hto  opuon  ^^^^^^71^^^^ 

Fendant  impri^ned  or  to  have  him  C^j;*^  .hfflh? iii7 
Aimt-w^mm  Tn  thft  fnmMr  oaao  tho  dcfendani  anau  oe  lUi- 
S£2S  f«i^J«?riS^nSleaatiuuithree  mon'ha.andiiot 
P'^^J*?*'****!i!i?  In  SlSuercaae  the  amount  ..f 
exceeding  aiz  montha.    J",?!*  *f:2!Liiw^«arrant  of  dis. 

a peRod of notleM JJ«5^ "S-rirdefendant  may 

full  payment  of  aueh  P*"***y\"S*:„  o  atVlB.  ^in  v 
Incurid  upon  or  after  conviction.    Q.  M  Vie.,  cap.  ^^ 

aec  US. 
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(be  «6fidefti^fttitin  to  6n«  mcnrib's  impriwnment 
in  der«ult  of  pAvmelit  of  fine,  et«.— wu  not 
foandnl  Od  •□¥  law,  but  wm  contnir  to  Uw. 
£iatk  txp.  k  Bellemart.  1  L.  C.  J.  6,  B.  G.  1681. 

S87.  Bat  held,  aloo,  that  if  it  bait  been  an 
«rdeT  inptead  of  a  conviction,  it  mnM  harA  bMB 
amended  bf  the  court.     lb. 

388.  A  conviction  under  ths  lioeoie  law  vas 
1>aBed  on  the  chai^  of  keeping  a  house  of 
pabKa  entertainment—fgM  on  eerHonri,  that 
a  icb  ooaviotion  could  be  quashed,  an  Buefa 
allegatuD  conxtituted  no  offence  under  C-  8.  L,  0. 
« tp.  6.'  Mog£  erp.  &  Roy.  7  L.  C.  J.  lOT,  8.  C. 
J3«3. 

269.  A  conviction  under  the  licenne  law  must 
contain  the  judgment  upon  which  itisbaeed,  and 
A  Btateaient  that  the  oimviction  results  mmpl}r 
f  niM  proof  that  the  derendant  Bold  ipiritnous 
iiqatcB  without  licenM  IB  not  nuffioient-  Z>u- 
turd  1.  Boivin,  U  L.  C.  J-  203,  S.  C.  18G6. 

^W.In  a  proaecDtion  under  C.L.  S.  C.  cap.  6, 
tlie  oonviclion  must  exaollv  conform  to  the 
chargein  theinformatioo.  Thomfto»k  Durn- 
^ord,  I2L.C.J.  286,  (J.  C.  186(1. 

29L  And  therefore  where  the  Btatule  creaiea 
several  offences,  one  of  which  wu  charged  in  the 
JntbrnalioD,  the  oonviclion  for  another  offence 
which  ia  subject  to  the  same  penalty  will  be 
^oaabcd.     lb. 

292.  Where  a  tribunal  has  been  oonetituled  b; 
the  Lioenee  Act,  composed  of  two  justices  of  the 
peiute — Hdi,  that  a  oonviclion  \>j  tliree  justices 
«f  the  pew»  is  illeni.  Page  &  Qriffilh,  18 
L.  C,  J.  119.8.  C.  1873;  Q.  5*  Vic  cap.  I,  sec. 


flelliBCliquorin  lhehoase<rf'anotheriB  null.    lb. 

294.  And  hdd,  further,  that  where  a  con- 
violion  Ih  for  two  ofFeocee  incurring  penaltitri, 
the  conviction  shoukl  specify  for  each  o&ooe 
the  time,  place  and  penalty  incurred.    lb. 

296.  The  right  of  oerHarari  from  a  convic- 
tion  of  a  court  of  district  magistrates  does  not 
cxiflt  under  the  License  Act  of  Quebec,  even 
where  the  defendant  baa  made  the  deposit  re- 
<]uire<l  br  see.  195  of  that  Act.  Jhmcan  txp  t 
MitrjuUtxp.,  i  R.  L.  228,  8.  C.  Sl  16  L.  C.  J. 


JHarquittm.,iR.  L.  228,  8.  C. 
ISa,  8.  C.  1872 1  A  an.  3D4  itifra. 


LIGBMSB  LAW. 


J.  C.  J.  228,  Q.  S.  1B57;' 
i,Ib. 


398.  The  petitioner  waacbMgsd  and  Mgvietri 
of  retailing  fermented  liqufff  withoat  a  lioew, 
and  ocndemned  to  p*r  to  Ibe  ooUertw  of  Inlul 
revenae  the  Bum  of  $69  peoaKy,  an4aUstiti 
sum  of  M.S.I  eoMe,  or,  in  dehult,  (obsaommitkl 
to  gaol  tor  three  months,  Uie  defeodait  applld 
for  a  writ  of  cerfforari  on  a  RDinb^ofgnnDib- 
.ffeM,' reftieinir  the  applicatioa,  that  in  aprot- 
cution  for  sellrng  liquor  without  a  liceDie,^ii 
not  necessary  to  aver  that  the  defenlailt  ^  M 
a  distiller  within  the  provisiottB  of  C.  8.  UO. 
cap.  S,  sec  1   lb. 

299.  The  allt^alton  that  the  defemUat  K^d  U 
one  time  fSrmented  liquor  ia  a  lest  qaaatil; 
than  three  gallons,  ta  wit,  three  glaaaea  of  bur, 
is  Buffloimt  and  legal,  and  such  an  alleptiM 
of  an  ofi^nce  committed  on  a  day  eertaia uil 
on  divers  times  before  and  after  does  not  it- 
elude  several  offences,  it  being  cooKirmaUc  tt 
the  form  of  deolanuion  given  inoap.Softhe  A- 
tute  aforesaid.  Xolw  op.  A  Selltm»r«,  1  L.C 
J.  t,8.  G.  ISei.Q  3i  V7c.  cap.S,sec*.lftUT. 

300.  In  a  prosecution  for  eelliag  liqaor  >it^ 
It  a  licCDoe,  the  information  need  not  be  maia 

oath.    CbMHae  A  BelUxtmt,  7  L.  C.  J.   Ill 
S.  C.  1863. 

X.  JuBiaDKTTIOH  UUDSB. 

301.  The  Superior  Court  has  bo  aabontr  H 
issue   a  mandamus   to  compel  the  license  coo- 
loners  to  grant  a  licease.     PtiteH  *.  fioAa 

el^,lS   L.   C.J.   192,  S.  C  1(474;  Q.37Tft 
cap,  3. 

XI.  P»VBB  ov  UiaiBi«tTa  Uxaia. 


of  the  three  jiidgmei] 
32,  Bs.  2  A  sees.  38,  39  A  40  of  the  dottm^ 
statute.  Moleg  exp- &  BeUenunrt,  TL,  C.J.t. 
"  C.  1862 ;  Q.  34  Vic.  cap.  2,  see.  188- 

303.  The  magistrate  has  alao  the  ■••«  *° 
grant  costs  either  upon  ccmvietioD  or  dinnMal 
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not  «b6i^  tQj  Mtlborit^,  aD<l  that  the  plea  to  the 
nieritfl  wh\6h  bad  been  filed  wM  not  a  waiver  of 
ibe  i^to  tli^iurisdictioiiy  aod  tbe  conyicttOD 
W4ff  aoj^rdipsTy  quaehed.  Dwr^fcrd  k  F(l»- 
rtfflu,  3L.  C.  L.  J.  19,  S.  C.  18^7. 

XIV.  Tbxvsfbb  of  Liobhsb. 

306.  The  transferee  of  a  license  must  compW 
with  a]]  the  formalities  required  by  G.  8.  L.  G. 
«»p,  6,  sec.  16,  8S.  2,  before  he  can  exercise  the 
rights  granted  bj  such  license.*  .  Thomp9(m  k 
Bellmare,  7  L.  C.  J.  74,  S-  G.  1863. 

XV.  Wao  MAY  PaoaBOUTE. 

307.  In  a  proeecntion  for  selling  liquor  with- 
oot  Jicense  under  the  Gonsoltdated  Statutes  of 
Lower  Canada,  cap.  6— fleW,  that  such  prosecu- 
tion maj  be  brought  in  the  name  of  the  muni- 
<cipa]  couaeil,  and  that  such  council  was  qualified 
to  prosecute  in  virtue  of  24  Vic.  cap.  29,  sec.  4. 
VaakmeMuti  k  The  Mwncipal  Oouncil  of  ^^ 
ParM.afSt.  Bocha  of  Cu«6«,  16  L.  G.  B.  227, 
8,C.  18&, 


LICENSES. 

I.  Fob   Timbbb  LaniTS,  see  TIMBER   LI- 
-CENSBa 
U.  To  Cirr  Timbbb,  see  TIMBER  LIMITS. 


LICITATION-,gs«  PARTAGB. 

I.  Epfbot  of,  308. 

II.  Of  PaOPBBfTT  OF  MiNOBS,  309,  310. 

ni.    RlOHTS  OF  PUBOHASEB,  31 1-31 3. 

lY.  Salbbt,314, 

V.  Status  or  Pabtib^  is  Aotiob  qf,  316. 

I.  Effbot  op. 


308.  Whez«  certain  real  estate  had  been 
1>rou{^tto8ale  by  foreei  licitation^  and  the  cura- 
tor of  the  estate,  conceiving  that  it  would  be  for 
tbe.advaatace  of  the  parties  for  whom  he  acted 
to  receive  the  capital,  represented  bj  a  rente 
<onsUJkUe  on  the  property  of  £10  currency,  rather 
than  tbalt  the  rent  snould  be  continued,  filed  an 
opposition  qfin  deconserver,  claiming  the  capital 
out  of  the  proceeds  of  the  sale — Held,  connrm- 
ing  the  judgmeiai  of  the  court  below,  that  if  the 


licitation  was  eo  conducted  ^  not  to  d^eat  or 
impair  in  any  way  the  rights  of  the  proprietor 
of  the  rent,  he  would  not  oe  permitted  to  claim 
the  capital  of  the  rent  on  account  of  the  licita- 
tion. Moniizambert  es  qual  k  Murphy  e(  iU.^ 
13  L.  C.  B.  »7,  Q.  B.  1862. 

U.  Of  Pbopbbtt  of  Mivobs. 

309.  The  authorization  to  sell  the  shares  6f 
minors  in  a  certain  property  given  by  the  pro- 
thonotary,  with  an  order  to  all  the  co-proprietors 
to  accede  to  such  sale  and  the  a4Judication  made 
Of  thepropertj^  in  conformity  therewith,  is  equi- 
valent to  a  licitation  and  partition,  and  has  all 
the  efiect  of  such  toward  the  creditors  of  such 
co-heir,  who  may  have  hypothecated  his  ^are 
in  the  property.  UoryeiU  v.  Molkur,  6  R.  L. 
661,  S.  G.  1874;  919  et  eeq-  G.  C.  P. 

310-  And  held,  also,  that  the  purchaser  of  an 
immoveable  thus  sold  is  hell  to  have  acquired 
the  property  directly  ftrom  the  person  deoeaaed* 
lb. 

III.  Rights  OF  PuBOHASEB. 


311.  A  bidder  at  the  second  crying  of  the  lici- 
tation may  apply  for  his  discharge  if  the  atyudi*  * 
cation  is  postponed  beyond  the  day  fixed  ror  It 
without  his  consent,  but,  if  he  does  nOt  apply  for . 
it,  he  agrees  to  the  postponement,  and  is  boddd  * 
by  his  enchire*  Btehard  ▼•  Berniert  2  Rer.  de ' 
I^g.  441,  K.  B.  1813. 

312.  In  a  petitorv  action  by  a  p^rohaseir^  at 
a  judicial  sate  to  obtain  possession  of  the  ph>- 
perty  which  was  held  by  a  third  partr— fltel  • 
reversing  the  judgment  of  the  court  below,  Unt 
the  efl^et  of  the  sale  was  to  operate  a  real  iMi-  • 
tion  of  the  property,  so  as  to  entitle  the  pur- 
chaser, if  undivided,  to  an  action  in  licitatiooL 
Loranaer  v.  Botsdreau  et  ux.,  9  L.  G.  R  SSZs 
Q.  B.1869. 

313.  Where' the  conditions  of  sale  in  an  fotafm 
of  licitation  require  that  the  purchase  money  be 
deposited  in  the  hands  of  the  prothonotary„the 
court  cannot  authorize  the  retention  of  sucji 
purchase  money  br  one  of  the  jparties  to  the 
caune^  who  has  become  (;uijuaicatairei  a^^ 
who  is  apparently  entitled  to  receive  the  amount' 
eventually,  even  on  giving  good  and  sulScteni 
security.  Stans field  et  tfir,  v.  Stansfiela,  9 
L.  G.  J.  103,  8.  C.  1864. 


•  If  sny  pnaan  lo  lloensed  under  thig  Act  dies  before 
the  expiration  of  his  lioense.  or  removes  from  hie  bouae, 
eoehmraon.hle  aastgna  or  legal  repreeentativee  may 
treaaer  eaeli  license  to  any  other  person  who,  ander 
such  tsaiHfer.  may  exc^rdee  the  rights  granted  by  such 
license,  ontil  the  expiration  thereof,  In  the  hoose  and 
premises  for  which  snch  license  was  granted ;  or.  If  the 
person  licensed  resided  in  an  organised  part  of  the  pro- 
Tinee«  In  snch  other  place  within  the  municipality  as  the 
municipal  eoandl  or  the  license  commissioners  may 
approve  of  and  is  mentioned  in  the  certiftoate  hereafter 
mentloaed  In  this  section.  But  no  such  transftt'  shall 
hsTc  any  effect  whatever,  unless  the  person  in  whose 
favor  it  k  made.  If  hereddes  In  an  orsanlxed  part  of  the 
provinee^  produces  to  the  revenue  oficer  a  certificate 
and  enters  into  a  bond,  with  susetles,  snch  as  was  re- 
quired «f  tlM  original  holder  of  such  license,  and  unless 
saeb  tranafar  la  endorsed  on  the  license  by  the  revenue 
oflle^  and  tf  no  sach  transfer  Is  executed  and  endorsed 

JTHtOTftfttarSISffSf^  the  Ucense 

ahaUhaaoHandvMd.   9flVibJ.eai».  2,seo.l6. 


IV.  Sale  by. 

314.  The  court  will  not  order  a  sale  hj  licitar 
tion  if  a  partition  can  be  advantageously  i[nade. 
B6d6gari  v.  Duhamel  et  al.^  2  Bev.  de  Leg.  441^ 
K.  B.  1820. 

V.  Status  of.Partibs  in  Aotioit  of. 

315.  In  an  action  of  licitation  of  an  immoVe^ 
able  property  held,  par  i7idwi8,bj  the,partif8 
^HM,  that  an  action  in  licitation  always  cofc- 
tains  a  demand  en  partoffe,  and  that  in  snqh 
action  the  parties  plaintiiT and  defendant  are,  m 
the  same  relative  positipnsi  each  par^  .beip^^j^ 
the  same  time  plaintiff  and  defendant. 
well  V.  Lhyd  et  at,  12  L.  G.  Jf.  44T,  8.  O. 


»«7  LDBN. 

LIEN— iS^  PBIVILEGE. 

I.  Fob  DBMURmAos,  316. 
n.  Pom  Fbiioht,  317,  318- 

OT^rr/^*     iMFBOTBHOnrS,     $€€    IMPROVE- 

IV.  Of  Aonr,  319. 

V.  Of  Cohsioiikb,  320. 

VI.  Of  Seamait,  see  PRIVILEGE. 

VII.  Oh  Buildiho  Material,  321, 322. 

_  VIII.  Oh  VKseiLa,  see  MERCHANT  SHIP- 
FLNG. 

I.  Fob  Dbm urbaos. 

316.  In  an  mction  for  demarrage  under  a  bill 
of  lading  which  contained  the  following  condi- 
tion :  "Demurrage  charged  on  all  care  not  un- 
kMed  within  twenty  four  hours  after  arrival." 
'"Heidi  that  under  thia  condition  a  lien  was 
created  as  well  for  demurrage  as  for  freight. 
fwrray  v.  The  Grand  Tnmk  Raihoay  Company, 
6RL.746,C.C.1874i   243  C.C. 

II.  Pob  Fbeioht. 

317.  Goods  or  freight  when  landed  on  a  wharf 
are  delivered,  but  they  cannot  be  removed  with- 
out the  master's  consent,  until  the  freight  be 
paid,  until  which  time  he  has  a  lien  for  such 
freight  upon  the  whole  of  the  cargo.  PaHerson 
y.  Damdeon,  2  Rev.  de  Ug.  77,  K.  B.  1810, 
1679  A  2453  C.  C. 

318.  And  in  action  brought  to  revendicate 
goods  carried  by  the  defendant  from  Oswego  to 
Montreal— JETeZd;  that  the  carrier  had  a  right  to 
retain  possession  of  the  goods  until  the  whole 
freight  \^  paid,  and  that  even  where  the  flight 
18  at  a  fixed  rate  per  package  and  the  goods  are 
not  all  ready  for  delivery.  Brewster  et  al.  v. 
Hooker  et  al,  1  L.  C.  J.  90,  3.  C.  1857 ;  1679 
A  2453  C.  C. 

IV.  Of  Agemt. 

319.  In  a  dispute  concerning  a  ship— fleW, 
that  the  builders,  to  whom  riggmg  had  been  sent 
from  Liverpool  for  the  ship,  had  a  right  to  retain 
the  rigging  as  against  the  Liverpoofhouse,  who 
had  supplied  it  Tor  money  advanced  for  building 
and^for  Cuetom  house  expenses,  although,  pre- 
vious to  the  delivery  of  the  ringing,  they  nad 
obtained  a  transfer  of  the  ship  to  themselves, 
and  had  registered  it  in  the  name  of  one  of  the 

rrtners  of  the  house.    Eogerson  et  al,  v,  Eeid, 
R.412.  K.  B.  1830. 

V.  Of  Conbiovee. 

320.  A  consignee  has  a  general   lien    upon 

foods  consigned  to  him  for  a  balance  of  accounts 
etween  him  and  the  consignor.  Stabb  et  aL  v. 
Lord  et  al.  5  R.  L.  181,  S.  C.  1873;  1723  A 
1740,  sec.  2,  C.  G. 

VII.  On  Building  Material. 

321 .  The  proprietor  of  a  lot  has  no  lien  or 
right  of  retention  on  the  building  materials  deliv- 
ei*d  there  for  the  purpose  of  bemg  incorporated 
in  a  building  in  course  of  erection  on  such  lot, 
M>  long  as  they  are  not  so  incorporated.    Mc- 
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Oammnmelal  v.  /oJbuimA  Tke RofaHnstOit' 
Hon,  16  L.  G.  J.  264,  S.  G.  1882. 

322.  But,  held,  in  revision,  thai  the  proprietor 
of  the  buildiug  bad  a  lien  oo  aiJ  the  material  far 
which  he  had  paid  or  given  valve,  bat  not  o» 
the  unpaid  portion.  lb.,  A  17  L.  G  J.  171,  8. 
G.R.  1873. 


LIEUTBNANT-GOVBRNOR. 
I-  Powers  of. 

323.  The  defendant  had  procured  by  the  aid 
of  influential  friends  the  exchange  of  a  oertaia 
property  held  by  the  Grown,  in  trust  for  pablic 
purposes,  for  a  property  allq^  lo  be  much  in* 
ferior  in  value,  and  action  was  brousht  to  set 
aside  the  transaction,  on  the  ground  that  the 
Lieutenant-GK>vemor  in  Gouncil  had  no  power 
to  alienate  the  property  in  question— HM,  that 
being  in  trust  for  public  purposes,  and  being 
under  control  of  the  government  of  the  day, 
that  it  was  quite  comnetent  for  ^ihe  Lieutenant- 
Governor  in  Gounciito  alienate  or  dispose  ol 
the  property  as  might  be  deemed  most  advanta- 
geous to  the  public,  in  whose  liehalf  it  was  beM- 
The  Attorney- General  v.  Middlemus,  19  L.  C  J. 
253,  S.  G.  1875. 


LIFE     INSURANCE— &e     INSUR- 
ANCE. 


LIFE  RENTS— iS«  RENTS, 


LIMITATION    OF     ACTIONS-Sec 
PRESCRIPTION. 


LIMITS— &«   BOUNDARIES, 

L  Of  Hudson  Bay  Gompant,  see  HUDSON 
BAY  COMPANY. 
II.  Of  Qn£BEc  Distbiot,  see  QUEBEC- 


LIQUIDATED  DAMAGES— &0  CA- 
PIAS, COMPENSATION,  DAM 
AQES,  &Q. 


LIQUOR. 


I.  Sale  of,  see  SALE. 


LITISPENDENCE. 
1.  Plea  of,  see  PLEADING. 


LITERARY    PR0PERTY--i8f«    PBO 

PKRTY. 


709 


LOSS  AND  DAMAGE. 


UVERT-STABLB  KBBPBRa 

I.  Liability  of,  «ee  BAILMENTS,  HOTEL- 
KBEPEBS,  Ao. 


LOAN. 


L  PBBSomipnov  of,  324. 
n.  PmooF  OF,  326. 

m.  RiCOTKRT  OF,  326. 

L  Prbscbiption  of. 

324.  Action  was  taken  on  an  acknowledgment 
of  a  loan  from  a  private  individual  to  a  commer- 
cial firm,  and  the  defendant  pleaded  the  prescrip- 
tion of  Rix  years,  under  10  &  U  Vic.  cap.  11, 
wc-  l^Heidf  that  in  such  case  the  limitation  in 
qaestioD  did  not  apply.  WhUhaw  A  Qilm&wr 
et  at,  6  L.  C.  J.  319  &  13  L.  C  R.  94,  S.  C,  & 
15L.C.  R.  177,  Q.B.  1862. 

n.  Proof  of. 

325.  A  prescribed  note  cannot  be  admitted  as 
proof  of  a  loan.  Oibeau  v.  Chef,  14  L.  C.  J. 
63,  a  C.  R.  1868. 

III.  Reoovebt  of. 

326.  In  an  action  u]x>n  an  obligation  for  a 
loan — £reU,  that  the  plaintiff  could  only  recover 
the  amount  of  money  proved  to  have  been  re- 
ceived b^  the  defendant,  and  not  the  amount  of 
the  obligation.  Belleau  ▼.  Degourdelle,  11 
L.  C.R.  166,  S.C.  1861. 


LOANS. 

I.  POWKR  OF  MUKIOTPAL  CORPOBATIOM  WITH 

Rboibd    to,    see  MUNICIPAL    CORPORA- 
TIONS. 


LODGING— iStec  BOARD  AND 
LODGING. 


L0D8  BT  VBNTE8— &c  SBIGNIO- 
RIAL  RIGHTS. 


LOSS  AND  DAMAGE—^  DAM- 
AGES. 


LUGGAGE. 
LOST  PROPERTY. 


no^ 


I.  S4LK  OF,  <ee8ALE. 


LOTTERIES. 

L  Contracts  Founded  on,  327. 

n.  Penalty  for  Selling  Tickets  in,  329. 

I.  Contracts  Founded  on. 

327.  In  an  action  for  the  recovery  of  the  pur^ 
chase  money  Btipulated  in  a  deed  of  sale  pai«fle<f 
in  execution  of  a  lottery,  the  flaie  was  hela  to  he- 
invalid,  and  the  action  was  dismissed.  Fergu- 
son et  at  V.  Scott,  2  Rev.  de  L6g.,  315,  Q.  ti.. 
1843. 

II.  Penalty  for  Selling  Tickets  in. 

328.  On  a  writ  of  habeas  corpus  issued  oty 
hehalf  of  a  person  imprisoned  under  a  convic- 
tion, for  selling  tickets  in  a  foreign  lottery — Heldp. 
that  the  statute  14  Geo.  III.  cap.  83,  introduced 
into  the  Province  that  portion  of  the  criminal 
law  of  Englan-1  only  which  was  of  universal 
application  there,  and  not  such  parts  as  were^ 
nierelv  municipal  and  of  local  importance,  and* 
that  tne  statutes  9  Geo.  I.  cap.  19,  &  6  Geo.  II. 
cap.  35,  which  impose  certain  penalties  on  per- 
sons selling  tickets  in  a  foreign  lottery,  hav& 
heen  made  to  form  part  of  the  criminal  law  ia 
Lower  Canada.*  Rousse  exp.,  S.  R.  321,  K.B.. 
1825. 


LUGGAGE. 

I.  Liability    of    Carriers  fob,  see  CAR- 
RIEKS. 


•The  adTerttoinfe,  printing,  publishing  or  reoommead- 
ingany  project,  proposition  or  scheme  of  drawing  br 
lota,  baxaar  or  lottery  foreign  to  this  proTlnoe,  at  treil 
as  tae  sale,  offer  to  sell  or  the  parohase  of  any  ticket,, 
chance  or  share  in  any  sach  lottery,  are  absolutely  pro- 
hibited, and  whosoever  shall  off^^nd  in  any  manner 
whatsoever  against  thissection  of  this  Act  shall  Ibr  each 
offence  Incur  a  penalty  of  fifty  dollars,  to  be  rpoovered 
by  summary  process  before  a  Justice  of  the  peace  of  the 
district  wherein  the  ofFence  shall  be  oommltted,  upon 
the  oath  of  a  credible  witness  other  than  the  complain- 
ant. One  half  of  such  penalty  shall  belong  to  the  partv 
who  shall  have  sued  for  the  same,  and  the  other  halishau 
belong  to  Her  Majesty,  and  shall  form  part  of  the  con> 
solidated  revenue  fund  of  the  Province.  If  the  said  fine 
and  the  cost  of  the  prosecution  are  not  immediately 
naid,  the  offender,  upon  conviction,  diall  be  Imprisoned 
in  the  common  gaol  of  the  district  in  which  the  offence 
shall  have  been  committed,  for  a  period  of  time  not  to 
exceed  three  calendar  months,  uufess  the  said  fine  and 
costs,  and  those  of  the  imprisonment  and conyevaoco  of 
the  offonder  to  the  common  gaol,  be  sooner  paid.  Q.  St 
Vic. ,  cap.  86,  sec.  3.— Ed. 
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HAOI8TBATE. 


MAKDAMU8. 


7« 


I.  WUT  18. 


MACHINE. 


1  A  machine  for  manafao taring  potash,  oon- 
iMliVK  of  ovene,  kettles,  tuba,  etc,  is  not  a 
vmhm  within  Ike  iD««ning  of  4  A  5  Yio. 
ftp.  26,  sec.  5,  the  catting,  breakiii|(,  or  darnsg- 
>nj  of  which  is  felonious.  Begina  ▼.  DoAsriy.i 
3L.aB.255,  Q.B.  1852.  ^ 


liable,  if  done  in  good  faith  and  in  the  exercise 
of  his  disoretfon.  SieveM&n  v.  WiUon,  3 
L.  G.  J.  254,  S.  a  1857 ;  31  Vic  cap.  70,  sec.  5. 


MACHINERY. 
I.  WiiRABTY  OF,  see  WARBANTY. 


MADNESS— &e  IMBECILITY. 

J.  KoT  A  Oroukd  of  S^pakation  de  Corps, 
t«  MARRIAGE,  Separation. 


MAGISTRATE— /gee  DISTRICT 
MAGISTRATE. 

I   COKTIOTIOH  BY,  2,  3. 

II.  Delay   o!f    Sommovs   by,  see  PROCE- 

DtJRB,  Sbrticb.  •  ' 

in.  Liability  of,  4-6. 

rJJ'  P"^«»8    OF,    UNDER    LlOBNSE    LaW,    See 

UCKNSB  LAW. 

I.  CoimCTlON  BY. 

2.  On  a  rule  to  quash  a  eonyiction  by  a 
niagisirate  on  the  ground  of  irregularities  in  the 
^Tfice—Beld,  that  the  ser rices  or"  a  copy  of  the 
***™nioDB  certified  by  the  clerk  of  the  peace  and 
foltowed  by  the  appearance  of  the  defendant  is 
sufficient.  Carignae  exp.  k  The  Barbour  Com- 
»wnwier«  of  Montreal,  5  L.  C  R.  479, 8.  C.  1865. 

3.  And  heldy  also,  that  the  case  could  be 
rHnrned  befoieone  magistrate,  and  adioumed 
fnffli  day  to  day  bjr  one  or  more,  and  it  was 
'tuficieot  if  the  trial  took  place  before  one  and 
tilt  Bsroe  magistrate,  but  that  a  conviction  for 
tvo  offences  and  inflicting  only  one  penalty  was 
Uo.    lb. 

in.  Liability  of. 

4-  Aq  ftctioD  against  three  magistrates  for 
woney  due  under  a  contract,  made  oy  and  with 
the  overseer  of  roads  in  Quebec  for  the  repair  of 
a  street,  which  other  magistrates  sitting  in  the 
Court  of  Quarter  Sessions  had  approved,  can- 
not be  maintained.  Hubert  &  CoUman  et  aU  2 
ReT.  de  Ug.  80,  K.  B.  1817. 

5.  Oil  ftD  application  for  attachment  against 
» tnajgistrate  for  contempt,  on  the  ground  of  hav- 
'r>g  i6.«ued  a  warrant  and  arreHted  a  seaman 
ivhitat  aitendmg  his  proctor  for  the  purpose  of 
'Hnging  his  suit — Beld,  that  the  application 
iiusi  be  rejected.  Tke  Isabella  in  re.l  S.  V.  A.  C. 

J^,  V.  A.  C.  ia37. 

6.  Action  for  damages  was  brought  cgainst 
he  mayor  of  Montreal  by  a  party  who  had 
eeo  injured  b^  the  firing  of  the  troops  under 
i)e  orders,  as  ii  was  alleged,  of  the  defendant, 
uring  a  riot,  and  the  evidence  was  conflicting 
*-  to  the  necessity  of  the  order  given  to  fire,  and 
i«>  whnber  it  had  actually  been  given  by  the 
lefeniiaot  or  not — HMy  that  though  he  may 
are  acted  hastily,  atill  he  could  not  be  held 


MAGISTRATES  COURT. 

L  Appeal  from,  see  APPEAL. 

II.  JmiBDioTjoN  OF,  set  JURISDJOTION. 


MAIL  CARRIERS— iSee  BRIDGES 

Toll. 


MAINTENANCE— iSte  ALIMENTS. 

I.  Arrears  of,  see  DONATION. 
XL  Liability  for,  7. 

III.  Of  Illegitimate  Children,  8. 

IV.  Of  Roads,  see  MUNICIPAL  COR- 
PORATIONS. 

II.  Liability  for. 

7.  The  husband  of  plaintiff,  a  minor,  deserted 
his  wife  and  two  young  children,  and  retarded 
to  live  with  his  mother,  leaving  his  family  in 
indigent  circumstances,  and  the  plaintifif  brought 
action  for  maintenance  of  the  children  at  once 
against  the  father  and  asainst  his  mother,  the 
grandmother  of  the  children,  alleging  her  in- 
ability to  support  them — Held^  that  the  action 
waff  Droperly  brought,  and  that  the  grandmother 
was  liable.  Riche  k  RaUe  et  ah,  16  L.  C.  R. 
413.  C.  C.  1865  J  165  C.  C. 

IIL  Of  Illegitimate  Children. 

8.  A  mother  of  an  illegitimate  child,  though 
not  appointed  tutrix,  has  an  action  against  the 
father  of  the  child  for  its  maintenance.  Bilodeau 
k  Tremblay,  3  R.  L.  445,  S.  C.  R.  1871 ;  240 
C.  C. 


MAJORITY— See  MINORITY. 


MALICE. 

I.  Evidence  of,  in  Criminal  Cases,  «ee  EVI- 
DENCE 

II.  In  Libel,  see  UBEL  AND  SLANDER. 

III.  Presumption  of,  see   DAMAGES  for 
Illegal  Attachment. 

IV.  Proof  of,  see  EVIDENCE. 


MANDAMUS. 

I.  Affidavit  for,  9. 

II.  Application  for,  10-12. 

III.  Power  or  Prothonotary  to  Issue,  13. 

IV.  Procedure  IN,  14  19. 

V.  Regularity  of,  20. 

VL  Return  to  Writ  of,  21. 

VII.  Service  op,  22. 

VIII.  When  Lies,  2,«5. 

IX.  Writs  of,  36,  37. 

I.  Affidavit  for. 

9.  The  affidavit  in   support  of  an  applica- 
tion for  a  writ  of  roandanins  may  be  general, 
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and  Biniply  to  the  effect  that  the  allesations  of 
the  petition  are  true.*  Smiih  r.  l&Umt  18 
U  C.  J,  193,  S.  C.  1874  i  1023  C.  C.  P. 


n.  Afplioation  for. 

10.  An  application  for  a  writ  of  mandamus 
under  art.  1023  of  the  Code  of  Civil  Procedure, 
as  amended  bj  Q.  35  Vic,  cap.  6,  sec.  22,  may 
be  granted  bj  a  judge  in  chambers,  even  during 
term.    lb. 

11.  The  petition  for  a  mandamus  must  set 
forth  sufficiently  the  interest  of  the  petitioner, 
and  that  he  has  no  other  means  of  procuring 
what  he  claims.  Provost  v.  Mtuson,  6  K.  L. 
fto7,S.  C.  1874;    1023  CC.  P. 

12.  And  where  the  petition  was  that  the  clerk 
of  Her  Majesty's  Court  be  ordered  to  furnish 
thepetitioner  with  a  copy  of  certain  documents 
—Held,  necessary  to  allege  that  the  rer*pondont 
was  guardian  or  ciepositary  of  such  documents, 
lb. 

III.  Power  of  Prothonotart  to  Issue. 

13.  The  Municipality  of  the  County  of 
Arthabaska  passed  a  by-law,  prohibiting  the 
sale  of  liquor  in  the  county  for  the  space  of  a 
year  in  quantities  less  than  three  gallons ;  the 
petitioner,  a  merchant,  sued  out  a  writ  of  man- 
damus toconipel  the  collector  of  Inland  Revenue 
to  erant  him  a  license.  Notwithstanding  the  said 
by-law,  the  writ,  in  the  absence  of  the  judge, 
was  granted  by  the  prothonotary  of  the  district 
On  appeal  to  the  Court  of  Review  by  the  revenue 
collector — Held,  that,  except  in  a  case  of  urgent 
necessity,  the  prothonotary  had  no  power  to 
issue  such  writ,  and  that,  notwithstanding  it 
has  been  evince  ratified  by  a  judge,  the  whole 
proceedings  must  be  declared  null.  Auger  v. 
C6U,  17  L.  C.  R.  29,  S.  C.  R.  1866. 

IV.  PaOOEDURE  IN. 

14.  On  a  writ  of  mandamus  aripinf;  out  of 
the  election  of  a  church  warden—  Held^  that  a 
rule  might  issue  against  two  marguilliers  to  de- 

?rive  them  of  their  office  and  to  elect  two  others. 
lenouf  exp,  I  Rev.  de  Ug.  310,  Q.  B.  1844. 
16.  And  held,  also,  that  the  writ  need  not  be 
served  on  the  warden  againnt  whom  it  issued, 
but  that  a  service  on  the  corporation  was  suffi- 
cient,   lb.  1026  Ac  1027  C.C.  P. 

16.  On  an  exception  to  the  form  of  a  writ  of 
mandamus,  which  had  been  taken  against  the 
directors  of  a  joint  stock  company  to  compel 
them  to  afford  communication  of  their  books 
and  papers — Heidi  that  a  writ  of  mandamus  in 
this  province  was  simply  a  writ  of  sumnnons  to 
the  directors  of  the  corporation  individually, 
enjoining  them  to  appear  and  answer  to  the  de- 
mand in  the  petition,  and  it  could  be  even  ad- 
dressed to  the  secretary  and  subordinate  officers 
of  the  corporation,  ana  those  under  the  control 
of  the  directors.  Hibbard  v.  Barsalou  et  al.t  1 
R.  L.  695,  S.  C.  1865 ;  1023  C.  C.  P.  &  Q.  35 
Vw.  cap.  6,  sec-  22. 

17.  Where  a  law  student  caused  a  writ  of  man- 


damus to  issue  to  compel  the  committee  of  the 
bar  for  the  district  of  Three  Rivers  to  examine 
him  for  admission  to  the  practice  of  the  law,  set- 
ting up  that,  uniler  regular  articles  of  clerkshi|v 
heliaa  served  three  years  in  a  lawyer's  office  m 
Montreal,  and  afterwards  for  a  year  at  Three 
Rivers,  and  had  besides  a  certificate  of  study  in 
a  course  of  law  from  the  College  of  Su  Marie^ 
and  that  the  committee  had  refused  to  examine 
him,  and  the  committee  appeared  by  one  of  their 
number,  and  pleaded  to  the  writ  that  it  did  not 
appear  that  the  petitioner  had  studied  for  three 
years  in  the  city  of  Three  Rivers,  or  for  the  ne- 
cessary length  of  time  any  where-— JlisW,  dismiss- 
ing the  demurrer  of  the  petitioner,  that  not 
bemg  summoned  as  a  corporation,  but  as  mem- 
bers of  a  committee  of  the  corporation,  that  they 
could  not  appear  separately  and  individually, 
but  that  the  facts  alleged  by  the  plaintiff  having 
been  proved,  the  writ  must  issue  to  compel  them 
to  examine  him  according  to  the  terms  of  his 
petition,  but  without  costs.  Bureau  v.  Gtnai 
etal,\  R.  L.  674,  B.C.  1869. 

18.  An  ordinary  writ  of  summons  ordering  to 
appear  to  answer  a  petition  thereunto  annexed, 
asking  that  an  onierdo  issue  to  forbid  the  defen- 
dants to  do  a  certain  act,  is  the  regular  proce- 
dure in  mandamus.  Brown  k  The  Curi  et  al 
of  Notre  Dame  de  Montreal,  6  R.  L.  379  A  20 
L.  C.  J.  228,  P.  C.  1874. 

19.  On  a  petition  in  mandamus  the  court  may 
order  less  than  was  asked,  provided  that  what  it 
orders  is  pruved  for  by  the  petition,  or,  in  other 
words,  may  aefine  more  exactly  the  act  referred 
to.    lb.  A 1025  0.  C.  P. 

V.  Rboularitt  of. 

20.  Where  a  petition  for  a  writ  of  summooa 
was  addressed  to  the  defendants  as  let  CttrS  et 
Marguilliers  d«  V(Eumre  et  Fabrique  de  la 
Paroisse  de  MontrM,  and  directed  them  to  inter 
in  the  Roman  Catholic  cemetery  the  body  of 
one  Guibord  according  to  usage  and  law,  and  to 
insert  in  the  register  of  burials  the  certificate  of 
such  interment,  and  on  an  ordinary  writ  of  sum- 
mons issued  on  such  peiiiion— Held,  that  the 
writ  and  mandate  therein  were  informal  a(id 
irregular,  and  therefore  they  would  be  ouaahed 
and  set  aside.  Brown  k  Les  Ouri  et  MarauU' 
Hers  de  VCEuvre  de  Montrial,  17  L.  C.  J.  89, 
Q.  B.  1873. 


•  T1i6  application  is  made  by  a  petition  aapportad  by 
an  affldaTit  afflrmiDc  that  the  facta  set  f ortb  m  tike  peti- 
tton  are  tme.    Q.  So  Vic  cap.  6,  lec  22. 


VI.  Rbturv  to  Writ  of. 

21.  To  answer  to  a  writ  of  mandamus,  order- 
ing a  fabrique  to  hold  an  election  for  roar^il- 
lier,  that  one  has  been  legal lyMected  according 
to  law  is  a  legal  and  sumcient  return.  Turcot 
exp^  2  Rev.  de  Ug.  83,  Q.  B.  1846. 

Vn.  Sbrviok  of. 

22.  Under  a  writ  of  mandamus  to  compel  a 
railroaii  company  to  make  the  necessary  eatriee 
in  their  bookH  of  a  sale  to  him  of  a  certain  a  am- 
ber of  shares  of  the  capital  stock  of  theoompany 
— BM,  maintainingan  exception  to  the  form  of 
the  respondent,  that  both  the  copy  of  the  writ  umA 
of  the  petition  must  be  served  upon  the  defea- 
dant,  under  12  Vic  cap.  41.  MeDemM^  The 
Montreal  k  Kern   York  BaiOs^  Ompm^^  ^ 
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L.  C.  R.  233,  8.  C.  1866;  1023  G.  C.  P.  A  Q.  36 
Vic,  cap.  6,  sec.  22. 

Vm.  Whem  Li«8. 

23.  No  mandamus  can  be  issued  to  jastices  of 
the  peace  oommanding  them  to  grant  a  license  to 
keep  a  pa blic  bouse.  Samion  exp,,  2  Rev.  de  L6ff, 
441.  K.  B.  1820 ;  1022,  sec.  2,  C.C.  P.,  &  art.fe 
infra. 

24.  A  mandamus  maj  be  issued  to  a  fk- 
brique  for  the  restoration  of  an  officer  of  the 
civil  government  to  the  use  and  occupation  of  a 
hane  a^honnear.  Rex  exp,  &  The  Fabrigue  of 
Painte  aux  Trembles,  2  Uev.  de  LSr.  63  &  441. 
K,  B.  1821, 

26.  The  court  will  not  grant  a  mandamus  to  the 
sheriff  to  cause  the  sale  of  lands  and  tenements, 
as  directed  by  the  ordinance  26  Geo.  rir.,cap.  33, 
to  be  advertised  in  a  newspaper  called  the  Que- 
bec 0€uteite,  where  it  is  not  shewn  that  there  is 
no  other  satisfactory  legal  remedv ;  nor  will  the 
court  grant  an  injunction  to  the  Kine's  printer, 
enjoining  him  not  to  advertise  the  sale  of  lands 
and  tenements  under  the  same  order.  NeiUon 
«p.,  S.  R.  168,  K.  B.  1874. 

26.  An  application  was  made  founded  upon  the 
provisions  or  4  Vic.|  cap.  31,  bj  which  the  corpor- 
ation is  authorized  to  take  private  property  for 
public  usefi,and  by  which  it  is  provided  also  that 
the  indemnity  in  puch  case  shall  be  settled  be- 
fore a  session  of  justices  of  the  peace  and  by  a 
jury,  and  extends  a  remedy  in  all  cases  in  which 
compensation  is  due  for  costs  due  t*y  the  corpora- 
tion* In  the  prenent  case  the  property  of  the 
petitioner  had  Wen  ploughed  up  in  order  to  stop 
the  progress  of  the  fire,  and  the  petition  was  to 
compel  the  corporation  to  settle  the  amount  of 
indemnity  to  which  be  was  entitled — Writ  re- 
fUsed,on  the  ^und  that  it  had  not  been  shewn 
that  the  petitioner  had  any  claim  against  the 
corporation  for  such  less.  McKenzie  exp.,  1 
Re?,  de  L^g.  394,  Q.  B.  1 845. 

27.  A  mandamus  will  not  lie  from  a  judg- 
ment of  a  municipal  council  in  matters  of  con- 
troverted eleciioim.  Si,  Louis  exp.,  2  L.  G.  R. 
600,  S.  C.  1862. 

28.  A  writ  of  mandamus  will  not  lie  to  com- 
pel a  fabrique  to  repair  the  fences  of  a  grave- 
yard. VinceUette  v.  The  Fabrique  of  St  Athe- 
nose,  6  L.  C.  R.  484,  S.  C  1866. 

29.  Where,  on  objection  being  taken  on  a 
nY)und  of  interest,  the  petitioner,  a  member  of 
tne  city  council  of  ttie  citv  of  Quebec,  was  pre- 
Tented  from  voting,  and  the  vote  being  equally 
^divided  the  mayor  voted  against  the  motion — 
Held,  on  application  for  a  writ  of  mandamus, 
that  there  was  no  such  interest  as  to  debar 
the  petitioner  from  voting,  and  that  a  writ  of 
mandamns,  directed  to  the  mayor,  would  lie  to 
cause  the  vote  of  the  mayor  to  be  struck  from 
the  m  in  a  tee,  and  the  vote  of  the  petitioner  re- 
corded in  hie  stead.  Robertson  v,  Robitcdlle,  7 
L.  C.  R,  3,  S.  C.  1867. 

30.  The  petitioner,  a  merchant,  in  compliance 
with  instructions  from  the  commissioner  of 
public  works  of  the  province,  purchased  land  for 
them  under  the  13th  A  14th  Vic,  cap.  13,  and, 
on  his  elaim  for  remuneration  being  denied. 
caused  »  writ  of  mandamus  to  issue,  to  compel 
them  to  refer  bis  claim  to  arbitration  under  sec. 
8  of  0d«b  Act— AlA  that  the  mandamus  would 


lie.    Young  k  Lemieux  ei  al.,  9  L.  C.  R.  43, 
S.  G.  1868. 

31.  A  person  proving  himself  to  have  an  inter- 
est in  the  affairs  of  a  company  is  entitled  to  a 
mandamus,  to  compel  the  directors  to  allow  him 
to  have  communication  of  the  books.  Hib^ 
bard  v.  Barsalou,  1  L.  G.  L.  J,  98,  8.  0. 1866. 

32.  A  writ  of  mandamus  will  lie  against  a 
registrar  for  refusing  to  deliver  a  deed  registered 
in  his  office.  Doutre  &  Oagnier,  13  L.  G.J,  306  ; 
8.  G.  R.  1869;  1022,  sec.  2,  G.  G.  P. 

33.  The  plaintiff  issued  out  a  writ  of  manda- 
nius  against  the  crown  lands  a^nt,  to  compel 
him  to  grant  him  certain  permits  to  cut  wood 
under  G.  S.  G.  cap.  23,  and  the  defendant  pleaded 
that  he  was  only  the  agent  of  the  crown  land 
commissioner,  without  whose  authority  he 
could  not  act,  and  that  the  mandamus  granted 
could  not,  therefore,  be  executed,  seeing  that  he 
could  not  be  compelled  by  law  to  do  thai  which 
he  had  no  authority  to  ao—Held,  that  the  pre- 
tensions of  the  defendant  were  good,  and  the 
mandamus  was  dismissed.  Oouin  v.  Dubord* 
2  R.  L.  49,  S.  G.  1870. 

34.  An  order  having  been  given  by  the  minich 
ter  of  public  instruction  against  the  school 
commissioners  of  the  parish  of  St  Franeois  de 
SalUs,  and  the  latter  having  refused  to  ohey  it, 
a  writ  of  mandamus  issued  at  the  request  of 
the  minister  and  a  ratepayer  conjointly — Held, 
that  the  minister  must  be  put  out  of  court  with 
costs,  but  that  the  mandamus  would  lie  for  the 
benefit  of  hip  co^oursuivant  Ohauveau  ei  at  & 
The  School  Commissioners  of  t?ie  Pcaish  of  St 
Franffois  de  SaUeSy  2  R.  G.  230,  Q.  B.  1872. 

36.  The  Superior  Gourt  has  no  authority  to 
issue  a  mandamus  to  compel  the  license  commis- 
sioners to  grant  a  license.  Privet  &  Sexton  et  al.. 
18  L.  G.  J.  192,  S.  G.  1874;  Q.  37  Vic,  cap.  3. 

IX.  Writs  op. 

36.  A  writ  of  mandamus  addressed  to  a  per- 
son as  secretary-treasurer  of  the  corporation  of 
the  parish  of,  etc.,  is  null,  inasmuch  as  there  is 
no  such  public  officer.  Oraoel  v.  Marcott,  9 
L.  G.  J.  94  &  16  L.  G.  R.  244,  8.  G.  1866. 

37.  On  an  exception  to  the  form  of  a  writ  of 
mandamus — Held,  that  where  the  prothonotary 
grants  such  writ  in  the  absence  of  a  judge,  that 
Use  execution  of  it  is  suspended  until  the  three 
days  allowed  for  filing  an  exception  thereto 
have  expired,  and,  if  it  is  served  within  such 
three  days,  it  will  be  quashed  on  motion.  Ghr& 
goire  k  Herder,  17  L.  G.  R.  226,  8.  G,  1867. 
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MABGUILLIBRS. 

L  AocoiTirr  of,  see  BISHOPS. 

n.  Liability    op,   see  ACTION    bk   Rbd- 

in.  PowsRS   or,   Aa.t   see  CHURCH   FA 
BRiqUES. 

IIARITAL  AUTHORITY— See   MAR- 
RIAGE. 


MARINE  CODE. 

I.  OfFrakcb. 

38.  The  Code  Marine  of  Prance,  if  it  ever  were 
in  force  in  Canada,  was  not  part  of  the  common 
law,  bat  a  part  of  the  droti  pnbUcy  and  con- 
Bequentlj  was  superseded  by  tbe  eflect  of  the 
conquest ;  and,  if  it  werv  law  in  the  admiralty 
jurisdiction  of  that  time,  whether  it  were  a  part 
of  the  public  law  or  of  the  common  law,  it  was 
abolished  by  the  introduction  of  the  Maritime 
Law  of  England.  Baldtoin  v.  Gibbon,  2  Rev. 
deUg.  74,JB:.B.  1813. 

MARINE    INSURANCE— Sfec   IN8UR 

ANCE. 


MARINERr-S«     MARITIME     LAW, 

SEAMEN,  &c. 

MARITIME  LAW. 

I.  Collision,  39-98, 

II.  Costs  ik,  99. 

III.  Damage  to  SubMarike  Telegraph^  100. 

IV.  DarkNioht,  101. 

V.  Duties  op  a  Vessel,  102. 

VI.  Jurisdiction  Under,  103-106. 

VII.  Liability  of. 
Magistrate,  106. 
Master  of  Vessel,  107. 
Pilot,  108. 

VIII.  Lien  upon  Vessels,  109. 

IX.  Negligence,  110. 

X.  Pilots,  111-123. 

XL  Pleading  in  Actions  Under,  124-126. 
Xn.  Power  of  Master,  127. 

XIII.  Probatort  Terms,  128. 

XIV.  Procedure  Under,  129, 130. 

XV.  Proxies  in  Cases  Under,  131. 

XVI.  Regulations  op  Trinity  House,  132. 

XVII.  Rights  op. 

Captain  of  Vessel  in  Cases  of  Mutiny,  133, 
134. 

Passengers,  135. 
Seamen,  136, 137. 

XVIII.  Sailing  op  Vessel,  138. 

XIX.  Salvage,  139-161. 

XX.  Treasure  Troyb,  162. 

I.  Collision. 

39.  In  appeal  from  an  action  brought  before 
the  Court  6f  King's  Bench,  arising  out  of  a  col- 
lision on  the  St.  Lawrence — Heldf  confirming  the 
judgment  of  tbe  court  below,  in  which  the  court, 
Deing  of  opinion  that  the  damage  was  occasion- 
ed by  the  neglect  of'ihe  defendants,  pronounced 


for  damage  and  costs.    MaiUmnd  ei  al  St  Mol- 
son  et  al.,^.  R.  441,  K.  B.  1830. 

40.  In  matters  of  collision  the  owners  of  ves- 
sels are  not  exempt  from  their  legal  responsibi- 
lity, notwithstandmg  their  vesHel  is  under  the- 
care  of  a  pilot.*  The  Cumberland  »»  re, 
1  S.  V.  A.  C.  76,  &  The  Lord  John  Russell  in  re„ 
1  S.  V.  A.  C.  190,  V.  A.  C.  1838. 

41.  A  vespel  (giving  a  foul  berth  to  another 
vessel  is  liable  in  damages  caused  by  collision 
to  the  vessel  to  which  i-uch  foul  berth  was  given 
by  her,  although  the  immediate  cause  of  the 
collision  was  a  vis  mqjor^  and  no  uuskilfulnes* 
or  misconduct  was  imputable  to  the  offending 
vessel  alter  giving  such  foul  bertb.    lb. 

42.  In  a  case  of  collision  between  two  ships 
while  ascending  the  river  St.  Lawrence,  the 
court,  assisted  by  a  captain  in  the  royal  navy, 
pronounced  for  damages,  holding  that  when 
vessels  are  crossing  each  other  in  oppof'ite 
directions,  and  there  is  doubt  of  their  «)ine  clear, 
the  vessel  upon  the  port  or  larboard  taclc  is  to 
bear  to  and  heave  about  for  the  vessel  upon  the 
starboard  tack.f  The  Nelson  Village  in  re, 
1  S.  V.  A.  C.  166,  V.  A.  0. 

43.  Vessels  are  required  upon  a  dark  night 
to  show  their  position  by  a  fixed  light  while  at 
anchor  in  the  harbor  of  Quebec,  and  the  want 
of  such  liffhl  will  amount  to  neglect,  so  as  to 
bar  a  claim  for  any  injury  received  ly  other 
vessels  running  foul  of  them.  T^r  M  ;  j,  ^<27«t^ 
beU  in  re,  I  s!  V.  A.  C.  222,  V.  A.  C,  &  The 
Dalia  in  re,  1  S.  V.  A.  C.  242,  V-  A.  C.  1841  X 

44.  And  in  a  case  where  the  court  was  of 
opinion  that  the  damaee  was  occasioned  by 
accident  imputable  to  the  imprudence  of  the 
injured  vessel,  and  not  to  the  misconduct  of  the 
other  vessel,  the  owners  of  the  latter  were  dis- 
missed. The  Leonidfis  in  re,  1  S.  V.  A.  C.  226, 
V.  A.  C.  1841. 

46.  Where  a  cause  of  collision  was  brought 
against  a  ship  for  running  foul  ot  a  floating 
lii^ht  vessel— J^eW,  that  there  was  a  presump- 


•  In  case  any  damage  to  person  or  property  arises  from 
the  non-observance  by  any  yertel  or  raft  of  any  of  th« 
rules  prescribed  by  this  Act,  snch  damase  »^hal!  be  darn- 
ed to  have  been  occasioned  by  the  wllfal  default  of  the 
person  in  charge  of  snch  raft  or  of  the  deck  of  such  t»- 
sel,  at  the  time,  unless  the  contrary  be  proved,  or  It  be 
shown  to  the  satisfaction  of  the  court  that  the  eirciim- 
stances  of  the  case  rendered  a  departure  from  the  said 
rules  necessary,  31  Vic ,  cap.  68,  sec.  7 ;  but  by  a  later  sta. 
tute  it  is  provided  that  "  nothing  in  this  Act  shall  be 
deemed  to  oblige  the  owner  or  master  of  any  ship  to  wn- 
ploy  or  to  give  his  ship  into  the  charge  of  a  pUot,  either 
on  the  ground  of  his  being  compelled  to  pay  pQotage 
dues  to  any  person  or  otherwi  e,  or  to  exempt  any  owner 
or  master  of  any  ship  from  liability  for  any  low  or 
damage  being  occasioned  by  his  ship  to  anv  perM>n  or 
property,  onthe  ground  either  of  such  ship  beinc  in  tbe 
charge  of  a  Uoensed  pilot,  or  of  such  loes  or  damage 
being  occasioned  by  we  act  or  default  of  a  UeeDsed 
pilot,  or  on  any  other  ground."  0. 86  Vic,  cap.  61,  aec  e. 


t  If  two  sailing  ships  are  meettnc  end  on.  or  mvIj 
end  on,  so  as  to  Involve  risk  of  collision,  th«  helms  of 
both  shall  be  put  to  port,  m>  that  each  may  paw  on  the 
port  side  of  the  other.  31  Vio.,  cap.  68,  sec  2,  SB.  U. 

ilf  in  any  case  of  collision  It  appears  to^to  coort 
before  which  the  case  Is  tried  that  snch  eolUstott  was 
occasioned  by  the  non-obserranoe  of  any  of  fM  xnies 
prescribed  by  this  Act,  tij»  vessel  1^  w^  •JA*"^ 
have  been  infringed  thaU  be  dsemea  to  be  in  flwrit,  and 
the  owner  of  such  vessel  shall  not  he  aatntedtoVMora' 
any  rpcwnpense  wfaatavsr  for  any  danwgaiaitllP»  by 
such  vsssel  in  sueh  ooIUbImu judeiia  t^jM*  Mteftwa  to 
the  satisfaction  of  the  conrt  tMtfManmaMaMaa  <x 
the  case  rendered  a  departure  fnna 
sary.    C.  31  Vic,  c^.  6^,  —  ^     " 
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tton  of  0088  cMdeflBoeas  or  want  of  skill,  and 
dtttthe  oardeu  was  cfut  upon  the  shipmaeters 
ind  the  owners  to  repel  ioat  preeumption,  in 
defult  of  which  the  eoari  must  pronounce  for 
dttuages.  J%e  Miramicki  in  re,  1  S.  V.  A.  G. 
237,  V.  A,  C,  1841. 

46.  If  it  be  practicable  for  a  vessel  which  is 
following  dose  on  the  track  of  another  vessel  to 
psreue  a  course  which  is  safe,  and  she  adopts 
one  which  ie  perilous,  then  if  mischief  ensue  she 
isiDswerable  for  all  consequences.  The  John 
Mim  m  re,  1  S.  V.  A.  G.  266,  V.  A.  G.  1848. 

47.  In  a  cause  of  collision  between  two  steam 
▼wela,  the  court,  assisted  by  a  captain  in  the 
fioral  Navy,  pronounced  for  damafces  and  costs, 
holding  that  the  one  which  crossed  the  course 
of  the  other  was  to  blame.  The  ByUmon  in  re, 
1 S.  V,  A.  C.  278,  V.  A.  C.  1860. 

48.  A  steamer  making  a  short  and  unusual 
torn  io  crossing  the  course  of  another  steamer, 
coming  in  the  same  direction,  contrary  to  the 
usual  practice  and  custom  of  the  river  and  the 
niitf  of  good  seamanship,  for  the  purpose  of 
bring  earlier  at  her  wharf,  was  condemned  in 
(laroages  for  collision.  The  Orescent  in  re,  I 
S.  V.  A.  C.  289,  V.  A,  G.  1863. 

49.  In  a  case  of  collision,  if  the  damages  have 
been  occasioned  by  accident  or  by  a  vit  mqjor 
the  loss  must  be  borne  by  the  party  who  sailers 
it.  neiSaraJkiLn]itnre,3L.G.R.486|y.A.G. 
1853. 

60.  An  action  was  brought  by  the  owner  of 
the  ship  Storm  King  for  damages  occasioned  by 
colliHion  in  the  harbor  of  Quebec — Held,  that 
if  any  person  having  the  charge  or  command  of 
auy  ship  or  vessel  coming  into  the  harbor  of 
Quebec  refuses  or  neglects  to  obey  the  directions 
of  the  harbor  master  in  respect  to  the  berth  to 
be  taken  by  such  ship  or  vessel,  or  in  respect  to 
the  moving  or  fastenmg,  shifting  or  removing 
the  same,  and  if  any  kis  be  incurred  by  reason 
ofeuch  refusal  or  neelect,  then  sach  ship  or 
vewel  8hall  bear  such  loss.  The  New  lork 
Pecket  in  re,  4  h.  G.  R.  343,  V.  A.  G.  1864. 

61.  Where  it  appears  by  the  evidence  that 
there  was  no  sufficient  lookout  on  board  of  a  ship, 
and  a  collision  occurs  between  such  ship  and 
another  towed  by  a  steamer,  because  the  steamer 
*as  not  seen  by  such  vessel  in  time  to  enable 
her  to  take  the  necessary  measures  to  avoid  a 
collision,  the  want  of  such  proper  lookout  on 
board  of  such  vessel  is  sufficient  neglect  or  mis- 
conduct to  make  her  liable  for  such  damages, 
although  she  adopted  the  most  seamanlike  and 
proper  course  when  a  collision   was  all    but 
io«Titable.     The  Ni(igara  in  re  k  The  Elizabeth 
in  re,  4  L.  C.  R.  264,  V.  A.  0.  1864.» 

52.  In  an  action  for  damages  between  two 
veRAels  caused  by  a  collision — Held,  that  if  two 
sailing  vessels,  both  upon  a  wind,  are  so  ap- 
proaching .each  other,  tne  one  on  the  star-board 
and  the  other  on  the  port  tack,  as  that  there 
will  be  danger  of  collision  if  each  continue  her 
course,  it  id  the  duty  of  the  vessel  on  the  port 
lack    to     immediately    give    way,    so   as   to 


*  Nothing  tn  these  rales  shall  exonerate  any  ship,  or 
the  owner  or  master  or  erew  thereof,  from  th«  conae- 
qaeaees  d  mm  neglect  to  carry  lights  or  BlgnaU.  or  of 
Maj  aegloei  tp  keep  a  proper  lookoat,  or  of  the  neglect  of 
•ny  preeanlioii  woieh  may  he  required  bj  the  ordinary 
pTAfCtloeof  ■naiiisn.  Of  by  the  special  eiroumstances  of 
ih«  eaee.    C.  St  Vie.  cap.  66,  sec.  2,  la.  20. 


prevent  all  chance  of  a  collision  occurring.  The 
BoeHn  Castle  in  re  A  The  Olen  Cairn  in  re^ 
4  L.  G.  IL  38,  V.  A.  G.  1864,  k  note  to  art.  i% 
sUfpra. 

53.  Where  two  ships  close  hauled,  00  opposite 
tacks,  meet  and  there  is  danger  of  collision 
if  each  continue  her  course,  the  one  on  the- 
port  tack  is  to  give  way  and  the  other  to  hold 
her  course  ;  but  she  is  not  to  do  this  if  by  doing 
so  she  will  cause  unnecessary  risk  to  the 
other}  neither  is  the  other  bound  to  do  so  if 
thereby  she  would  run  into  unavoidable  and 
imminent  danger;  but  if  there  be  no  such 
danger,  the  one  on  the  starboard  tack  is  entitled 
to  the  benefit  of  the  rule ;  and  where^  the  circum- 
stances of  the  case  having  been  examined,  no* 
sufficient  excuse  was  found  for  not  follow ing 
the  rule,  the  vessel  inflicting  the  imury  was 
condemned  in  damages  and  costs.  The  Marti 
Banaiyne  in  re,  1  8.  V.  A.  G.  350,  V.  A.  G.  185o. 

54.  The  schooner  DUigence,  while  lying  at 
anchor  in  the  harbor  of  Quebec,  and  displaying 
a  bright  light  in  the  rigging  of  her  foremast,, 
was  run  into  by  a  brigantine  which  had  come 
down  from  Montreal  and  had  cast  anchor  near 
her,  with  an  ebb  tide  flowing  high  in  the  direction 
of  the  schooner.  0  n  action  brought — Held^  that 
when  a  vessel  at  anchor  is  run  luto  by  another 
under  way,  the  one  under  way  is  bound  to 
show  by  clear  and  indisputable  evidence  that 
the  accident  did  not  arise  fh)m  any  fault  or 
neglect  on  her  part,  and  that  neither  by  the 
marine  or  common  law  is  a  vessel  justified 
in  not  taking  proper  precautions  against  a  colli- 
sion by  another,  oy  the  fact  that  such  other  ia 
not  in  its  proper  position ;  and  that,  therefore,  it 
was  no  evidence  on  the  part  of  the  vessel 
under  way  to  say  that  the  vessel  at  anchor 
had  not  complied  with  all  the  Trinity  House 
regulations,  in  relation  to  hanging  out  lights  at 
night,  eto.,  if  it  appear  that  tne  collision  took 
place  by  the  fault  or  negligence  of  the  vessel 
under  way.  The  Martha  Sophia  in  re,  10 
L.  G.  R.  3  &  2  8.  V.  A.  C.  14,  V.  A.  G.  1859. 

55.  And  in  another  case  where  no  blame  was 
attributable  to  either  party — Held,  that  the  mis- 
fortune must  be  borne  by  the  party  on  whom  it 
happens  to  light,  and  the  practice  of  the  court  i» 
in  such  cases  not  to  awara  costs  on  either  side. 
The  Marguerite  in  re,  10  L.  G.  R.  113  &  2  S.  V. 
A.  G.  19,  V.  A.  G.  1859;  2524  G.  G. 

56.  Where  a  collision  occurred  in  the  night 
between  two  sailing  vessels  in  the  River  St. 
Lawrepce,  in  consequence  of  the  non-observance 
of  the  rules  respecting  lights— ^e^,  that  the 
owner  of  the  vessel  by  which  such  rule  was 
infriujged  could  not  recover  for  any  damage 
sustai  ned  i  n  the  col lision .  The  Aurora  in  re,  10 
L.  G.  R.  446  A  2  8.  V.  A.  G.  53,  V.  A.  G.  WO, 
k  note  to  art.  51  supra^ 

57.  Damages  for  a  collision  which  is  the  re- 
sult of  an  inevitable  accident,  arising  from  foggy 
weather,  must  be  sustained  by  the  party  on 
whom  it  has  fallen,  and  the  vessel  proceeded 
againf^t  will  be  dismissed.  The  Anna  Johanne 
in  re,  10  L.  G.  R.  411  A  2  S.  V.  A.  G.  43, 
V.  A.  G.  1860;  2524  G.G. 

58.  And  held,  also,  that  questions  arising  out 
of  such  cases  are  generally  communis  Juris, 
and  where  both  parties  are  foreigners  it  is  im- 
portant to  determine  whether  they  are  commu- 
nis juris  or  not.    lb. 
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69.  In  cases  of  collieion,  where  the  evideDoe  ie 
•confliotiDg^  the  court  will  be  guided  by  the  pro- 
<babilities  of  the  like  cases  which  are  set  up, 
»Qd  owners  of  vessels  proceeded  airainst  will  be 
-dismissed  without  costs.  The  AiUa  in  re,  10 
L.  C.  B.  362  A  2  8.  V.  A.  C.  38,  V.  A.  C. 
1860. 

60.  In  an  action  of  damages  caused  by  the 
collision  of  one  vessel  with  another  in  the 
harbor  of  Quebec — Heldf  that  where  the  mis- 
management of  the  pilot  in  charge  is  the  cause 
of  the  accident  that  the  vessel  is  not  liable ;  but 
when  a  vessel  is  at  anchor,  apd  another  vessel  is 
^placed  voluntarily  by  those  in  charge  in  such  a 
position  that  accident  muet  ensue  on  the  arrival 

•of  an  event  which  is  probable,  those  in  charge  of 
4he  second  vessel  are  responsible.  The  Lotus 
in  r0, 1 1  L.  C.  a  342  A  2  8.  y.  A.  G.  68,  V.  A.  G. 
1861. 

61.  A  steamer  going  up  the  St.  Lawrence  at 
night,  on  a  voyage  from  Quebec  to  Montreal, 
:saw  the  light  of  another  steamer  coming  down 
the  river  at  a  distance  of  about  two  miles,  and 
when  at  a  distance  of  rather  more  than  half  a 
mile  took  a  diagonal  course  across  the  river  m 
order  to  gain  the  south  channel,  starboardmg 
her  helm,  and  then  putting  it  hard  toetarlioanJ ; 
the  steamer  coming  down  ported  her  helm  on 
seeing  the  other,  and  a  collision  ensued.  On 
action  of  damages  being  brought — Held,  that 
the  vessels  were  meeting  each  other  within  the 
meaning  of  the  Act  regulating  the  navigation 
-of  Canadian  waterp,  and  the  steamer  coming 
up  the  river  was  solely  to  blame  in  not  portm^ 
Jber  helm.  The  James  McKemie  in  re,  Iz 
L.  G.  R.  393  A  2  8.  V.  A-  G.  H7,  V.  A  G.  1862. 

62.  Where  two  cross  suits  were  brought  before 
the  Gonrt  of  Vice- Admiralty  arining  out  of  a  col- 
lision which  took  place  on  the  River  St.  Law- 
rence, between  the  baraue  *'Alma"  and  the 
steamer  **  Arabia" — Held,  that  the  meaning  ot 
the  act  with  respect  to  Canadian  waters  wa-<, 
4hat  when  two  vessels  are  seen  from  each  other, 
even  in  parallel  courses,  provided  they  are  clo^ie 
to  each  other,  or  in  any  course  so  that  there  is 
reasonable  probability  of  collision,  it  is  their 
dnty,  unless  otherwise  prevented,  to  obey  the  law; 
but,  where  a  steamer  coming  down  the  river 
•on  a  dark  night  meets  a  sailing  vessel,  and  tliOf<e 
in  charge  are  in  doubt  on  what  course  the  sailing 
vessel  is  on,  it  is  their  duty  to  une  her  engine  and 
slacken  speed  until  they  ascertain  the  courf^e  of 
the  sailing  vessel.  The  Arabian  in  re  &  The 
Ahna  in  re,  12  L.  G.  R.  238  A  2  S.  V.  A.  C.  72, 
V.  A.  G.  1862. 

63.  And  held,  that  where  both  are  to  blame 
the  rule  of  the  court  that  damages  be  divided 
be  suspended  by  sec.  12  of  the  Act  respecting 
the  navigation  of  Gaoadian  waters,  and  the 
penalty  of  a  party  neglecting  the  rules  en- 
joined by  sec.  8  is  to  prevent  the  owner  of  one 

vessel  from  recovering  damages  flroin  the  other, 
although  less  in  fault.    lb. 

64.  And  in  an  action  for  damages  before  the 
Superior  Gourt — Held,  ihat,  if  in  cases  of  colli- 
sion between  two  vessels  in  a  canal,  the  plain- 
tiff's vessel  was  on  the  wrong  side  of  the  canal, 
and  had  not  the  light  usually  carried,  he  would 
be  allowed  no  damages,  even  if  there  were  doubt 
as  to  the  cause  of  the  collision.  Bertrand  v. 
JHeHnsan,  12  L.  G.  R.  304, 8.  G.  1862. 

66.  A  vessel  having  the  wind  tree  is  bound  to 


get  out  of  the  way  of  a  vessd  eloss  hauled,  ne 
C&wrier  in  re,  2  8.  V.  A.  C.  91,  V.  A,  C.  1862. 

66.  The  ownen  of  a  vessel  having  a  branch 
pilot  on  board  are  exempt  from  Rabilitjr  for 
damage,  where  the  damage  is  caused  ezclosively 
bv  the  negligence  or  unskilfiilness  of  the  ihIoU 
Id.  and  note  to  art.  40  supra, 

67.  But  held,  also,  that  when  a  pilot  is  on 
board  a  ship,  he  must  be  actually  on  deck  and 
in  charge  to  relieve  the  owners  of  their  respon- 
sibility,   lb. 

68.  Of  two  vessels  beating  to  windward  on 
opposite  tacks,  it  is  the  duty  of  the  vessel  on  the 
starboard  tack  to  keep  her  course,  and  the  vessel 
on  the  larboard  tack  to  sive  way,  and  in  case  of 
collision  between  two  ships  it  is  not  enough  to 
show  that  the  accident  could  not  have  been  pre- 
vented by  the  party  at  the  moment  it  occurred, 
if  previous  measures  could  have  been  adopted 
to  have  rendered  the  occurrence  of  it  less  prob- 
able. The  Liberty  in  re,  2  8.  Y.  A.  C.  102, 
V.  A.  G.  1S64. 

69.  And  held,  also,  that  it  was  the  duty  of  the 
person  in  charge  of  such  ship  to  render  to  the 
other  ship  such  assistance  as  may  be  necessary, 
and  in  case  he  fail  to  do  so,  and  no  reasonable 
excuse  for  such  failure  be  shown,  the  collisioii 
will  be  deemed  to  have  been  caused  by  his 
wrongful  act,  neglect  and  default.    lb. 

70.  In  a  cane  of  collision,  where  there  is  rea- 
sonable doubt  as  to  the  party  who  is  to  blame, 
the  loss  must  be  sustained  by  the  party  on  whom 
it  liax  fallen.  The  Roekaway  in  re,  2  8.  Y.A.C. 
129,  V.  A.  G.  1866. 

71.  A  veasel  while  at  anchor  in  the  Harbor 
of  Quebec  havine  been  run  into  and  made  to 
start  from  her  anchorage  and  drift  down  with  the 
tide  a>;ainHt  other  vessels,  the  action  wasdie- 
mtsfed  on  the  ground  of  inevitable  accifient. 
The  McLeod  in  re,  2  8.  V.  A.  G.  140,  V.  A.  C 
1866. 

72.  Where  a  collision  occurred  between  a 
steamer  and  a  sailing  vessel  on  the  river  St. 
Lawrence,  no  proper  measures  having  been 
taken  to  prevent  an  reasonable  probability  of  a 
collision  on  board  of  the  plaintiff's  vessel,  and 
said  vessel  not  having  the  lights  required  by 
law — Held,  that  the  plaintiff  could  not  claina 
damages.  Sattvaaeau  v.  The  Richelieu  Cknm- 
pany,  7  L.  G.  J.  39,  8.  G.  1862. 

73.  The  persons  in  charge  of  the  plaintiflPs 
steamer,  supposing  the  defendant's  vessel  to  be 
at  anchor,  tried  to  pass  inside  it  and  the  shore* 
and  in  so  doin|;  the  two  vessels  came  into  colli- 
sion, and  the  plaintiff's  vessel  sustained  dania|^ 
— Held,  that  the  collision  being  caused  bj 
plaintiff's  mistake  they  could  not  recover.  Tke 
Trinity  House  &  Brown,  2  L.  G.  L  J.  132,  S.  C. 
Id66. 

74.  In  an  action  of  damans  by  the  owners  of 
a  brig  arising  from  a  collision  with  a  steamboat 
of  the  defendant's,  the  defendant's  boat  having 
run  into  the  brig  while  across  the  camJ,  aod 
unable,  owing  to  a  sudden  fall  of  the  wind,  to  cet 
out  of  the  way  in  time — Sdd,  reveraiac  Uie 
decision  of  the  court  below,  and  on  a  diArent 
appreciation  of  the  evidence,  that  the  vesa^  in  a 
position  contrary  to  rule  could  not  olaim  dam- 
ages for  being  run  into^  and  ooosequenthr  tbat 
the  owners  of  the  brig  ooald  not  recover,  ^imek 
etalk  Lefebwe,  16  L  G.  B.  290  AS  L.a  !«.  J. 
13,  Q.  B.  1866. 
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75.  To  entitle  the  owner  of  a  ship,  having  by 
compulsion  of  law  a  pilot  on  boanij  to  the  bene 
fit  of  exemption  from  liability  for  daniagei),  the 
fAult  most  be  exclusively  ihat  of  the  pilot.  The 
Secret inre,  11  L.  C.  J.  294  &  17  L-  C.  K.  309, 
V.A.C.  1867. 

76.  Bnt  where  the  accident  was  attributed  to 
tbe  deficiency  of  the  lookout  and  negligence  on 
board  the  vessel  doing  tlie  daniagei  and  not 
K>le)y  tbe  fault  or  neglect  on  the  pilot's  part,  the 
owner  was  held  liable  for  the  damage.  lb.  &  4 
C.LJ.41. 

77.  A  vessel  in  motion  is  bound  to  steer  clear 
of  one  at  anchor,  and  nothing  can  excuse  her 
duing  so  save  inevitable  accident.  The  Oriental 
in  ft,  2S.  V.  A,  C.  144,  V.  A.  C  1869. 

78.  Where  a  collision  was  occasioned  by  the 
improper  steering  of  a  veseel,  the  exclusive  act 
of  tbe  pilot,  the  owners  of  the  vessel  were  held 
entitled  to  the  exemption  provided  by  the  Sta- 
tute 27  k  28  Vic.  cap.  13,  and  that  this  exemp- 
tion was  not  affected  by  the  constant  employ- 
ment of  the  same  pilot  bv  the  owners.  The 
Hibernian  in  re,  2  S.  V.  A.'  C  148,  V.  A.  C,  & 
ILC.R.  319,  P.O.  1870, 

79.  The  fault  of  one  vessel  will  nDt  excuse  any 
vftDtof  care,  diligence  or  pkill  in  another,  f^o  as 
to  exempt  her  from  sharing  the  loss  or  damage  ; 
and  when  both  ships  are  in  fault  the  admiralty 
Jaw  will  divide  the  damages  among  the  owners 
of  the  shipe.  The  Germany  in  re  &  The  City 
of  Quebec  in  re,  2  S.  V.  A.  C.  lot*,  V.  A.  C. 
1><71. 

^0.  Collision  by  two  vessels  while  Failing,  the 
one  on  the  starboanl  tack  clo.Be  to  the  wincT,  and 
tbe  other  on  the  port  tack— ^c/rf,  that  the  latter 
wa$  to  blame  for  not  |:)orting  her  helm  in  time, 
and  that  the  other  complied  with  the  rules  of 
the  road  by  keeping  on  the  wind  close  hauled. 
The  Tornado  in  re,  2  S.  V.  A.  C.  172,  V.  A.  C. 

81.  Where  a  steamer  descending  the  St.  Law- 
rence with  a  schooner  lashed  to  her  starboard 
''ide  came   into   coHision    with   a   eteamer    at 
anchor  showing  a   ereen  and  white  lieht,  the 
l^rhons  on    board    Uie    former    >*upp08ing  the 
^leaiiierto  be  approaching — Held,  to  be  in  fault 
f'^r  having  ported  her  helm  and  thereby  caui^ed 
lam&ge  to  the  schooner,  which  might  have  been 
avoided  if  she    had    kept  her  course  or  star- 
U.4irded ;  but,  as  the  steamer  at  anchor  should 
not  have  shown  a  green  but  a  white  light  only, 
it*  directed  for  steamers  at  anchor,  no  order  was 
made  as  to  costs.  The  Lome  in  re,  2  S.  V.  A.  C. 
n7,V.  A.  C.  1872. 

82.  The  owners  of  a  vessel  were  made  liable 
for  dautages  caused  by  coming  into  collision  with 
anotiier,  where  the  fault  was  not  exclusively 
that  of  the  pilot.  The  Gordon  in  re,  2  S.  V.  A.  0. 
19^  V.  A.  C.  1873. 

83.  Where  a  vessel  passing  down  the  St.  Law- 
rence in  charge  of  a  pilot  ran  into  a  vessel  at 
anchor — Held,  that  the  owners  of  the  former 
were  liable  for  damages,  inasmuch  as  the  mas- 
ter and  crew,  being  aware  of  the  absence  of  the 
pilot  from  his  post,  participated  in  the  neglect 
from  which  the  accident  resulted.  The  Gordon 
in  re,  18  L.  C  J.  109,  V.  A.  C.  1873,  &  notes  to 
Art«.  40  supra, 

^i.  Where  an  ocean  steamer  descending  the 
ri\er  St.  Lawrence,  opposite  to  a  buoy  designat- 
•n/  a  bend  in  the  channel  for  her  to  turn,  instead  of 


doing  sc  crossed  oyer  and  sank  a  barjre  in  tow  of  t^ 
tug  steamer  on  the  opposite  side — Held,  that  thf 
tug  steamer  and  her  tow  were  not  to  blaittt^ 
by  reason  of  an  alleged  custom  for  ascendinji^ 
vessels  to  stop  below  the  buoy  for  descendin^^ 
vessels  to  pass  it  first,  and  if  there  were  Ruci» 
a  custom  it  would  afford  no  excuse  for  a  descemi- 
ing  steamer  coming  into  collision  if  she  could 
avoid  it.  The  Thames  in  re,  2  S.  V.  A.  V^ 
222,  V.  A.  C.  1874. 

85.  fiut  it  appearing  that  thecauHe  of  the  col- 
lision was  the  exclusive  act  of  the  piK»t  of  the 
ocean  steamer,  exemption  from  liability  wms- 
granted  to  the  owners.  lb.,  &  note  to  art.  4(K 
supra- 

86.  A  steamship  after  colliding  with  a  sailing 
vessel  continued  her  course  ana  struck  another 
sailing  vessel,  and  on  action  brought  for  the 
second  collision — Held,  that  the Kteaiuship  hav- 
ing disregarded  the  rules  of  navigation  t)efore- 
the  first  collision  could  not  plead  the  lault  of  t  he- 
vessel  firfit  struck,  to  the  action  hy  the  Herotid.- 
The  Quebec  in  re  &  Hendry  et  al,  19  L.  C.  J. 
195,  V.  A.  C.  1875. 

87.  Where  a  Hieamship  did  not  kc-ep  ont  or 
the  way  of  a  mailing  ship,  there  being  rink  of 
collir'ion,  and  the  sailing  ship,  by  porting  her 
helm  in^teu<i  of  keeping  her  course,  contrihnteti' 
to  the  collision — Held,  that  both  were  in  lauit, 
and  neither  entitled  to  recover  damages  fmin 
the  other.  T/te  Quebec  in  re  &  The  CliarUs 
Chalonerin  re,  19  L.  C.J.  201,  V..  A.  C.  1875  r 
2525  C.  C.  &  notes  42  supra. 

88.  The  Glen  Allan,  \y\i\g  at  anchor  in  the- 
River  St.  Lawrence  un  a  clear  ni<|jht,  wa^  run  iiUc* 
and  damaged  by  the  Clara  Killam  cnii,ii)g  uii» 
the  river,  with  a  wind  astern.     Tliere  wan  coi»- 
flicting  evidence  ah  to  whether  the  Gle7i  Allan's^ 
anchor  light  was  set,  or  if  set  wa^  in  such  a  state- 
as  to  be  visible  at  a  proper  distance,  but  it  a|^ 
peared  that  the  vessel  herself  could  have  betii- 
seen  from  tiie  Clara  Killam  in  sufficient  time  to 
have  avoided  the  collision  hail  a  vigilant  watcl^ 
been  kept  on    the  latter — Held,  that  a  proper- 
light  had  been  kept  on  the  Glen  Allan,  and  that 
the  Clara  Killam  was  responsible  ;  but  that  evea 
had  there  been  no  light,  as  the  vessel  could  have 
been  seen,  the  absence  of  such  light  would  have- 
been  immaterial,  and  no  vessel  was  justified  in 
not  taking  proper  precautions  against  collision 
with  another  by  the  fact  that  such  other  was  in 
any  way  contravening  the  rules  of  the  sea.     The 
Clara  Killam  in  re,  2  Q.  L.  R.  56,  V.  A.  G. 
1875. 

89.  And  held,  also,  that  where  a  vessel  doe9 
not  stop  or  offer  to  render  assistance  to  the 
vessel  collided  with,  but  proceeds  on  her  way 
without  giving  her  name  and  the  ether  inform* 
ation  which  is  required  by  the  Merchants'  Ship- 
ping Act  of  1873,  and  no  excuse  is  shown  for 
such  failure  to  comply  with  the  law,  that  failure 
alone,  if  the  case  be  otherwise  doubtful,  will  fix. 
the  responsibility  on  the  one  so  acting.    lb. 

90.  Where  a  barque  and  steamer  were  pro- 
ceeding in  opposite  directions,  and  the  latter,, 
when  between  quarter  and  half  a  mile  from  the- 
former,  which  was  keeping  her  course,  ported* 
her  helm  without  slackening  her  speed,  which 
brought  her  across  the  course  of  the  barque 
whose  helm  was  shortly  afterwards  starboarded- 
and  a  collision  occurred — Held,  that  the  action- 
of  the  steamer  in   porting   her  helm   havin^^ 
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Iiroiigbt  tb«  btuqn*']  wbieh  otherwiM  sbould 
liBTe  kept  her  couree,  iato  tnaiBot  knd  moal 
imminent  daDg£r,  wujusiiBed  in  Bl»r boarding, 
and Ihe sl«Kiner,  whoe duly,  when  proceeding  m 
a  direction  lo  involve  rieK  of  collieion,  itm  to 
keep  oiit  of  the  wdy,  aod  moreover  lo  stop  and 
icverse  vr\iea  danger  wu  imminfDt,  waa  let- 
Monflible  for  llie  colliiion.  Tht  Churchill  in  r« 
A  TheNorniantonmre,2(i.L.R.lU,V.A.  C. 

ia76. 

91.  Where  one  steamship  wu  overtakicg 
another  Bteaniship  in  a  oarrow  channel  in  tb« 
River  St,  Lawrence,  and  a  collision  ensued — 
Held,  that  the  former.  Tor  not  keeping  out  of  the 
wav  of  tlie  latter  by  adopting  a  safe  courxe,  naa 
ill  fault*  The  Kova  Scvtian  in  Tt  i,  The  Que- 
ier,2Q.  L.  B.  1,  V.  AC.  1875. 

92.  A  Meaiiier  coining  up  and  a  schooner  go- 
ins  down  the  River  Si.  Lawrence  descried  each 
iiiher'a  lights  when  distant  about  two  miles. 
Both  kept  on  their  course  until  within  about 
halfa  mile  of  each  other,  the  steamer  heading 
nest  pouth-west  and  the  schooner  north-eaet, 
w  hen  the  tbrnier,  having  the  schooner'^  green 
lijht  a  little  on  her  port  bow,  starboarded  her 
liilii  while  goiDE  at  full  Kpeed,  thus  showing 
hiT  two  colored  lights  to  the  achooner,  whose 
helm  was  thereupon  put  to  port,  and  the  result 
was  a  collision  and  the  imroediate  slaking  of 
■he  schooner— field,  that  the  steamer  wax  to 
blame  lor  the  collisKm.  The  Norma  in  re,  1 
Q.  I..  R.  211,  V.  A,  C.  1876. 

93.  And  where  there  were  two  sailing  ships, 
(he  one  on  the  starboard  and  the  other  on  tlie 
Lurt  lack,  and  the  former  by  a  rule  ornavintion 
laving  the  right  to  keep  her  course— JeM,  that 
llie  former  wa",  neverlheleHs,  in  caBe  ofiiiimiiient 
danger,  bound  to  give  way,  and  for  not  doing 
ei>  was  condemned  m  damages  and  costs.  The 
rndennriter  in  re  &  Tht  JMke  St.  Clair  in  re, 
1  Q.L.K.3M,  V,  A.  C.  1875. 

94.  To  support  a  plea  of  inevitable  accident 
the  burden  of  proof  re^ts  upon  the  party  plead- 
ing it,  and  he  must  show,  before  he  can  derive 
any  benelit  from  it.  that  the  damage  was  cau-ed 
immediately  by  the  irresistible  force  of  the  wind 
and  waves ;  that  it  was  not  preceded  by  any  fault, 
act  or  omission  on  his  part  as  the  princi^ial  or 
indirect  cautte,  and  that  no  effort  to  counteract 
the  influence  of  the  force  was  wauling.  The 
Ayameainon  I'u  re,  I  Q.  L.  R.  333,  V.  A.  C.  1876. 

95.  Un  the  hearing  of  a  case  of  collision— 
Hil'l,  that  a  ship  sailing  at  the  rate  of  seven 
knots  an  hour  in  a  fog  over  a  fishing-ground 
on  the  bank  ofXewfoundland,  without  adequate 
means  on  deck  lo  prevent  accident,  was  in  fau'' 
and  a  plea  of  inevitable  acci<ient  wat  dismisst 
Th^  Frank  i,,  re,  2  Q,  L.  R.  295,  V.  A.  C.  IS< 

9ti.  And  where  the  blasts  on  a  l(ig  horn  on  i 
American  schooner  were  substituted  for  tl 
ringing  ot  a  bell,  as  rc:|uircd  by  the  sailing  i 
giilations,  a  plea  that  it  was  done  in  accordan 
with  a  circular  from  the  secretary  of  the  tre 
sury  of  the  United  Stales  was  overruled,  but  tl 
breach  of  the  regulations  not  having  contribufc 
to  the  accident  the  schooner  was  relieved  fro 
liability.     lb. 

97.  And  Aef if,  also,  that  an    -  '-    -     '■  - 
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a  b«ll  was  coTered  by  the  fMt  that  an  uckr 
light  vraa  seen  in  tmie  to  hare  iToidcdIbt 
accident.      lb. 

98.  Where  asteamer.shortljrkfter  leaviwlo 
mooringt,  came  into  collision  withasailM, 


]  overruling  force,  or  nii  major  whicheo 
Dt  have  been  avoided  by  waiting  at  her  mt 


berth  it  was  impoeaihle  for  her  to  keep  od 
the  way  of  the  boat.  The  Union  in  re,  I  <i.li- 
186,  V.  A.C.  1876. 


99.  Where  acollisionisheldtohaveoccird 
from  inevitable  accident,  costs  will  nothe^ia 
to  either  side.  The  Harold  Haarfager  a  n, 
18L.  C.  J.  303,  V.  A.  C.  18U. 

III.  Damaoe  to  Scb-Mabthe  Telkkape. 

100.  Where  a  part  of  the  hne  ofan  el«n» 
magnetic  teleeraph  p&SMd  under  the  RiniSi 
Lawrence  without  injurv  to  navigation,  anl  ^ 
as  not  to  interfere  with  the  navigalioa  of  Cur 
dian  waters — Held,  that  in  a  case  of  pt* 
neglect  on  the  par:  of  a  sailing  ship,  b;  shiciii 
wire  cable  was  broken,  that  the  owners  of  ^< 
ship  were  liable  for  the  damage.  Tht  ftori* 
re  &  The  Montreal  Telegraph  Compani/,  i' 
L- C.  J.197,  V.  A.  C.    1875,  ft  note  to  anil 

IV.  Dark  Nioht. 


House  regulations.   TheDaUainre.  IS.V.A.f 
242,  V.A.C.  1841. 


V.  DuTita  o 


fl  having  a  wind  free  is  bouiil  U 


vessel   cio"e     uauiea.     /he  Aitne  jotoiif,  1* 
L.  C.  R.  41 1  ft  2  S.  V.  A.  C-  43,  V.  A.  C.  1^' 

VI.    JltRlSDICIlONUMHIl. 

103.     Where  a  collision   occurred  beiifwo' 
British  ship  and  a  foreign  ship,  on  the  Bur.'  ^    | 
Lawrence— HeJd,    that  the    act  regolatio;  il/ 
navigation  of  Canadian  waters  mim  bellitr-' 
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anj  «ourt  abrokd,  the  plea  was  held  bad,  and 
Ihc  iclion  maiataioed.  The  Latona  in  re,  18 
LC.  J.  18S,  V.  A.  C  1874. 

VII    LUBIUTT  OF, 

IM.    Jfayafrafe.— Where    application    was 

miJc  for  an  attachment  R>r  contempt  against  a 
mtpxrMe,  on  the  ground  o(  having  iseu^  a  wai^ 
rant  ind  arrested  a  seaman  whilst  atLending  his 
proctor  Tor  the  purpose  of  bringing  hid  suit,  the 
application  was  rejected.  The  habella  in  re,  1 
S.V.A.  C.  1.14,  r.  A.  C.  18.17. 

107.  UatUr  of  Fettel.— Where  a  veseel  had 
t«n  attached,  and  the  matter  carried  it  out  of 
tljFJuri.'diclionortbecourt— HeK  that  he  had 
rrrvirred  himself  liable  ta  atlachmeot  for  con- 
I'riipi.  The  Fnend»  in  re,  I  S.  V.  A.  C.  72, 
V.  4.  C  1836,  &  The  Delta  tn  re,  1  S.  V.  A.  C. 
W,  V.  A.  C.  1838. 

lOH,  /Vol.— Damage  occasioned  to  the  ship 
ly  ilie  misoooduct  ot  ihe  pilot  may  be  set  up 
a.'linst  his  claim  for  pilotage,  and  in  such 
iciion  the  master  may  be  ailniitted  as  a  witness, 
ntSophm  in  re,  1  5.  V.  A.   C.  96,  V.  A.  C. 


Vni.  Libs  cfoh  Vepsels. 

109.  There  seeme  to  be  no  Rzed  limit  to  th'e 
•i"r»(ion  of  a  maritime  lien,  but  it  must  be 
(■iifuree'j  within  an  equitable  period,  considering 
'fie  nature  of  the  lien  and  the  charges  of  inler- 
<-i.     rfcflercynainr*,  I  S.  V.  A.  C.2T4,  V. 


IX.  XEOMaEXCE. 

110.  The  leaving  a  nhip'o  jib-boom  run  out  in 
tb«  Harbor  of  Quebec  is  an  act  of  negligence 
"liicli  would  render  the  owners  liable  fur  darii- 
agw.  if  iL  appeared  frotii  Ihe  evidence  that  such 
'Uniarn  was  caused  by  the  jib-boom  being^ex- 
i-iiJed.  TheHaroldHimrfi!gerinre,\»  L.C.J. 
m.  V.  A.  C-  1874,  &  note  to  art.  43  snpra. 

X.  Pilots. 

HI.  By  ihe  fceneral  principle  of  the  contract 
'''  louifft  merciitni  retufarum,  Ihe  caplain  or 
o«ni-r  of  a  river  craft  lost  by  accident  m  bound 
(<>  [ay  the  pilot's  wages  up  to  the  davof  Ihe  lo»s. 
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U  L.  C.  R.  342  4  2  8.  V.  A.  C.  58,  V.  A.  C. 
1861. 

116.  The  petitioner,  master  of  the  steamer 
Arabian,  a  vessel  plymg  between  Quebec  and 
Ports  Id  the  Province  of  Nova  Sootia  and  New 
Brunswick,  was  condemned  by  the  Trinity 
Htiuse  of  Quebec  to  pay  to  the  Corporation  of 
Pilots  two  certain  penalties  for  having* refused 
when  entering  or  leaving  the  port  of  Quebec  to 
atlow  a  pilot  to  come  on  Doard  or  to  takecharg|e 
of  her  while  within  pilotage  liiuitA.  The  peti- 
tioner pleaded  that  he  was  not  liable— ^ejff, 
that  the  mat'ler  of  every  vessel  leaving  the  port 
of  Quebec  or  any  port  out  of  this  Province,  or 
arriving  in  the  port  of  Quebec  from  any  port 
out  of  the  Provmce,  is  liound  to  receive  on 
board  a  branch  pilot,  and  to  give  him  chargeof 
his  vessel  while  within  the  pilotage  limits  ;  but 
that  such  branch  pilot  is  noi  eniilled  to  receive 
charge  of  the  vessel ,  unless  he  shall  have  shown 
by  signal  or  otherwise  his  intention  to  board  the 
vessel  and  to  take  charge  thereof.  Chriiier 
ex]h,  14  L.  C.  B.  209,  S.  C.  18C4,  &  note  to  art. 
40  SI 


ppeal  by  a  nilot  on  a  judgment 
rendered  sgainst  \\im— Held,  thai  it  is  not  sufti- 
cienl  that  the  notice  on  the  part  of  a  caplain  of 
a  vessel  required  by  12  Vic.  cap.  144,  sec.  76, 
relative  to  the  laws  of  the  Trinity  House  at 
Quebec,  for  the  praieculion  of  pilots  accused  of 
gross  neglect  while  in  charge  of  such  vessel, 
Hhnll  have  been  sent  to  the  harbor  master  with- 
in Ihe  four  days  next  after  'the  arrival  of  the 
vessel,  but  such  notice  must  reach  the  harbor 
master  within  that  delav.  Blouin  v.  Armstrong, 
16  L.  C.  R.  225,  S.  C  I'SM. 

IIT.  And  A«M,  also,  that  proof  must  be  given 
in  the  case  that  such  notice  was  sent  and  re- 
ceived within  ihe  delay  fixed.    lb. 

lla.  And  where  the  notice  contained  no  com- 
plaint against  the  pilot — Held,  to  be  insufficient 
on  that  ground  &!■«]. 

119-  Tlie  owners  of  a  vessel  having  a  duly 
licenced  pilot  on  board  are  protected  bv  the  act 
27  i  28  Vic.  cap.  la,  sec.  14,  for  liability  for 
damage  occasioned  by  the  act  or  neglect  of  the 
pilot,  the  pilot  beinK  solely  responsible  for 
gelling  the  vessel  uniler  way  unefer  improper 
circumstance.,<.  The  Anglo  Saxon  in  re,  2 
S.  V-  A.  C.  117,  V.  A.  C.  1H76,  and  note  to  art. 
■10  xiipra. 

120.  And  held,  niso,  that,  where  the  master 
and  crew  dn  their  duly,  and  any  accident  arises 
from  their  obedience  to  Ihe  orders  of  (be  pilot, 
the  owners  of  the  ve.-sel  are  er.titled  to  tlic  ex- 
emption provided  bv  the  act.    lb. 

I2t.  And  held,  afso,  thai,  although  the  master 
of  a  lug  muMl  iinpliciily  obey  the  orders  of  the 
pilot  in  ciiarge  of  the  vi-^sel  in  low,  cases  may 
occur  where  he  may  be  jii-titled  in  not  doing  so. 
lb. 

122.  A  certificate  was  given  by  the  maaler  of 
a  sailing  vessel  which,  while  in  cliarge  of  a 
pilot,  had,  by  collision  wiih  a  vessel  at  anchor, 
caused  damage,  in  which  certidcaie  it  was 
stated  that  the  pilot  had  piloted  (he  vessel  to 
his,  the  master's,  entire  satisfaction — Meld,  that 
in  a  cane  of  doubt  as  to  whether  the  master  or 
the  pilot  was  to  blame  for  the  collision,  that  the 
certificate  was  a  subsequent  ratification  of  what 
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was  dooe,  so  ae  to  render  the  owners  of  the  Fail- 
ing vessel  liable  for  the  damage.  The  Abergeldie 
in  re,  2  S.  V.  A.  C  187,  V.  A.  C.  1872. 

123.  The  law  imposing  compulsory  pilotage 
having  been  repealed,  theiiabilityof  sbipnolders 
for  acts  of  pilots  in  charge  of  their  veivel  if* 
revived.  iTie  Quebec  in  re  A  The  Charles 
Chaloner  in  re,  19  L.  C.  J.  201,  V,  A.  C.  1876, 
&  note  to  art.  40  supra, 

XI.  Pleajdino  in  Actions  Under. 

124.  A  defence  based  on  a  res  judicata  must 
be  specially  pleaded,  so  also  must  misconduct, 
with  a  proper  specification  of  the  acts  thereof. 
The  Agnes  in  re,  1  8.  V.  A.  C  63,  V.  A.  C.  1836. 

126.  The  court  will  require  that  the  libel  be 
produced  at  a  short  delay,  if  the  late  period  of  the 
season,  or  other  cause.^,  render  it  necessary.  The 
Newham  in  re,  1  S.  V.  A.  C  70,  V.  A.  C  1836. 

126.  It  is  a  good  defense  in  a  suit  for  w&ges 
by  a  seaman  that  he  could  neither  steer,  furl,  nor 
reef.  TAe  Fenu*  in  re,  1  S.V.A.C.92,V.A.C.  1836. 

XII.  Power  of  Master. 

127.  Where  a  second  mate  is  raised  to  the 
rank  of  chief  mate  bv  the  master  during  the 
voyage,  he  may  be  ordered  to  his  own  rauK  by 
the  master  for  mcompetency,  and  tliereupon  the 
original  contract  will  revive.  The  Lydia  in  re, 
1  S.  V.  A.  C.  136,  V.  A.  C.  1837. 

XIII.  Probatory  Terms, 

128.  Probatory  terms  are,  in  general,  peremp- 
torv,  but  may  be  restored  for  sufficient  cause.  The 
Adventurer  inre,  1  S.  V.  A.  C.  99,  V.  A.  C.  1836. 

XIV.  Procedure  Under. 

129.  On  the  return  of  a  warrant  for  default 
made,  but  no  prayer  for  a  second  default  at  the 
expiration  of  tne  two  months  from  the  return  of 
the  warrant,  procee<ling8  discontinued  thereby. 
The  Friends  in  re,  1  S.  V.A.  C.  73,  V.  A.  0. 1836. 

1.30.  An  amendment  of  a  warrant  of  attach- 
ment is  not  allowed  for  an  allege<l  error,  not 
apparent  in  the  acts  and  the  procee<lingR  in  the 
suit.  The  Aid  in  re,  I  S.V.  A.  C.  210,  V.A.C.  1838. 

XV.  Proxies  in  Cases  Under. 

131.  In  order  to  prevent  proctors  from  pro- 
ceeding in  causes,  on  instructions  from  persons 
not  possessing  a  legal  personi  standi  to  prose* 
cute  a  cause,  the  conn  might  require  the  pro- 
duction of  proxies.  The  Dumfreyshire  in  re,  I 
8.  V.A.  C.  245,  V.A.  C,  1841 

XVI.  Regulations  of  Trinity  House. 

132.  The  regulations  of  the  Trinity  House 
re(]uire  a  strict  construction  in  favor  of  their  ap 
plication.  The  Dalia  in  re,  1  8.  V.  A.  C.  242, 
V.A.C.  1841. 

XVII.  Rights  of. 

133.  Captain  of  Vessel  in  Cases  of  Mutiny. 
— Where  a  seaman  having  mutined  and  incited 
the  rest  of  the  crew  to  mutiny,  the  captain 


ordered  him  to  be  placed  in  irons  and  afterwards 
to  be  flogged,  whicli  waR  done,  and  the  seamaa 
on  arrival  of  the  ship  at  Quebec  brought  action 
of  damages  against  the  captain — Heldj  that  the 
latter  had  the  right  of  punishment  so  practised 
by  him,  and  the  action  was  di.*>miRfed.  The 
Coldstream  in  re,  8.  R.  618,  V.  A.  C.  l?^32. 

134.  And  in  another  case  in  appeal — Held,. 
that  where  it  appeared  by  an  agreement  between 
the  parties  after  the  commencemeirt  of  the  suit, 
that  the  placing  of  the  boom  and  chain  com- 
plained of  tended  to  their  mutual  benefit,  the 
action  was  dif^niisseil.  BoissonauU  &  Oliva, 
8.  tt.  564,  K.  B.  1833, 

136.  Passenyers. — Unless  in  ca*5etj  of  neces- 
sity masters  cannot  compel  passengers  to  keep* 
watch.  The  Friends  in  re,  I  S.  V.  A.  C.  118^ 
V.  A.  C.  1837. 

136.  iSeamen. — A  steward  displaced  ami  paa> 
ished  without  cause  is  not  bound  to  f^erve  aa 
cook,  and  may  recover  his  wages ;  and  a  demand 
for  a  watch)  etc.,  taken  by  the  ma.ster  f^om  the 
seaman^s  chest,  may  be  joined  to  such  demand 
for  wageR.  The  Sarah  in  re,  I  8.  V.  A.  C.  87^ 
V.A.C.  1836. 

137.  And  where  the  master  was  proved  to 
have  asf suited  thestewaixi,  who  brought  action  , 
the  sum  of  £\Q  sterling  wa»«  decreed  to  the 
steward  therefor.    lb.  &  1  8.  V.  A.  C.  89. 

XVIII.  Sailing  of  Vessels. 

138.  The  mapterof  a  vessel  m«iy  avail  himseFf 
of  the  wind  and  tide  to  sail  into  pi'»rt  by  nig^ht  as 
well  as  dav.  The  Mary  Campb^^U  in  : ',  1  S.  V. 
A.  C.  222,'V.  A.  C.  1840. 

XIX.  Salvage. 

139.  On  a  claim  for  salvage,  where  the  claim- 
ant had  been  instrumental  in  saving  the  cargo 
of  a  ship  run  ashore  in  the  River  St.  Lawrence — 
Heidi  that  the  service  was  a  salvage  service,  and 
not  a  mere  locatio  operis,  though  an  agreement 
upon  land  was  had  uetween  the  parties  in  rela- 
tion to  such  services,  and  that  in  estimating  the 
value  of  the  service,  the  value  of  the  property  and 
the  nature  of  the  service  are  both  to  be  consi- 
dered.    The  noyal  William  in  re,  1  S  V.  A.  C. 
107,  V.  A.  C.  1837. 

140.  And  held,  also,  that  salvors  have  a  right 
to  retain  the  goods  saved,  until  the  amount  of 
the  salvage  may  be  adjusted  and  tendered  to 
them.    lb. 

141.  Where  certain  seamen  brought  action  for 
salvage  of  things  belonging  to  the  ship  in  which 
they  were  employed  they  were  held  to  W  entitled 
to  it.  The  Sillery  in  re,  1  S.  V.  A.  C.  182,  V, 
A.  C.  1842. 

142.  But  in  another  case — Held,  that  seamen 
while  acting  in  the  strict  line  of  their  duty 
could  not  entitle  then)selves  to  .salvage;  but 
where  their  connection  with  the  f^hiphaa  ceased, 
or  they  exceeded  their  proper  duty,  they  (K>a)d 
be  permitted  to  claim  as  salvor-^.  The  Robert 
&  Anne,  1  S.  V.  A.  C.  253,  V.  A.  C.  1842. 

143.  In  case  of  wreck  the  claim  of  Uie  seameD 
upon  the  parts  saved  is  a  claim  for  salyage,  aod 
the  quantuu)  is  to  be  regullted  by  the  aoMHuit 
which  would  have  been  due  for  wagea  The 
IsabeUa  in  re,  I  8.  V.  A.  C.  281,  V.  A.  G,  1860. 

144.  A  vessel  struck  on  an  island  fiioal  in 
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the  fiiver  St.  Lawrence,  and  being  abandoned 
h  the  crew  was  subsequently  carried  off  by 
the  tide.  She  was  followed  by  four  young  men, 
^riio,  with  great  perseverance,  courage  and  skill, 
mi  with  great  peril  of  their  lives,  forced  their 
lioat  through  the  ice,  got  on  board,  and  brought 
Ur  bttck  to  the  bay  of  Tadousac,  where  she  re- 
inaiDed  in  safety  during  the  winter,  until  she 
proceeded  on  her  voyage  in  the  follow*ng  Hpring. 
Ud  a  ?&lue  of  £3,000  the  court  awarded  £500 
ind  co9t8,  and  ruled  that  with  rezard  to  protests 
that  they  ought  in  all  casefl  to  oe  brought  in. 
Tk  Electric  in  r«,  6  L.  C  R.  63,  V.  A.  C.  1855. 

145.  In  an  action  by  a  pilot  for  the  value  of 
"his  services  in  saving  npars  and  timber  belong- 
ing to  the  vessel  on  which  he  was  engaged  as 
pilot,  and  which  bad  been  carried  away  owing 
tn  the  defective  quality  of  the  material  used — 
if^Jd,  tliat  he  was  entitled  to  such  remunera- 
'iK)o,eiiper.ially  where  the  owner  had  indirectly 
obtained  the  amount  of  the  pilot's  claim  from 
the  underwrite ra,  and  the  action  by  the  pilot 
fur  work  and  labor,  and  also  for  time,  was  held 
to  be  good,  although  there  waa  no  count  in  the 
decJaratioo  for  money  had  and  received.  Russell 
V.  Parke,  8  L.  C.  R.^229,  S.  C.  1858. 

146.  The  Palmyra,  having  on  board  a  cargo 
<<f  railway  iron,  valued,  together  with  the  vessel, 
3t  upwards  of  £6,000,  sank  in  the  River  St. 
Lawrence  at  a  very  dangerous  place  about 
niiiety-aix  milee  below  Quebec.  She  wa<*  raiped 
ar-d  s-aved  by  very  insfenious  and  excellent 
iTiachinery  on  ^ard  the  Dirigo,  belonging  to  the 
promoter,  and  also  by  the  great  skill  and  ex- 
j^^rience  of  her  master  and  crew,  most  of  whom 
were  practised  men  and  good  mechanics — Held, 
tnat  £1,000  sterling  was  a  reasonable  f^alvage.* 
T-u  Palmyra  in  re,  10  L,  C.  R.  144  &  2  S.  V. 
A.  C.  4,  V.  A.  C  1859. 

147.  On  a  claim  for  salvage  before  the  court 
of  Vice- Admiralty,  the  vessel  being  a  schooner 
vrtlued  at  £6,700,  which  was  disabled  in  her 
tiivt  and  rigging,  and  had  been  towed  from  a 
]*»int  in  the  River  St.  Lawrence  to  a  place  of 
^afetr,  £400  was  awarded,  it  being  held  that  the 
quantom  of  services  required  to  be  |)er formed  was 
Tiotihe  criterion  for  salvage  or  remuneration. 
%  in  tek,  The  Royal  Middy,  12  C.  L.  R.  309 
A  2  8.  V.  A.  C.  82,  V:  A.  C.  1862. 

UH.  It  appeara  to  be  the  general  sense  of  the 
maritime  world,  that  the  right  of  salvage  in 
cases  of  derelict  should  not  in  ordinary  cases 
range  below  one  third  nor  above  the  moiety 
^f  the  remainder  of  the  property.  The  Marie 
VicUyria  in  re,2  S.  V.  A.  C.  109,  V.  A.  C.  1865. 

U9.  While  a  vtenel  floatiug  amidst  the  ice  on 
the  River  St.  Lawrence  without  any  person  on 
l<<ard  and  without  a  rudder,  her  master  and 
crew  baviag  left  her,  but  intending  to  return, 
N'ur  persona  weot  out  to  her  in  canoes,  and  by 
ltd  of  her  sails  brought  her  to  a  place  of  safety. 


*  WlMr«  MTvlces  are  rendered  within  the  limits  of  the 
'>c>minion  of  Canadian  savins  life  from  any  veeael, 
ti*>re  ahall  be  payable  to  the  salvor  by  the  owner  of  the 
-v^lf  freight,eargo,8toree  and  tackle  a  reaiiouablesiim 

>r  Milrafe  and  expenses  In  priority  to  all  other  claim*, 
r  any,  for  flalvage,  and  in  cases  where  such  vessel, 
t'res.  tackle  and  cargo  are  destroyed, or  the  value 
hr-reof,  with  the  freignt,  if  any,  is  in  ufflcient,  aft**r 
cijment  of  tlie  aetuai  expenses  incurred,  to  pay  thd 
mooot  of  Miefa  ealvaae,  the  Mini«ter  of  Marine  and 
'UVriee  may.  In  his  diMretion,  award  to  the  salvor,  out 
f  any  funm  at  his  dispoeal  for  that  purpose,  such 
'  naneratl'in  aa  he  thloks  lit.  C.  86  Vic.  cap.  66,  sec*  13. 


£200  sterling  was  awarded  as  salvage.      The 
Pomonain  re,2  S.  V.  A.  C  182,  V,  A.  C.  1872. 

150.  Where  the  master  and  crew  of  a  vessel 
were  taken  off  by  salvors  in  canoes,  the  former 
abandoning  her  as  a  total  wreck,  and  the 
vessel  was  afterwards  saved  by  the  meritorious 
exertions  of  the  latter,  a  moiety  of  the  net  value 
of  the  ship  was  allowed  as  salvage.  The 
Pride  of  England  in  r«,2  S.  V.  A.  C.  189,  V. 
A.  C.  1872. 

151.  Where  the  master  of  a  vessel  exacted  an 
exorbitant  contract  for  salvage  services  from  the 
master  of  a  sailing  vessel,  which  with  the  mate 
alone  on  board  was  in  imminent  danger  of  ship- 
wveck,  the  same  was  set  a.side  and  a  tmantum 
meruit  allowed.  The  America  in  re,  2  S.  V.  A. 
C.  214,  V.  A.  C.  1872. 

XX.  Treasurr  Trovb. 

152.  The  captain  and  not  the  owners  of  a 
vcasel  have  a  right  to  two-thirds  of  the  net  pro- 
ceeds of  things  found  by  him  accidentally  wnile 
navigattm;  the  vessel.  McGuire  k  The  Triniiu 
House  Of  Montreal  &  Cunningham  et  aL,  9 
L.  C.  J.  Ill  &  15  L.  C.  R.411,  C.  C.  1865. 
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I.  Action  by  Widow. 

163,  Ifthele^ftl  ioterest  of  a  deceased  hus- 
band in  a  note  is  vested  in  his  executor,  bin 
widow,  though  common  as  to  property,  cannot 
6ue  alone  for  the  amount  of  it.  Coupeau  & 
Chamberlain,  2  Rev.de  Leg.  78,  K.  B.  1818. 

154.  But  a  widow  common  as  to  property  and 
executrix  of  her  husband's  will  can  support  an 
action  for^a  deite  mobilise  due  to  thecommnnit}'. 
Drouin  v.  Beaubien^  2  K«v.  de  Leg.  78,  K.  B. 
1820. 

II.  Action  to  Annul. 

155.  In  an  action  to  annul  a  marriage  with  a 
minor,  the  father  only  of  the  minor  can  bring  the 
action,  unless  the  minor  heri^elf  be  in  the  cause 
assisted  according  to  law.  Burn  v.  Fontaine-, 
3  R.  L.  616,  S.  C.  1871 ;  160  C.  C. 

156.  And  where  in  an  action  to  annuha  mar- 
riage on  the  grotnd  of  impotency  the  proof  is 
otherwise  insufficient,  the  consort  against  whom 
the  action  is  brought  may  be  compelled  to  sub- 
mit to  a  surgical  examination,  and  in  default  of 
doing  so  the  grounds  of  action  may  be  taken 
pro  confeasis,  and  judgment  rendered  accord- 
mglv.  Dorion  &  Laurent,  17  L.  C  J.  324, 
Q.  fi.  1843  J  117  C.C. 

III.  Adultery  of  Husband. 

157.  Where  a  husband  keeps  a  concubine  to 
live  in  the  (^ame  house  with  tne  wife,  the  latter 
is  justified  in  leaving  him  and  living  elsewhere, 
and  will  not  thereby  be  deprived  of  her  rights 
ID  the  community.  Gadboia  &  Bonnier,  5 
L.  C.  J.  257,  S.  C.  1861  j  188  C  C. 

IV.  Adultery  of  Wife. 

158.  But  where  the  wife  voluntarily  leaves 
the  husband  and  lives  with  another,  she  will 
thereby  be  deprived  of  her  fhare  in  the  com- 
munity from  the  time  of  her  abandonment.  lb. 
&  187  C.  C. 

159.  In  an  action  by  a  husband  for  separa- 
tion firom  bed  and  board  against  his  wife — Held, 
that  ihe  courts  in  Canada  liad  the  power  to  de- 
clare in  such  action  that  the  wife  had  forfeited 
ber  matrimonial  rights  by  reason  of  adultery. 
Cherrier  k  Bender,  3  L.  C.  R.  418,  Q.  B.  1853. 

160.  An  action  was  brought  by  a  married 
woman  for  separation  from  bed  and  board  on  the 
eround  of  aoandonment  by  the  husband,  and 
the  husband  pleaded,  acknowledging  the  aban- 
doning but  setting  up  the  adultery  of  the  wife, 
and  asking  that  she  might  be  deprived  of  her 
matrimonial  rights — Held,  that  where  the  hus- 
band was  proved  to  be  guiitv  of  adultery,  that 
he  could  not  maintain  such  conclusions,  and 
judgment  went  for  plaintiff.  Bisson  &  Lanwu- 
reux,  17  L.  C,  R.  140,  S.  C.  1867. 

.V.  Authorization  of  Wife. 

161.  When  the  husband  brings  action  against 
the  wife,  the  latter  does  not  require  to  be 
authorized  d  ester  en  justice.  Lussier  &  Archam- 
intuit,  11  L.  C.J.  53,  Q.  B..1848  ;  176  C.  C. 

162.  A  wife  separate  as  to  property  by  marriage 
contract  may  sue  for  the  preservation  ofher  per- 


sonal estate  without  the  assistance  or  authority 
of  her  husband.  Cory  k  Roland  k  Gore,  ^ 
L.  C.  R.  132,  S.  C.  1852 ;  176  C.  C. 

163.  On  the  hearing  of  a  petition  for  ratifica- 
tion of  title  to  which  an  opposition  was  filed^ 
fouuded  on  a  notarial  agreement  between  vari- 
ous parties  and  containing  various  stipalationc,. 
among  which  was  an  undertaking  by  the  mother 
of  the  petitioner,  who  was  separate  as  to  pro- 
perty, to  become  surety  for  her  husband,  and 
the  question  of  authorization  arofe  as  to  such 
agreement  of  suretyship— ^eW,  that  the  autho- 
rization was  sufficiently  proved  by  a  declara- 
tion in  the  deed  that  the  wife  was  auiorisie  ii 
eater  en  justice^  and  otherwise  thereby  specially- 
authorized  by  her  husband,  testified  by  her 
signature  thereto  as  party  of  the  first  part,  and 
also  appeared  with  another  as  surety  for  her 
husband,  and  as  a  party  of  the  fourth  part, 
although  no  words  of  authorizatn  n  are  con- 
tained in  that  part  of  the  deed  where  they 
appear,  or  where  she  bound  herself  as  surety. 
Joheph  k  Leslie  k  Auldjo  ei  al.,  5  L.  C.  R.  320, 
S.  C:i855. 

164.  In  an  action  to  recover  the  amount  of  a 
hypothec  which  turned  upon  the  validity  of  the 
deed  of  sale  hypothecated — Held,  that  a  marrit^ 
woman  abroad  does  not  require  the  ej^>re88 
authorization  of  her  husband  to  convey  land  in 
Lower  Canada,  provided  the  deed  of  conveyance 
be  sufficient  according  to  the  laws  of  her  domi- 
cile at  the  time  the  deed  was  made..  JJacioletfe- 
V.  Martin,  2  L.  C.  J.  61, S.  C.  185$,  and  art.  170 
infra. 

165.  Action  was  brought  on  a  promiseory 
note  signed  by  a  married,womao — Meld  (over- 
ruling Bivet  ei  al.  v.  Leonard  ei  vir.,  1  L.  C.  J. 
172),  that  although  she  was  separate  as  to  pro- 
perty from  her  husband,  and  although  the  pur- 
chases for  which  the  note  was  given  were  made 
by  her,  that  the  note  was  nail  as  not  bavins  been 
authorized  by  her  husband.  Badeau  dt  SrauU 
et  ux.,  1  L.  C.  J.  171,  S.  C.  1857  j  177  C.  C 

166.  In  an  action  against  a  wife  separate  aa 
to  property  for  ^oods  purchased  without  the  ex- 
press authorization  of  her  husband,  the  action 
was  dismissed  with  costs  for  want  of  each 
authorization.  Benjamin  eial,  v.  Clark  ei  cir,y^ 
3  C.  L.  J.  121,  C.  C.  1869 ;  177  C.  C. 

167.  A  married  woman,  after  the  death  of  her 
husband,  brought  action  in  declaration  of  hypo- 
thec for  the  amount  of  her  dower  and  preciput 
in  a  certain  immoveable,  transferred  by  exchange 
during  the  lifetime  of  her  husband,  which  ex- 
change was  contested  bv  heron  the  ground  that 
the  ratification  was  null  for  the  want  of  aistliori- 
zation ;  and  it  was  proved  that  although,  the 
authorization  was  not  actually  expressed  by  the 
huf'band  by  his  own  mouth,  that  he  was  there 
present  and  it  was  expressed  b^  the  notary  in 
the  usual  manner— ^€Zcf,revef sing  thejpidgment 
ot  the  court  below,  that  such  authorizatioD  was 
good,  and  that  the  deed  in  question  coald  not  be- 
set aside  for  lack  thereof.  Metrisst  etA  ^ 
Brault,  4  L  C.  J.  60  &  10  L.  C.  R.  157,  Q.  K. 
1859;  182  &  322  C.C. 

168.  A  motion^  for  folle   enehhre 
married  woman,  separate  as  to  propeity 
Judical  aire  of  an  immoveabie  M>ki  j 
sale,    will    not   lie,  unlesa  iiotioe  _ 
been  given  to  the  baaband.  /irAMlfti 
12  L.  C.  R.  33,  Q.  B.  1861. 
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169.  But  in  an  action  on  a  promisfiorj  note 
sigoed  b^  a  married  woman  eepaiate  as  to  pro- 
per^ without  the  authorization  of  her  husband 
— Mtld,  reversing  a  judgment  of  the  court  below, 
that  as  she  was  a  marckandepubUqve  at  the  time 
of  the  making  of  the  note  that  the  authorization 
was  unnecesjtary.  Beaubien  &  Husson,  12  L. 
C.  R.  47,  Q.  B.  1862. 

170.  Where  in  an  action  of  declaration  of 
hypothec  on  certain  property  in  Lower  Canada, 
alienated  by  a  married  woman  in  virtue  of  a 
deed  of  transfer  from  herself  and  husband,  but 
which  omitted  to  state  that  she  was  duly 
authorizeti — Held,  reversing  the  judgment  of 
the  court  below,  that  a  married  woman  abroad 
requires  the  express  authorization  of  her  hus- 
band to  convey  land  in  Lower  Canada,  although 
the  deed  of  conveyance  be  sufficient  according 
to  the  laws  of  her  then  domicile,  and  that  such 
deed  without  the  express  authorization  of  her 
husband  is  absolutely  null.  Lavioleiit  &  Mar- 
tin, 5  L.  C.  J.  211  &  11  L.  C.  R.  254,  Q.  B.  1861. 

171.  Nor  is  such  nullity  covered  by  a  subse- 
quent ratification,  except  from  the  date  of  such 
ratification,  ib. 

172.  A  wife  separate  as  to  property  has  the 
right  d  ester  en  jusiice  without  the  authorization 
of  bier  husband  in  actions  which  concern  the 
adminif^tration  of  her  own  property.  Erickson 
&  Thomasy  8  L.  C.  J.  134,  S.  C.  1864;  176  C.  C. 

173.  The  declaration  of  the  sheriff,  in  his 
return  on  a  writ  of  execution  dt  ierris,  that  the 
wife  separate  as  to  property,  who  had  purchased 
the  property  pold  under  the  writ,  was  authorized 
thereto  by  her  husband  then  present,  is  not 
sufficient  without  the  production  of  a  special 
written  authorization.  The  School  CJommU' 
sicners  of  the  Municipality  of  the  Town  of 
Sorel  V.  Orebagsa  &  Walker,  9  L.  C.  J.  23, 
8.  C.  B.  1866jl77C.  C. 

174.  A  wife  separate  as  to  property  must  be 
authorized  by  her  husband  before  she  can  make 
an  opposition  to  a  sale, and  the  wife's  admission 
that  she  was  not  authorized  will  invalidate  the 
opp06ition.  Blumhart  k  Berile,l  L.  C.  L.  J.  63, 
8.  €.1865;  176  C.  C. 

175.  In  an  action  by  the  plaintiff  to  recover 
a  portion  of  the  estate  of  his  parental,  in  which  a 
number  of  conveyances  and  tranf^fers  of  the 
property  were  calfed  in  question — Held,  revers- 
ing the  iudgment  of  the  court  below,  that  a 
contract  oy  a  married  woman,  without  marital 
anthority  given  and  shewn  in  the  deed  contain- 
ing the  contract,  is  invalid.  Crevier  &  Rocheleau 
ei  aly  16  L.  C.  R.  328,  Q.  B.  1866;  177  C.  C. 

176.  A  woman  cannot  appear  and  plead 
without  her  husband,  or  his  authorization. 
Buehanan  et  oL  &  McMillan  ei  al.,  14  L.  C.  J. 
19,  S.  C.  1869;176C.  C. 

177.  And  where  a  married  woman  and  her 
husband  are  each  sunmioned  in  a  case,  the  hus- 
band in  his  own  name  as  well  as  for  the  pur- 
pose of  authorizing  his  wife,  and  they  do  not 
appear  together  but  separately,  and  plead 
aeparatdy,  a  preliminary  plea  fifed  by  the  wife 
will  be  rejected  on  motion  as  made  without 
auibority.  lb. 

178.  Bat  heldj  in  appeal,  reversing  this  decision, 
that  wbefe  a  married  woman  ancl  her  husband 
are  eaoh  sommoDed  in  a  case,  and  a  k>int  and 
«ey{nl  CKMpdeomation  ask.ed  aj^inst  them,  the 
biiafaiyD4  .bqilg  0111D mooed  in  tiis  owb  nanae  and 


right  as  well  as  to  authorize  his  wife,  and  each 
appear  and  plead  separately  by  separate  appear- 
ances and  pleas,  but  by  the  same  attornev, 
the  wife  is  sufficiently  authorized  d  ester  en 
justice.  McCormick  et  vir.  v.  Buchanan  ei  aL , 
16  L.  C.  J.  243,  Q.  B.  1872. 

179.  A  married  woman  appearing  in  a  cas^*, 
without  the  authorization  of  ner  husband,  will 
be  put  horsdecours.*  Desjardinsv.  Chr^iien^ 
15  L.C.J.  56,  C.  C.  1871 ;  176  C.  C  P. 

180.  The  want  of  authorization  of  a  married 
woman,  party  to  an  action,  can  only  be  evoked 
by  preliminary  exception  and  not  by  uemurrer. 
Aniaya  et  vir.  &  Dorge  et  al,  6  R.  L.  727,  S.  C. 
1873. 

181.  When  it  is  alleged  that  the  female  plain- 
tiff is  duly  authorized  by  her  husband,  party  to 
the  action,  it  is  not  competent  to  the  defendant  t«> 
question  such  authorization  by  an  exception  to 
the  form.  Levy  et  vir  &  JPlamondon  ei  aL,  1 7 
L.C.  J.  75,  S.  C.  1873. 

^  182.  In  an  action  of  damages  against  a  ma -- 
ried  woman — Held,  that  when  the  husband  mi.^ 
en  cause  is  not  in  the  habit  of  maintaining  hi^ 
wife,  she  does  not  require  the  authorization  of  a 
judge  to  plead.  Bowman  et  ux  &  Laterriire  ( i 
vir.,  1  Q.  L.  R.  351,  C.  C.  1873, 

183.  A  wife  who  is  a  defendant  in  a  case  is 
sufficiently  authorized  when  she  is  sued  jointly 
with  her  fiusband.  Miihot  es  qual,  v.  PerrauU 
etal.,5R.L,  695,8.  C  1874. 


VL  Bbeach  of  Pbomise  of. 

184.  In  an  action  of  damages  for  breach  cf 
promise  of  marriage,  seduction,  etc.,  brought  by 
a  woman  of  full  age,  iu  which  it  was  proved  by 
the  plaintifi''s  own  evidence  that  she  had  yielded 
to  the  importunities  of  the  defendant  under  very 
questionable  circumstances,  and  by  other  wit- 
nesses that  she  was  guilty  of  very  questionable 
conduct  subsequently  to  her  intercourse  with  the 
defendant,  that  she  could  not  expect  him  t(> 
m,arry  her,  and  could  not  therefore  claim  an\  - 
thing  for  damages  on  that  account.  Poissahl 
k  Harretie,  15  L.  C.  R.  51,  Q.  B.  1864. 

185.  Promises  of  marriage  form  valid  obliga- 
tions, and  are  subject  to  all  the  rules  of  such, 
even  against  the  female  coniractanie.  Mathiiu 
V.  Laflamme,  4  R.  L.  371,  S.  C.  1872. 

186.  An  ai'tion  of  damages  lies  for  breach  <f 

Eromise  of  marriage.    Benning  k  Grange,  13 
,.  C.  J.  290,  S.  C.  k  13  L.  C  J.  126,  S.  C.  R., 
k  14  L.  C.  J.  284,  Q.  B.  1870. 

187.  And  where  the  female  fiancie  refuseil  to 
carry  out  her  agreement  to  marry  the  plaintiff 
on  the  ground  of  reports  which  she  had  heanl 
against  plaintitTs  father,  with  whom  it  was  un- 
derstood she  and  her  husband  were  to  live  m 
common— ircW,^hat  she  was  justified  in  break- 
ing her  engagement,  but  that  she  should  p:iy 
the  actual  Toss  incurred  by  the  plainiitf  thereby. 
Moreau  v.  Pelletier,  6  R.  L.  720,  S.  C.  1873. 


•  The  Mpsratlon  renders  the  wife  capable  of  satng 
and  beini  tued,  and  of  oontraotfng  alone  for  nil  thni 
relates  to  the  admlntatratlon  of  b«r  property  ;  but  for 

all  actt  tod  sulu  tending  to  •M«n^5«;  w"KlS!*'\* 
property  she  requires  the  authortaaUpn  of  her  hwba  mI, 
orTSShi.  r3usal,tbe  aathorlrttion  of  a  ^idge.  g. 
4&  vie.  sap.  34. 
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"VII.  Cklerration  of.  I 

188.  The  marriape  of  two  Roman  Catholics, 
•who  have  ul»tHine(i  a  license,  by  a  Proteetant 

fiiiniBter  in  le^al  Hnd  good,  and  need  not  be  pre- 
-ceded  by  publication  of  bane.  Bum  et  aL  v. 
JTontaine,  4  R.  L.  163,  S.  C  1872  j  129  C.  C. 

^III.  Damages  for  Illegal. 

189.  Ill  an  action  of  damages  against  a  priest 
'A>r  marryine  a  minor  without  the  consent  of  her 
.|>areut8,  and  without  publication  of  bans — Held, 
that  the  defendant  was  liable,  and  he  was  con- 
demned accordingly.  Larocque  ei vir.  &  Michon, 
2  L.  C.  J.  267  &  8  L.  C  R.  222,  Q.  B.  1858; 
151  &  158  C.  C.  om, 

190.  And  held,  also,  that  it  was  not  necessary 
.  in  such  case  that  proceedings  should   first  b!e 

iaken  to  li«ve  the  marriage  set  aside.    lb. 

191.  And  in  another  case  where  the  action  was 
.  -against  a  Protestant  minister  for  havini^  married 

the  plaintiff's  daughter,  without  pubHcatiou  of 
V  bans,  and  the  defendant's  plea  was  that  he  had 
.  acted  in  good  faith,  that  both  of  the  parties  had 
rTcpresented  the  wife  to  be  of  full  age,  and  more- 
over  had  produced  a  license,  authorizing  the 
marriage — Held,th&i  the  defendant  had  rendered 
himself  liable  to  damages,  but  as  he  had  acted 
Apparently  in  good  faith,  that  they  would  not 
exceed  $100  and  costs  as  in  an   action  of  that 
.  Amount.     Mignault  v.  Bonar,  16  L.  C.  R.  195 
Jk  1  L.C.L.  J.  97,  S.C.  1866. 
t  192.  And  in  another  case  wheregthe  defendant, 
A  minister  of  the  Canada  Presbyterian  Church, 
h  id  niurriod  the  d4)n  of  the   plaintiff,  a  boy  six- 
teen years  of  age,  to  a  widow  6f  lorty-nine  years 
of  age,  the  evidence  being,  that  the  defendant 
liad  merely  asked  them  their  age,  to  which  the 
4.>oy  replied,  twenty-two — Held,  that  a  want  of 
sufficient  care   was  shewn  by   the  defendant  in 
qnarrying  them,  and  the  marriage  having  been 
previouHly  annulled,  he  was  condemned  to  $100 
and  cost8.    Perry  v.  Taylor,  4  C.  L.  J.  58,  S.  C. 
1868. 

IX.  Deeds  Between  Consorts. 

193.  A  deed  of  lease  between  consorts,  passed 
t>efore  notaries,  and  made  in  good  faith  in  pay- 
ment o\  the  reprises  matritnoniales  due  to  the 

Wife  in  virtue  of  a  judgment  of  separation,  is 
vali<i  and  legal.  LegauJt  et  vir,  v.  Bourqtie,  15 
X.  C.  J.  72,  (I.  B,  1871. 

X.  Efpectof,  When^Bioamovs. 

194.  The  plain  tiff*,  a  widow  by  her  first  mar- 
YiHge    but    now    wife    by    a  second  marriage, 

brought  action  for  the  recovery  of  four  shares 
li  I  the  society  of  the  defendants,  bul  scribed  by 
ner  first  husband,  and  the  defendants  pleaded 
that  the  first  husband  of  the  plaintiff  at  the 
t  me  he  married  her  was  already  married  to  on? 
A  in^tHarper  in  England,  by  whom  he  had  issue, 
and  that  the  shares  properly  belonged  to  them, 
^  le  sccomi  marriage  being  null  and  of  no  ef 
tv'ct.  The  plaintiff  answered  that  her  husband 
f  ir  many  years  before  she  married  him  was 
T  mted  to  be  a  bachelor,  and  she  married  him 
11  good  faith ;  and  that,  moreover,  at  the  time  she 
jn  rried  him  he  was  possessed  of  no  property 


whatever,  and  what  they   had  since   act^tiiv^d 
had  been  acquired  principally  by  her  own  lodas- 
try  and  that  of  her  children;  and,  that  having 
acted  in  good  faith   she  was  entitled   with  her 
children  to  share  in  the  estate  of  her  husband 
— Held,  that  her  marriage  with  her  said  fir^t 
huHband,  notwithf>tandin^  bis  previous  marriage, 
produced  civil  effects  an  if  a  legal  marriage,  &D<i 
that  though  the  wife  in  England  was  entitled  toa 
third  of  the  money  in  question  in  the  cause,  that 
the  residue  must  be  divided  between  the  second 
wife  and  the  children,  a<(  well  of  the  first  wife  as 
those  issue  of  the  second  marriage,   the  eeoond 
wite  taking  one  half  of  such   residue,  and  the 
other  half  being  equally  divided  between  all  the 
said  children.     Catheart  ei  aL  v.     The  Uni<m 
Building  Society,  15  L.  C.  R.  467,  S.  C  1864. 

195.  A  woman  having  married  a  roan  who 
was  already  married,  and  whose  first  wife  was 
still  living — Held,  that  she  was  not  thereby  de- 
prived of  the  matrimonial  rights  if,  at  the  time 
she  married  him,  she  was  ignorant  of  the  exist- 
ence of  the  previous  marriage.  Gregory  v- 
Dyer  es  qiuil.  a  Hughes  A  Howland,  13  L.  C.  J- 
22:i,  K.  B.  1841 ;  118, 163  &  164  C.  C 

196.  The  plaintiff  brought  action  against  the 
universal  legatee  of  the  deceased,  to  whom  the 
plaintiff  claimed  to  have  been  married  in  1804 
without  contract  of  marriage,  for  her  share  in 
the  community,  but  it  was  proved  that  at  that 
time  the  deceased  was  already  married,  and  tha^ 
his  first  wife  was  still  Vw'mg-^ Held,  that  the  mar 
riage  of  the  plaintiff  with  the  decea.«ed  was  ab- 
solutely null  ;and,  although  there  did  cot  appear 
any  bad  fiiitli  on  the  part  of  the  second  wife, 
the  plaintiff,  she  was  not  entitled  to  claim  any 
matrimonial  rights,  as  the  person  whom  the 
defendant  represented  was  not  the  universal  legs- 
tee  of  the  deceased  a^  alleged,  but  only  a  parti- 
cular legatee.  Fisher  Jk  Gareau,  14  L.  C.  R. 
372,  S.  C.  &  Q.  B.  1864 ;  118,  163  &  164  C.  C. 

XI.  Illegal. 

197.  Action  was  brought  against  a  priest  for 
marrying  a  minor  without  the  consent  of  her 
parents  and  without  publication  of  bans— 
Held,  reversing  a  decision  of  the  court  below, 
that  the  action  was  well  founded,  and  that  with- 
out any  proceeding  having  been  taken  to  «et 
aside  the  marriage.  Larocque  etffir.  A  Michon, 
2  L.  C.  J.  267,  Q.  B.  1858 ;  157  &  158  C  C. 

198.  And  in  a  similar  case — Hetd^  where  tie 
evidence  was  [^that  the  defendant  had  acted  eo 
tirely  in  good  faith,  that  he  would  nevertheless 
be  condemned  in  damages  as  having  acted 
without  sufficient  care.  MignauU  A  Bonar,  16 
L.  C.  J.  195  &  1  L.  C.  L.  J.  97,  S.  C.  1865. 

XII.  Impediment  Dirimant. 

199.  Where  the  husband  was  an  infidel,  an^ 
had  never  been  baptised,  and  the  wife  was  a 
Koman  Catholic  and  a  minor — Held^  that  this 
was  an  impediment  dirimant  saflicient  to  war- 
rant a  nullity  of  the  marria^.  MignmUl  k 
Hopeman,  10  L.  C.  J.  139,  S.  C.  1856  ;  127  C.  C. 

XIII.  In  Extkemis. 

200.  The  Ordinance  of  1639,  depriving  mar 
riages  in  extremis  of  civil  efiieot%  tlioiild  be 
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firiah  interpreted.  Scett  &  Famel  et  al, 
1L('.  J.inQ.  B.  1HS7A11  L.  C.  J-  289  k 
KLC.  R.I83&3C.  L.  J.  136,  P.  C.  1863. 

201.  And  held,  atso  that  a  person  could  not 
te  repDled  w  extremu,  although  death  eneue 
*illiip  two  days  after  the  celebration  of  the 
marriage,  if  the  person  ia  not  at  the  time 
MDBible  that  he  is  attacked  b;  hie  last  illneBS 
aei  in  imminent  danger  of  dying-    lb. 
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IIT.  Irterkatiohil  Lav  op. 

202.  Id  a  cue  where  the  female  plaintiff, 
*»«iFUd  t^her  husband,  eued  a  former  tutor  in 
11  actioD  (o  accoant,  claiming  herself  to  be 
tpaiate  R3  to  property  from  her  husband  by 
marriage  contract,  and  the  defendant  pleaded 
ibil  she  wa«  in  community  with  her  husband, 
ln'iTig  been  married  to  him  in  the  State  of  New 
Vurk,  while  having  her  domicile  in  Lower  Can- 
•lii,  which  marriage  wa«  valid  and  binding,  and 
an*  Fabsequetit  marriage  or  marriage  contract 
vu  aa]i,-~Htld,  confirming  the  judgment  of  the 
CTurrhelow,  that,ftccordinglo  international  Uw, 
a  marriage  contracted  and  solemnized  according 
10  tb«  laws  of  the  country  in  which  such 
'Kiiemniiaiion  lukes  pisce  is  valid  and  binding 
*'ffTwhere.  Languednc  et  ui.  v.  Lanoklle.  I 
I  C.  J.  240,  S.  C.  1S57  i  8  L.  U.  J.  237,  Q.  B. 
l»i8;I35C.C. 

21)3.  But,  coniequenllj,  an  the  laws  of  the 
Slate  of  New  York,  where  the  caid  marriage 
I'lk  place,  recognised  the  validity  of  niarriagen , 
i-ftween  minora  without  the  aid  of  lutorc,  and  j 
'Ntfaclofthe  plaintiff  being  a  minor  and  un- ' 
a-;i«led  byatulor,  could  not  invalidate  the  mar- 
'■:»gf,  mrtwirhf landing  both  ihe  parties  were 
""ulents  of  Lower  .Canada.    lb. 

IDI.  Action  wa.4  brought  to  recover  a  share 
JT«n  estate  or succ«8sion  in  acomnuinitj'  which 
lixj  existed  between  parties  married  in  Scotland, 
''lit  rate  domiciled  in  Lower  Canada  up  to  the 
i.nKofthedJS-oIution  of  the  community.  The 
'f<-rendant  pleaded  that  tlie  marriage  having 
l^en  place  in  Scotland  the  matrimonial  rights 
"(ill*  parties  were  governed  by  the  laws  of  that 
cmniry— ff«M,  that,  in  the  absence  of  proof,  the 
court  would  presume  the  laws  of  a  foreign 
CTuntry  to  be  the  wme  as  'tr  own.    Brodie  et 


(br  tlie  debte  incurred  by  his  wife  for  the 
maintenance  of  a  separate  eittabltnhment  from 
her  huaband,  ifahe  have  voluntarily  left  liia 
domicile  without  legal  (Mmne.  Morkill  v.  Jaek- 
tmi,  14  !>.  C.  R.  181,  S.  C.  1863  ;  175  C.  C. 

20T.  The  huaband  in  not  responsible  in  dam- 
ages for  the  ditit  of  (he  wife  in  community  with 
him,  unices  he  has  personally  participated  in  the 
dilit,  yel  if  he  Joins  with  her  in  a  defense  tn  the 
action,  and  the  defense  is  overruled,  he  will  be 


C.  C.  1869  i  1294  C.C. 

208.  for  Act  o/ B'i/'e.— Where thewifeolthe 
defendantduring  his  alisenoe  conducted  his  buai- 
ness  B«  a  huckster,  and  a  wild  duck  was  found 
m  her  posHCHsion  in  contravention  of  the  Oame 
Act — Held,  that  he  was  liable  to  tbe  penalty, 
on  the  eround  that  his  wife,  being  his  agent  in 
that  behalf,  must  be  pr^umed  to  have  had  hie 
authority  lor  what  she  did.  Oantpbell  v.  Don- 
akue,  5  t.  C.  J.  106,  S.  C.  I860. 

SVIL  Liability  of  WiFg. 


209.  Action  wan  bronchi  against  a  married 
woman  fbr  the  amount  of  two  promissory  notes 
signed  by  her,  and  a  balance  of  account  for 
jcoods  bought  by  her  without  the  aiithonzatton 
of  her  hutband,  on  the  ground  first,  that  she  w: 

separ-' - '     '- ' 

pnbli 

prove<l — Held,   di 

good",  not  being 

her  wiihout  the  i 

Danziger  v.  Kitchie  et  ux-,  S  L.  C.  3.  103  &  14 

L.  C.  K.  423,  Q.  B.  IHti4. 

210-  And  held,  al«>,  that  tbe  promissory 
notes  being  signed  without  the  authorization  of 
her  hu<thand  were  null.  lb.,  A  177,  179,  986 
&  1290C.C. 

211.  Inan  action  by  a  grocer— ^Tefd,  that  a 
wife  separate  as  to  proberty  was  liable  for  Ibe 
groceries  not  only  u-sed  by  the  family,  but  for 
small  sums  lent  to  (he  hu-<hand  and  expended 
bv  him  in  marketing  for  the  family.  Elliot  v. 
Grenieretvx.,\  L.  C.  L.J.  91,S.C.  1865. 

212.  And  A«M,  further,  that  she  naa  liable  for 
sijirituouB  liquors  used  in  the  hou»e  for  enter- 
taining friends,  as  well  as  for  wine  and  porter, 
but  that  she  was  not  liable  for  a  sum  of  money 
loaned  lo  her  husband  and  not  used  for  subaie- 
tence.     lb. 

XV in.  NcLLiTT  or. 

21 3.  In  an  action  for  the  nullity  of  a  marriage 
between  two  Catholics,  founded  on  a  chai^  of 
impotence,  the    civil    tribunals  cannot  declar* 


bauU,  11  L.  C.  J.  63  4  4  C.  L.  J.  42,  Q.   B. 

miV,lc,  art.  IXiinfTO. 

214.  And  the  limit  of  threeyears,  fixed  by  law 
for  the  bringing  of  an  action  in  nullity  of  ■ 
marriage,   i  '      '   "       ""      *"  ""    "'    * 

153  C.  C. 


lb.,  k  149,  161  k 


set  aside  the  marriage  ot^her  nroUier  with  the 
defendant,  which  was  solemnized  only  two  days 
before  liis  death,  and   while  be  was  auSeriDg 


SOS 


MARRIAGE. 


MARRIAOR 


804 


fvom  a  severe  attack  of  delirium  tremens,  on 
the  groand  that  it  wan  solemnized  in  extremis 
and  when  her  brother  was  not  compos  mentis— 
Held,  confirming  the  judgment  of  the  court 
below,  that  a  person  attacked  with  delirium 
tremens  may  have  a  lucid  interval,  and  may  con* 
tract  a  valid  marriage  during  such  interval. 
ScoH  &  Paquet,  4  L.  C.  J.  149,  Q.  B.  &  3 
C.  L.  J.  136  &  11  L.  C.  J.  289  &  17  L.  C.  B. 
283,  P.  C.  1867. 

216.  And  where  it  was  pleaded  in  such  action 
that  the  plaintiff,  being  only  a  relative  of  the 
deceased  in  the  collateral  line,  was  not  entitled  to 
demand  the  nullity  of  the  marriage — Held, 
that  where  the  status  of  the  wife  was  recognised, 
collateral  relations  had  no  power  to  dispute  the 
marriage.    lb.,  &  151  &  166  C.  C. 

217.  And  where  the  plaintiff' had  in  such  case 
also  acknowledged  the  status  of  the  children — 
Held,  that  she  was  thereby  precluded  from 
disputing  the  validity  of  the  marriage.    lb. 

218.  In  an  action  to  annul  a  marriagre  be- 
tween two  Catholics  founded  on  an  impediment 
dirimant,  a  civil  tribunal  can  only  declare  the 
marriage  annulled  after  a  declaration  of  nullity 
by  ecclesiastical  authority.  Vaillancourt  & 
Lafontaine,  11  L.  C.  J.  306  &  4  C.  L.  J.  42, 
8.  C.  1866, 

219.  A  marriage  contracted  before  a  priest 
other  than  a  proper  curS  of  the  parties  is 
null.    Ih.,  &127C.  C. 

220.  A  marriage  contracted  in  the  face  of  a 
le^l  inopediment  is  null.    lb. 

221.  The  nullity  of  the  marriage  of  a  minor 
daughter  may  be  demanded  on  the  sround  of 
having  been  unlawfully  contracted  and  solemn- 
nized  without  the  o  nsent  of  the  father  and 
without  publication  of  bans,  and  where  fraud 
and  artifice  and  threats  have  been  made  use  of 
towards  the  said  minor,  and  on  the  ground  of  a 
legal  imped  indent  between  the  parties.  Mignault 
&  Bqpeman,  10  L.  C  J.  137,  S.  C.  1866  ;  150  & 
166  C,  C. 

222.  A  marriace  contracted  previous  to  the 
promulgation  of  the  Civil  Code,  may  be  declared 
null  seventeen  years  after  its  celebration 
by  reason  of  im potency  existing  at  the  time 
of  the  marriage,  where  the  forties  have 
lived  separately  since  its  celebration,  and  the 
defendant  has  established  bis  domicile  in  a 
foreign  country,  especially  where  such  nullity 
has  been  ecclesiastically  pronounced.  Langevin 
V.  Barreite,  4  R.  L.  160,  8.  C.  1872;  117 
C.C. 

223.  Where  the  husband  was  accused  of 
bigamy,  but  acquitted — Held,  that  there  was  no 
presumption  of  the  nullity  of  the  second  mar- 
riage. Bum  &  Fontaine,  4  R.  L.  163,  8.  C. 
1872;  118  CC. 

i^IX.  Of  8ERVANT. 

224.  A  master  has  a  right  to  discharge  a  ser- 
vant who  marries  without  his  consent  before 
the  time  of  service  agreed  upon  is  expired. 
Jftupson  V.  Burstall,  4  R.  L.  686,  C.  C.  1873. 

XX.  Power  op  Wife. 

2^.  A  wife  can  oblige  her  husband  for  that 
^bich  relates  to  thehoueehold.  Where,theiefo;e, 


the?  live  together  and  keep  a  boarding  hooae^ 
evidence  of  payment  of  a  sum  due  for  board 
and  lodging  to  the  wife  is  evidence  of  payment 
to  the  husttand.  Fortier  v.  Laforce,  2  Rev,  de 
Leg.  336,  K.  B.  1821. 

226.  A  wife,  though  a  minor,  may  validly 
ratify  a  deed  of  exchange  of  an  immoveable 
with  the  authorization  of  her  husband.'  Metrissc 
et  al.  &  Brault,  4  L.  C.  J.  60  &  10  L.  C  R.  157, 
Q.  B.  1869;  182  &  322  C.  C. 

227.  Where  a  wife,  who  had  obtained  separa- 
tion of  property  from  her  husband,  sought  to  be 
collocated  for  the  amount  found  to  be  due  her 
as,  r&prises  matrimoniales  on  the  proceeds  of 
the  sale  of  the  real  estate  of  her  husband,  in  pre- 
ference to  a  hypothecary  creditor,  in  whose  deed 
of  hypothec  she  was  intervened,  and,  dul^ 
authorized  thereto,  renounced  all  her  matri- 
monial rights  in  the  said  real  estate — Held,. 
confirming  the  judgment  of  the  court  below, 
that,  notwithstandmg  the  statute  4  Vic.  cap. 
30,  sec.  36,  which  orohibits  the  wife  from 
becoming  surety  for  her  husband,  she  could, 
nevertheless,  renounce  her  hypothecary  rights 
in  property  alienated  by  her  husband,  and 
that  in  the  case  in  question  she  had  80 
validly  renounced  her  rights  and  could  not 
be  collocated  in  preference  to  the  respondent. 
Lagorgendiire  et  vir.  &  Thibodeau  et  aZ., 
2  Q.  L  R.  163,  Q.  B.  1871  ;  1301  &  1374 
C.C. 

XXI.  Proof  of. 

228.  Action  was  brought  against  the  defen- 
dant, as  executrix  of  the  testator,  for  theaum  of 
jCIoOO,  claimed  under  a  letter  alle^  to  have 
been  written  to  the  plaintiff,  promiemg  her  that 
amount  in  case  she  marriecT the  teetator'e  son, 
and  it  was  alleged  that  there  was  no  sufficieot 
proof  of  the  marriaee  of  the  parties  in  question^ 
that  they  professed  tne  Hebrew  faith;  that,tfaoagb 
residents  of  Three  Rivers  in  Lower  Canadaythey 
had  been  married  in  New  York,  and  a  certificate 
was  filed  containing  an  extract  from  the  register 
of  the  births,  marriages  and  deaths  of  the  Jewish 
congregation  of  New  York,  which  certilSed  the 
marriage  of  the  parties  in  question  at  that 
place — Heidi  reversing  the  judgment  of  the 
Queen's  Bench  (3  L.  C  J.  29),  that  the  certificate 
did  not  make  proof  of  its  contents,  and  wait,, 
therefore,  not  sufficient.  MeCarihjf  et  al.  & 
Hart,  8  L.  C  R.  369,  P.  C.  1860. 

229.  A  husband  and  wife  before  ihej  cai^ 
bring  an  action  of  damages  for  defamation  ot 
the  character  of  the  wife,  must  make  proof  of 
their  marriage.  McNab  et  ux,  v.  Jamieson, 
6R.  L.  529,  S.  C.  1873. 

XXII.  Pboperty  of  Wife. 

230.  Where  to  a  seizure  of  her  husband's 
effects  the  wife  opposed,  claiming  the  efibcta  as 
hers  both  under  a  deed  of  sale  to  her  by  ber 
husband  before  their  marriage  and  alio  in 
virtue  of  their  marriage  contract — Held,  that 
the  law  presnmes  personal  property  in  the 
possession  of  married  ptrsons  to  be  OMBmoii 
property  unless  disproved  by  strict  proof  of 
mdividual  property  in  tbe  wife.  JtettMr  et 
al  V.  FairekOd  ^  alAtMiHgan,  6  L. €»4i:il4» 
8.  C.  1856.  .   .  » 
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vet,  u  ther«  was  do  proof  that  such  judgnieDt 
had  been  executed,  there  wm  do  legu  proof  or 
•f pantioo.  Vtintiger  k  Ritchie  et  uz.,  8 L.  C.  J. 
103A  14L.  C.  K.42fi,  Q,  B.  1664;  1312  G.  C- 

239.  A  judgment  of  Beparatioa  of  propertj 
duly  executed  has  the  effect  of  exempting  the 
wife  from  liabilitj  by  her  preriousl;  incarreii 
•a  eoretv  for  her  hueMnd.  }'le»»ia  v.  IhA6,  ^- 
L.  C.  J.  76, 3.  C.  1866 ;  1301  C.  C. 

XXVn.  Validity  or. 

240.  A  marriage  is  valid  ho  long  a«  it  ia  not- 
declared  null  by  a  court  of  justice.  Bum  tt  al. 
V.  Fontaine,  17  L.  C.  J.  40,  8.  C.  1871 ;  IS* 
C.  C. 

241.  Indian  CWtonu.— One  William  Conoolly 
was  born  at  Lachine,and,Bt  the  age  of  aixleen,  re- 
moved to  the  North- West  Territories,  ind  atihe 
ageofeeveateen  years  took  to  live  with  him  as  his 
squaw  or  Indian  wife  an  Indian  girl,  the  daughter 
of  an  Indian  chief,  witbiheconsentofher  father, 
and  co-habited  with  her  as  his  squaw  or  Indian 
wife,  according  to  the  usages  aod  customs  ofihe 
Creenation  to  which  she  belonged,  andwKsfaith- 
fiil  to  her  for  Iwentv-eight  jears,  having  by  lier 
a  fkmily  of  six  children  ;  but  afterwards,  return- 
ing to  Lower  Canada,  married  a  white  woniari 
according  to  the  rights  of  the  Roman  Catholic 
church,  and  co-habiled  with  her  as  his  wife  until 
the  time  ofhis  death;  and  actioo  was  brouiilit- 
by  a  son  of  Che  ladian  woman,  after  his  fatlirr'a 
death,  for  a  ahare  in  the  com  in  unity,  claimine 
that  the  marriage  of  his  mother  was  a  valiii 
marriage — Held,  tliat  the  marriage  of  a  Chris- 
Lisa  and  an  Indian,  whether  of  that  nation  or 
[ribe,  is  valid,  notwithstanding  the  assumed  ex- 
istence of  polygamy  and  divorce  at  will,  wbicli 
kre  not  obstacles  to  the  recognition  bjoarcoiirU 
3f  a  marriage  contracted  accordingly  to  the  mnn  - 
ners  and  usages  of  the  country.  CoimoUy  v^ 
Woolricht  JoAiMton  eiat.Il  L.  C.J.  197, 
3.  C.  ft  S.  C.  R.  186Ti  4  1  R.  L.  363,  Q.  B. 
1869. 

242.  And,  htld,  also,  that  such  «  marriage^ 
irben  not  accompanied  by  any  civil  or  retigioufr 
Kremony,  is  valid,     Ih. 

243.  And  that  such  a  marrii^  contracted 
irhere  there  are  do  priests,  no  civil  or  religious 
iuthorily  and  no  registers,  may  be  proved  by- 
iral  evidence;  and  the  admission  of  the  p*rtiev 
»mbined  with  long  co-habitation  and  repute, 
arillbethebestevii^ce.  lb.,  A  161  &  162C.  C. 

244.  And  held,  fiiriber,  thsta  Christian  marry- 
ing a  native  cannot  exercise  in  Lower  Canadft 
Lhe  right  of  repudiation  or  divorce  at  will,though 
lie  might  bave  done  so  among  the  natives,  where 
t  appears  to.prevail.    lb.,  &  IBG  C.  C. 

SXVIII.    Wipe. 

i45.Aetion>bt/. — Where  the  huffa*nd  isjoine<f 
Q  an  action  only  for  the  purpose  of  BUthortiing 
lis  wife,  judgment  can  only  be  demanded  in 
^vor  of  the  wife.  Ltford  etvir.  v.  Damaraix 
•A  al,  11  L.  C  J.  122, 8.  C.  R,  1848. 

246.  In  an  action  by  a  wife,  B^Mrale  as  ta 
jroperty  by  a  marrisge  contract,  such  contraot- 
nnst  be  alleged  in  the  declaration.  Waiter  k. 
The  Mayor,  *c.,  of  Hn  Toun  of  8of«I,  6  R,  L^ 
16,Q.  B.  1866. 

247.  XuU  AgaiMtfar  FoXU  SwUpe.— Oa  *. 
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rule  against  a  married  woman  separate  as  to 
pro{)erty  (rom  her  husband  forfolle  enchh'e,  no 
notice  of  which  was  served  on  the  hnsband — 
MeUl,  to  be  null  and  of  no  effect*  McDonald  v. 
McLean  &  Wilson  &  Doyle,  11  L.  C.  R.  6,  S.  C. 
•I860;  781  C.  C.  P.  , 

248.  Separation  as  to  Properly. — A  note  made 
by  a  wife  separate  as  to  property  in  favor  of  her 
husband,  and  endorsed  by  him  to  another  for 
ffroceries  and  other  necef^sariee  purchaped  by 
her,  is  valid.  Cholet  v.  Dvplessis  ei  vir,,  S 
L.  C.  J.  81,  S.  C.  1862  ;  1301  &  1377  C.  C. 

249.  A  wife  separate  as  to  property  f^om  her 
hunband  is  not  liable  for  the  value  of  butcher's 

-  meat  purchased  by  her,  and  consumed  by  her- 
self and  family.  Rotisseau  ▼.  Gauoin  ei  vir,, 
13  L.  C.  R.  82,  C.  C.  186.S  ;  1423  C.  C. 

250.  The  wife  separate  as  to  property  is  held 
to  the  payment  of  such  articles  as  the  family 
requires,  and  which  have  been  furnished  at  her 
request.  Robert  v.  Romberi  ei  vir.,  14  L.  C.  J. 
162,8.  C.  R.  1870 ;  1423  C.  C. 

251.  A  wife  even  separate  as  to  property  by 
tnarriage  contract  is  liable  for  provisions  sup- 
plied for  the  use  of  the  family,  her  husband 
being  insolvent  Courcelles  v.  Dubois  ei  aL,  4 
R.  L,  284,  8.  C.  1872  ;  1423  C.  C. 

252.  A  wife  separate  as  to  property  may  bind 
herself  jointly  and  severally  with  her  husband, 
and  her  obligation  will  be  held  valid,  if  it  be 
proved  that  the  obligation  was  ostensibly  for  her 
own  advantage.  MalhioiA  Brunelleet  vir,,  15 
L.  C.  J.  197,  Q.  B.  1871 ;  1301  C.  C. 

253.  And  held,  also,  that,  in  order  to  relieve 
herself  from  such  obligation,  she  must  prove  that 
the  creditors  knew   at  the  time  it  was  made  or 

-entered  into  that  she  was  simply  a  surety  for 
her  husband.    lb. 
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I.  Action  by. 

Heirs  Jor  Share  of  Community t  254. 

Survivor  for  Debt  due  the  Community,  255. 
H.  Action   in    Separation    of    Property, 
-256-258. 

III.  Community. 

A.'isets  and  Liabilities  o/;259-208. 

Dissolution  oj,  269,  270. 

Donation  of  Property  o/*,  271. 

Exclusion  of,  272. 

Forfeiture  of  Share  in,  273, 274. 

OfPariies  Married  Abroad,  275-277. 

Presumption  of,  278. 
When  Exists,  279. 
'IV.  Donation  of  Dsufbuot  bt,2H0-284. 

V.  Effect  of,  With  Regard  to  Donor,  see 
Htpothfc  of  Wife. 

VI.  Form  of,  285. 

VII.  Gifts  by,  286. 

VIII.  Hypothec  of  Wife  Under,  287-292. 

IX.  In  Cases  of  Second  Marriages,  293. 

X.  Liability  of  Wife  Under,  294. 

XI.  Mobilization,  295-299. 

X II.  Power  of  Husband  Under,  300,  301 . 
To  Bequeath  the  Wifes  Share  in  the  Com- 

.mwiity,  .302. 

Xni.  Registration  of,  303-309. 

XIV.  Bbnunoiatioh  of  Wife,  310. 

XV.  Reprises  Matrimoniales,  311-319. 
XVh  Rights  of  Wife  Under,  320-325. 


XVII.  Sale  by  Wife  Separate  as  to  Pro- 
perty, 326. 
X  VIII.    Separation  of  Debts,  327 . 

XIX.  Separation  of  Property,  328-333. 

XX.  Suretyship  of  Wife  for  Husband, 
334-341. 

I.  Action  By. 

254.  Heirs  for  Share  of  the  Cammuni^f. — 
Where  action  was  brought  by  the  heirs  of  the 
wife,  who  has  been  common  as  to  property  with 
her  husband,  praying  to  be  declared  proprietors 
of  one  haU  of  a  farm  which  belonged  to  the  com* 
munity — Held,  that  it  was  necessary  to  specifv 
which  half,  if  a  partition  had  been  had,  and  ff 
not  toprajr  for  a  partition  by  the  declaration. 
TMlonae  ei  at  ▼.  Lalonde,  5  L.  C.  R.  97,  S.  C. 
1864. 

255.  Survivorfor  Debt  Due  the  Community- — 
A  widower  has  a  right  to  maintain  an  action 
both  in  his  own  name  and  as  executor  of  his 
wife,  for  a  debt  due  the  community.  Blouin  v. 
Leblanc,  2  Rev.  de  L^g.  438,  K.  B.  1821. 

II.  Action  in  Separation  of  Property- 

256'  Where  a  husband  becomes  insolvent,  the 
wife  cannot  sue  by  her  tutor  for  what  she 
brought  in  marriage,  the  proper  remedy  being  an 
action  in  separation  of  property  in  her  own 
name.  Melville  &  freland,  1  Rev.  de  Leg.  350, 
K.  B.  1820  J  1311  C.  C. 

257.  And  in  another  case — Held,  in  appeal,  re- 
versing the  judgment  of  the  court  below,  that 
the  interrogatories  sur  fails  et  articles  served  oq 
the  husband  should  not  have  been  taken  pro 
confessis,  the  aveu  or  consent  being  inadmi«- 
Bible  in  such  case.  Malloney  &  Quinn,  10 
L.  C.  R.  454,  Q.  B.  1860  j  1311  C.  C 

258.  In  an  action  by  a  wife  for  separation  of 
property,  the  only  recourse  of  the  creditors  of  the 
husband  is  by  an  intervention  for  the  preser- 
vation of  their  rights.  Marchand  &  Lamtrande, 
10  L,C.  R.  375,  Q.  B. ;  1316  C.  C. 

III.  Community. 

259.  Assets  and  Liabilities  o/.— The  com- 
munity enjoys  the  benefit  of  the  issues  and  profiia 
of  i\ie  propres  on  either  side,  and,  consequently, 
is  bound  to  pay  and  discharge  the  rents  with 
which  they  are  burdened  during  its  continuance* 
Oirard  &  Lemieux,  2  Rev.  de  I>g.  78,  K.  B. 
1810  ;  1272,  sec.  2,  &  1280,  sec  3,  C  C. 

260.  At  the  dissolution  of  a  community  the 
costs  of  an  inventory  must  be  borne  one-half 
by  the  surviving  consort  and  the  other  half  by 
tie  representatives  of  the  deceased  consort. 
Trudeau  v.  DeLanaudihe  etaL,!  L.  Q.J.  118, 
S.  C.  1852  ;  1310  etseq.  C.  C. 

261.  In  an  action  in  separation  from  bed  mnd 
board  a  bill  for  medical  attendance  on  the  plain- 
tiff was  properly  charged  as  a  debt  due  by  the 
community.  Jannot  v.  Allard,  6  L.  C  B*  474, 
S.  C.  1856 ;  1280,  sec.  6,  C.  C. 

262.  Where  in  the  division  of  property  between 
husband  and  wife  under  a  juogment  in  separ- 
ation of  property,  a  question  arose  M  to  the 
possession  of  a  farm  acquired  daring  marrii^es 
and  held  in  free  and  common  ^oocage— AM  on 
the  authority  of  Wilcox  A  WUeax,  and  Che 
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tute  20  Vic.  cap.  46,  sec.  4,  to  be  governed  by 
the  common  law  of  this  country,  and,  therefore, 
to  form  part  of  the  community.  Maareen  & 
Hubert,  2  L.  C  J.  70,  S.  C  1867 ;  1272  eec.  3, 
C.  C. 

263.  In  the  marriage  contract  between  the 
appellant  and  her  husband,  it  was  stipulated 
that  there  should  be  mobilization  of  all  the  pro- 
perty then  belonging  to  them,  as  well  as  all  that 
should  fall  to  them  during  marriage,  with  the 
right  to  the  wife,  in  case  of  her  renunciation  of 
the  community  after  its  dissolution,  to  retake  all 
that  she  had  brought  into  it,  or  all  that  had 
fallen  to  her  by  succession,  donation  or  other- 
wise— Heidi  confirming  the  judgment  ofthe  court 
below,  that  an  immovealile  property  given  by  the 
adopted  mother  oi^  the  appellant  to  her  and  her 
hu80and,  to  be  enjoyed  by  them  durine  her  life- 
time, with  the  stipulation  that  it  should  not  be 
seized  for  any  of  toe  debts  of  the  husband,  does 
not  become  a  propre  of  the  wife.  Jarry  &  The 
Trust  and  Loan  Company,  11  L.  C.  R.  7,  Q.  B. 
1860. 

264.  W^here  the  wife  ofthe  defendant  was  the 
donee  of  her  father  of  certain  immoveable  pro- 
perty, subject  to  the  charge  of  paying  all  the 
debts  of  her  father,  the  donor,  among  which  w&a 
certain  arrears  of  seigniorial  due?,  for  which 
action  was  brousht  against  her  husband  as 
administrator  of  tbe  community — Held,  that  as 
the  undertaking  to  pay  the  debts  of  tbe  donor 
constituted  a  debt  mobiliire  contracted  by  the 
wife  with  her  husband's  authority  during  the 
community  he  was  personally  liable,  although 
the  debt  was  to  some  extent  contracted  to  pay 
for  a  property  acquired  by  the  wife.  Fortier  ea 
guaL  &  Cantinetux.,  IIL.  C.  K.  337,  S.  C. 
1867  ;  1280  C  C. 

266.  A  debt  of  a  third  person  paid  by  a  wife 
common  as  to  property  is  paid  on  account  of  the 
community,  wriicn  becomes  creditor  thereof. 
Gaudry  &  Bergevin,  2  R.  L.  116,  Q.  B.  1868 ; 
1154  C,  C. 

266.  A  donation  by  a  father  to  his  daughter 
and  her  husband  does  not  fall  into  the  com- 
munity. Pollico  es  qual.  v.  Elvidge,  13  L.  C.  J. 
333,  S.C.  1869;  1276  C  C. 
^267.  During  the  existence  of  a  community  the 
wife  is  obliged  to  live  with  her  husband,  and  can- 
not claim  from  him  an  alimentary  allowance  un- 
less he  refuse*"  to  receive  her.  Conlon  v.  Clark, 
15  L.  C.  J.  26.^  S.  C.  R.  1871  ;  176  C.  C. 

268.  The  widow,  as  chefde  community,  in  a 
default  action  may  have  judgment  for  the 
amount  of  an  obligation  to  her  and  her  husband 
jointly.  Hau8seman  v.  Levesque,  1  Rev.  de  L^g. 
347,  K.  B.  1813. 

269.  Dissolution  of. — On  demurrer  to  an 
action  for  a  specific  sum,  as  the  proceeds  of  the 
community  between  the  plaintifi^and  his  late  wife 
— Held,  that  the  action  should  have  been  an 
action  en  partage.  Dupuis  v.  Dupuis,  6 
L.  C.  R.  475,  8.  C.  1864 ;  692  A 1364  etseq.  C  C. 

270.  Where  the  defendant  had  been  condemned 
to  exile  for  having  taken  part  in  the  rebellion, 
and  his  property  was  confiscated  and  sold,  but  he 
subsequently  returned  under  a  genera  Ipardon 
and  was  reinstated  in  his  civil  rishts — Htld,  in 
an  action  in  separation  from  becTand  board  by 
the  wife  some  tmie  after  his  return,  that  an  im- 
moveable which  she  had  bought  in  at  the  forced 
sale  of  her  husbaud's    property  with  money 


which  she  had  borrowed,  and  which  she  regarded 
as  a  debt  of  the  community,  thai  such  immove- 
able still  belonged  to  the  community,  which  had 
not  been  dissolved  by  the  mere  fact  of  the  exile 
of  the  husband.  Cairtier  &  Bechard,  1  L.  G.  J. 
44,  S.  C.  1866  ;  1310  C  C. 

271.  Donation  of  Property  oj. — In  an   action' 
brought  to  recover  the  balance  ofthe  considera- 
tion money  of  a  donation  which  the  plaintiff  made 
of  a  property,  which  was  con^^<  of  the  commu- 
nity which  existed  between  him  and  his  late  wife^ 
the  defendant  pleaded  that  plain tifi^*  never  was 
proprietor  of  the  whole  lot  but  only  of  one  half,, 
and  that  the  other  half  belonged  to  the  children,, 
whote  rights  he,  the  defendant,  had  purchased,, 
and,  consequently,  the  plain  tiff  could  only  clain» 
half  the  money — Held,  that  the  plea  was  good, 
and  that  the  action  must  be  dismissed.    Fletcher 
V.  Perillard,  1  L.  C  J.  26,  S.  C.  R.  1865. 

272.  Exclusion  of, — On  an  opposition  by  a> 
wife  clainnng  certam  articles  seized  as  belong- 
ing to  the  defendant,  her  husband,  but  which  she 
alleged  belonged  to  her  under  their  contract  of 
marriage,  in  which  communion  of  property  was 
exclud^  by  a  stipulation  to  that  effect — Held, 
that  such  stipulation  did  not  give  the  wife  a 
separation  of  property  by  contract  of  marriage,, 
and  that  unoer  such  stipulation  she  could  not 
prevent  the  sale  of  her  moveable  effects  seized 
for  a  debt  contracted  bv  the  husband  during; 
marriage.  Vezina  v.  l)enis  &  Descareau,  li 
L.  C.  R.  416,  C.  C.  1864 ;  1416  &  1417  C  0. 

273.  Forfeiture  of  Share  in.  — Where  the  hus- 
band and  wife,  married  in  Lower  Canada,  had 
gone  to  the  United  States  to  live,  and  the  hus- 
band abandoned  his  wife  and  returned  to  Lower 
Canada,  and  the  wife  after  living  and  supporting 
herself  alone  for  several  years  lived  in  concubi- 
nage with  another  man  and  had  children,  and 
herhusbanddying  intestate  transferred  her  rights 
in  the  community  to  another,  and  she  brought 
action  against  the  heirs  therefor — Held,  that  the 
heirs  of  the  husband  could  not  set  up  the  adul> 
tery  of  the  wife  in  order  to  deprive  her  of  her 
share  in  the  community.  Oaabois  v.  Bonnier, 
6  L.  C.  J.  267,  S.  C.  1861 ;  188  C.  C. 

274.  And  held,  also,  that  where  a  wife  abaiw 
doned  her  husband  voluntarily  she  would  be 
deprived  thereby  of  her  share  in  the  community 
froni  the  time  of  her  abandonment,  but  not  when 
the  husband  was  the  first  to  abandon  her.    Ib^ 

276.  Of  Parties  Married  Abroad. — In  a  ques- 
tion of  property  between  the  heirs  and  descend- 
ants oi  persons  married  in  England  and  afUr- 
wards  removed  to  Canada,  in  which  the  issue,  by 
the  admission  of  the  parties,  was  restricted  to  the 

auestion  whether,  under  such  circumstancesi 
lere  was  community  of  property  created  by 
the  removal  to  this  province — Held,  maintaining 
the  action  of  the  plaintifis,  that  there  never  was 
or  could  be  a  community  of  property  between 
the  father  and  mother  of  the  parties  in  the  case, 
they  having  married  in  England  with  contract 
of  marriage,  and  the  transferring  their  domicile 
to  Lower  Canada  where  they  died  could  not  have 
the  efi'ect  of  establishing  such  community  of 
property  between  them,  contrary  to  their  pre- 
sumed intention  at  the  timeoftneir  marriage. 
Rogers  et  al.  &  Rogers,  3  L.  C.  J.  65,  Q.  B. 
1848. 

276.  Where  the  plaintiffs,  being  residents  of 
Lower  Canada,  were  married  in  New  York  with- 
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outifiontraet,  and  immediftCelj  afterwards  return- 
^  to  Lower  Canada,  where  they  were  a«aiD 
married  with  ante-nuptial  contract,  bjr  which 
fiefiaration  of  property  waa  stipulated  between 
4hei»,  the  latter  noarriage  was  declared  to  be  of 
tio  effect,  and  the  parties  to  be  in  community 
with  one  another.  Languedac  et  ux,  ▼.  Laoio- , 
2tite,  1  L.  C.  J.  240.  S.  C,  &  8  L.  C.  R.  257, 
43.  B.  1868;136C.C. 

277.  In  18.36  the  husband  of  the  appellant,  who 
Avas  then  residing  at  a  post  in  the  Hudson's  Bay 
Territory,  came  to  Montreal,  married  here  and 
returned  there,  where  he  remained  until  1841, 
^hen  he  came  to  Lower  Canada  again,  purchased 
two  farms,  and  settled  down  there  in  1847.    He 
made  his  will  in  Montreal  before  a  notary,  where- 
in he  bequeathed  all  his  property,  as  if  no  com- 
vnunity  existed,  leaving  his  wife  his  usufructuary 
legatee  and  his  children  his  universal   legatees 
^en  proprUU-  The  appellant  wbs  appointed  at  the 
<leath  of  her  husband  tutrix  to  her  minor  cml- 
<iren  and  one  of  the  respondents  sub-tutor.    The 
latter  refusing  to  cone^nt  to  the  taking  of  an  in- 
ventory of  the  property,  she  caused  the  other 
respondent  to  be  appointed  tutor  cui  hoc,  and  on 
his  refusal  she  instituted  an  action,  alleging  com- 
TOunity  under  the  laws  of  Lower  Canada,  and 
praying  that  she  be  entitled  to  one-half  of  all 
^he  property  and  effects,  moveable  and  immove- 
able, which  composed  the  community,  and  pray- 
ing also  that  an  inventory  be  made  and  a  parti- 
tion be  had,  and  also  that  so  much  of  the  will  of 
her  late  husband  as  purported  to  will  and  be- 
queath her  share  in  the  community  be  null 
and  void,  etc.—Held,  that  being  seized  with  all 
*lie  property  of  the  community,  she  was  bound 
to  proceed  to  the  inventory,  and  that  an  action  to 
that  effect  was  unnecessary  and  uncalled  for ; 
and  that  in  an  action  for  a  partage  the  minor  chil- 
dren should  be  represented  by  a  tutor  ad  hoc 
appointed  to  answer  such  demand  in  their   be- 
half:    McTavishy.Pykeeial.y^UC.R-  101, 
<3.  B.  1853;  1323  C.  C. 

278.  Presumption  of.^A  community  of  pro- 
perty is  by  law  presumed  until  the  contrary  is 
shown  if  the  parties  were  married  in  Canada. 
Boy  v.  Mann,  2  Rev.  de  Leg.  78,  K.  B.   1812  ; 

1271  C.  C, 

279.  When  Exists.—Where  one  Connolly  was 
born  at  Lachine,  and  remained  there  until  six- 
teen years  of  age,  after  which  he  removed  to  the 
North- West  Territories  and  married  there  the 
daughter  of  an  Indian  chief  with  the  consent 
of  her  father  according  to  the  usages  of  the 
Indian  tribe  to  which  she  belon^d,  and  co- 
habited with  her  and  remained  faithful  to  her 
for  twenty-eight  years  in  the  Indian  territory, 
when  he  returned  to  Lower  Canada  and  married 
a  white  woman— ^tfW,  on  action  brought  by 
a  son  of  the  Indian  woman  that  under  the 
circumstances  community  of  property  existed 
between  him  and  his  Indian  wife  or  pquaw  as  to 
all  property  subject  to  such  law  in  Lower  Can- 
ada. Connolly  &  Woolrich  &  Johnson  ei  aU  1} 
L.  C.  J.  197,  S.  C.  &  S.  C.  R.  &  1  R.  L.  253  & 
3  C.  L.  J.  14,  Q.  B.  1869  ;  1260  C  C 

IV.  Donation  of  Usufruct  by. 

280.  Consorts  who  by  their  contract  of  mar- 
Tiage  give  to  each  other  mutual  donation  of  the 
Mruiriiot  of  the  property  of  the  community  in 
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case  of  the  survival  of  one  of  them  without 
children  may  stipulate  that  such  donation  will 
be  free  ftroro  suretyship  on  the  part  of  the  survi- 
vor. Amirauli  et  at.  v.  MarUl  et  ux.,  10 
L.  C.  J.  145,  S,  C  1866. 

281 .  Or  may  do  so  subject  to  personal  Becurity, 
in  which  case  the  usufructuary,  on  givmg  such 
personal  security  to  those  in  whom  the  actual 
ownership  of  the  property  is  vested,  is  exempt 
from  all  other  security.    lb. 

282.  Nor  does  the  wife  surviving  him  by  Uie 
effect  of  a  second  marriage,  lose  the  benefit  of 
such  exemption.    lb- 

283.  She  may,  however,  become  subject  to 
further  security  if,  by  her  second  contract  ot 
marriage,  community,  for  instance,  is  stipulated 
by  which  the  administration  of  her  property,  in- 
cluding the  usufruct  which  she  enjoys,  Msses 
under  the  administration  of  her  second  husband, 
especially  if  such  transfer  of  the  ministraUon 
of  her  property  is  preceded  or  followed  by  cir- 
cumstances which  imperil  the  safety  ot  the  pro- 
perty of  which  she  has  the  enioyment,  \nj^»V9** 
case  she  may  be  condemned  to  furnish  Jia^ 
jussary  security,  or  submit  to  the  sequestration 
ot  the  property.     lb.  .  .       v        j 

284.  And  where  the  wife  surviving  has  dur- 
ing her  widowhood  used  and  made  away  with 
a  great  part  of  the  assets  of  the  community 
without  employing  it  in  the  name  of  the 
usufruct,  or  where  she  has  placed  large  amounts 
of  money  to  her  personal  credit  without  account- 
ing for  them,  these  will  be  held  10  l«  circum- 
stances justifying  an  order  for  such  additional 
security.    lb. 


VI.  Form  of. 

285.  A  marriage  contract  made  in  Canada 
may  be  valid  in  certain  circumstances  although 
it  be  not  regularly  executed  as  a  notarial  acU  or 
deed,  and  in  effiect  is  no  more  than  an  acte  sous 
seingprM  signed  by  the  contracting  parties  in 
the  presence  of  a  notary  and  left  in  his  cusUxiy 
and  Keeping.  Hausseman  v,  PerraulU  2  R«v. 
de  Leg.  79,  K.   B.  1814;  1264  C.  C. 

VII.  Gifts  BY.  * 

286,  Where  the  mother  of  the  plaintiff"  by  a 
clause  in  plaintiff's  marriage  contract  gave  to 
plaintiff',  £4,000,  to  be  paid  to  her  at  her's  the 
mother's  decease,  in  consideration  that  she,  x\\^ 
plaintiff",  should  renounce  all  right  and  claim  to 
or  interest  in  a  succession  of  the  mother,  ami  •">n 
or  about  the  time  of  the  celebration  of  plaintiff'* 
marriage  paid  or  caused  to  be  paid  to  plaintst! 
the  sum  of  £1,000,  and  plaintiff  brought  actior. 
for  the  amount  from  her  mother's  heirs — Hthf^ 
that  the  i;i,000  paid  to  plaintiff  by  her  mother 
at  the  time  of  her  marriage  was  not  in  quittance 
either  of  the  amount  her  mother  promised  to  pa^ 
her  at  her  decease,  or  of  her  share  in  her  father? 
estate.  DeMont^iach  et  al  &  DeMontenncK 
19L.C.J.94,  Q.B.1874. 


<  > 


*  Under  the  Code  the  muttial  donation  <rf 
don  muhtel,  by  which  under  the  old  law  001 
reoiprocally  to  a  certain  extent  oonfer  "  • 
each  other  in  the  event  of  ■Qrvivonbip, 
C.  C.-Kd. 


migli' 
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T/n.  Htfothbc  of  Wifb  (Jkder. 

287.  Where  a  wife,  separate  as  to  property^ 
&kd  opposition  at  the  distribution  of  the  pro- 
ceeds of  the  aale  of  real  estate  beloogiDg  to  her 
hv&ivid  for  a  legal  hypothec  which  she  claimed 
<'D  the  promrty  as  tne  ainoaot  of  a  particular 
legacv  doe  Win  virtue  of  her  ftither's  will,  and 
»bic£  fell  to  her  previous  to  her  marriage — 
Hddf  that  such  hypothec  did  not  take  pre- 
csdeoce  of  subeequent  creditors  who  had  re- 
gistered their  claims  prior  to  the  registration  of 
the  claim  of  wife.  Beaugrand  v.  LaoalUe  & 
Triggt  tt  al,  9  L.  C.  J.  61,  8.  C.  1861 ;  2113, 
21I5A2116C.C. 

2S8.  Nor  does  the  claim  of  the  wife  for  the 
wnouQt  of  her  dowry  on  property  received  dur- 
ing maniace  take  precedence  of  that  of  the 
cnditors  of  the  husband  under  such  circnm- 
MMces.  lb.,  8  L.  C,  J.  215  k  16  L.  C.  R.  479, 
SCR.  1865. 

2^9.  And  where  the  wife  has  caused  the  pro- 
priv  to  be  sold  subject  to  the  claims  of  such 
hypothecary  creditors,  it  is  sufficient  evidence 
Cat  ^he recognises  the  validity  of  their  claims. 

^90.  And  where  a  husband  gave  to  bis  wife 
^y  their  contract  of  marriage  m  lieu  of  dower 
the  ?um  of  £500,  to  be  enjoyed  by  her  during 
ii^r  natural  life  and  afterwards  to  go  to  her 
children,  etc.— ^fW,  that  such  contract  of  mar- 
"»ge  being  duly  registered,  created  a  roort- 
P^  00  the  property  of  the  husband,  which 
P»vp  to  the  children  a  preference  over  the 
>ub8f<jnent  creditors  of  their  father,  not  with- 
"itaoding  a  clau^^e  in  the  contract  of  marriage 
^  the  effect  that  the  grant  was  made  on 
^be  Abjk)jQte  condition  that  the  husband  should 
h&^e  the  ri^ht  to  alienate,  sell  and  dispose 
c*  without  interruption  from  the  wife,  any 
f*rcpenj  npon  which  she  might  have  a  iiiort- 
^'Age  io  consequence  of  the  said  clau.«e .  •  Brown 
A  (hkman  et  a/.,    13    L.   C.  J.   342,   Q.    B. 

pU  But  where  a  husband  had  given  his 
^iJ?  b?  their  contract  of  marriage  a  special 
*iyp:'ibec  upon  his  property  up  to  a  certain 
amount,  and  the  contract  had  been  duly  re- 
pitered— jy«W,  that  the  wife  could  not  claim 
"ypothecarily  for  more  than  the  amount  as 
Kipulaied.  'Demers  v.  Larocque,  8  L.  C.  J.  178, 
\C.lH()4;i4i8C,  C. 

--2-  No  legal   or  tacit  hypothec,   under  the 

r-vi-jjonf*  of  4  Vic.  cap.  30,  sec  29,  exists  in 
»*i'r  of  the  wife  in  replacement  of  her  property 
^1  '-naie"!  during  her  marriage.  Armstrona  v. 
*'•  'x/'/7i  iV  Dufresjiay  &  The  Trust  and  Loan 

mpnny  of  Lower  (Janada,  9  L.  C.  J.  16,  S.  C. 
-^4;  1:^39  i  2029  C.C. 


IX.  Ix  Cases  of  Scoond  Marriage. 

pZ.  In  an  action  between  a  widow,  a  second 
{-.  and  the  minor  children  of  the  first  wife — 
/'''/,  that  a  party  who  contracts  a  second 
arriage  cannot  dispose  by  marriage  contract  in 
i^ur  of  his  second  wife  of  any  portion  of  the 
fhtfUetA  of  the  first  community,  or  of  a  greater 
>rtion  of  the  ac^^to  than  those  accruing  to  the 
liMren  taking  the  smallest  share.  Keith  v. 
?':;cW,  2  L.  C.  R.  176,  S.  C.  1851. 


X.  Liability  of  Wife  Ukdbb. 

294.  A  husband  and  wife,  commun9  en  biens, 
undertook  by  notarial  obligation  to  pay  the 
piantififd  a  sum  of  money  acknowledged  to  have 
been  lent  and  advanced  "  to  them  "  without 
any  expression  of  solidariU,  and  to  recover  the 
payment  of  the  debt  a  mortgage  was  jgiven  upon 
real  estate,  property  of  the  wife.  0  n  action  brought 
against  husband  and  wife — Htldj  that  the  wife 
having  subsequently  obtained  separation  of  pro- 
perty from  her  husband,  and  dulv  executed  the 
judgment,  that  she  was  free  from  ner  obligation, 
and  the  land  discharged  fVom  the  mortgage  by 
reason  of  such  judgment  and  of  the  clause  of 
the  Registry  Ordinance,  4  Vic.  cap.  30,  sec>  36, 
and  the  action,  in*so  far  as  it  concerned  tiie  wife, 
was  dismissed  with  costs.  Brynes  v.  TVudeau 
et  ux.,  14  L.  C.  R.  17,  S.  C.  1863 ;  1297  &  1301 
C.  C. 

XI.  Mobilization. 

295.  In  an  action  for  dower — Held,  that  a 
clause  of  mobilization  in  a  marriage  contract 
excludes  the  legal  or  customary  dower.  Tous- 
saint  et  al  v.  Leblanc,  1  L.  C.  R.  25,  S.  C.  1850  ; 
1260  &  1270  C.  C. 

296.  A  widow  claimed  bv  opposition  the 
value  of  real  estate  sold  in  the  hands  of  the 
representatives  of  her  hu.ibandi  which  property 
had  been  given  toher  bv  a  deed  of  donation  dur- 
ing the  community — Held,  that  notwitlistand- 
ing  a  stipulation  of  mobilization  in  the  marriage 
contract  between  her  and  her  husband,  she 
could  renounce  the  community  and  lake  back 
whatever  she  brought  into  it,  and  that,  notwith- 
standing} such  contract  of  marriage  was  executed 
previous  to  the  Registration  Ordinance  4  Vic. 
cap.  30,  and  was  never  registered,  the  claim  of 
the  wife  in  such  case  being  rather  a  right  of 
property  than  in  the  nature  of  a  hypothecary 
right.  Labrecque  &  Fleury,  1  L.  C.  ft.  47,  S.  C. 
1849;  1395  C.C. 

297.  Action  in  revendication  for  so  many 
shares  in  an  immoveable  was  brought  by  a 
tutor  to  minor  children,  based  on  a  marriage 
contract,  in  which  the  immoveable  in  question 
was  given  to  one  of  the  consorts  by  an  ascendant 
— Heidi  reversing  the  judgment  of  the  court 
below,  that  such  a  gift,  destined  to  enter  into 
the  community,  was  a  mobilization  of  property 
within  the  meaning  of  the  law,  but  such  mobili- 
zation had  no  etfect  except  as  regards  the 
community  and  between  tne  consorts  them- 
selves, and  collateral  heirs  of  the  consort  in 
whose  favor  it  was  stipulated  could  claim  no 
rights  in  the  property.  Charlehois  es  qual.  & 
Headley,  2  L.  C.  R.  213,  Q.  B.  1852  ;  139o  C.  C. 

298.  In  an  action  for  dower  by  the  person 
entitled  to  claim — Ueld^  that  a  covenant  in  the 
marriage  contract  that  *Hhe  parties  take  one 
"  another  with  the  rights  and  property  to  each  of 
*'  them  respectively  belonging,  and  such  as 
*'  thereafter  may  accrue,  of  what  nature  so  ever, 
"  by  which  saiJl  properly,  moveable  or  immove- 
''  able,  shall  enter  into  the  community,"  was  a 
stipulation  of  mobilization  of  all  the  property 
belonging  to  the  parties,  notwithstanding  the 
subsequent  clause  of  realization,  and  that  con- 
sequently, the  customary  dower  could  not  be 
claimed  out  of  the  husband's  individual  property. 
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Horeau  &  Malthewt  &  Fiihtr,  5  L.  C.  R.  325  ft 
4  L.  C.  R.  436,  H,  C.  1864. 

299.  In  the  piecution  of  s  judgment  of  wpara- 
tion  <jf  properly  by  »  wife,  wlio  was  a  minor  at 
the  Cinje  of  her  marriage  willi  (he  iltfeiidaDt,  siji) 
the  terms  uf  wliose  coiitracl  of  iDarriaEc  bj 
whii'li  agenrra]  niobiliEal.o:i  wan  slipulntM  were 
Bellied  by  her  i-nrpiits,  one  if  the  creditors  of  the 
properly  inoliilizej  intrrveiied  fur  the  [rreser- 
y?'.  ...  uf  lii->  n^Uls—Iftld,  ihat  the  stipulation 
of  Diobilizatioii  tiius  made  by  ihe  parents  in 
the  plaintiH's  contract  of  marriaxe  wiis  valid, 
and  uiidrr  it  evi^ruliiiiK  InhrritHrby  the  wife 
from  her  falhtr  and  niollier,  and  ail  by  ibeni 
giveu  to  be  conquiU  of  llie  communitv,  was  en- 
tirelvKiibjecl  tu  ihe  di'Do^'al  of  tbc  hupUiD^,who 
misfit  IcKBlly  nell  or  hypothecate  ii,  and  thai, 
upon  the  dtssolution  of  the  cotnriiuniiy,  the  wife 
waH  DOt  entitled  lu  claim  such  property,  except 
subject  to  Ibe  inortzaises  which  Ihe  butbaad 
might  have  ccealed  tbenon  ««  head  of  the  cotD- 
innnitv.     Dacid  v,  Gaanoa  &  La  Compagitu  de 

Vifpoi  &  dt  IVfl  du  Banl  r       

110,8.  C.  1863;  1393  &  139- 

XII.    POWKR  OF  HtrSBAKD 
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immoveable  proptrty  of  the  oommonitj  it  il.f 
estate  of  hit  molher  will  lose  his  raok  of  mor, 
gafce  Dpon  the  real  efltaie  of  bts  lalber  i).- 
pointed  as  tutor,  if  he  have  not  ctn'-td  regi- 
iratioQ  of  the  niairiaee  contract,  Uit  act  ui 
lutorehip,  and  ihe  deed  of  panitioa.  Girvd 
V.  BlaU  &  direr*,  2  I.  C.  K.  61,  S.  C.  liiil. 

305.  &ud  in  the  following  year,  hdd,(liaii 
contract  of  marriage  executed  before  Iht  MtmiF 

4  Vic.  cap-  30  inu-t  have  been  regineRtl  i<t 
preserve  the  rank  of  the  niortgue  creuad  k 
It.     Gameau  &  Fortia  A  direri,  2  L.  C.  R.  II'. 

5  C.  1851. 

306.  On  a  contestalioD  of  a  report  oT'lkXrilKj- 
liOD,  by  which  the  children  of  tbe  defendu!. 
their  mother  teiug  dead,  claimed  undn  ibc 
marriage  contract  of  their  molber  her  sli»rt  n 
an  ininioveable  which  formed  part  of  i  iwn- 
riiunily  by  a  clauite  of  inobil nation,  tlic  upfi- 
F.iiiou  was  conlected  oil  the  ground  ibu  H'- 
marria(te  contract  was  not  registered— i/eM.Ui- 
previous  [o  the  slatute  4   Vic.   cap  30,  itti' 


viving  may  validly  liypotliei 


uualttal.,  13  L.  C.J.  231, 
t.  C. 

301.  But  AfM,  in  appeal,  tl 

viving  cannot  bypotlietale  i 
ance  of  the  comiiiuniiy,  * 
demanded  hv  the  minor  chi 
an  inimoveatile  whivh  has  bi 
contract  of  marriage,  iTiasim 
cuniea  the  properly  of  the  cli 
Parent  el  <il.  &  Lahndt.  li 
18ti!t. 

302.  ToBequt^lhlhewife'. 
miimty — A  husband  by  Ins 
of  the  property  of  the  comn 
lilf,  his  son,  sabjecl  to  the  < 
hie  wife,  plainliH''s  mother, 
proceeds  of  the  property. 
after  the  death  of  the  hus' 
maile,  hut  afterwards  gave 
deed  of  donation,  portion  uf 
and  traneferred  by  the  will.  ( 

■fleW,  reversing  the  judgmen 
that  tbe  deviKe  by  the  hu» 
share  of  the  community  wu 
latter,  who  accepted  the  coi 
euch  devise.  Kou  v.  Gam 
Q.  B.  lBo'2j  1293  C.  C. 


XIII.  Reoi 

303.  A  marriage  contract 
to  a  wife  mu-t  be  regidten 
right  of  mortgage  according 
contract  Panel  &  Larue 
8  L.  0.  R.  83,  S.  C.  1851 ; 

c.  c. 

304.  And  held,  in  anotbt 
year,    tUat    an    heir  claimi 
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flilIeD  to  her  rabeeqaently  hj  BUCcemioDy  dona- 
tioQ  or  otherwise— iTcid,  oODfirtning  the  judg- 
meDt  at  the  court  below^  on  the  contestation  of 
tbe  refXNt  of  distribation  of  the  proceeds  of 
»  oartaio  lot  of  landy  the  eDJojrment  of  which 
had  fallen  to  the  appellant  and  her  haeband  for 
their  lifetime^  with  the  stipulation^  that  it  was 
not  to  be  seized  for  the  •  debts  of  the  husband, 
that  the  wife  under  a  judgment  of  separation  of 
propertj  could  notolaiin  the  proceeds  of  the  sale 
of  tke  lot/ as  against  one  who  had  loaned  money 
to  the  hushand  to  build  thereon.  Jarrv  & 
The  Tnut  and  Loan  Company,  11  L.  G.  R.  7, 
Q.  B.  1860. 

312.  Action  was  brought  by  a  married  woman 
who  had  obtained  separation  of  property  in 
<i€tflanuon  of  a  hypothec  claimed  by  her  as  her 
r^prisa  mafrimomales  under  her  ludgment  of 
f«paration— ffeJd,  that  notwithstanding  the  pro- 
n^iions  of  the  statute  4  Vic,  cap.  30,  sec.  36, 
that  DO  marrieii  woman  can  become  surety  for 
her  hasband,  nor  incur  any  responsibility  in  any 
otberqoality  than  as  common  as  to  property 
nith  her  husband  for  the  debts,  obligations,  or 
engagements  contracted  by  the  husband  before 
their  marriage  or  during  the  marria^,  and  all 
engagements  so  contracted  in  yiolation  of  such 
€iamte  shall  be  absolutely  null  and  void ;  that 
tbie,  oeyertheless,  does  not  prevent  the  wife  fh>m 
renouncing  her  hyoothecary  rights  for  her 
TipriMe$  matrimoniales  for  property  alienated  by 
tbe  husband.  Boudria  ei  vtr.  v.  McLean,  6 
L  C.  J.  65  A  12  L.  G.  R.  136,  Q.  B.  1862  :  1301 
C.  C 

313.  And  such  renunciation  need  not  be  ex- 
pressed, but  may  be  inferred  from  her  ratification 
and  warranty  of  the  alienation  thus  made.    lb. 

314.  On  action  brought  to  recover  the  amount 
due  a  wife  as  her  r^risea  matrimoniales,  she 
baring  obtained  judgment  of  separation  of  pro- 
^*rtv,  but  which  judgment  was  never  executed 
—Held,  that  the  prescription  of  thirty  years  did 
DOC  run  during  the  marriage  under  such  circum- 
FUDces  while  the  wife  remained  in  the  power  of 
tbe  husband.  OautMer  v.  Moroehand,  7  L.  G.  J. 
320,  S.  C.  1863  i  2234  &  2236  G.  G. 

316.  Aud  held,  also,  that  the  universal  legatee 
in  usufruct  of  the  wife  separate  as  to  property 
could  claim  such  remises  mairimoniaUa  from 
the  successor  of  the  ousband  afker  the  lapse  of 
thirty  years  from  the  judgment  of  separation, 
lb. 

316.  And  a  clause  in  the  will  of  the  husband 
by  which  he  constituted  his  wife  universal  lega- 
tee io  usufruct,  subject  to  the  charge  of  payiij>; 
ill  hifi  debts,  etc,  does  not  e^t  a  confusion  of 
i'uch  claim  for  r4pri9t»  matrinumialea  in  the 
f<:r?on  of  the  wife.  lb. 

317.  Action  arose  out  of  a  judgment  of  sepa- 
-aiion  de  carp»  et  de  biens^Held,  that  the  rrf- 
^ris€f  mcUrimonialea  of  the  wife,  as  establifthed 
>r  experts  appointed  for  that  purpose,  might  be 
;H'-«et  by  the  amount  due  to  the  husband  for 
lebtii  paid  by  him  on  account  of  his  wife.  Le- 
Uw  V,  ForHer,  7  L.  C.J.  276,  S.  G.  1863  ;  1312 

'  r 

. . '-  • 

318.  Judicial  separation  of  property  was  had 
«tween  a  man  and  his  wife,  both  being  the 
wners  of  oooeiderable  property,  and  expertise 
ua/Je  ejttablishing  the  rdprises  mafrimoniales  of 
he  wife,  which,  however,  she  was  never  paid, 
D'J  her  husband  dying  left  a  will  by  which  he 


constituted  her  his  universal  legatee  in  usufruet.^ 
Some  time  afterwards  the  wii^  suddenly  died,*, 
leaving  the  plaintifi'  her  universal  legatee,  and 
the  plaintiff  brought  action  against  the  defen- 
tlant  for  the  rSprises  in  question,  which  had  never 
been  paid,  and  also  for  the  wife's  dower  on  the 
property  of  her  husband.    The  defendant  con- 
tested, alleging  the  prescription  of  thirty  years 
of  the  reprises,  and  also  confusion  arising  frorn^ ' 
the  fact  of  the  wife  becoming  the  universal  lega- 
tee of  her  husband — Held,  confirming  the  judg- 
ment of  the  court  below,  that  prescription  did' 
not  run  between  man  and  wife  while  both  an^ 
still  living,  and  that  no  prescription   had  been 
acquired  since  the  death  of  the  husband.    Mene- 
clier  k  Oauthier,  16  L.  C.  R.  181  <!b  1  L.  G.  L.  J. 
62,  Q.  B.  1866 ;  2233  &  2234  G.  G. 

319.  Nor  was  the  recourse  of  the  wife  for  her 
riprUea  fna^rinioniate^loetin  consequence  oftha- 
legacy  made  to  the  wife,  as  no  confusion  aroser. 
in  such  case.    lb.,  &  1198  G.  G. 

XVI.  Rights  op  Wipe  under. 

320.  The  husband  had  in  his  marriage  con- 
tract given  to  his  wife  a  special  hypothec  on  hi» 
property  for  her  rights  thereunder  up  to  a  cer- 
tain amount — Hela,  that  the  wife  could  not 
claim  for  a  larger  amount  than  was  therein  stipu- 
lated.  Demerg  v.  Larocque,  8  L.  G.  J.  178,  S.  G» 
1864 ;  1408  G.  G. 

321.  Where  it  was  stipulated  by  the  contract 
of  marriage  that  the  wife  at  the  dissolution 
should  have  the  furniture  contained  in  the  house 
therein  described,  and  during  the  marriage  the 
consorts  sold  the  house  and  furniture  and  bought 
a  new  one  and  put  new  furniture  in  it,  and  the 
wife  at  the  dissolution  of  the  marriage  claimed 
the  new  furniture  in  place  of  that  given  to  her 
by  the  contract  of  marriage — Heldj  that  she  had 
no  title  to  it,  without  a  new  contract  to  that 
effect  Hatchetie  et  al.  v.  OahiU,  6  R.  L.  632, 
S.  G.  1874. 

322  A  married  woman  in  community  with 
her  husband  cannot  be  judicially  authorized  tcv 
appropriate  money,  the  proceeds  of  the  sale  of 
moveables  which  nave  been  reserved  to  her  hy 
her  contract  of  marriage,  or  which  belong  to  the 
community.  Demers  v.  Jouberi,  6  R.  L.  98, 
S.  G.  1874. 

323.  A  married  woman  in  community  witb^ 
her  husband  cannot  disturb  a  third  party  in  pos- 
session of  property  belonging  to  her  which  has 
been  alienated  by  her  husband.  Molleur  v. 
Veiadon  et  vir.,  6  R.  L.  106,  S.  G.  1874 ;  129» 
G.G. 

324.  And  neither  can  the  transferee  of  such  pro- 
perty from  such  third  person  bring  action  for  the 
dipsolntion  of  the  sale  and  the  restitution  of  the- 
purchase  money  on  account  of  being  bo  disturbed 
in  hi  A  possession.     lb. 

325.  And  in  any  case,  where  such  action  is 
brought  for  rescission  of  the  deed  of  sale,  all  the 
parties  must  be  brought  into  the  case.  lb. 

XVII.  Sale  by  Wipe  Separate  as  to  Pro- 
perty. 

326.  Where  a  wife  separate  as  to  property 
sold  an  immoveable  to  a  creditor  of  ner  hus- 
band, the  consideration  being,  as  stated  in  the 
deed,  the  sum  of  $1,800,  paid  before  the  executioifc^ 
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of  the  eaid  Mie,  but  it  wm  prored  ihst  the  fmI 
-  coDBidentioD  was  a  discbaige  giren  to  the  hoa- 
l>aod  for  that  amoant  by  the  parcha8er«  and  ac- 
tion was  afterwards  Drought  by  the  wife  to 
aonnl  the  skie—HM,  that  the  obligation  oon- 
iracted  by  the  wife,  being  tor  the  debts  of  her 
hasband,  that  ihe  sale  was  nail  and  must  be  set 
aside.  Walker  etvir.  w.  Qrebcusa,  9  L.  C.  J.  63, 
S.  C.  R.  1865 ;  1301  C.  C. 

XYIII.  SfiPAEATioir  OP  Dots. 

327.  Where  the  husband,  whose  (ffopertj  has 
Xeen  seized  for  the  debts  of  his  wife^  opposed  the 
seizure  on  the  ground  that  by  their  marriage 
contract  there  was  stipulation  of  separation  of 
dfbts  between  them,  and  the  plain  tiff  replied  that 
AiO  inventory  of  the  property  of  the  wife  at  the 
time  of  the  marriage  was  produced,  and  that,  con- 
sequently, he  had  no  opportunity  of  knowing 
what  belonged  to  the  wife  and  what  to  the  hus- 
l«nd — HeuL,  that  the  answer  was  good,  and  that 
the  clause  of  separation  of  debts  had  no  effect,  as 
regards  the  creditors  of  the  wife,  so  long  as  no  in  - 
ventory  of  the  property  of  the  wife  was  produced. 
McBean  v.  DeBarizch  k  DeBarizch  ei  al.  & 
Drummondy  5  L.  C  J.   160,  S.  C.  1861 ;   1396 
^.  C. 

J^IX.  Sepakation  of  Pbopertt. 


328.  In  a  suit  against  a  married  woman  as  in 
-community  ^h  her  husbandi  to  which  she  op- 
posed a  copy  of  a  judgment,  duly  registered, 
granting  her  acie  of  her  renunciation  of  the  com- 
munity, svioondemning  her  husband  to  the 
<:osts  of  a  judgment  of  separation  of  property, 
And  the  plaintiffreplied  that  this  did  not  amount 
i^  an  exeeklRDii  qf  tlie  judgment  of  separation, 
And  tihat  the  defendant  was  still  liable— i7e{<2, 
to  be  a  valid  execution,  and  judgment  went  ac- 
cordingly. S4tUcal  V.  Labelle  eidL,  1  L.  C.  J. 
273,  S.  C.  1854;  1312  &  1313  C.  C. 

329.  Where  the  wife  of  the  defendant,  whose 
property  was  under  seizure,  tiled  an  opposition 
.a/in  de  disiraire  on  the  ground  that  she  was 
jseparate  as  to  property  ftrom  her  husband  by 
jmarriage  contract,  and  that  the  thingb  seized 
ftjelong^  to  her — Eeld,  that  to  support  such  a 
]|>reten6ion  she  must  have  stipulated  m  her  mar- 
riage contract  for  the  management  and  admin- 
istration of  her  own  propertv.  Wilson  v.  Pari' 
seau  &  Simardy  1  L.  C.  J.  ife,  S.  C.  1857  ;  1422 

':530.  Where  a  wife,  who  had  been  married  in 
Toronto  without  contract  of  marriage,  but  after- 
•wards  came  to  reside  with  her  husband  in  Lower 
Canada,  brought  action  for  separation  of  proper- 
ly— Held,  that  although  there  was  no  commu- 
4iity  of  property  between  parties  married  in  Up- 
qper  Canada,  yet^the  wife  was  entitled  to  an  action 
la  separation  of  property  by  reason  of  the  insol- 
vency of  her  husband  after  their  removal  to 
Lower  Canada.  Sweetapple  &  Gwilt,  7  L.C.  J. 
106  &  13  L.  C.  R.  167,  S.  C.  1862. 

331.  And  where  the  plaintiff  was  unable  to 
-execute  his  judgment  against  the  defendant,  in 
^consequence  of  tne  property  of  the  latter  having 
^been  sold  in  pursuance  of  a  judgment  of  separa- 
ition  of  property  between  him  and  his  wife,  and 
the  plamtiff  served  an  attachment  in  garnieh- 
Mnent  on  the  wife,  and  contested  her  declaration. 
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that  she  had  nothing  belonging  to  and  owed 
nothing  to  her  husband,  on  the  ground  that  she 
owed  him  the  value  of  improvements  made  hj 
him  on  property  retaken  by  the  wife  after  the 
separation  as  her  ripriaea  matrimimialea,  and 
proof  was  made  that  such  improyements  were 
really  of  a  value  greater  than  the  amount  of 
plaintiff's  claim,  the  attachment  waa  kM  giooAf 
and  the  wife  ooodemned  to  pay  the  plaintiff  his 
demand  with  interest  and  costs.  DmUrt  y.  TVv- 
deau  k  Fontaine,  8  L.  C.  J.  135,  a  C.  1864; 
1304  &  1315  C  C. 

332.  When  a  wife  who  accepts  the  community 
obtains  a  judgment  for  separation  of  propertv , 
this  judgment  may  be  executed  voluntarily  by 
the  parties,  unless  an  expert  is  required  to  make 
an  inventory;  in  which  case  as  soon  as  the  in- 
ventory is  made  the  judgment  of  separation 
will  t>e  validly  executed  by  the  payment  of  the 
wife  of  her  share  in  the  community.  Holland 
V.  Coughlan,  16  L.  C.  J.  105,  S.  C.  1872 ;  U12 
C.  C. 

333.  A  judgment  in  separation  of  the  pro- 
perty of  consorts,  obtained  in  a  district  ouer 
than  that  in  which  the  domicile  of  the  husband 
is  situated,  is  an  absolute  nullity,  and  cannot 
effect  the  dissolution  of  community  of  property 
existing  between  the  consorts.  MoUeur  v.  Veji- 
don  c*wr.,6  R.  L.  105,  S.  C.  1874 ;  35  C.  C.  P 

XX.  SoiiETTBHiP  OF  WiFE,  see  Reprises 
Matbimokiales. 

334.  A  wife  who  undertakes  with  her  has- 
band,  such  husband  being  a  trader,  becomes  tlie 
caution  solidaire  of  a  trader  in  so  far  as  such 
undertaking  concerns  hre  trade,  and  without  the 
necessity  that  the  name  by  which  she  so  binds 
herself  should  express  soUdarit^,  or  the  fmci 
that  she  is  authorized  by  her  husband.  Pozer 
k  Green,  1  Rev.  de  L6g.  186,  Q.  B.  1845 ;  1301 
C.  C. 

.335.  A  married  woman  can  oblige  herself 
fbr  or  with  her  husband  only  as  being  common 
as  to  property,  and  in  the  case  submitted, 
where  the  wife  obtained  seiMiration  of  property, 
subsequent  to  Uie  suretyship  entered  into  but 
before  action  brouffht — Held,  to  be  null  and 
void.  Jodoin  v.  Sufresne  et  ux.,  3  L.  C.  B. 
189,  S.  C.  1853 ;  1301  C.  C. 

336.  Action  was  brought  on  two  notarial 
obligations  signed  by  a  wife  separate  as  to  pro- 
perty, in  whicn  she  acknowledged  herself  |>er- 
sonally  indebted  to  the  plaintiff— Ife^  confinn 
ing  the  judgment  of  the  court  below,  that  it  was 
competent  for  her  to  plead  and  prove  by  verbal 
testimony  that  the  statement  of  indebtedne^s 
contained  in  the  obligation  was  false,  and  that, 
-on  the  contrary,  it  was  the  husband  who  wa? 
really  indebtea,  and  that  she  was  merely  fai> 
security,  on  the  ground  that  such  contracts  are 
in  violation  of  the  law  of  the  land.  MerdUt  v 
Fowmier  et  rir.,  4L.  C.  J.  61  &  9  L.  C.  R.  :Uh\ 
Q.  B.,  &  2  L.  C.  J.  305,  S.  C.  1869;  1301  C  C. 

337.  Where  the  wife  during  marriage  re- 
nounced her  hypothec  on  the  property  of  her 
husband  for  the  payment  of  a  lifie  rent  to  her. 
stipulated  by  her  marriage  contract — Held,  ou 
an  opposition  by  the  transferee  of  audi  life  rent. 
that  Uie  renunciation  was  null  %a  made  ic- 
violation  of  4  Vic.  cap.  30,  and  as  baiBS  indirect 
ly  a  suretyship  for  the  hutbamL    Mmssell  v. 
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iWHwri  Biod,  3  U  C.  J.  234,  S.  C,  1859; 
IMIC.C. 

338.  Where  a  joint  and  several  action  was 
troiuhl  on  a  promiasorj  note  iigned  by  bus- 
iandnnil  wife,  and  t be  latter  ptef^ed  that  i-he 
vu  wparale  as  t.>  property  from  her  husband, 
and  bad  received  no  value  thereror,  but  had 
-'guRi  merely  «e  eartij—Held,  that  under  4 
V  ic.  cap.3e,  KC.  3£,  the  wife  could  not  be  surety 
'or  ber  husband,  and  the  actiOD  with  regard  to 
li«  must,  therefore,  be  dismissed-  Shearer  v. 
foTCwm  ti  vx.,  S  L.  C.  J.  47,  S.  C.  1860 ;  1301 

C.  C 

339.  Action  i*aa  brought  against  a  husband 
ittd  wife  jointly  and  severally  for  £500,  amount 
'Jf  money  lent  on  a  joint  obligation  from  C..^ 
B/td,  that  as  the  wiTe  waa  separate  as  to  pfo- 
|«nj,  and  as  the  luoney  vrss  Dorrowed  for  the 
ccnstrnction  of  a  house  belonging  to  the  hua- 
Um],ibal  the  action  as  regards  tbewifemust  be 
■i  'missed.  UiUe &  Dtganard,  12  U  C.  J.  ITS, 
•j-  B- 1861. 

3tf.  On  the  oonteetation  oC  an  attachment 
l*fore  judgment  against  the  defendant— fliW, 
ihai  an  obligation  entered  into  by  a  married 
"Oman  separate  as  to  property,  for  a  debt  due 
I'C  a  baeband,  was  null,  and  would  be  bo  de- 
c<ar«dat  the  instance  of  a  third  party  in  the 
fause.  J'uc/u  V.  Tal&ot&  LaMivitre  etai.,13 
I.. C.J.  434,  C.  C-1863. 

341,  The  husband  of  thedefendant,  as  security 
f^r  a  loan  which  he  desired  to  obtain  from  the 
I'laintiS,  oflered  a  hypothec  on  the  property  of 
t\i  vife,  which  was  accepted,  and  on  which  the 
^■.Kiu  \<^  brought— ^eJd,  that  b.  married 
"Oman,  separate  as  lo  property,  could  not  bind 
litTselr  for  tbe  aSairs  of  her  husband,  and,  not- 
vithiftandipg  that  in  the  preeent  case  the  defend- 
HM  alone  entered  into  tbe  obligation  in  favor  of 
<>>«  plaintiB,  where  it  was  evident  that  thi 
'.I'l^ionwas  entered  id  to  by  her  in  order  tc 
rtciire  the  debt  of  her  husband — Stld,  to  in 
viid  and  contrary  to  public  order  and  policy 
Tfu  SI.  Suacintht  Building  Socuty  v.  Bruntllt 
■  -■-     •  '•   U  557,8.  C.  laTOilsQl  "    ' 
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of  orders  and  defalcation  in  his  accounte — Beld, 
that  although  neither  had  been  proved,  yet  as 
the  court  considered  there  had  been  manifest 
neglect  of  duty,  and  errore  and  irregularities  in 
the  plainllfTs  account,  that  his  discharge  was 
nevertheless  justified,  and  that  he  was  not 
entitled  to  wages  beyond  the  date  of  dismissal. 
Wtbiter  V.  Tlu  Grand  JVunA  Railwi^  of 
Canada^  L.  C.  J.  223,  8.  C.  186T. 

343.  The  plaintiff  brought  action  fbr  £216, 
alleged  lo  be  due  her  for  arrears  of  wages  oi 
salary  by    the  deceased,  oF  whom  the  defeadanta 

~!re  the  heirs — Htld,  among  other  things,  that, 
._  tbe  absence  of  proof  of  any  agreement  to  pay 
her  such  amount,  she  could  not  recover.  Lvi9r 
.,..,  ^  ^..^..«w,3L.C.  J.  a99&9L.  C.R.433, 
Cj.B.1869. 

344.  And  hdd,  also,  that  in  such  case  the 
K:isi>ry  ii:iiii  can  be  re  I  erred  U>  the  master,  lb.,    - 

&  1669  C.  C. 

345.  In  an  action  by  a,  merchant's  clerk  who 
had  been  engaged  by  the  year^  and  who  had 
been  dismissed,  as  he  alleged,  without  sufficient 
cause — Htld,  that   he    could   bring  action    tor 

s  accrued  under  his  engagement  during 
ime  he  was  out  of  employment,  without 
praviog  as  in  an  action  for  damaaes.  Ovtelltt 
.  .PoumJer,  6  L.  C.  J.  118,  3.  C.  rS62. 
346-  The  fact  that  the  master  has  asked  to 
te  the  things  in  a  servant's  trunk  before  leav- 
ig  him  will  not  support  an  action  of  damages 
for  injuries  against  the  roaster,  if  the  servant 
have  consented  to  the  demand  without  concern. 
Quay  &  Meuaier,  6  U.  L.  lTt)£.  C.  ISTl. 

n.  Apfkestiobs. 

34T.  An  apprentice  who  refusea  to  make  up 
after  the  expiradon  of  the  contract,  the  time 
lost  bv  bim  during  sickness,  cannot  be  prt> 
ceeded  against  under  the  Master  and  Servants' 
Act.  David  exp.  &  CoUeretie,  19  L.  C  J.  Ill, 
S.  C 1875. 

III.  Dbsebtion  op  Sertiob. 

348.  A  servant  employed  by  the  month  who 
quibj  his  service  before  the  expiration  of  the 
month,  without  just  cause,  has  no  right  to  be 

Kid  for  any   porlion  of  the   month  which  may 
ve  expired.     Mondor  v.  Pe»ant,i  R.  L.  3tj2, 
C.  C.  187Z. 

349.  And  where  a  servant  quits  without 
notice,  the  master  may  set  up  in  compensation 
of  any  wages  due,  the  damages  which  be  may 
suffer  in  consequence,  and  such  damages  may 
be  estimated  by  the  judge  without  even  proof  of 
direct  loss.  lb. 

350.  A  servant  who  leaves  the  employ  of  hia 
master  before  the  expiration  of  the  lerm  for 
which  he  was  enea^pd  is  not  entitled  to  wages 
alreadv  earned.  Nwl'/n  v.  OUiDon  et  oL,  15 
L.  C.'J.280,  C.  C.  1»71. 

351.  A  domestic  who  abandons  her  service 
before  the  expiration  of  the  month  forfeits  her 
wages  for  the  part  of  ihe  month  expired.  Ber- 
nier  v.  Hot/.  1  Q.  L.  R.  380,  C.  C.  1873. 

352.  A  servant  cannot  recover  for  a  prtion 
I  of  a  month's  w^es,  where  she  has  left  before  the 

end  of  the  month,  without  the  employer's  con- 
sent and  without  tbe  usual  notice.  Berl^- 
\gueltt  V.  Judah,  17  L.  C.  J.  18,  C.  C.  1873. 
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IV.  UiniiaBAi.  OF  SiBTjutr. 

363.  Id  ■_ -  ._._.._ 

master  fDr  wagcB  up  to  the  time  of 
tJon  of  the  action— Held,  that  where  thi 
TBnt  bad  reru«ed  to  obey  a  lawful  order  of  Lhe 
master, and  had  been  disuiaaed  !□  consequeoce, 
tkat  he  could  only  reoover  wages  to  dale  of  di». 
charge,  notwi tb aland ing  proof  of  previouB  uni- 
totm  good  eonduot  Battle  A  Morland,  2 
L.C,  J:  377,  8.  C.  1868. 

864^  Id  an  action  l^  a  clerk  fat  a  month' 
wagea,  nDder  a  ^earij  enga^meut.  which  bad 
■oorued  aabaequenilr  to  hia  dismiaaal— .BcU, 
thai  the  merehant  was  jueti6ed  in  diemju' 
before  the  tenniaalioD  of  the  engagenieDt 
breach  of  diilv  or  diacipliD*,  where  he  had 
abaeDiea  himseir  wilkoul  leave  for  hall  aD  hour, 
and  that'tbe  clerk  in  snoh  oaae  cod  Id  not  recover 
bsIm7  accrued  eubsequentlj  to  hia  dismiaBal, 
nr  p  Gi  ic  i::e  ttriuiEBlion  of  I.ib  enCHgenienl. 
Charbomitav  v.  Benitmin,  2  h.  C.  J.  103,  C,  C. 

leee. 

355.  A;  servant  engaged  bj  verbal  or  written 
contract,  and  disniietwd  without  cause,  ieentitled 
to  wageH  for  the  rei<t  of  the  term  for  which  be 
wa^  engaged,  and  the  value  of  hie  board  and 
lodging  for  the  same  period.  Fmlierv.Alluon, 
2Rey.deUg.  208,  K.B.  1811. 

V.  ET1DENCE3  iH  Cases  or. 

3CG.  Id  an  aclioD  for  salary  bj  a  domestic, 
the  coutt  riSl)*,  in  the  abeence  of  written  proof, 
acL<.pl  lue  declaraliOD  of  the  master  as  evidence 
of  the  circDDi stances.  Cur  &  Cadietix,  17 
L.  C.  J.  173,  C.  C,  1873  j  1669  C.  C. 

VI.  IsciPiCiiY  or  Sebtint. 

357.  A  servsDt  brought  actioD  for  wages,  and 
the  ma^iter  set  up  the  mcapavjtv  of  the  servant. 
bj  which  a  quantity  of  material  intrusted  to  the 
Ir. '-r 'mir.rfji'ture  ws«  spoiledj  and  proved 
also  aD  ofler  by  him  of  tlw  matenal  destroyed, 
with  an  amount  of  moner  to  make  up  the  bal- 
ance of  wages  due — Htla,  that  such  ofler  was 
sufficient,  e<ipecia11y  as  the  servant  had  in  part 
acknowledged  bis  incapacity  bv  the  acceptaace 
"  elal.v.  Jama  et  al.. 


Vn.  LiiBi 


<r  Mastrr. 


HATBIHONIAL  BIGHTS.    W 

basinsM  for  which  he  was  enptged,  mtj  ncara 
from  the|  master  or  Dot,  accoSing  to  drcuo- 
iUnces-  Oagwm  v.  FormO,  S  &  I.  tlS, 
8.  C.  1873. 

VIII.  LiABiuTT  or  SsRvaHT. 

361.  Except  for  good  BDd  valid  mNU,  in 
eniplojM  is  subject  la  the  rules  pDblielj  foMti 
opm  a  factory  for  the  administnlltD  of  Ibt 
alhireof  the  establishment,  ami  iseubjeciilw 
to  a  rule  Btatins  that  every  emplsfee  wbo 
leaves  his  empRiy  duriuE  the  coiuh  ofiht 
week,  without  giving  ei^t  days'  nXice,  will 
lose  aDy  nioney  which  may  tie  due  iktta. 
MarUneau  v.  Fanlaiiu  M  Anatr*  e(  oL.  4  8.  L. 
74,  C.C.  I9T2. 

rx.  Marbiaor  of  Srbtamt. 

362.  The  marriage  of  a  servant  daring  In 
term  of  service  jiuti flea  themaster  in  disviniw 
ber.  MoKston  v.  BarttaU,  1  Q.  L.  R.  317  k 
4  B.  L.  686,  C.  C.  1873. 

X.  RioBTB  or  Sertaxts. 

363.  In  an  action  by  a  aerrantfor  waneiit 
which  the  master  pleaded  that  the  pUinuiTHl 
hia  employ  prior  to  the  eipiratiou  of  the  l"ro 
of  service — Htld,  that  the  plea  could  not  te 
maiDlAined,  aa  the  defendant  had  not  proic^l.ct 

alleged,  that  he  had  sustained  snv  dam- 
age. BiUdetm  v.  Sylcain,  4  L.  C.  R.  16.  S.  C. 
1S53. 

XI.  YeABLT  HlBIHG. 

364.  In  an  action  for  the  amoont  of  ihM 
moQlhs'  salary,  UDder  a  coDtnct  *hicti  ilil^ 
lated  that  the  reiuuneratirai  of  the  plaicua 
wbould  beat  the  rate  Of  £300  per  aDDuu—flfW' 
thai  ihie  did  not  constitute  a  hiring  lor  a  teu. 
and  that  such  a  contract  wan  determiMbW  H 
the  option  of  either  parly.  ia«iw»  v- r*«S'. 
Lawrenct  &,  Atlantic  JtailtoM  Camf<ny  * 
L.  C.  R.  91,8.  C.  1863. 

WASTERS  OF  VESSELS. 
I.  Liability  or.  .ee  MARITIME  LAW- 


3G6.  lo  an  action  by  an  engine  driver  ag 
the  Gi-and  Trunk  Railway  Company  for  ii 
— Htld,  that  a  servant  had  no  fcction  ot  dan 
against  bin  empl.iyer  for  any  injury  he 
hB\-e  sustained  througli  the  ncglecl  ofliis  fe 
servants.  Fvlhr  v.  rlit  Grand  Trunk  Rai 
O-mpaiit/,  1  L.  C.  L.  J.  69,  8.  C.  R.  1865. 

359.  And  io  an  action  of  damwee  by  a  bi 
BIRD,  formerly  of  the  Gram!  Trunk  Railway  I 

S.ny,  for  injury  received  while  in  their  eiiipl 
eld,  that  Bii  employee  ol'a  railway  com  pan 
no  aulion  a<rairi«l  tlie  company  for  daui 
where  the  injury  was  cauaeJ  by  the  neglect 
ftllow-servant, '  while  both  are  acliiig  in  pi 
Bncc  of  a  couinuin  employment.  B-rurdeuti  & 
Grow'  T-ui-k  llailvay  Compang,2  L.  C 
lt<6,8,  C.  18CC. 

3Cl>.  An  emplovce,    injured  while  about 
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MEASUBS  OF  DAMAGES— 5ee 
DAMAGES. 


MEASUREMENT. 
X  Sale  b7,  see  SALE* 


MEDICINE. 
L  Illegal  Praotioe  or,  see  EVIDENCE  of. 


MEETINGS. 

L  Or  Cred irons  ik  Insoltenot,  see  INSOL- 
VENCY. 
11.  Op  MmiciPAL  Couwcil,  see  MUNICIPAL 

CORPORATIONS. 


MEMBERS  OF  J*ARLIAMENT. 
I.  PaiviLBCE  OP,  see  PRIVILEGE. 


JIEMORANDUM  IN  WRITING— 
See  EVIDENCE. 


MERCHANT. 


I.  Who  is. 


365.  The  drawer  of  aD  inland  bill  of  excbanffe 
19  mi^ad  hoc  a  march  an  t,  and  a  capias  may  be 
h»i  upon  a  judgment  on  such  bill.  Qeorgen  v. 
McCarthy,  S.  R.  63,  K.  B,  1811. 


1 1 


MERCHANT  SHIPPING. 

L  BaL  OF  Sale  of  Vessel,  366<^68. 
n.  Bottomry,  369-372. 

III.  Detlation  from  Voyage;  37.V376 

IV.  HrpoTHBOATiov  of  Vessel^,  376. 

V.  Lisy  FOR  Adtanges,  377. 
"VT.  Liability. 

For  Pilofs  Wages,  see  Pilots. 
Fur  Supplies,  378. 
0/ Advancer  or  Mortgageet  379. 
Of  Owners,  380.  , 

Of  MaUfor  Articles  Lost,  381 . 
Vlf.  Nature  of  the  Voyage,  382,  .^83. 

VIII.  OvNERSBiF  OF  Vesbel,  384. 

IX.  PRrriLBOE  OF  Pilot,  385. 

A\  Registratiov  of  Vessels,  386-388. 
^I.  Rights  of  Owners,  389. 
211.  Seamen. 

Advances  to,  390. 

Articles  of  Agreement  w^ik,  391-39^.'* 

Desertion  of,  396,  396. 

Discharge  of  397-402. 

f^jreign,  403. 

Prictleye  of  see  Wages  of . 

RighU  of,  404-406. 

Wages  of  407-427. 
2III.  Seizure  of  VissELS,  429. 

XIV.   SrPEROAROO. 

Wages  of,  429. 
^V.  TRRII15ATI0N  OF  Voyage,  430. 
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MERCHANT  SHIPPING.        «te6 

I.  Bill  of'Sale  6lt  Vessel.  ' 

366.  A  bill  of  sale  of  a  ship  of  which  the  re- 
gister is  inserted,  but  not  the  endorsement  of  the 
register,  is  nevertheless  a  bill  of '  sale  under  the 
statute  26  Geo.  III.  cap.  60.*  Meyrand  v.  Bou- 
dreau,  2  Rer.  di  L6g.  73,  K*.  B.  1812 ;  2359  C.C. 

367.  The  register  must  be  inserted  and  tran-" 
scribed  in  a  biu  of  sale  of' a  ship  unless  she  be 
under  circumstances  which  constitute  an  ex* 
ception  to  the  general  provisions  of  the  registry 
Acts,  and  if  in  fact  she  be  under  such  circum- 
stances they  must  be  specially  pleaded.  Peltier 
V.  Blagdon,  2  Rev.  de  L6jg.  73,  B^.  B.  1813. 

368.  A  certificate  of  registrv,  with  an  endorse- 
ment to  another  persoq  which  refers  to  a  bill  of 
sale  of  the  vessel  so  registered,  is  not  evidence  of 
property  in  the  endorsee  without  the  bill  of  sale,  t 
Privost  V.  Faribaulty  2  Rev.  de  L^g.  74,  K.  B: 
1818 ;  2359  et  seq.  C.  C 

n.  Bottomry. 

369.  Advances  which  may  become  the  sub-' 
ject  of  bottomry  must  be  advances  made  for  the 
services  of  the  ship  during  a  particular  voyage 
for  which  she  is  engaged.  The  Adonis  in  re,  2 
8.  V.  A.  C.  126,  V.  A.  C.  1866 ;  3694  C.  C. 

370.  A  bottomry  bond  given  by  the  master  af- 
ter the  advances  have  ail  been  made  is  valid, 
provided  they  are  made  with  the  understanding 
that  such  bond  shall  be  given.    lb. 

371.  And  the  validity  of  the  bond  is  not 
affected  by  the  fact  that  the  money  was -ad- 
vanced before  an  intervening  voyage,  if  given 
fbr  advances  necessary  for  the  vessel  to  prose- 
cute and  complete  the  original  voyage.  ib.i  &' 
2606  C.C.         ♦. 

.372.  And  Unless  fraud  or  collusion  be  proved, 
or  that  otbier  ttedit  eiisted,  every  fair  presump- 
tion  must  be  allowed  to  uphold  such  bond.    lb. 

ni.  Deviation  from  Voyage. 

373.  Where  there  was  a  deviation  in  the 
voyaije  from  that  stated  in  the  shipping  articles,, 
occasioned  by  a  return  to  the  port  of  Quel*eo — 
Held,  that  the  engagement  of  a  seaman  was 
terminated,  as  there  was  then  no  subsisting  con- 
tract; and  an  appeal  to  the  jurisdiction  of  the  Ad- 
mirality,  alleging  a  subsisting  voyage  under  the 
Merchant  Shipping  Act  of  1^54,  sec.  149,  which 
enacts  that  np  sean^an  who  is.  engaged  for  any 
voyage  or  engagement)  which  is  to  terminate  in 
the  United  Kingdom  is  entitled  to  sue  in  any 
court  abroad,  was  overruled.  The  Latona  in  re, 
18  L.  C.  J.  186,  V.  A.  C.  1874 ;  C.  36  Vic.  cap. 
129,  sec  .'56. 

374.  And  in  an  action  against  the  master  or 
owner  of  a  schooner  for  damages  for  deviation. 


•  Aii4  every  Mil  of  sale  wh«n  duly  executed  ihall  b* 
produced  to  tbe  proper  registrar  of  •liippinff ,  who  shall 
enter  the  particulars  thereof  in  the  reoora  book,  and 
shall  endorse  on  the  bill  of  sale  the  fact  of  such  entry 
havins  been  made,  with  the  date  and  hour  thereof,  and 
all  bills  of  sale  shall  be  entered  in  the  reoordbook  in 
the  order  of  their  production  to  the  registrar  of  ship, 
ping.    C.  36  Vic.  cap.  128,  sec.  42. 

T  A  mortgagee  thall  not  by  reason  of  his  mortgage  be 
deemed  to  be  the  owner  of  the  ship,  or  shall  this  nort* 
sagor  cease  to  be  the  owner  of  such  ship,  except  in  so 
xar  aa  may  be  neoesfiary  for  making  such  ship  available 
as  teooxi^  fbr  the  mortgage  debt.   C.  a6Vio.oap.ll8y 
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the  plaiiitiff  h«¥iiig  a  lam  quaDtitT  of  fiah  on 
boardyOfwbich  he  alleged  he  had  loet  the  sale 
in  oonaeauence  of  sUch  deviation  ^Hdd,  that  it 
was  the  duty  of  shipmastera  to  aid  and  assist 
ships  in  distress  at  sea,  and  for  that  purpose  a 
▼essel  mar  go  out  of  her  regular  course,  and  ft  is 
not  consiaered  a  deviation  ;  but  having  secured 
•  those  on  board,  the  shipmaster  has  no  right  to 
risk  his  own  freight  to  render  salvage  services 
to  another.  Tarr  el  at  v.  Desjardinst  13  L.  C.R. 
394,  8.  C.  1863 ;  2426  C.  C 

376.  And  held,  also,  that  in  such  an  action 
the  shipmaster  could  not  set  up  as  an  answer 
the  possibility  of  loss  if  his  wrongful  act  had  not 
been  done.    lb. 

rv.  Htpotheoatiov  of  Vessels. 

376.  On  an  intervention  by  the  appellant,  who 
had  advanced  money  on  two  new  vessels  under 
an  agreement  to  that  efiect,  and  who  claimed 
ownership  in  them  under  the  Act  for  the  en- 
couragement of  shiubuilding— £r<!2d,  that  if  the 
advancer  stipulate^  only  for  the  hvpothecation 
of  the  vessel  in  hie  favor,  and  not  that  it  was  to 
be  his  property,  the  register  cannot  be  granted 
to  him  or  to  the  assignee  of  his  rights ;  and  if  the 
register  be  obtained  by  the  latter,  it  is  insufficient 
to  subport  a  proper  title  to  the  vessel,  when 
seized  as  belonging  to  the  builder  or  mortgagor. 
Auger  v.  Forsyth  et  ah,  17  L.  C.  R.  227,  Q.  B, 
1867 ;  2376  C.  C.  and  uote  to  aru  368  supra. 

y.  LiBK  fob'  Adtahobs. 

377.  The  plaintiff  seized  a  vessel  in  course  of 
construction  by  defendant,  and  an  intervention 
was  filed  by  a  third  party  who  had  advanced 
the  money  to  build  it,  relying  on  an  agreement 
sous  seing privi,  but  which  was  not  in  accordance 
with  the  statute  19  Vic.  cap.  50,  in  that  it  was 
neither  witnessed  nor  registered — Eeldf  that  it 
did  not  confer  any  title  to  the  vessel,  and  could 
not  avail  against  therighte  of  a  creditor,  even  on 
«  subsequent  registration.  Peters  &  Oliver  & 
Lane,  2  Q.  L.  R  231,  S.  C.  1876  ;  2376  C.  C. 

YL  LlABILITT. 

378.  For  Supplies. — ^In  an  action  for  goods 
aold  to  two  persons  as  joint  owners  of  a  ship  it 
appeared  tnat  one  had  been  the  oviner  and 
ordered  the  eoods,  but  had  afterwards  sold  the 
ship  to  the  otner — Heldt  that  the  new  owner 
was  not  liable  for  any  of  the  soods  ordered  be- 
fore be  purchased,  and  that  the  plaintiff  could 
not  in  tnat  action  recover,  even  against  the  tor- 
mer  owner,  as  he  had  declared  upon  a  joint  con- 
tract on  which  there  was  no  evidence.  Boy  v. 
Slagdon,  2  Rev.  de  L6g.  73,  K.  B.  18r7. 

379.  0/ Advancer  or  Mortgagee-'-In  an  action 
hy  a  seaman  for  his  wages  against  the  mort- 

Sgee  of  his  vessel,  who  was  registered  onder 
e  Act  for  the  encouragement  of  shipbuilding — 
jff^ld,  reversing  the  judgment  of  the  court  below, 
that  he  was  not  an  owner  so  as  to  be  liable  for  the 
wages  of  the  seamen  engaged  in  navigating  it, 
Of  of  the  mechanics  employed  in  completing  or 
Mpairing  it.  Dickof  et  al  &  Teriault,  1 1  L.G.R 
160,  Q.  B.  I860  ;  2378  G.  C. 

380.  Of  Oteners. —But  where   action    was 
brought  against  the  registered  owner  of  a  vessel 


for  the  wages  of  a  seaman,  and  the  defendant 
pleaded  that  though  owner  at  the  institution  of 
the  action  he  was  not  owner  at  the  time  the 
debt  was  incurred — Eeld,  that  there  was  no- 
such  distinction  in  the  law,  and  he  was  never- 
theless liable.  Warner  «arp.,  6  L.  C.  J.  120  & 
11  L.  C.  R.  116,  S.C.  1860. 

381.  O/'MateJor  Articles  Lost—Uhe  mate  of 
a  vessel  is  chargeable  for  articles  lost  through 
his  inattention  and  care]e8enesf>,and  the  amount 
may  be  deducted  from  his  wages.  The  Papvneatf 
in  re,  1  S.  V.  A.  C.  94,  V.  A.  C,  1836. 

VII.  Nautbe  of  the  Voyage. 

382.  In  an  action  by  three  seamen  for  wages 
— Held,  that  the  voyage  beine  described  in  th& 
shipping  articles  as  one  to  North  and  South 
America,  that  such  description  was  too  inde- 
finite to  answer  the  leading  purpose  for  which 
the  words  were  framed  under  the  heading  *<  Na- 
ture of  the  Vovage  "  in  tbeShippine  Actof  1854. 
The  Marathon  tn  re,  10  L.  C.  R.  356  &  2 
8.  V.  A.  C.  9,  V.  A.  C.  1859,-  C.  36  Vic  cap. 
129,  sec.  29. 

.383.  But  where  the  description  of  the  voyage 
was  to  the  United  BtAieB^Beld,  to  be  a  godd  des- 
cription, and  that  more  general  terms  follow- 
ing are  to  be  construed  as  subordinate  to  the 
principal  voyage,  and  restricted  to  a  reason- 
able distance  from  the  United  States,  under 
the  meaning  of  the  term  **  Nature  of  the  Vov- 
age." The  EUersley  inrCy'lO  L.  C.  U,  359  A'X 
S.  V.  A.  C.  35,  V.  A.  C  1860. 

Vm.   OWVBBSHIF  OF  VeSSEL. 

384.  On  an  intervention  by  the  appellant, . 
claiming  to  be  the  owner  of  the  ships  in  question 
— Held,  that,  without .  an  express  agreement 
made  and  executed  according  to  the  Act  for  the- 
encouragement  of  shipbuilding,  a  vessel  cannot 
become  the  property  of  the  party  advancing 
thereon  so  that  such  party  mav  obtain  tiie- 
register  under  that  Act  and  feil  the  veaaeU 
Auger  &  Forsjftket  al.,  17  L.  C.  R.  227,  Q.  B. 
1867  ;  2378  C.  C.  St  C.  36  Vic.  cap.  128,  sec  43. 

IX.  pRiTiLBoi  OF  Pilot. 

385.  A  lien  for  pilotage  attaches  to  a  vessel 
though  she  may  have  cnanged  owners  in  the 
interval  between  the  performance  of  the  pilotaee 
and  the  institution  of  the  action.  The  Premier 
tn  r«,  6  L.  a  R  493, 1854;  2383  C.  C 

X.  RsOtSTBATIOV  OF  VSSBLS. 


386.  In  a  case  before  the  court  of  Vice- 
Admiralty — Held,  that  a  change  of  roaster,  not 
endorsed  on  the  register,  and  no  bond  gi^en  to 
the  new  master^aocording  to  the  statute  26  Geo. 
ni.  cap.  60,  operates  a  forfeiture.  Pereiv  al  etoL 
k  The  Harroum,  S.  R.  80,  V.  A.  C.  1816. 


•  Snbjed  to  th*  ytovteioiis  of  tiiis  Aot,  oolIe«lsis  or 


time,  on  tho  oertlfloato  of  regMry  of  any  ih^  at 
port  In  CanadiL  vbero  the  MiowpmaybOfaay  * 
of  master  which  takes plaoe  a* thatDon,  as  m 
and  laid  upon  retistnos  of  ihlppiiif  under  ' 
chant  Shipping  AStl8S4.   Casmlap.  Ul, 


m     MERCHANT  SHIPPING* 


MERCHANT  SHIPPING.      830^ 


387.  Where  »  vessel  was  seized  in  course  of  1 
coutmctioo  in  an  action  against  the  defendant, 
lod  t  question  of  title  arose—iTe^i,  that  the 
ivfistmion  of  a  vessel  for  the  purpose  of  trans- 
ferring the  property  must  be  made  by  the 
collector  of  customs  and  not  by  his  deputy. 
MvikoUand  &  Befming  ei  aZ.,  15  L.  C  R.  284, 
Q.  R 1864;  C.  40  Vic.  cap.  128,  sees.  10  &  11. 

388.  And  held^  also,  that  in  default  of  such 
n^stration  the  property  in  the  vessel  was  not 
tnosferred.    Ib.»  &  2361  C.  G. 

XI.  Rights  of  Owitebs. 

389.  In  a  dispute  between  the  owners  of  a 
Tcseel  and  the  shipper  of  the  cargo— ^«2(2,  that 
the  former  had  the  right  of  appointing  the 
master.  !l%e  Maru&  Dorothy  in  re,  1  S.  V.l.  C. 
ISi,  V,  A.  C.  l«fe;  2389  &  2390  C.  C. 

m.   Sbamek. 

390.  Adcanees  <o.— The  provisions  of  the 
C.  S.  C,  cap.  43,  sec.  7,  and  of  the  Merchant 
Shipping  Act  of  1864,  sees.  233  and  234,  respecting 
S'ivaDce^  to  seamen  and  the  assignment  of  their 
^agee,  apply  only  to  British  and  Canadian  re- 
^stered  and  not  to  foreien  vessels.*  Dooly  & 
■Rymon,  1  Q.  L.  R.  219.  C.  C.  1876. 

391.  Articles  of  Agreement  with, — A  promise 
made  by  the  master  of  a  vessel  at  an  inter- 
ffl^iate  port  on  the  voyage  to  give  an  additional 
«ain  over  and  above  the  stipula^  wages  in  the 
articles  of  agreement  is  void  for  want  of  con- 
ffl<i«ration .  The  Lockwoods  in  re,  1  S.  V.  A.  C . 
123,  V.  A.  C,  1837. 

392.  An  agreement  entered  into  by  the  master 
of  a  vessel  and  his  crew,  subsequently  to  the 
ez«cation  of  the  mariner's  contract,  to  discharge 
aod  pay  them  their  wages  at  a  port  other  than 
tbe  one  agreed  upon,  and  previous  to  the  ship's 
<^al  at  the  final  po^t  of  destination,  is  not 
woding  upon  him.  The  WhueaUs  in  re,  8 
U  C  B.  360,  Po.  Ct.  1868. 

393.  Articles  not  signed  by  the  master  as  re- 
auired  by  the  regular  Merchants'  and  Seamen's 
Act  cannot  be  enforced.  J%e  Lady  Seaton  in  re, 
1  S.  V.  A,  C.  260,  V,  A^  C.  1847 ;  C.  36  Vic. 
can.  128,  sec.  26. 

^94.  In  an  action  by  a  seaman  for  wages— 
Held,  not  to  be  necessary  that  the  probable 
darationof  the  voyage  should  be  in«ierted  in  the 
contract  or  articles  of  agreement.!  The  British 
Tar  in  re,  8  L.  C.  B.  272.  V,  A.  C.  1868. 

395.  Desertion  of, — In  an  action  liefore  the 
court  of  Vice'^Admiralty  by  a  seaman  for  his 
wages,  it  being  proved  that  the  promoter  had  been 
entered  at  London  for  a  vovage  to  British  North 
America  and  back,  but  had  refused  to  turn 
with  the  vessel  when  ready  to  leave  Quebec, 
pretending  that  the  vessel  was  u  n  sea  worth  v,  and 
when  the  vessel  was  about  to  depart  could  not 


be  found,  but  the  vessel  being  forced  to  return  to* 
Quebec  on  account  of  the  ice,  brought  action  for' 
his  wagtB— Held,  that,  both  under  the  General 
Maritime  Law  and  under  the  Merchant  Shipping' 
Act)  desertion  of  the  ship  in  the  course  of  the- 
vova^  effected  a  forfeiture  of  wages.*  The:;: 
Wdsnington  Irving  in  re  &  Durrant,  13  L.  C.  B  ^ 
123  A  2  S.  V.  A.  C.  97,  V.  A.  C.  1863. 

396.  On  a  petition  for  habeas  corpus  in  a  case^ 
of  conviction  under  the  Merchant  Shipping  Act 
— Held,  that  the  provisions  of  G.  36  Vic.  cap^ 
129,  sec.  126,  do  not  modifjr  or  limit  section  124,.. 
so  as  to  restrict  the  application  of  the  Act  in 
relation  to  ships  in  the   merchant  service  of 
foreign  countries  to  tl\e  offence  of  desertion  only, 
but  the  whole  provisions  of  such  Act  apply  to 
such  foreign  vessel  in  so  far  as  is  consistent  with- 
existing   treaties   between  Great    Britain  an<l 
foreign  couotries.    Johansea  exp.  &  Nordin,  18 
L.  C.  J.  164,  Q.  B.  1874. 

397.  Discharge  of, — The  death  of  the  master 
and  substitution  of  the  mate  in  his  place  does 
not  operate  as  a  discharge  of  the  seamen.  The 
Brunswick  in  re,  2  S.  V.  A.  C  139,  V.  A.  C. 
1837. 

398.  Nor  does  a  change  of  owners  by  the  sale 
of  the  ship  at  a  British  port  determine  a  subsiHt- 
ing  contract  with  seamen,  and  entitle  them  to 
wages  before  the  termination  of  the  voyage.  The 
Scotia  in  re,  1  S.  V.  A.  C.  160,  V.  A.  C.  1837. 

.  399.  In  cases  arising  out  of  the  abrupt  termi- 
nation of  the  navigation  of  the  SL  Lawrence  by 
ice  or  storms  in  the  end  of  November,  seamen 
shipped  in  Endand  on  a  voyage  to  Quebec  and 
baoK  are  entiUed  to  have  provision  made  for 
their  sustenance  during  the  winter,  or  their  trans- 
portation to  an  open  seaport  on  the  AtlantiCr 
with  the  payment  of  wages  up  to  the  arrival  in 
such  port.  The  Jane  in  re,  1  S.  V.  A.  C.  266^ 
V.  A.  C.  1846 ;  G.  36-  Vic.  cap.  129,  sec  64. 

400.  And  held,  also,  that  tne  master  was  not 
at  liberty  to  discbarge  the  crew  in  a  foreign  port 
without  their  consent,  but  if  he  did  so  the  Mari- 
time Law  gave  the  seamen  entire  wages  for  the- 
voyai^  and  eznenses  for  return.    lb. 

401.  And  hudt  also,  that  circumstances  suclv- 
as  Ksemi  naufragium  will  vest  in  him  an  au- 
thority to  do  so  upon  proper  conditions,  as  by 
providing  and  paying  for  their  return  passage- 
and  their  wages  up  to  the  time  of  their  arrival 
home.    lb. 

402.  And  hM,  also,  that,  where  receipts  ai)# 
discharges  are  given  by  the  crew  of  the  vessel*^ 
they  are  not  to  taken  in  the  admiralty  as  con- 
clusive ;  and  where  settlements  and  receipts  are- 
made  under  undue  influence,  without  Aree  con- 
sent they  do  not  bap  an  equitable  claim    lor~ 


t  All  Mtpnlaticns  for  the  allotment  of  any  part  of  the 
hs  during  his  absence  which  are  made  st 
of  the  voTAgf"  thall  be  IneiTted  In  the 
It,  and  ■hall  ttete  the  amounts  and  time  of  pay- 
to  be  made,  and  allotment  notee  may  be  in  the 
form  aaarked  B,  in  the  eehednle  hereto.  C.  30  Vic.  cap. 
itt^see.  ST. 

•.Tbe  natore,  and  as  far  as  possible  the  duration  of 
tha  ijrtjMided  Toyage  or  engagement.  C.  30  Vic.  cap.  129, 


•  WhencTcr  a  question  ariies  in  either  of  the  eaid  Pro- 
vinces whether  tne  wages  of  any  seaman  or  apprentice^ 
belonging  to  any  ship  registered  in  either  of  the  said  Pro-  - 
vlncee.  are  forfeited  for  oi'sertion,  it  ihall  be  aufflcient  for* 
the  party  insisting  on  the  forfeiture  to  show  that  such 
seaman  or  apprentice  was  dulv  engMed  in,  or  that  be- 
belonged  to  the  ship  from  which  he  u  aUegPd  to  have  - 
deeerUMi :  and  that  ne  quitted  such  ship  before  the  com- 
pletion of  the  Toyage  or  engagement ;  and  that  an  entry 
of  the  desertion  hasbeen  duT  made  in  the  log-book ;  and. . 
thereupon  the  desertion  shsll,  so  far  as  relatef  to  any 
forfeiture  of  wages  or  emoluments  under  the  prerisions 
berelnbefote  contained,  l>e  deemed  to  be  prored,  unless 
the  seaman  or  apprentice  can  produce  apropereeitlflcat»^ 
of  discharge  ;  or  can  otherwise  show  to  the  satisfaatlou  of 
the  court  that  he  had  sufflcient  reason  for  leaving  th» 
ship.    C.  as  Vic  sap.  1X9,  see.  97. 
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<ioinpeD8atioa  beyond  what  the  crew  have  re- 
ceived, lb, 

403.  Foreign, — In  an  action  by  some  of  the 
seamen  ofaioreign  vessel  for  their  wages — Held, 
that  in  a  vojage^  such  as  is  mentioned  in  shios' 
articles,  the  seamen  were  bound  to  remain  oj 
the  vessel  until  discharged  at  the  ix>rt  of  final 
-destination.  Patez  et  aL&  Kldn,  13  L.  G.  B.  433, 

C.C.  1863. 

404.  Rights  of.^ln  an  action  for  subtraction 
•ofwaf^es — Held,  that  abandoning  seamen  dis- 
abled m  the  service  of  the  shipi  without  provid- 
ing fur  their  bupport  andcare»  was  equivalent  to 
•a  wrongful  discharge.*  The  Atlantic  in  re^  1 
S,  V.  A.  G.  126,  V.  A.  C.  1837. 

405.  And  where  seamen  brought  action  to  be 
discharged  ftrom  their  engagement  on  account  of 
the  insufficiency  and  unwholesomeness  of  the 
provisions  6up]:died,  it  was  decided  that,  unless 
the  master  was  satisfied  that  he  had  the  means 
of  properly  providing  for  the  men,  they  should  be 
<]i8charged  .f  The  Mecovery  in  re,  1  S.  V.  A.  C. 
126,  V.A.  G.  1837. 

406.  When    a  seaman  can  safely    proceed 

on    his  voyage  he  is   not  entitled  to   nis  dis- 

•charge  by  reason  of  illness.     The  Ttoeed  in  re, 

i  8.  V.  A.  G.  132,  V.  A.  G.  1837  ;  C.  36  Vic. 

-cap.  129,  sec.  48. 

407.  Wages  of, — The  detention  of  a  sailing  ves- 
sel during  winter  by  stranding  in  the  River  St. 
fjawrence  on  her  vojrage  to  Quebec,  where  she 
arrived  in  the  following  spring,  was  held  not  to 
<iefeat  the  claim  of  seamen  to  wages   during 


•  Every  mMjter  of  a  Canadian  foreign  8e*>golng  ship, who 
leaves  any  seaman  or  apprentice  on  shore  at  any  place 

•oat  of  Canada,  under  a  oertflloate  of  his  unfitness  or  Ina- 
bility to  prooeed  on  the  voyage,  shall  deliver  to  one  of 
the  xnijctionaries  aforesala,  or  (in  the'  absence  of  snch 
f  onotlonarlee)  to  the  merchants  by  whom  soch  certificate 
is  slsned,  or,  if  there  be  bat  one  renpeetable  merchant 

.resiaent  ai  such  place,  to  him,  a  fall  and  true  account  of 
the  wages  due  to  ■non  seaman  or  apprentice  (such  ao- 

•count  when  delivered  to  a  consular  officer  to  be  in  dupli- 
'Caio.and  shall  pay  the  same  either  in  money  or  by  a  bill 

"d  rawn  upon  the  owner,  and  by  money  n  henever  it  LB^pcao* 
tloable  so  to  do.  and  not  by  bill ;  anae?ery  such  master, 

.  as  aforesaid,  wno  refuses  or  neglects  to  deliver  a  full  ac- 
count ol  such  wages,  and  pay  the  amount  thereof  in 
money  or  by  bin,  as  herplnbefore  required,  shall, 
for  every  such  oiTence,  or  default,  be  liable,  in  sddition 
to  the  payment  of  the  wages,  to  a  penalty  not  pxceed* 
inff  forty  dollars ;  and  every  such  master  wno  delivers  a 
f  tiise  account  of  such  wages  shall,  for  every  >uch  offence, 
in  addition  to  the  payment  of  wages,  incur  a  penaltv 
1  ot  exceeding^  eighty  dollars.  C.  86  vie.  cap.  129,  sec.  tfP. 

t  Any  three  or  more  of  the  crew  of  any  ship  registered 
1  u  either  of  the  said  provinces  may  complain  to  any  officer 
in  command  of  any  of  Her  Majesty's  ships,  or  any  ship- 
ping master  In  Canada,  that  the  provisions  or  water  for 
ahe  use  of  the  crew  are  at  any  time  of  bad  quality,  unfit 
if  or  use,  or  deficient  in  quantity,  and  such  officer  may 
Jtbereupon  examine  the  »aid  provisions  or  water,  or  cause 
Ahem  to  be  examined  ;  and  if,  on  examination,  such  pro- 
visions or  water  are  found  to  be  of  bad  quality  and  unfit 
if  or  u«e,  or  to  be  deficient  in  quantity,  the  person  making 
j«uch  examination  shall  signiiythe  same  in  writing  to  the 
vaasterof  the  ship  ;  and  If  such  master  does  not  thereup- 
-on  provide  other  provisions  and  water  in  lieu  of  any  so 
signified  to  be  of  bisd  quality  andunfit  for  ueie,  or  does  not 
procure  the  requisite  quantity  of  any  so  signified  to  be  in- 
.sufficient  in  quantity,  or  uses  any  provisions  or  water 
which  have  been  so  sigiilfied.  as  aforesaid,  to  be  of  bad 
•^loality  and  unfit  for  userhe  shalljln  every  Buchca«e,  incur 
a  penalty  not  exoeedlnff  eighty  dollars  ;  and  upon  evexy 
.euch  examination  as  arores^d,  the  oflftcer  making  or  di- 
recting the  same  shall  enter  a  statement  of  the  result  of 
the  examination  in  the  log-book,  and  (>hall  send  a  report 
thereof  to  the  minister :  and  su^  report,  if  produced  out 
of  the  custody  of  the  minister,  or  any  officer  of  the  GK>v- 
•emm^t,  shall  be  received  as  evidence  in  any  Iegsl<pro> 
•eeedings.   C.  96  Vic  cap4 129^  see.  71;    *       ^ 


the  detention.*    Iftefocior  inre,  1  8.  V.  A.  C. 
183,  V.  A.  C.  1838. 

408.  The  imprisonment  of  a  seaman  by  m 
stranger  for  assault  does  not  eatitle  him  to  re- 
cover wages  daring  the  voyage  and  before  its  ter- 
mination. The  OenercU  Semitt  in  re,  1  S.y.A.C. 
186,  V.  A.  C  1838 ;  G.  36  Vic.  cap.  129,  sec.  50. 

409.  A  seaman  goius  into  the  nospttal  for  « 
small  hurt,  not  received  in  the  performance  of 
his  duty,  is  not  entitled  to  wages  after  leavine 
the  ship-t  The  Captain  Boss  in  re,  1  S.  V.  A.  C. 
216,  V.  A.  C.  1838. 

410.  Where  a  voyage  was  broken  up  bj  con- 
sent, and  the  seamen  continued  under  new  arti- 
cles on  another  voyage — Held,  that  they  could 
not  claim  ^aees  under  the  first  articles  subee- 
quently  to  tne  breaking  up  of  the  vovage.  The 
Sophia  in  r<f,  1  S.  V.   A.  C.  219,  V.  A.  C.  1839. 

411.  Where  a  vessel  on  her  voyage  from  Qae- 
bec  to  Eh)|;land,  in  December,  encountered  eo 
much  ice  m  the  Qulf  of  the  St.  Lawrence  that 
she  was  obliged  to  be  run  ashore  in  order  to 
avoid  total  shipwreck,  and  the  master  prevailed 
upon  the  crew,  by  representations  that  the  boat 
was  condemned,  to  accept  their  wages  up  to  that 
period  in  full  discharge,  which  they  did,  and 
signed  receipts  therefor,  but  afterwards  brought 
action,  allegmg  that  no  provision  had  been  made 
for  their  sustenance  or  for  their  reaching  any 
other  Atlantic  port  by  which  they  could  get  to 
England,  and  praying  for  their  wi^es  and  the 
value  of  their  Icanl  and  lodging  up  to  the  first 
of  June  following,  their  boani  and  lodcing  was 
allowed  and  wages  up  to  the  opening  or  naviga- 
tion .  The  Jane  wire,  I  Rev.  de  L6g.  366,  V.  A.  C. 
1846 ;  C.  36  Vic.  cap.  129,  sec.  64. 

412.  And  in  another  case  in  which  the  cir- 
cumstances were  similar  to  the  above,  but  in- 
cluded also  a  deviation  before  reaching  Quebec, 
and  the  promoter  sued  for  wages,  he  was  granted, 
wages  up  to  the  time  of  the  arrival  of  the  veaeel 
in  Quebec  in  the  following  spring.  The  JF'aetor 
in  re,  1  Rev.  de  Wg.  368,  V.  A.  C.  1846.    . 

413.  A  promise  to  pay  wages  to  a  mariner  in 
advance,  on  condition  that  h^  proceed  to  sea  in 
the  ship,  is  an  agreement  to  pay  so  much  abso- 
lutely upon  the  performance  of  the  condition, 
whether  the  ship  and  cargo  be  afterwards  lost  on 
the  voyage  or  not  Mullen  v.  Lefroy,  1  Bev.  de 
L§g.  362,  Com.  Ct.  1846. 

414.  Three  of  the  promoters  shipped  on  «  voy- 
age from  Millford  to  Quebec,  amf  oack  to  Lon- 
don ;  the  eight  remaining  promoters  ship|)ed  at 
Quebec  on  meir  return  voya^,and  all  haa'signed 
articles  accordingly.  The  ship  came  in  ballast  to 
Quebec,  and,  after  taking  in  a  carico,  sailed  ttota 
Quebec  on  the  return  voyage,  and  was  wrecked 
in  the  River  St.  Lawrence  and  abandoned  by  the 
master  as  a  total  loss — Held,  that  the  seamen 
who  shipped  at  Millford  were  entitled  to 


*  In'  cases  where  the  service  of  any  ship  registered  In 
either  of  the  said  Provinces  terminates  before  the  perloJ 
contemplated  In  the  freemen  t  by  reason  of  the  wndK  «r 
loss of  tne  »hip,  snch  seamen  shall  be  entitled  towascft 
for  the  timeof  service  prior  to  soch  termination  as  afor^ 
said,  but  not  for  any  further  period.  G.  36  Vie.  oaik  I:e9^ 
sec.  48. 

t  Where  a  seaman  belonging  te  sny  ship  raglsteMd  la 
either  of  the  said  Provineesls.by  reason  of  III 


ble  of  performing  his  dnty,  and  It  is  proved  that  VtM 
ness  has  been  caused  by  his  own  wlUfttl  act*er  4eiMi(tt.te 
shall  not  be  entitled  to  wages  for  the  time  dailfct  wlHi 


he  is,, by  leasoa  of  sueh  lluess,  IneivflMe  eC  'pmtidii 
his  dajty.    C.  38  Vic.  cap.  129,  see.  M. 
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for  servicM  on  the  oatw«rd  voyaoe  f^m  Mili- 
fold  to  Quebeo>  and  for  one  half  the  period  the 
▼enel  remained  at  Quebec,  notwithetandiDg  that 
<he  oqtward  voyaoe  was  made  in  ballast,  and 
4bai  the  seamen  whoehipped  at  Quebec,  having 
^abaodonedt  were  not  entitled  to  claim  waji^es.  The 
JsabtUa  in  re,  1  8.  V.  A.C.  261,  V.  A.  C.  1860 ; 
O.  36  Vic.  cap.  129,  sec.  46. 

415.  On  the  contestation  of  the  distribution 
of  the  proceeds  of   a  vessel   sold  by  judicial 
■Authority— iTe^,  that  the  master  had  a  privi- 
lege for  the  amount  of  his  wages  against  the  ves- 
sel, prefeiable  to  a  party  claim iog  under  a  trans- 
fer   ny  way  of   mortgage,  but    that  the  men 
pn served  their  privilege  upon  the  vessel  for  their 
-wages  and  materials  furnished. only  so  lone  as 
<\iey  retained  possession  of  the  f>hip.    Frechette 
V.  Gosselin  etoL^lL.  C.  R.  145,  S.  C.  I85I. 

416.  Under  the  provisions  of  the  Merchant 
Shipping  Act  of  1854,  a  seamao  who  has  con- 
tracted and  signed  articles  for  a  voyage  to  British 
North  America  and  back  to  a  final  port  of  dis- 
charge in  the  United  Kingdom,  is  not  entitled  to 
recover  wages  here  on  the  ground  of  apprehen- 
sion of  danger  to  life,  in  oonsequence  ot  the  al- 
leged unnedwortbinees  of  the  veR^el.  The  Pilot 
in  re,  8  L.  C.  R.  99,  V.  A.  C.  1851 ;  C  36  Vic. 
cap^  128,  sec.  26. 

417.  Action  was  brought  by  a  seaman  for 
waisee  at  QneU'O,  under  articles  of>agreement 
that  stipulated  that  "  the  f>everat  pei^ons  whose 
''nanaes  are  hereto  subccribe<l  herebv  agree  to 
''  serve  on  board  the  said  ship,  in  the  several 
''capacities expressed  against  their    respective 

names  on  a  voyage  from  the  port  of  Liverpool 
to  Constantinople,  .thence,  if  required,* to  an v 
ports  and  places  in  the  Mediterranean  or  Black 
oea,  or  wherever  freight  may  offer,  with  the 
liberty  to  call  at  a  port  lor  orders,  and  until 
*'  her  reium  to  a  final  port  of  discharge  in  the 
**  United  Kingdom,  or  tor  a  term  not  to  exceed 
**  twelve  months  " — Heldj  that  action  for  wages 
«ou]d  be  brought  on  such  agreement  nt  Quel^, 
And  that  the  seamen  could  not  be  compelled  to 
return  to  a  final  port  of  discharge  Ml  the  United 
Kingdom.  7%t  Vanma  in  r«,  5  L.  C.  B.  312, 
V.  A.  C.  1855.  ^ 

418.  Under  the  Merchant  Shipping  Act  of 
1854,  a  seaman  cannot  institute  pi:oce^ing8  for 
^ages  in  the  Superior  Court,  though  .process  is 
begun  by  capias.*  Smith  v.  Wright,6{j,  C.  R. 
460,  S.  C.  1856. 

419.  Seamen's  wages  are  privileged,  and  are 
payable  in  preference  to  a  mortgage  on  a 
steamboat  navigating  Canaaian  ^  waters.  Mii- 
•cheU  V.  Coutineau  &  divers,  7  JU  C.  J,  21K, 
S-  C.  1868 ;  2383  C.  C. 


«< 
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*  Asy  Mftinan  or  apprentice  belonging  to  »ny  Bhip 
Tecisfered  In  either  of  the  Mid  provlne^B,  or  any  per'non 
dnly  authorised  on  Tils  behatf,  may  sne  in  a  summary 
inaimer  before  any  Jndge  of  the  sesBious  of  the  peace,any 
Jodge  of  a  eoanty  oonrt,  stipendiary  magistrate,  poltce 
.magistrate,  or  any  two  jnsticeB  of  the  peace  Acting  hi  or 
near  the  place  at  which  the  serviop  aas  termftaated,  or  at 
-which  the  seaman  or  apprentice  has  been  di»^arged  or  at 
which  any  master  or  owner,  or  other  person  upon  wnom 
the  claim  is  made  is  or  resides,  for  any  amou'nt  of  wages 
•<tiM  to  seaman  or  apprentice,  not  exceeding  •SSOove 
and  above  the  coats  of  any  prooeedii^gi^  foe  the  reco«rery 
thereof,  as  soon  as  the  uuiie  becomes  psyable,  ,>nd 
^udk  Jndffe,  ip^^trate,  or  jostices  may  o^oti  com'plaiut 
•onoMh  to  be  made  to  hlni  or  them  by  such  seaman  or 
agpfWrtl^y  or  on  his  beaaU,  summon  such  master  or 
•^wlnr,  er  vOttr  peraon,  to  appear  before  him  or  them  to 
^uwver  each  eomplalnt.   86  ^e.  i  ap.  129,  b^  o.  52. 


420.  In  an  action  to  obtain  possession  of  K 
vessel  of  whicb  the  owner  claimed  to  have  been 
wrongfliUy  deprived  by  a  haWiff-^Held,  tnter- 
alia,  that  a  maritime  lien,  such  as  that  of  a  sea- 
man for  wages,  might  be  lost  by  delay  to  enforce 
it  and  the  rights  of  others  intervening.  2^ 
Haidee  in  re,  10  L.  C.  R.  101  &  2  S.  Y.  A.  C. 
25,  V.  A.  C.  1860. 

421.  And,  held,  in  the  same  case,  that  no  sea- 
man engaged  on  a  voyace  or  engagement  to  ter- 
minate m  the  United  Kingdom  can  sue  in  anv 
court  abroad  for  wages,  unless  he  his  discharged, 
without  such  sanction  as  is  required  by  the  Act. 
lb.,  k  C.  36  Vic.  cap.  129,  sec.  68. 

422.  A  captain  of  a  vessel  has  no  lien  for  his 
wa^es  on  the  vessel.  Jasmin  v.  Lqfaniasie,  7 
L.  C.  J.  119,  S.  C.  &  13  L.  C.  E.  226,  S.  C.  1863 ; 
2383,  sec.  4,  C.  C. 

423.  On  a  motion  made  to  quash  a  writ  of 
saisie  arrit  on  the  ground  of  the  insufficiency  of 
the  affidavit — jE^e^that  under  the  common  Jaw 
of  France,  which  is  in  force  in  Lower  Canada, 
the  captain  of  a  barge  has  a  lien  up<!>n  it  for  his 
wages  as  long  as  he  remains  on  board ;  and  that 
right  includes  the  right  of  seizure  before  judg- 
ment without  the  formality  of  an  affidavit,  as  re- 
9uired  by  C.  S.  L.  C.  cap.  63,  such  seizure  being 
in  the  nature  of  saisie  conservatoire.  Du- 
beault  V.  RoherUon,  8  L.  C.  J.  333,  C.  G.  1864. 

424.  But  on  an  exception  to  the  form^  urged 
the  following  month  before  another  judge,  it  was 
decided  that  the  captain  of  the  vedsel  had  ao  lien 
on  it  for  his  wages,  according  to  the  decisions  of 
the  courts  in  this  province  during  the  last  thirty- 
six  yearp,  hut  that  a  sailor  had  such  a  lien  by  a 
recent  statute.  lb.,  &  8  L.  C.  J.  334,  C.  C,  & 
2383,  sec.  4,  C.  C. 

425.  But,  held,  that  a  seaman  .even  could  not 
attach  the  vessel  before  judgment  without  mak- 
ing the  affidavit  usual  in  attachments  before 
judgment.    lb. 

426.  The  master  or  captain  of  a  ship  has  no 
claim  or  privilege  on  his  vessel  for  his  wa|;es. 
Delisle  v.  VEcuyer  et  al,  16  L.  C.  J.  262, 
S.  C.  R.  1871 ;  2283,  sec.  4,  C  C. 

427.  A  captain  of  a  barge  has  no  right  or 
privilege  of  conservatory  process  on  the  baree 
for  his  wages.  Dagenais  v.  Douglas,  16  L.  C.  J. 
109,  S  C.R.  1871. 

XIII.  Seizure  of  Vesbels. 

« 

428.  In  a  suit  brought  by  the  owner  of  a  vessel 
to  obtain  possession,  alleging  that  he  had  been 
wrongfully  deprived  thereof  bv  one  K,  a  bailiff, 
in  certain  fruits  for  wages — Held,  that  under  the 
Merchant  Shipping  Act,  sec.  626,  a  ship  could 
not  be  seized  upon  an  order  made  against  a 
person  who  at  the  time  was  neither  owner  nor 
entrusted  with  the  possession  or  control  of  her.* 


*  And,  in  cafe  sufficient  distress  cannot  be  found, 
such  judge,  maRistrate  or  Justices  may  cause  theamouni 
of  such  wages,  and  expenses  to  be  levieo  on  the  ship  in 
respect  of  the  serrice  on  board  which  the  wages  are 
claimed,  or  the  tackle  and  apparel  thereof :  and,  if  encU  - 
.ship  is  not  within  the  lurlsdictlon  of  such  Judge,  magis- 
trate or  Justices,  then  tney  mav  cause  the  party  on  whom 
the  order  for  payment  ie  made  to  be  apprehended  aad 
committed  to  the  cdmmon  gaol  of  the  locality,  or.  if 
there  be  no  gaol  there,  then  to  that  which  is  near  to  the 
locality,  for  a  time  not  lees  than  one  nor  more  than 
thrpe  months,  under  each  such  condemnation.  0. 38 
Vic.  cap.  129,  sec  60^ 
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ne  Saidee,  10  L.  C  R.  101  &  2  S.  V,  A.  C.  26, 
V.  A.  C.  1860. 

XIV.  Supercargo.. 

429.  Wages  of  — A  fiupercargo  ia  entitled  to 
a  quantum  meruit,  if  there  be  no  specific  agree- 
ment to  pay  him  wages  or  to  allow  him  a  per- 
centage on  the  value  of  the  carf2X>  exported  and 
imported.  Tuzo  v,  Jones,  2  Rev.  de  Lee.  76, 
K.  B.  18;20. 

XV.  Termination  of  Voyage. 

430.  In  an  action  by  a  carpenter  employed  on 
the  vessel  for  his  wages,  the  case  turned  entirely 
upon  the  question  whether  the  promotor  was 
entitled  to  sue  for  his  wages  in  Quebec,  on  the 
pound  that  the  voyage  for  which  he  had  engaged 
Bad  terminated  in  consequences  of  the  ship  hav- 
ing abandoned  ordeviatra  from  the  voyage  men- 
tioned in  the  articles  of  agreement,  which  were 
for  a  voyage  from  London  to  Sunderland,  thence 
to  Rio  Janeiro  and  any  ports  in  North  and  South 
America,  the  West  Inches,  Cape  of  Good  Hope 
the  Indian  or  Chinese  Sea,  Australasia,  and 
back  to  a  final  port  of  discharge  in  the  United 
Kingdom  or  continent  of  Europe  between  the 
Elw  and  Brest,  voyage  not  to  exceed  twelve 
months.  The  ship  went  from  London  to  Sunder- 
land, thence  to  Rio  Janeiro,  thence  to  the  Cape  of 
Good  Hof>e,  thence  to  St.  Helena  and  the  Island 
of  Ascension,  and  thence  to  Quehee^Held,  that 
this  was  not  a  prosecution  of  the  vo^rage  as  de- 
scribed in  the  articles,  and  amounted  in  effect  to 
a  deviation  under  tlie  Merchant  Shipping  Act 
of  1864,  sec.  190.  The  Prince  Edward  in  re,  8 
L.  C.  R.  293,  V.  A.  0.  1868. 


MILEAGE. 
I.  Of  Bailiff,  seeBAlUFV,  Fees  of. 
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I,  Liability  of  Volunteers,  43 L 
n.  Payment  of  Militia,  432, 

I.  Liabii^ity  of  Volunteers. 

431.  On  a  writ  of  habeas  corpus  addressed  to 
the  commandant  of  the  garrison  of  Quebec,  to 
brin^  up  the  body  of  the  petitioner,  a  volunteer, 
then  in  custody  for.an  alleged  breach  of  discipline, 
it  being  urged  that  it  did  not  appear  that  the 
aHegedmisconducttook  place  while  the  petition- 
er was  in  actual  service — Heldt  that,  under  29 
A  30  Vic.  cap.  12,  he  was  liable  to  be  tried  by 
court  martial  for  misconduct  while  present  at 
a  parade  of  his  corps,  though  not  actually  serv- 
ing in  the  ranks  at  the  time,  Rickaby  exp..  17 
L,C.R.270,  Q.  B.  1867. 

II.  Payment  of  Volunteers. 

-432.  Under  C  31  Vic.  cap.  40,  sec.  27,  which 
enacts  that  the  active  militia  Q^ali  he  liable  to 


be  called  out  to  aid  the  civil  power  d  nring  riots 
or  other  emergencies,  and  authorizee  two  justices 
of  the  peace  to  call  them  out,  payment  lor  snck 
services  cannot  be  resisted  by  the  municipalitj, 
on  the  ground  that  there  was  no  emergency 
which  justified  the  justices  of  the  peace  in  call- 
ing ihem  out.  MeKav  v.  The  Mauor,  Ac.,  of 
Montreal,  20  L.  C.  J.  221,  8.  G.  1876 ;  C.  40  Vic. 
cap.  40. 

MILLS— /See  SEIGNIORIAL 
BIGHTS. 


MILL     STREAMS-^&e     SERVI 
'    TUDES. 


MINISTER  OF  EDUCATION. 
I.  Powers  of. 

433.  An  order  having  been  ^iven  by  the 
minister  of  public  instruction  against  the  school 
commissioners  of  the  parish  of  St.  Francois  de 
Salles,  and  the  latter  having  refused  to  obey  it, 
had,  the  former,  in  connection  with  a  rate  payer, 
caused  a  writ  of  mandamus  to  issue — Hela,  that 
the  minister  of  inatruction  should  be  placed  hort 
de  cour  without  oof^ts,  but  that  the  mandamus 
would  hold  good  with  respect  to  his  co-pow- 
suivanU  Chauveau  et  al.  k  The  School  Com- 
missioners of  the  Parish  of  St.  Franans  de 
Salles,  2  R.  0.230,0.  B.  1872. 


MINISTERS      OF       RELIGION— i&e 
CLERGYMEN. 


MINOBS— &e  MINORITY. 


MINQRITY. 

I.  Minors. 

Action  Against,  434-436. 
Action/or  Chads  Sold  to,  437. 
Alienation  of  Property  of,  43t^ 
Contracts  by,  439. 
Oustodvof,  440-442. 
JHsabtlituM  of,  443. 
Donations  tOt  444. 
Emancipation  of,  445,  446. 
Ouardianship  of,  447. 
Liability  of,  448-463. 
Obligaiums  by,  464. 
Pleading  by,  453. 
Powers  of,  456, 462. 
Batificahon  by,  463. 
Representation  of,  464. 
RighU  of,  466-^8. 
RighU  of  Creditors  of,  469. 
Rights  ^Parents  of,  m,  471.. 
.Sale  6y,  472, 473. 

Sale  ofLtxnd  belonging  to,  4T4, 476. 
WilUby,4ie.         ' 

II.  Pbbsoription  DjQRurOt  477. 

III.  RbSOISSIOR  of  OOMTBAOTft  MiAl  OvKOa^ 

478. 
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rifnoBs. 

iSi.  Aetian^  Againfi, — A  minor  cannot  be  im- 
pleaded in  his  own  name  for  neceeearies  for 
which  be  is  liable,  the  proper  remedj  being 
igainst  his  tator.  Cooper  v.  McDougall,  4 
L  a  tt.  224,  S.  C.  1864 ;  304  C.  €. 

436.  Action  of  damages  was  broaeht  against 
a  minor  individaallj  for8edaction,pa&mity,&c.« 
and  against  his  fhtber,  both  individually  and  as 
representing  his  son — Heleh^  confirming  the  jadff- 
mentof  the  court  below,  that  such  action  coukI 
not  be  brought  against  a  minor,  except  by  means 
of  a  tutor  or  caraiorduly  appointed,  and  that  the 
father  was  not  responsible  either  in  hie  own 
name  or  as  representing  his  son,  without  beine 
to  appointed.  Hishp  &  Emcrick  d  al,,  9 
Left.  283,  Q.  B.  1867. 

436.  In  an  action  brought  aeainst  a  person  who 
was  a  minor  at  the  time  of  the  issue  oi'the  writ 
bat  major  at  the  time  of  the  service^-^(e2(f, 
that  such  action  would  be  dismissed  on  an  ex- 
ception to  the  form.  Chalifoux  v.  Thouitit  2 
L.  G.  J.  187  A  9  L.  C.  R.  71,  S.  C.  1868. 

437.  Action  for  Goods  Sold  to. — Action  was 
brought  for  ^oods  sold,  and  the  defendent  pleaded 
that  at  the  time  he  purchased  he  was  a  minor — 
Held,  dismissing  the  answer  of  plaintifl^  that 
defendant  had  promised  to  pay  since  became 
of  age,  that  no  action  would  lie  on  such  a  pro- 
mise in  commercial  matters  except  when  made 
in  writing.  Mann  v.  Wilson,  3L.  C.  J.  337, 
C.  C.  1869 ;  1235,  "lec.  2,  C.  0. 

438.  AKenaiion  of  Property  of — A  tutor 
obtained  an  order  on  the  advice  of  an  assembUe 
4eparentSf  to  sell  the  property  of  his  ward,  and 
the  order  was  contested  by  the  appellant,  his  sub- 
tator*-jHe2(f,  reversing  the  judgment  of  the  court 
below,  that  very  strong  reasons  were  necessary 
to  aatborize  tb^  alienation  of  immoveables  be^ 
longing  to  minors,  and  such  property  should 
never  be  pold  except  when  there  is  an  absolute 
aeoessitr  for  doing  so,  and,  in  the  absence  of 
pnxyf  of  such  necessity,  even  the  advice  of  an 
oMsenHiUe  de parents  is  not  sufficient  to  order  the 
sale.*  Beliveau  &  Chevrefils,  2  Q.  L.  R.  191, 
Q.  B.  1876  ;  297,  298  &  299  C.  C. 

439.  Contracts  5y.— A  oontract  made  by  a 
minor  is  not  null  de  plein  droit.  QugrainY. 
Chapais,  2  Rev.  de  Ug.  206,  £.  B.  1820 ;  986  & 
S87  0.  C. 

440.  (^utody  of  ^Where  a  father,  a  widower, 
had  given  his  child  to  another  to  be  fed,  clothed, 
educated  and  brought  up,  a^d,  after  the  child 
had  remained  with  such  person  for  four  years 
and  upwani,  and  had  become  attached  to  him, 
brongnt  demand  in  restoratioUi  which  was  resist- 
ed by  the  other,  on  the  ground  of  a  subsisting 
contract  to  that  effeet — Held,  reversing  the 
decision  of  the  court  below  (13  L,  C*  J.  67),  that 
any  contract  by  which  a  father  deprives  himself 
of  his  paterfia)  right  is  immoral  and  may  be  set 
aside*  Kenn^  v.  Barlowj  17  L.  C.  J.  263,  Q.  B. 
1869 ;  1268  A  1269  C.C. 

441.  On  the  hearing  of  a  writ  of  habeas  corpus 
it  eppeared  that  two  children,  a  boy  aged  four- 
teen and  a  girl  aged  seventeen,  had  left  home 


•But,  by  a  recent ttatate,  the  mle  here  laid  down,  and 
the  M«ftttoM  of  the  arttolw  uf  thd  Code  herewith  dted, 
art  Bade  to  Hfit^S^^Tt  *»,  property  which  i»xceedf  In 
vitae  HOO.    Q.  H  vie.  cap.  7  A  Q.  ft  Vie.  cAps.  17  &  IS. 


with  the  petitioner  against  the  wishes  of  their 
fkther,  but  with  the  consent  of  the  mother,  for 
the  parjioae  of  remaining  with  the  petitioner,, 
but   having  gone    part    of  the    distance  they 
changed  their  mind  and  did  not  wish  to  go  any 
farther,  and  were  taken  care  of  by  defendant,, 
with  whom  th^  willingly  feBidei— Held,  that 
the  court  would  not  exercise  any  coercion  over 
them.    Rivard  v.  Oaulet,  1  Q.  L.  R.  174,  S.  C. 
1876. 

442.  And  in  another  case  on  a  writ  of  habeas 
corpus  tO'kain  possession    or   custody^  of  his 
child,  a  girl  fourteen  years  of  age,  then  living- 
with  her  mother— J7e2(2|  that  the  writ  of  habeas  • 
corpus    would   not   lie  for  that  purpose,  but 
merely  for  the  purpose  of  seeing  that  no  persoa 
was  restricted  of  his  liberty  illegally  ;  ana  that, . 
where  a  minor  child  was  fclrought  before  a  judge 
on  habeas  corpus,  her  own  statement,  if  she  be 
of  sufficient  age  to  judge  for  herself,  will  be 
taken  as  to  whether  she  is  so  restricted  or  not.. 
SioppeUbenv,  Hull,  2  Q.  L.  R.  266«.S.  C.  1876. 

443.  Disabilities  of — Where  a  person  seeka 
to  recover  a  sum  of  money  loaned  to  a  minor 
it  is  incumbent  on  him  to  prove  that  the  money 
was  employed  to  the  profit  and  advantage  of  such 
minor.  Miller  v.  Vemeule,  18  L.  C.  J .  12  A  2 
R.  L.  60,  C.  G.  1874  j  290,  984,  986  &  986. 0.  C. 

444.  Donations,  to. — An  acceptance  and 
r^istration  by  minors^  subsequent  to  their 
majority,  of  a  donation  made  prior  thereto,  will 
not  avail  creditors,  if  registered  subsequent  to 
the  donation,  but  prior  to  such  acceptance  and. 
registration.  Sot/  v.  Vacher  et  al.,  16  L.  C.  J. 
43,  S.  G.  R.  1871 ;  193  k  806  G.  G. 

446.  Emancipation  of — ^A  minor  aged  nine- 
teen years  and  upwanls  may  be  emancipated  aa 
regaras    the    administration  of  her   property. 
iSAaio  exp.  h  Cooper,  9  L.  G.  J.  166,  S.  G.  1864 ; . 
319  G.  CT 

446.  A  marriage  susceptible  of  beine  annul- . 
led,  and  of  which  the  nullity  is  demanded,  afiecta 
the  emancipation  of  the  minor  who  has  con- 
tracted it.    Bum  et  ah  v.  Fontaine,  4  R.  L.> 
163,  8.  G.  1872 ;  214  C.  G. 

447.  Guardianship  of — ^A  curator  and  not 
a  tutor  must  be  appointed  to  a  minor  emanci- 
pated by  marriage.    lb.,  ^  317  C»  G. 

448.  Liability  of — ^In   an   action  against  a. 
minor  for  the  price  of  boots,  supplied  to  him 
for  his  use — Held,  that  action  comd  be  brought 
against  him  in  his  own  name   for  objects  of. 
necessary  use,  for  the  payment  of  which  he  was 
responsiole,  and  it  was  not  necessary  in  such  a . 
case  that  the  action  should  be  directed  against 
the  tutor.    Thibodeau  v.  Magnan  A  Lauran- 
deau  V.  Guenn,  4  L.  G.  J.  146,.  S.  G.  1860 ;  322. 
G.C. 

449.  A  minor  carrying  on  trade  may  legally 
bind  himself  for  his  board  and  lodging,  and  in 
such  case    may   be  arretted  under  a  writ  of 
capias.    Browning  v.  YuHe  k  Wales,  1 2  L.  G.  R.. 
292,  S.  G.  1862. 

460.  The   plaintiff   sued    the  defendant   for 
board  and  looffinff  at  his   hotel,  and  proved  that, 
the  defendant  naa  for  three  years  and  upwards,, 
with  the  consent  of  his  tutor,  his  father  and 
mother   being   dead,   carried     on    trade    and. 
business,  and  that  he,  the  plaintiff^,  was  unaware 
the  defendant  was  a  minor,  that  he  was  long 
past  the  age  of  puberty,  and  that  his  style  or 
living  at   the   hotel    was  not   expensive   nor- 
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434.  Action  Against — ^A  minor  can  not  be  rm- 
pletded  lo  his  own  name  for  necessaries  for 
which  be  is  liable^  the  proper  remedy  being 
against  bis  tutor.  Cooper  v.  McDougaU,  4 
LCtt.  224,  8.  G.  1864 ; 304 C.  C. 

435.  Action  of  damages  was  broaeht  against 
t  minor  indiTidaallj  forsedaction,pa&mitj^., 
aad  against  his  fkther,  both  individually  and  as 
reprmenting  his  son — Held",  confirming  the  jadff- 
ment  of  the  court  below,  that  sach  action  coukI 
Dot  be  brought  against  a  minor,  except  by  means 
of  a  tutor  or  curatorduly  appointed,  and  that  the 
iither  was  not  responsible  either  in  his  own 
oaoieor  as  representing  his  eon,  without  beincr 
90  appointed.  Hislap  k  Emerick  el  aL,  9 
Left.  283,  Q.  B.  1867. 

436.  In  an  action  brought  aeainst  a  person  who 
V16  a  minor  at  the  time  of  the  issue  o^^  the  writ 
bat  major  at  the  time  of  the  service^-^e^, 
that  such  action  would  be  dismissed  on  an  ex- 
ception to  the  form.  Chalifoux  v.  Tftotitn,  2 
L.  C.  J.  187  A  9  L.  C.  R.  71,  S.  C.  1868. 

437.  Action  for  Goods  Sold  to. — Action  was 
brought  for  ^oods  sold,  and  the  defendent  pleaded 
that  at  the  time  he  purchased  he  was  a  minor — 
Held,  dinnissing  the  answer  of  plaintifl^  that 
defendant  bad  promised  to  pay  since  became 
of  age,  that  no  action  would  lie  on  such  a  pro- 
mise in  commercial  matters  except  when  made 
in  writing.  Mann  v.  Wilson,  3  L.  C.  J.  337, 
C  C.  1869 ;  1236,  «»ec.  2,  C.  0. 

438.  AHenaiion  of  Property  of. — A  tutor 
sbtained  an  order  on  the  advice  of  an  assembUe 
ieparentSt  to  sell  the  property  of  his  ward,  and 
the  order  was  contested  by  the  appellant,  his  sub- 
tator — Sdd,  reversing  the  judgment  of  the  court 
below,  that  very  strong  reasons  were  necessary 
to  authorize  the  alienation  of  immoveables  be^ 
loogmff  to  minors,  and  such  property  should 
never  be  fold  except  when  there  is  an  absolute 
aeoessitT  for  doing  so,  and,  in  the  absence  of 
proof  Of  such  necessity,  even  the  advice  of  an 
assemb'Ue  deparents  is  not  suflScient  to  order  the 
sale.*  BeHveau  &  Chevrefils,  2  Q.  L.  R<  191, 
Q.  B.  1876  ;  297,  298  &  299  0.  C. 

439.  Contracts  6y.— A  contract  made  by  a 
minor  is  not  null  aepldn  droit  Otsgrainw. 
OkapaiM,  2  Rev.  de  J>g.  206,  £.  B.  1820 ;  986  & 

•87  O.  C. 

440.  Ckutodff  o/l—Where  a  father,  a  widower, 
bad  given  his  child  to  another  to  be  fed,  clothed, 
sducatod  and  brought  up,  a^d,  after  the  child 
lad  remained  with  such  person  for  four  years 
ind  upwanl,  and  had  become  attached  to  him, 
^roognt  demand  in  restoration,  which  was  resist- 
d  bj  the  other,  on  the  ground  of  a  subsisting 
ootract  to  that  effeet — Held,  reversing  the 
ecisictk  of  the  court  below  (13  L*  C*  J.  67),  that 
.ny  contract  by  which  a  father  deprives  himself 
f  bis  paiema)  right  is  immoral  and  may  be  set 
aide.  Ktnmdu  v.  Bartow,  17  L.  C.  J.  263,  Q.  B. 
869  ;  1268  k  1269  C.  C. 

441 .  On  the  hearing  of  a  writ  of  habeas  corpus 
appeared  that  two  children,  a  boy  aged  four- 
fen    and  a  girl  aged  seventeen,  had  left  home 


e 


by  a  Meentftatate,  tb^  rule  here  laid  down,  and 
of  the  arttolM  of  the  Code  herewith  dted. 


to  SBoVr  oalZ  to  peoiMirtv  which  pzceeda  in 
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with  the  petitioner  against  the  wishes  of  their 
fkther,  but  with  the  consent  of  the  mother,  for 
the  purpose  of  remaining  with  tbe  petitioner,^ 
but  having  gone  part  of  the  distance  they 
changed  their  mind  and  did  not  wish  to  go  any 
farther,  and  were  taken  care  of  by  defendant,^ 
with  whom  th^  willingly  jwidei^Held,  that 
the  court  would  not  exercise  any  coercion  over 
them.  Rioard  v.  Qoulet,  1  Q.  L.  R.  174,  8.  C. 
1876. 

442.  And  in  another  case  on  a  writ  of  habeas 
corpus  to  '  gain  possession    or   custody-  of  his 
child,  a  girl  Tourteen  vears  of  age,  then  living- 
with  her  mother— J7e/d,  that  the  writ  of  habeas- 
corpus    would   not   lie  for  that  purpose,  but 
merely  for  Uie  purpose  of  seeing  that  no  person 
was  restricted  of  his  liberty  illegally  ;  ana  that, . 
where  a  minor  child  was  lirought  before  a  judge 
on  habeas  corpus,  her  own  s^tement,  if  she  be  • 
of  sufficient  age  to  judge  for  herself,  will  be 
taken  as  to  whether  she  is  so  restricted  or  not. 
Sioppellbenv,  Hull,  2  Q.  L.  R.  266«,S.  C.  1876. 

443.  Disabilities  of. — Where  a  nerson  seeks 
to  recover  a  sum  of  money  loaned  to  a  minor 
it  is  incumbent  on  him  to  prove. that  the  monev 
was  employed  to  the  profit  and  advantage  of  such 
minor.  Miller  v.  Denteule,  18  L.  C.  J.  12  k  2 
R.  L.  60,  C.  C.  1874 ;  290,  984,  986  k  986.0.  G. 

444.  Donations,  to. — An  acceptance  and 
r^stration  by  minors,  subsequent  to  their 
majority,  of  a  donation  made  prior  thereto,  will 
not  avail  creditors,  if  registered  subsequent  to 
the  donation,  but  prior  to  each  acceptance  and 
registration.  Boy  v.  Vacher  et  al;  16  L.  C.  J. 
43,  8.  C.  R.  1871 ;  193  k  806  C.  G. 

446.  Emancipation  of^-^A  minor  aged  nine- 
teen years  and  upwanls  may  be  emancipated  as 
regaras    the   administration  of  her   property. 
SXaio  exp.  k  Cooper,  9  L.  G.  J.  166, 8.  G.  1864  ; . 
319  G.  a 

446.  A  marriage  susceptible  of  beine  annul- 
led,  and  of  which  the  nullity  is  demanded,  afiects 
the  emancipation  of  the  minor  who  has  con> 
tracted  it.    Bum  et  at  v.  JFontaine,  4  R.  L.- 
163,  8.  G.  1872 ;  214  C.  G. 

447.  Guardianship  of. — ^A  curator  and  not 
a  tutor  must  be  appointed  to  a  minor  emanci- 
pated by  marriage.    lb.,  k  317  C»  G. 

448.  Liability  of — ^In   an   action  against  a. 
minor  for  the  price  of  boots,  supplied  to  him 
for  his  use — Held,  that  action  could  be  brought 
against  him  in  his  own  name   for  objects  of. 
necessarv  use,  for  the  payment  of  which  he  was 
responsiole,  and  it  was  not  necessary  in  such  a . 
case  that  the  action  should  be  directed  against 
the  tutor.    Thibodeau  v.  Magnan  k  Lauran- 
deau  V.  Guerin,  4  L.  G.  J.  146,^8.  G.  1860 ;  322. 
G.C. 

449.  A  minor  carrying  on  trade  may  legally 
bind  himself  for  bis  tx>ard  and  lodging,  and  in 
such  case  may  be  arrei<ted  under  a  writ  of 
capias.  Browning  v.  Tuile  k  Wales,  1 2  L.  0.  R.. 
292,  8.  G.  1862. 

460.  The    plaintiff   sued    the   defendant    for 
board  and  looffinff  at  his  hotel,  and  proved  that, 
the  defendant  naa  for  three  years  and  upwards,, 
with  the  consent  of  his  tutor,  his  father  and 
mother   being   dead,   carried     on    trade    and. 
business,  and  that  he,  the  plaintiff,  was  unaware 
the  defendant  was  a  minor,  that  he  was  long 
past  tbe  age  of  puberty,  and  that  his  style  or 
living  at   the  hotel   was  not   expensive   nor- 
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greater  than  was  justified  by  his  rank  and 
fltatioD  in  life.  The  defendant  was  held  to  be 
liable,  and  he  was  condemned  to  par.  Brown- 
ing V.  QaU,  6  L.  C.  J.  261,  8.  C.  ifeS  ?  322  C.  C. 

451 .  Action  was  brou^t  by  a  notary  for  a 
tutor's  and  executor^  account — JTeZa,  that 
minors  as  well  as  their  tutors  are  directljr  liable 
for  the  price  of  an  account  of  the  gestion  of 
their  tutor  rendered  by  him,  although  it  was 
the  tutor  who  emdoyea  the  notary.  ISatton  v. 
Court  et  aC  8  L.  C.  J.  124,  S^  C.  1864. 

452.  ffefdf  on  a  demand  agaifst  a  minor, 
become  major,  to  take  up  the  instance  of  a  tutor 
ad  hoc  to  himself  that  he  could  not  be  conipelled 
to  do  so.  The  Corporation  of  St  Norbert 
^Arthabaska  v.  Champoux  &  The  Corporation 
of  St  Norbert  d^Arthabask^  v.  Pacaud,  \ 
Q.  L.  R.  376,  8.  0.  R.  1874. 

453.  A  minor  engaged  in  trade  is  liable  on  a 
promissory   note  given  bv  him  for  goods  pur- 

•xshased  for  the  pnrppses  of  his  business.  The  City 
Bank  v.  Lafieur,  20  JL  0.  J.  131,  8^  C.  1876. 

454.  Obligations  by.^The  nullity  of  an  obli- 
gation entered  into'by  the  tutor  of  a  minor  with- 
out the  autliorizatron  required  by  law  is  rela- 
tive,  and  can  only  be  invoked  by  the  minors 
themselves.  Venncr  v.  Lortie,  1  Q.  L.  R.  234, 
^.  C.  R  1876. 

456.  Pleading  by- — ^In  an  action  by  a  minor 
for  dam  allies,  the  defendant  pleaded  by  peremp- 
tory exception  Uie  lack  of  assistance  of  a 
-curator,  and  the  plaintiff  moved  to  dismiss  the 
plea  on  the  grotma  that  it  should  be  pleaded  by 

-exception  to  the  form — fftld,  that  the  exception 
•was  pro^rly  brought,  and  the  motion  was  re- 
jected  with  costs.    Crump   v.    Middlemiss,   6 
1.  C.  J.  48, 8.  C.  1860. 

466.  Powers  of.-^J^  minor  cannot  become 
surety,  and  if  he  do  give  bail  for  another  and 
is  sued  as  ^uch  .and  pleads  his  minority,  the 
action  must  be  dismissed.  Deroussel  v.  Binet, 
2  Rev.  de  L6g,  32,  K.  B.  1820. 

457.  A  niinbr  if  he  be  a  merchant  may  not 
-  only  contract  in  the  way  of  ^is  trade^  but  may 

sue  alone  upon  his  contract  and  without  his 
tutor.  Black  v.  Essim^  2  Rev.  de  JAg,  784, 
K.B.  1820  J  304  CO, 

458.  A  niinor  of  the  age  of  twenty  can  be- 
-queath  personal  property  to  a  tutor.*  I)urocher 
€t  al  v.  Beaubien  et  al,  8.  9.  307,  K.  B.  1828. 

459.  On  appeal  fVom  a  judgment  rendered  hi 
a  Circuit  Court — Held^  that  a  minor,  a  trader, 
•could  be  sued  and  condemned  for  debt  con- 
tracted in  the  course  of  his  business  without  it 
•being  necessary  that  a  tutor  be  appointed  to 
him,  such  minor,  with  respect  to  such  trans- 
action, being  of  full  age.  Danois  v.  Coti.  6 
L.  C.  R.  193,  8.  C.  1856;  304  C.  C. 

460.  A  married  woman,  after  the  death  of  her 
husband,  sought  tp  have  a  deed  of  exchange  of  a 
•certain  immoveable  property  made  during  the 
lifetime  of  her  husband  with  her  ratification  set 

.aside,  and  the  property  declared  to  be  hypothe- 
.cated  for  the  amount  of  her  dower  with  in- 
.terest,  etc^  on  the  ground  that,  being  a  minor 
^at  the  time  it  was  executed,  her  ratification  was 
null — Heidi  rev^ersing  the  judgment  of  the 
-court  below,  that  a  hypothec  guaranteeing  the 


•  H ln«n  (eveni«if  Hm  age  of  twenty  yeait  and  over), 
•whether  emiinoipated  or  not,  are  incapable  of  bequeath- 
ling  any  i»art  of  tlieir  fa»perty,  83S  C.  C— Ed. 


pavment  of  a  dower  prefix  is  an  immoveable 
rigntj  and  may  be  validly  alienated  by  a  minor 
emancipated  ot  mitrriage.  •  MtUHss'e  et  at  k 
Brault,  4  L.  C.  J.  60  f  10  L.  C.  R.  167,  Q.  fi. 
1669. 

461.  And  heldj  also,  that,  in  order  to  set  aside 
a  deed  passed  during  minority)  it  is  Decesaaiy  not 
only  (o  allege  letion  but  lo  prove  it.  lb.,  A  182, 
247,  .?1 4,  322  A  1002  C.  C. 

462.  A  minor  has  not  the  right  to  sue  in  his 
own  name  for  the  re^vei^  of  wages  when  the 
engagement  has  been  made  by  h}»  father,  under 
whose  power  and  control  he  i^^  AUard  ii 
Wileot  13  L.  0.  J.  28,  C.  C.  1869  ;  1193  C.  C. 
P. 

463.  Ratification  6y.— A  settlement  of  ac- 
counts between  a  tutor  and  his  wards  based  on 
an  inventory  where  the  ages  of  the  children  are 
still  uncertain,  will  not  be  set  aside  ff  the  trans- 
action has  been  ratified  by  toubseqilent  trans- 
actions between  the  parties  at'a  period  when 
the  minors  were  of  fUlr  a^e,  had  ceased  to  be 
under  the  control  of  their  tutor,  and  had  a 
knowledge  that  the  inventory  was  incorrect: 
Motz  V.  Moreau.  10  L.  C.  R.  84,  P.  C.  1860. 

464.  Representation  of, — ^In  an  action  in  psx- 
tition  of  the  property  ot  a  community  in  which 
there  are  minor  children  oonoern^,  such 
minors  may  be  represented  by  a  tutor  adhoe. 
McTaxiUh  k  Pgke,  3  L.  0.  R.  101,  Q.  B.  1863; 
306  CO.  

466.  Rights  o/;— Where  a  sale  made  by  a 
minor  was  set  aside  on  the  ground  of  tesion — 
Eeld,  that  as  the  only  proof  ofgood  fkith  on  the 
part  of  the  defendant  was  that  the  minor  bad 
been  in  the  habit  of  transacting  his  own  affaire, 
the  minor  was  entitled  to  the  f^Hs  and  re- 
venues of  the  property  accrued  since  the  sale. 
Lariviire  v.  ArsenauU  A  Larioihre,  6  L.  G.  J. 
•220,  S.  0. 1861  1 322  k  1002  C.  C. 

466.  A  minor  who  is  married,  and  thereby 
emancipated,  may  bring  a  moveable  action  in 
his  own  name  for  a  sum  etoeeding  twenty-five 
dollars.  Ryan  v.  Minogn/e^  7  L.  C.  J.  127,  0.  C 
1863  ;  320  C.  G. 

467.  A  minor  sixteen  years  of  age  and  no- 
wards  has  a  riffht  to  choose  the  person  witA 
whom  he  or  she  will  reside.  QyopertiBp.  k 
Tannery  8  L.  G.  J.  113,  Q.  B.  1863. 

468.  A  minor  cannot  compel  b>s  fii^tker  to 
pay  his  board  when  he  is  earning  enou|^  him- 
self to  pay  for  it.  Veillette  v.  ^bmuK  6  R.  Lf. 
26,  G.  C.  1874 ;  166  k  170  G.  G. 

469.  RighU  of  Creditors  0/:— The  property 
of  certain  minors  bavins  been  selirfed  aM  taken 
in  execution,  the  tutor  med  opposition  and  was 
collocated  for  a  certain  sum.  The  appeHant  in 
the  case  had,  on  ;he  day  fixed  by  the  court  for 
the  homologation  of  the  report,  moved  for  leave 
to  file  an  opposition  qfin  de  eonservere  en* sous 
ordrsy  in  virtue  of  a  claim  found^  oA  a  jnd|tneDt 
against  the  father  of  the  miuo^.  .  The  motion 
was  rejected  6d  the  ground  thai  the  jangment  in 
question  had  ceased  to  the  executory,  and  an 
alleviation  of  the  insolvency  of  ^the  ivtor  was  in- 
BufScient  without  alleging  the^rnsolyeoqf'^tflfae 
esute  of  the  n^inors,  and  also  because  toe  eiMin 
of  the  opoosants  being  presented  at  so  late  a 
stage  of  tne  proceedings  was  calculaled  &  de- 
prive the  minors  of  the  use  of  monnidrwlkieh 
they  »tood  in  need,  r\mh  nf  iif^  if  mtmi  rf 
al,  10  L.  0.  R.  800,  S.  (fk  Q;  K  Vmi 
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Opening  of,  696-698. 

Width  of,  699. 

Winter  Boad.  100-102. 
XUI.  Sale  or  Lakd  fob  Taxes,  703-711. 
XLm.  Seal  or,  712. 
XIIV.  Skcbetart-Treasureb,  713. 
XLV.  Special  Tax,  714,  715. 
XL VI.  Status  of,  716. 
XLVn.   Status  of  County  Council,  7l7, 
718. 
XL VIII.  Subject  to  Prohibition,  719, 

XLIX.  SUPEBINTBNDENTS,  720. 

L.  Tatern  Licenses,  721,  722. 

LI.  Vacancies,  723. 

HI,  Vacancy  in  Council,  724-727. 

LIII.  Valuation  Roll  or,  728. 

LIV.  Water  CoUrbes,  729. 

LV .  Water  Rates,  730,  731. 

L  Action  Against. 

483.  An  action  of  damages  will  lie  against  a 
municipal  corporation  for  irregularities  in  the 
saleofimmoveables  by  wbicli  the  sale  is  declared 
Dall,and  that  right  of  action, not  withstanding  the 
provisions  of  27  Vic,  cap.  9,  sec- 11,  exists  after 
two  years  from  tbe  date  of  sale.*  The  Corpor- 
niion  of  the  Cpunty  of  Arthdbaska  et  aL  &  Bar- 
ion,  14  L.  C.  J*226,  Q.  B.  1870. 

484.  And  where  in  such  case  the  corporation 
<ioe«  not  plead  error,  and  are  unable  to  justify 
their  proceedings  or  oflfer  to  indemnify  the  pui> 
chaser,  the  adjudication  will  be  maintained,  and 
the  corporation  will  be  held  in  cost  and  dam- 
ages towards  the  party  injured.    lb. 

486.  No  action  for  a  quantum  meruit  for  road 
work  will  lie  against  a  municipal  corporation 
under  the  Municipal  Code.  BoutelU  v.  The  Cor- 
voraiian  of  the  Village  of  Danville,  6  R.  L.  2, 
C.  C.  1874. 

486.  In  an  action  against  a  municipal  cor- 
poration for  neglect  to  keep  the  roads  in  proper 
repair,  it  ie  not  necessary  to  allege  in  the  declara- 
ation  that  the  affidavit  required  by  27  &  28 
Vic.  cap.  43,  sec.  l,has  been  filed  with  the^a^, 
nor  that  the  roads  in  question  are  situated  in 
the  municipalitv  of  the  parish,  nor  are  under  the 
control  of  the  aefendants,  when  it  indicates  in 
what  parish  the  road  complained  of  is  situated.! 
Far^y.  The  Corporation  of  St.  Clement,  5  R.  L. 
428,  C.  C.  1874. 

II.  Action  by. 

487.  Where  a  municipal  corporation  brouglit 
action  as  the  corporation  of  the  parish  of  ot. 
Jerusalem,  represented  by  the  municipal  council 
of  St.  Jerusalem — Heldt  on  an  exception  to  the 
form,  that,  as  none  but  the  Queen  can  sue  by  a 
representative,  the  corporation   was  not  betbre 


*  The  action  to  annul  a  sale  of  land  made  in  virtue  of 
tbe  proTinions  of  this  chapter,  or  the  right  ot  calling  in 
question  the  lawf alncM  thereof,  la  prescribed  by  two 
years  from  the  date  of  such  adjudication.    1015  M.  C. 

t  Every  corporation  is  bound  to  maintain  the  roads 
and  side -walks  under  its  control  in  the  condition  re- 
quired by  law,  by  tbe  proc^e-verbaux  and  by  the  by-laws 
which  reeulate  them,  under  a  penalty  not  exceeding 
twenty  dollars  for  each  infraction  thereof ;  such  corpora- 
tion is  farther  responsible  for  all  damacesresalting  from 
the  noD-ezeeatfon  of  such  procka-veroaux,  by-laws,  or 
proTialona  of  lawt  Mvlnc  its  recourse  against  the  officers 
«r  rate^payers  in  ddfacut.   793  M.  C. 


the  court  and  there  was  no  jurisdiction.  The 
Corporation  of  the  Parish  of  St.  Jerusalem  v. 
Gunn,  3  L.  C.  J.  234,  8.  C  1869  ;  19  C.  C.  P. 

488.  A  municipal  corporation  has  no  right  en 
garantie  against  its  council  for  malversation, 
malice  or  bad  faith,  but  simply  in  action  of 
indemnity.  Leclerc  v.  TVte  Corporation  of  the 
Parish  of  St,  Joachim  de  la  Pointe  Claire  & 
Valois  et  al,  7  L.  C  J.  83,  S.  C  1862. 

489.  Action  was  brought  in  the  name  of  the 
municipal  council  of  the  township  of  West* 
Chester — Held,  in  appeal,  that  such  a  body  bad 
no  legal  existence,  and  that  the  action  must  be 
brought  in  the  name  of  the  corporation  it  re« 
presented.  Lemesurier  &  The  Municipal  Coun- 
cil of  the  Township  of  Westchester,  12  L.  C.  R. 
314,  Q.  B.  1862. 

490.  Tbe  corporation  of  Montreal,  under  27  & 
28  Vic.  cap.  60,  placed  a  seizure  oh  the  goods  of 
tbe  appellant  for  the  amount  of  a  supplementary 
assessment  made,  in  consequence  of  his  having 
removed  from  tbe  place  for  which  he  was  first 
assessed  and  extended  his  business  between  that 
time  and  the  month  of  November  of  the  same 
year,  when  the  supplementary  assessment  was 
made.  The  defendant  contested  simply  on  the 
ground  that  he  bad  paid  the  assessments  for 
that  year,  but,  at  the  trial,  no  proof  was  made  by 
the  plaintiff  that  the  forihalities  with  regard  to 
notices,  etc.,  prescribed  by  the  act  under  which 
the  seizure  was  made  had  been  observed — Held, 
reversing  the  judgment  both  of  the  Superior 
Court  and  Court  of  Review,  that,  without  proof 
of  the  observance  of  such  formalities,  the  seizure 
was  entirely  null,  and  the  defendant  would  be 
entitled  to  at  least  nominal  damages  and  costs 
in  all  the  courts.  Matthews  &  Tm  Mayor,  Ac, 
oj  Montreal,  1  R.  L.  610,  Q.  B.  1870. 

491.  In  an  action  by  a  municipal  corporation 
for  encroachments  on  a  public  road,  wnich  the 
defendant  pleaded  was  committed  by  persons 
possesring  the  property  on  the  other  side  of  the 
road — Held,  on  demurrer,  that  the  defendant 
sou  Id  not  set  up  that  the  encroachment  was 
made  bv  third  parties.  The  Corporation  of  St. 
Jean  Baptiste  Isle  d^ Orleans  v.  La/ihance,  16 
L.  C  R.  315,C.  C.  1866. 

III.  Action  to  Annul  Sale  bt. 

492.  In  an  action  to  annul  a  sale  made  by  a 
municipal  corporation  by  reason  of'default  of 
payment  of  an  assessment  for  the  opening  of  a 
road — HeJd^  confirming  the  judgment  of  the 
court  below,  that  the  plaintiff  could,  by  an 
answer  to  the  exception  of  the  defendant,  invoke 
the  nullitv  of  a  by-law  subsequent  to  the  one 
he  complained  of.  The  Corporation  of  St. 
BarthoUmy  &  Desorcy,  16  L.C.R.  463,  Q.B.  1866. 

493.  And  heldn  also,  that  a  party  has  a  direct 
action  to  set  aside  such  sale  by  reason  of  the 
nullity  of  a  by-law,  without  the  necessity  of 
making  a  demand  of  revision  or  of  appeal  irom 
such  bv-law.    lb. 

IV.  Appeal  in  Matters  op. 

494.  In  matters  relating  to  municipal  cor- 
porations there  is  no  appeal  from  the  Superior 


•  Municipal  officers  are  liable  for  their  acts  or  in 
damages  arisins  from  their  refusal  or  neglect  to  dis- 
charge their  duUes  to  the  corporation  only.    200  M.  C. 
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MOVEABLES. 

I.  AoTioVB  CdKCJtBmvQ,  479. 

II.  P0S8I8810K  OF,  480, 481. 

III.  What  arc,  482. 

I.  AOTIOVS  COHOIBKIHO. 

479.  In  aD  aoUoD  in  reTendicadon  of  a  violin 
^hich  had  been  wrongfully  in  the  poesession  of 
ttie  defendant — HM,  that  in  sucn  an  action 
<eacb  partj  had  a  right  to  go  into  the  question  of 
proper^.  Herbert  v.  Fennetl^  7  L.  C.  J.  302  & 
13  L.  C.  R.  385,  Q.  B.  1863. 

n.   P088E8eiOK  OF. 

480.  A  lease  of  moveables,  where  the  party 
letting  is  not  in  the  habit  of  leasing  them  as  a 
businesSf  cannot  be  extended  indefinitely  bjr  tacit 
reconduction,  so  as  to  defeat  the  presumption  of 
ownership  arisins  from  possession.  Belt  v.  Rig- 
ney  ei  at,  k  Miller^  3  L.  C.  J.  122,  S.  G.  1859; 
2268  C.  C. 

481.  Possession  of  moveables  is  not  equiva- 
lent to  the  title  according  to  the  Code,  except  in 
commercial  matters.  Lwlanc  v.  Eiuconi  ei  ah, 
A  B.  L.  595,  Mag.  Ct.  1873 ;  2268  C.  C.  . 

in.  What  are. 

482.  The  tin  vessels  used  in  a  sugar-refinery 
an  place  of  troughs  are  moveables,  Lebrun  v. 
Daouet,  5  EL  L.  475,  Q,  C.  1874 ;  384  C  C. 
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nUgal,  507-511. 
Interpretation  of,  512,  513. 
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XVI.  Costs  of  Protest  of,  526. 
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Closing  of,  530-532. 
Contestation  of,  533-551. 
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Effect  of,  553. 
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Formakties  in,  557. 
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PoU  Book,  56& 
Power  of  President,  566,  567. 
Presidmcy  of,  568-674. 
Qualijieation  of  Candidates^  575-^79. 
Retumina  Officer,  580.  • 
Rights  of  Voters,  581. 
Sureties  in  Contested  Cases,  582. 
VoHng  at,  583-585. 
Voters'  Lists,  586, 587. 
X[X.  Expropriation  by,  588-590. 

XX.  Inspbotorb,  591-598. 

XXI.  Interest  on  Arrears  of  Taxes,  599. 

XXII.  Jurisdiction  of. 
Over  Road,  600. 

XXni.  Liability  for  Assessments  bt,  601- 
604. 

XXIV.  Liability  of,  605-619. 
For  AeeidentSf  620-623. 
For  Acts  of  a  Mob,  624,  625. 
For  AcU  of  Council,  626. 

For  Acts  of  its  Officers,  627-629. 
For  Damage  by  Water,  630-635. 
For  Lowering  Streets,  636. 
For  Roads,  637-639. 
For  Trespass,  640. 

XXV.  Liability  of  Councillor,  641-643. 

XXVI.  Liability  of  Boao  Inspector,  sh 
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WTiere  Held,  645,  646. 
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Interpretation  of,  657. 
Of  Mayor  andVlerk,  658. 
Of  Officers,  659,  660. 

Of  Surveyor,  661. 
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To  Employ  Legal  Advisers,  663. 

To  Exempt  from  Taxes,  664. 

To  Impose  Taxes,  665-669. 

To  Pay  Expenses,  670. 
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679. 

XXXVII.  Proces- Verbal  of  Scperinte>d- 

ENT,  680. 

XXX  Vin.  Recovery  of  Fines,  681. 
XXXIX.  Report  of  Delegates,  682. 
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Over  Assessment  Roll,  683. 
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CounUf  Road,  690. 
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and  declaratorjr  law  m  one  and  the  same  enact- 
inentt  and  thejudffment  appealed  from,  althoueh 
anterior  to  the  oeclaratory  law,  is  affected  bv 
<t8  proTiMonfii.  The  CorporcUion  of  Quebec  k 
Ihinbar,  17  L.  C.  K.  6,  8.  C.  R.  1866. 

507.  Illegal, — A  by*  law  is  bad  which  gives  a 
-discretion  to  the  Recorder's  Court,  where  the 
statute  apon  which  it  is  based  only  allows  a 
discretion  to  the  council  makine  the  by-law. 
Marry  exp,  A  Sexton  ei  al,  U  L.  C  J.  163, 
S.  C.  1869. 

508.  The  by-law  of  the  Corporation  of  Mont- 
real imposing  a  fine  and  imprisonment  for  the 
infraction  of  its  provisions  against  gambling, 
made  under  the  authority  of  the  statute  32  Vic. 
can.  70,  sec.  17,  of  the  Province  of  Quebec,  is 
null  and  void,  inasmuch  as  by  the  British  North 
Anjerica  Act,  Bee.  92,  ss.  15,  punishment  im- 
posed hj  the  local  legislature  for  an  offence 
against  its  own  laws  cannot  be  cumulative. 
Fapin  exp,,  15  L.  C.  J.  334  &  16  L.  C.  J. 
319,  S.  C.  1872. 

609.  Under  the  statute  permitting  municipal 
^x>uncils  to  make  by-laws  to  compel  **  brokers 
''*  or  hankers,  wholesale  or  retail  traders,  mer- 
**  chants  or  dealers,  and  carters  or  common 
''*  carriers  "  to  take  out  licenses  from  the  cor- 
poration for  the  exercise  in  the  municipality  of 
their  respective  callings,  a  by-law  was  passed 
requiring  a  license  to  be  taken  by  *^  any  person 
**  not  an  inhabitant  of  the  municipality,  who  by 
"  himself  or  by  others  shall  come  therein  to 
**  carry  on  the  trade  of  dealing,  off^erin^  for 
*^  sale  or  selling  bread,  wholesale  or  retail " — 
Held,  that  such  by-law  was  ultra  vires,  there  be- 
Anz  no  power  in  a  municipality  over  persons  not 
inhabitants  of  it;  that  tne  said  by-iaw  was  in 
restraint  of  trade  to  Che  oppreSMion  of  the  sub- 
ject, and  consequently  voia,  and  it  was  further 
illegal  by  reason  of  not  being  in  the  very  words  of 
che  law  conferring  the  right  to  tax.  The  Cor^ 
jxfraHon  of  St  Rock  South  v.  JDiorii  1  Q.  L.  R. 
241,  C.C.  1872. 

510.  The  petitioner  applied  by  certiorari  to 
have  a  conviction  of  the  Recorder  quashed, 
v^ich  condemned  him  in  ten  dollars  and  ten 
flhillings  costA,  for  repairing  a  roof  with  shingles 
under  a  statute  which  only  authorized  a  by-law 
against  covering  a  roof.  The  petitioner  con- 
4ended  that  the  Legislature  did  not  intend  the 
prohibition  to  extend  to  the  mere  putting  on  of  a 
few  shingles  as  a  means  of  repair,  and  therefore 
that  that  part  of  the  by-law  under  which  he 
was  condemned  was  inoperative,  and  the  con- 
viction was  bad — Held,  that  as  it  was  not  clear 
•that  the  statute  intended  the  prohibition  to 
extend  to  repairs,  and  as  the  by-law  could  not 
go  beyond  the  statute,  the  pretension  of  the 
petitioner  must  be  maintained  and  the  con- 
viction quashed.  Lachapelle  exp.,  3  R.  G.  87, 
a  C.  1872.  * 

511.  A  conviction,  based  upon  a  by-law  which 
establishes  a  penalty  for  every  day  that  an  of- 
fence is  committed,  when  the  statute  upon  which 
the  by-law  is  based  does  not  clearly  give  author- 
ity to  impose  more  than  one  penalty,  will  he 
quashed.  Brown  exp.  &  Sexton.  18  L.  C.  J. 
194,  S.  C.  1874. 

612.  IntervreiaHon  of, -^On  a  writ  of  cerft- 
^orari — Beldf  that  a  by-law  of  the  city  of  Mont- 
real pn^ibitisg  the  erection  of  wooden  buildings 
within   Ihe  limtia  of  the  city,  etc.,  must  be 


construed  so  as  to  apply  only  to  the  proprietors 
of  the  lots  and  builciings  in  question  and  not  to 
the  workmen  employed  on  such  buildings.  La- 
haye  exp.  et  ql,  6  L.  G.  R.  482,  S.  C  1855. 

513.  A  municipal  corporation  by  by-law  aj:^ 
pointed  ai  committee  to  acquire  land  and  con- 
tract for  the  construction  thereon  of  a  court- 
house, registry  office  and  fire-proof  vault— ^eZci, 
that  such  committee  exceeaed  its  powers,  in 
contracting  for  the  construction  of  a  public  hall, 
court  house,  registry  office  and  fire-proof  vault, 
even  though  the  cost  stipulated  by  the  bv-law 
wa9  not  exceeded,  and  that  no  action  would  lie 
against  the  corporation  on  such  contract,  the 
corporation  having  notified  the  contractor  that 
thev  would  not  be  responsible  for  any  work  done 
under  the  contract.  Foumier  v.  The  Corpora- 
tion of  the  County  of  Chambly,  14  L.  C.  J.  295, 
8.  C.  1870;  96M.  C. 

514.  Nullihi  of — On  a  petition  in  the  name  of 
the  Attomey-&eneraI  to  set  au ide  a  bv-law  of  the 
municipality  of  the  County  of  Two  Mountains  ^ 
Held,  that  under  16  Vic.  cap.  138,  a  by-law  of 
a  municipal  corporation,  which  authorizes  the 
subscription  of  stock  in  a  railway  and  the  is- 
suing of  debentures  for  such  shares,  is  void  if  no 
provision  be  made  in  the  by-law  for  imposing  an 
annual  rate  or  assessment  for  the  payment  of 
interest  and  the  establishment  of  a  sinking  fund  ; 
and  that  under  12  Vic  cap.  41  the  Superior 
Court  has  jurisdiction  on  petitions  in  the  name  of 
the  Attorney- General  to  set  aside  such  a  by-law.* 
The  Attorney- General  &  The  Municipality  of 
the  County  of  Ikoo  Mountaine  &  The  Montreal 
&  By  (own  Kailway  Company,  5  L.  C.  R.  155, 
S.  C.  1866,  k  The  Attorney- General  &  The 
Municipality  of  the  County  of  Bh^ord,  5 
L.  C,  R.  200,  S.  C.  1853. 

515.  A  by-law  of  a  municipal  corporatian  fix- 
ing the  weight  of  bread,  and  establishing  a  fine 
for  contravention  thereof,  is  null,  and  such  nul- 
lity may  be  invoked  even  by  the  person  who 
seconded  the  adoption  of  the  by-law.f  Daoust 
V.  Aumaie,  7  L.  C.  J.  110,  8.  C.  1861. 

516.  And  the  Circuit  Court  has  power  under 
the  Municipal  Act  of  1860  to  set  aside  such  by- 
law, even  when  the  nullity  thereof  has  not  been 
invoked.    lb.»  &  461  &  462  M.  C. 

517.  A  by-law  of  a  municipal  council  order- 
ing the  paympnt  of  a  sum  of  money  for  the  pur- 
pose of  paying  the  debts  of  the  corporation  and 
the  expenses  of  the  municipal  council  of  a  cer- 
tain year,  without  indicating  in  a  more  precise 
manner  of  what  such  debts  and  expenses  consist, 
is  null.    Dubois   v.    The  Corporation    of  the 


•  No  debentures  can  be  issued  and  no  loan  can  b«  con- 
tracted unlesA  the  bv-law  which  authorizes  the  issue  of 
such  debentures  or  tne  contracting  of  «uch  loan.  Imposes 
upon  all  taxable  property  liable  for  the  payment  of  such 
loan  or  debentures  an  annual  tax  sufilcient  for  the  pay- 
ment of  the  yearly  Interest  thereon,  and  at  least  two 
per  cent,  over  and  above  0uch  interest  hb  a  sinking  fund 
until  the  extinction  of  such  debt.  495  H.  C.  And  the 
apportionment  of  the  moneys  to  be  levied  for  the  pay- 
ment of  the  interest  and  the  sinking  fund  annually  shall 
be  based  on  the  roll  in  force  at  the  time  o(  such  apportion- 
ment without  prejudice  to  the  debenture  holders.  Q.  39 

Vic.  cap.  29,  sec.  8.  ..       .  ^   ^      ^     ,^       * 

t  To  fix  thp  weight  and  quality  of  the  bread  sold  or  of- 
fered for  sale  in  the  municipality,  and  prescribe  the 
marks  which  it  should  bear.  079  M.  C.  To  Impose  for 
each  violation  of  any  by-law  of  the  Goan<^  apoial^,  in 
the  shape  of  a  fine,  not  exeeeding  twenty  doluin,  or  im- 
prisonment, not  exceeding  thirty  dayi,  or  both  together  . 
fi06M.  G. 
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CoQrt  to  tht  CpuTt,  of  Beview.  Btaudry  &  Work- 
ma».'I2  L.  C.  J.  ai4,  S,  C.  R.  18S8. 

4US.  Tbere  U  no  appeal  from  a  judgroeot 
KDdered  in  the  Circuit  Court  in  municipal 
matters  under  Aot  II>''T  or  Ibe  Hunicipal  Code. 
Tht  CoTporaKon  oj  the  CounU/  of  Dnmanond  A 
The  Corporation ot  the PaTUkofSt.  OvilUaane, 
4  R.  L.  708,  S.  C.  1873  ;  1033  d.  C.  P. 

T-  AsSBaSMINTB  BT,  tU  LllAIMTT  FOB, 

496.  Where  the  corporotioD  of  Mootnal  vai 
autborJEcd  bf  etatute  to  make  certain  street 
improve ments  aod  loaMes8theco«ta  on  the  pro- 
prielore  of  real  estate  on  either  side  of  the 
litreetfl  so  improred — Held,  that  the  cit;  snr- 
Tejor'aassessmenl  roll  should  ahow  that  the 
coete  of  the  improTementa  itaa  proportioned  upon 
the  real  estate  according  lo  lite  frontage,  and 
that  an  osEeofmenl  roll  simp);  Blstlng  that  he 
had  assessed  on  the  propert;  according  to  law 
waa  ioHufficieiit.  Jenking  et  aL  exp.,  12  L.  C.  J. 
273,  S.  CI  668. 

VI.  AsBESBVEST  Roll. 


497.  An  aaseesmcQt  roll  is  null  if  the: 
do  not  poeaeBB  the  proper  qmliflcation  required 
by  law,  or  if  they  have  not  taken  the  oatli  re- 
quired, oriftbe;havenotsigned  the  roll.*  Pat- 
ton  T.  La  Corporation  de  St.  Andrd  d Acton,  13 
L.  C.J,21.  S.  ClflfiB. 

498.  And  the  notice  reauired  of  the  comple- 
tion of  the  asBesameut  roll  IS  an  iodiepeusable 
rormaiitj.t    lb. 

499.  An  assewment  roll  prepared  under  a  by* 
law  ordering  the  raising  of  a  sum  of  money  by 
taxation  for  the  purpoee  of  paying  the  debts  of 
the  corporation  and  the  expenses  of  the  muni- 
cipal council  is  null.  X  Dubou  r.  The  Corpora 
lion  nfthe   Fillagt  of  Acton  Vale,  2  R.  L.  666, 

.  C.  0.  1870. 

Vn.  Abbsbsobs. 

500.  Bentuneralion  o/'.— The  council  Of  the 
Cily  of  Montreal,  under  14  and  IS  Vic.  cap.  128, 

voted  a  remuneration   lo  the  ar -'  ■'•- 

city  at  the  rale  of  £22S  per  anni 

plaintifi,  one  ol  auch  anreeFor!>,bri 
A  larger  Hmovni— Held,  reverein 
of  the  court  below,  that  ibe 
council  was  not  final  ax  lo  the  ami 


Ihe  value  of  the  aer*ioea,  end 
circumst«Qcefloftheca«e,the«i .. 
by  plaintiff  waa  not  DnreaconKble.  Btidanfv 
A  The  Ma/or,  Ac.,  of  Mtmtreal,  9L.C.B.3&3, 
Q.  B.  1859, 

601 .  But  had,  in  another  oaa^  that  wmmsn 
appointed  under  a  statute  antborising  tlie  cor 
poration  to  appoint  euoh  asMMora,  and  lo  gnot 
iheni  aucb  reniuneiation  as  they  m^deem  fit, 
cannot  recover  on  a  juoatwK  Wtvwt  in  an  tction 
agaioBttlie  corporatioo-  OorrU^.  ThtMafn, 
£c^ofXoatreal,BL.  C.  B- 2Sa,8.  C.  1S».< 

Vm.  Boors  or. 


602.  A  aeCTelary-treaaurer  of  a  munidpalily 
has  a  right  to  refuse  to  allow  the  late-payen  to 
take  extracts  theuuelvaa  from  lb«  r^tenud 
other  books  and  documents  depoaited  in  hit 
ofl^...,  uud  cuch  hooks  and  ducumenta  aninen 
only  to  the  inspectioo  of  those  tntereeted  and  of 
menibers  of  the  council*  Oaaniet  t.  Yamtt. 
4  U.  L.  669,  C.  C.  1873. 

IX.  BotiNDARy  Likbb. 

603.  Article  774  of  the  HnnicipAl  Code  do* 
not  destroy  the  relations  of  neigbbor*,  and 
■Hpecially  theohli^tioD  lo  comtmct boanduT 

nes  in  cases  provided  for  io  C.  S.  L.  C,  dM). 
;,  sec.  Tl,  Bs-  8.  XeLeam  v.  PeUattd,  6  S.  L 
279,  CO.  1874. 

X.  Bbidoba. 

604.  On  appeal  from  k  convictioii  of  a  juitiw    | 
of  the  peace  under  Ibe  Lower  Canada  Munici|»l 
Road  Act  of  18S5— ir«U,  that  bridges  aboie  in 
feet  are  public   bridg>«.t     Jlattei  frwa,  11 
I.  C.  R.443,  C.  C.  1861. 

XI.  Bt-Law8. 


an  aonual  tax  can  only  Uke  eAct  ior  the 
future,  and  not  during  the  financial  rear  tbs 
bef^u.     The  Mayor  et  aL  k  Oolfont,  3  Ret. 


seciioD  ot  the  i 

of  action  eranted  for 

to  be  eeiabliahed  by 


i  that  the  • 


above  quoi 


proprl^KX.  ellhcrln  blrnwn  name  or 
real  mut  to  the  value  of  roDrbundn 
Ibgioibe  valnBiioprotl.  If  Uieretioii 
T»liimtloii  roUn.u.tbe  Hgiied  bj  al 
volnaton  vbo  drew  It  up  oi  cauieil  it  t 

they  cinplujed  ■>  clerk,  uiii  It  miut 
Bnct  person  on  oatU.  TjS  M,  C. 

t  So  ioon  u  the  TalustorehsTe  depoi 
rolIinUieolHceoftbecouTi'-ll.  tbl>B> 
Biiiat  give  public  notice  tbereof.    73^  1 

1  To  1BT7  by  direct  luBliDn  on  all  ibe 
or  onlf  on  all  tbe  taxable  real  e»iaie  ol 

admlnlttratlon,  or  for  any  epevla"]' 
wltttlntli^Kopeof  tbctuucilonialtli. 
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and  deelaratorj  law  as  one  and  the  same  enact- 
vnent,  and  the  judgment  appealed  froDiyalthoueh 
anterior  to  the  declaratory  law,  is  affected  by 
its  proTifiions.  The  CorporcUion  of  Quebec  k 
Dunbar,  17  L  C.  K.  6,  8.  C.  R.  1866. 

607.  llUgal, — A  by-law  is  bad  which  gives  a 
<liscretion  to  the  Recorder's  Court,  where  the 
statute  upon  which  it  is  based  only  allows  a 
discretion  to  the  council  makine  the  by-law. 
Marry  exp.  &  Sexton  et  al,  U  L.  C.  J.  163, 
8.  C.  1869. 

508.  The  by-law  of  the  Corporation  of  Mont- 
real imposing  a  fine  and  imprisonment  for  the 
infraction  of  its  provisions  against  gambling, 
made  under  the  authority  of  the  statute  32  Vic. 
cap.  70,  sec.  17,  of  the  Province  of  Quebec,  is 
oull  and  void,  inasmuch  as  by  the  British  North 
Anjerica  Act,  sec.  92,  ss.  15)  punishment  im- 
posed b^  the  local  legislature  for  an  offence 
against  its  own  laws  cannot  be  cumulative. 
Papin  exp.y  15  L.  C.  J.  334  &  16  L.  C,  J. 
319,  S.  C.  1872. 

509.  Under  the  statute  permitting  municipal 
<»uncils  to  make  by-laws  to  compel ''  brokers 
^'  or  bankers,  wholesale  or  retail  traders,  mer- 
^'  chants  or  dealers,  and  carters  or  common 
'^^  carriers  ^  to  take  out  licenses  from  the  cor- 
poration for  the  exercise  in  the  municipality  of 
their  respective  callings,  a  by-law  was  passed 
requiring  a  license  to  be  taken  by  *'  any  person 
'*  not  an  inhabitant  of  the  municipality,  who  by 
**  himself  or  by  others  shall  come  therein  to 
*'  carry  on  the  trade  of  dealing,  offering  for 
***  sale  or  selling  bread,  wholesale  or  retail  " — 
Heidi  that  such  by-law  was  ultra  vires,  there  be- 
-ing  DO  power  in  a  municipality  over  persons  not 
inhabitants  of  it ;  that  the  said  by-law  was  in 
restraint  of  trade  to  Che  oppresHion  of  the  sub- 
ject, and  consequently  voia,  and  it  was  further 
illegal  by  reason  of  not  being  in  the  very  words  of 
the  law  conferring  the  right  to  tax.  The  Cwr^ 
poration  of  St  Roch  South  v.  2>ton,  1  Q.  L.  R. 
:i41,  C  C.  1872. 

510.  The  petitioner  applied  by  certiorari  in 
have  a  conviction  of  the  Recorder  quashed, 
w^ich  condemned  him  in  ten  dollars  and  ten 
shillings  costs,  for  repairing  a  roof  with  shingles 
under  a  statute  which  only  authorized  a  by-law 
against  covering  a  roof.  The  petitioner  con- 
tended that  the  Legislature  did  not  intend  the 
prohibition  to  extend  to  the  mere  putting  on  of  a 
few  shingles  as  a  means  of  repair,  and  therefore 
that  that  part  of  the  by-law  under  which  he 
was  condemned  was  moperative,  and  the  con- 
viction was  bad — Held,  that  as  it  was  not  clear 
4hat  the  statute  intended  the  prohibition  to 
extend  to  repairs,  and  as  the  by-law  could  not 
go  beyond  the  statute,  the  pretension  of  the 
petitioner  must  be  maintained  and  the  con- 
viction quashed.    Lachapelle  exp,,  3  R.   C.  87, 

■o»  C.  1872* 

511.  A  conviction!  based  upon  a  by-law  which 
establishes  a  penalty  for  every  day  that  an  of- 
fence is  committed,  when  the  statute  upon  which 
the  by-law  is  based  does  not  clearly  give  author- 
ity to  impose  more  than  one  penalty,  will  be 
quashed.  Brown  exp,  k  Sexton.  18  L.  C.  J. 
m,  S.  C.  1874. 

512.  Iniervretaiian  of, '^On  a  writ  of  eerti- 
4)rari — JEfela,  that  a  by-law  of  the  city  of  Mont- 
real jnohibiting  the  erection  of  wooden  buildings 
-witfain   the  liiniis  of  the  city,  etc.,  must  be 


construed  so  as  to  apply  only  to  the  proprietors 
of  the  lots  and  builciingB  in  question  and  not  to 
the  workmen  employed  on  such  buildings.  La- 
hayeexp.  et  al,  6  L.  G.  R.  482,  S.  C  1855. 

ol3.  A  municipal  corporation  by  by-law  ap- 
pbiiited  si  committee  to  acquire  land  and  con- 
tract for  the  construction  thereon  of  a  court- 
house, registry  office  and  fire-proof  \9k\j\t—Held, 
that  such  committee  exceeded  its  powers,  in 
contracting  for  the  construction  of  a  public  hall, 
court  house,  registry  office  and  fire-proof  vault, 
even  though  the  cost  stipulated  by  the  by-law 
waf)  not  exceeded,  and  that  no  action  would  lie 
against  the  corporation  on  such  contract,  the 
corporation  having  notified  the  contractor  that 
they  would  not  be  responsible  for  any  work  done 
under  the  contract.  Foumier  v.  The  Corpora- 
tion of  the  County  of  Chambly,  14  L.  C.  J.  295, 
8.  C.  1870;  96M.C. 

514.  Nullity  of — On  a  petition  in  the  name  of 
the  Attorney-General  to  set  aside  a  by-law  of  the 
municipality  of  the  County  of  Two  Mountains  — 
Held,  that  under  16  Vic.  cap.  138,  a  by-law  of 
a  nmnicipal  corporation,  which  authorizes  the 
subscription  of  stock  in  a  railway  and  the  is- 
suing of  debentures  for  such  shares,  is  void  if  no 
provision  be  made  in  the  by-law  for  imposing  an 
annual  rate  or  assessment  for  the  payment  of 
interest  and  the  establishment  of  a  sinking  fund  ; 
and  that  under  12  Vic  cap.  41  the  Superior 
Court  has  jurisdiction  on  petitions  in  the  name  of 
the  Attorney-General  to  set  aside  such  a  by-law.* 
The  Attorney- General  &  The  Municipality  of 
the  County  of  Two  Mountains  &  The  Montreal 
&  Bylown  Railway  Company,  5  L.  C.  R.  155, 
S.  C.  1866,  &  The  Attorney- General  &  The 
Municipality  of  the  County  of  Bk^ord,  5 
L.  C.  H.  200,  S.  C.  1853. 

515.  A  by-law  of  a  municipal  corporatian  fix- 
ing the  weight  of  bread,  and  establishing  a  fine 
for  contravention  thereof,  is  null,  and  such  nul- 
lity may  be  invoked  even  by  the  person  who 
seconded  the  adoption  of  the  by-law.f  Daoust 
V.  Aumais,  7  L.  O.J.  110,  S.  C.  1861. 

516.  And  the  Circuit  Court  has  power  under 
tlie  Municipal  Act  of  1860  to  set  aside  such  by- 
law, even  when  the  nullity  thereof  has  not  been 
invoked,    lb.,  &  461  &  462  M.  C. 

517.  A  by-law  of  a  municipal  council  order- 
ing the  payment  of  a  sum  of  money  for  the  pur- 
pose of  paying  the  debts  of  the  corporation  and 
the  expenses  of  the  municipal  council  of  a  cer- 
tain year,  without  indicating  in  a  more  precise 
manner  of  what  such  debts  and  expenses  consist, 

null.    Dubois   v.    The  Corporation    of  the 


IS 


•  No  debentures  can  be  tosued  and  no  loan  can  be  con- 
tracted oDlesA  the  bv-law  which  authorizes  the  Issue  of 
such  debenturps  or  ue  contracting  of  such  loan.  Imposes 
upon  all  taxable  property  liable  for  the  pay  meet  of  such 
loan  or  debentures  an  annual  tax  sufHdent  for  the  pay- 
ment of  the  yearly  interest  thereon,  and  at  least  two 
per  cent,  over  and  above  such  interest  as  a  sinking  fund 
until  the  extinction  of  such  debt.  496  H.  C.  And  the 
apportionment  of  the  moneys  to  be  levied  for  the  pay- 
ment of  the  interest  and  the  sinking  fund  annually  snail 
be  based  on  the  roll  in  force  at  the  time  of  such  apportion- 
ment without  prejudice  to  the  debenture  holders.  Q.  39 
Vic.  cap.  29.  see.  8.  ,    ^       ,     ,, 

t  To  fix  the  weight  and  quality  of  the  bread  sold  or  of- 
fered for  sale  In  the  munielpalltv,  and  prescribe  the 
marks  which  it  should  bear.  079  M^C.  To  impose  for 
each 
the 


\i  violatioa  of  any  by-law  of  the  Gouneil  a  penal^,  in 
^«  shape  of  a  flne»  not  ezoeedtng  twenty  dollara,  or  im- 
prisonment, not  exceeding  thirty  dayi,  or  both  together. 
u06U*  C* 
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The  Haidety  10  L.  C  R.  101  &  2  S.  V.  A.  G.  25, 
V.  A.  C.  1860. 

XIV.  Supercargo.. 

4 

429.  Wages  of — A  supercargo  is  entitled  to 
a  quantum  meruit,  if  there.be  no  specific  agree^ 
ment  to  pay  him  wages  or  to.  allow  him  a  per- 
centage qn  the  value  of  the  o&rfio  exported  and 
imported.  Tuzo  v.  Jones,  2  Kev.  ae  Leg.  76, 
E.  B.  18;20. 

XV.  Termination  of  Voyage. 

430.  In  an  action  by  a  carpenter  employed  on 
the  vessel  for  his  wages,  the  case  turnM  entirely 
upon  the  question  whether  the  promotor  was 
entitled  to  sue  for  his  wages  in  Quebec,  on  the 

f  round  that  the  voyage  for  which  he  had  engaged 
ad  terminated  in  consequences  of  the  ship  hav- 
ing abandoned  or  deviated  from  the  voyage  men- 
tioned in  the  articles  of  agreement,  which  were 
for  a  voyage  from  London  to  Sunderland)  thence 
to  Bio  tJaneiro  and  any  ports  in  North  and  South 
America,  the  West  Indies,  Gape  of  Good  Hope 
the  Indian  or  Chinese  Sea,  Australasia,  and 
back  to  a  final  port  of  discharge  in  the  United 
Kingdom  or  continent  of  Europe  between  the 
£lfa«  and  Brest,  voyage  not  to  exceed  twelve 
months.  The  ship  went  from  London  to  Sundei^ 
land,  thence  to  Rio  Janeiro,  thence  to  the  Cape  of 
Good  Hope,  thence  to  St.  Helena  and  the  Island 
of  Ascension,  and  thence  to  Quebec — Held,  that 
this  was  not  a  prosecution  of  the  vojrage  as  de* 
scribed  in  the  articles,  and  amounted  in  effect  to 
m  deviation  under  the  Merchant  Shipping  Act 
of  1864,  sec.  190.  The  Prince  Edward  in  re,  8 
L.  C.  R.  293,  V.  A.  0.  1868. 


MILEAGE. 
I.  Op  Bailiff,  «ee  BAILIFF,  Fees  of. 


MILITIA— &^  MILITIA   LAW. 


MILITIA  LAW. 


I.  Liability  of  VoLimtEERs,  431. 
n.  Patment  of  Militia,  432. 

I.  LiABii^zTY  OF  Volunteers. 

431.  On  a  writ  of  habeas  corpus  addressed  to 
the  commandant  of  the  garrison  of  Quebec,  to 
bring[  up  the  body  of  the  petitioner,  a  volunteer, 
then  m  custody  for.an  alleeed  bi^ach  of  discipline, 
it  being  urged  that  it  did  not  appear  that  the 
allegpcfmisconducttook  place  while  the  petition- 
er was  in  actual  service — Held,  that,  under  29 
Sl  30  Vic.  cap.  12,  he  was  liable  to  be  tried  by 
court  martial  for  misconduct  while  present  at 
a  parade  of  his  corps,  though  not  actually  serv- 
ing in  the  ranks  at  the  time.  .  Rickaby  exp.,  1 7 
L,  C.  R.  270,  Q.  B.  1867. 

II.  Payment  of  Volunteers. 

•432.  Under  C.  31  Vic.  cap.  40,  seo.  27,  which 
enacts  that  the  active  militia  dball  k«  liable  to 


be  called  out  to  aid  the  civil  power  d  uring  riots 
or  other  emergencies,  and  autuorizee  two  jostices 
of  the  peace  to  call  them  oat,  payment  ior  such 
services  cannot  be  resisted  by  the  municipality, 
on  the  ground  that  there  was  no  emergency 
which  justified  the  justices  of  the  peace  in  call- 
ing them  out.  Mciav  v.  The  Mayor,  See.,  of 
mntreal,  20  L.  C.  J.  221,  S.  C.  1876;  C.40Vic* 
cap.  40. 

MILLS— Sec  SEIGNIORIAL 
EIGHTS. 


MILL    STREAMS-~&c     SERVI- 
'    TUDES. 


MINISTER  OF  EDUCATION, 
I.  Powers  of. 

433.  An  order  having  been  ^iveo  by  the 
minister  of  public  ineitruction  against  the  school 
commissioners  ot  the  parish  of  St.  Fran9oi8de 
Salles,  and  the  latter  having  refused  to  obey  it, 
had,  the  former,  in  connection  with  a  rate  nayer, 
caused  a  writ  of  mandamus  to  issue — Hela,  that 
the  minister  of  instruction  should  be  placed  kort 
de  cour  without  coFts,  but  that  the  maodamos 
would  hold  good  with  respect  lo  his  co-pour- 
suivant*  Chauveau  et  al,  k  The  School  Om- 
missioners  of  the  Parish  of.  Si.  Francois  dt 
Salles,  2  R.  C.  230,  Q.   B.  1872. 


MINISTERS      OF       RELIGION— &« 
CLERGYMEN. 


MINOBS— &c  MINORITY. 


MINQRITY. 

I.  Minors. 

Action  Against,  434-436. 
Action/or  Goods  Sold  to,  437. 
Alienation  of  Property  of,  438^ 
Contracts  by,  439. 
Custody  of,  440-442. 
Disabilitusof,  443. 
Donations  to,  444. 
Emancipation  of,  446,  446. 
Guardianship  of,  447. 
Liability  of,  448-463. 
Obligations  by,  464. 
Pleading  by,  465. 
Powers  of,  466, 462. 
jRatificakon  by,  463. 
Representation  of,  464. 
RighU  of,  466-468. 
RighU  of  Creditors  of,  469. 
Rights  of  Parents  of,  ilO,  471. 
Sale  by,  472, 473. 

Sale  cfLand  belonging  lo,  474, 476. 
WilU  by,  476. 

II.  Prescription  DjurinO,  477. 

III.  RbSCIBSIOB  of  OoNTRAOTd  If  AUB  DlTRDa* 
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434.  AeOcn^  Agcdnft-^A  minor  cannot  be  tm* 
pleaded  in  his  own  name  for  neceesaries  for 
which  he  is  liable^  the  proper  remedy  being 
against  his  tutor.  Cooper  v.  McDaugM,  4 
L-CH.  224,  8.  G.  1864 ;  304  G.  €. 

436.  Action  of  damages  was  brouebt  against 
a  minor  individQallj  for  sed  action ,pa&rnit7^., 
and  against  his  Attber,  both  individually  and  as 
representing  his  son — Hel^^  confirming  the  judg- 
ment of  the  court  below,  (hat  such  action  couki 
not  be  brought  against  a  minor,  except  by  means 
of  a  tutor  or  curatorduly  appointed,  and  that  the 
father  was  not  res{K)naible  either  in  bis  own 
name  or  as  representing  his  eon,  without  beins 
so  appointed.  Hislap  &  Bmerick  tl  aL,  9 
L.  C.  ft.  283,  Q.  B.  1857. 

436.  In  an  action  brought  aeainst  a  person  who 
was  a  minor  at  the  time  of  the  issue  o^  the  writ 
but  major  at  the  time  of  the  service-^£re{<2, 
that  such  action  would  be  dismissed  on  an  ex- 
ception to  ihe  form.  Chalifoux  v.  Tkouin,  2 
L.  C.  J.  187  A  9  L.  C.  R.  71, 8.  C.  1868. 

437.  Actum  for  Goods  Sold  to. — Action  was 
brought  for  ^oods  sold,  and  the  defendent  pleaded 
that  at  the  time  he  purchased  he  was  a  minor^- 
Htld,  dismissing  the  answer  of  plaintifl^  that 
defendant  had  promised  to  pay  since  he  came 
of  age»  that  no  action  would  lie  on  such  a  pro- 
mise in  commercial  matters  except  when  made 
io  writing.  Mann  v.  WiUon,  3  L.  C.  J.  337, 
G.  C.  1869 ;  1236,  «»ec.  2,  C.  0. 

438.  AUenaiion  of  Property  of — A  tutor 
obtained  an  order  on  the  advice  of  an  (usemblie 
4e parentis  to  sell  the  property  of  his  ward,  and 
the  order  was  contested  by  the  appellant,  his  sub- 
iBtor — JBeld,  reversing  the  judgment  of  the  court 
below,  that  very  strong  reasons  were  necessary 
to  authorize  tb^  alienation  of  immoveables  be- 
longhiff  to  minors,  and  such  property  should 
never  be  sold  except  when  there  is  an  absolute 
aeoesflitv  for  doing  so,  and,  in  tbe  absence  of 
proof  or  such  necessity,  even  the  advice  of  an 
OMMemJtiUe  de parents  is  not  sufficient  to  order  the 
aale.*  BeUveau  k  CkevrefiU,  2  Q.  L.  R.  191, 
Q.  B.  1876  ;  297,  298  it  299  0.  G. 

439.  Qmtraets  6v.--A  contract  made  by  a 
mtn<^  is  not  null  de  plein  droit.  CUsgrainr. 
CKopM,  2  Rev.  de  Leg.  206,  K.  B.  1820 ;  986  & 
987  O.  G. 

440.  OuMtody  o/.— Where  a  father,  a  widower, 
had  given  bis  child  to  another  to  be  fed,  clothed, 
educated  and  brought  up,  a,nd,  after  the  child 
had  remained  with  such  person  for  four  years 
and  upwani,  and  had  become  attached  to  him, 
brOQ^t  demand  in  restoratipn,  which  was  resist- 
ed by  the  other,  on  the  ground  of  a  subsisting 
cootract  to  that  effeet — Heldy  reversing  the 
deeiatOD  of  the  court  below  (13  L«  C*  J.  57)i  that 
any  contract  by  which  a  father  deprives  himself 
of  nia  paternal  right  is  immoral  and  may  be  set 
aaide,  Kennedy  v.  Barhvoj  17  L.  C.  J.  263,  Q.  B. 
1869 ;  1268  k  1269  G.  G. 

441.  On  the  hearing  of  a  writ  of  habeas  corpus 
it  eppeared  that  two  children,  a  boy  aged  four- 
teen and  a  girl  aged  seventeen,  had  left  home 


•But,  bj  a  leoent statute,  the  rale  here  laid  down,  ind 

le  |iwwU>ans  of  the  srtlolM  of  tliA  Code liere with  dteo, 

i«  flHde  to  sVplZ-i^alX  to  pro]p»wty  whioli  exceeds  in 

vahufMO.   ^kVft:  cap.  7  A Q.  A  Vie.  cips.  17  ft  18. 1 


with  the  petitioner  against  the  wishes  of  their 
father,  but  with  the  consent  of  the  mother,  for 
the  purpK)se  of  remaining  with  tbe  petitioner,, 
but  having  gone  part  of  the  distance  they 
changed  their  mind  and  did  not  wish  to  go  any 
farther,  and  were  taken  care  of  by  defendant,* 
with  whom  they  willingly  resided!-— iSield,  that 
the  court  would  not  exercise  any  coercion  over 
them.  Rinaard  v.  Oo^t,  1  Q.  L.  R.  174,  S.  G. 
1876. 

442.  And  in  another  case  on  a  writ  of  habeas- 
corpus  to  gain  possession  .or  custodj^  of  his 
child,  a  girl  fourteen  years  of  age,  then  living^ 
with  her  mother— ^eld,  that  the  writ  of  habeas- 
corpus  would  not  lie  for  that  purpose,  but 
merely  for  tbe  purpose  of  seeing  that  no  person 
was  restricted  of  his  liberty  illegally  ;  and  that,. 
where  a  minor  child  was  brought  before  a  judge 
on  habeas  corpus,  her  own  statement,  if  she  be 
of  sufficient  age  to  judge  for  herself,  will  be 
taken  as  to  whether  she  is  so  restricted  or  not.. 
Stoppelibenv.  Hull,  2  Q.  L.  R.  266^,8.  G.  1876. 

443.  ZHsabilities  of — Where  a-  person  seeka 
to  recover  a  sum  of  money  loaned  to  a  minor 
it  is  incumbent  on  him  to  prove. that  the  money 
was  emploved  to  the  profit  and  advantage  of  such 
minor.  Miller  v.  Demeule^  18  L.  G.  J.  12  ^  2 
R.  L.  60,  G.  G.  1874;  290,  984,  986  k  986.  G.  G. 

444.  Donations,  to, — ^An  acceptance  and 
registration  by  minors,  subsequent  to  their 
majority,  of  a  donation  made  prior  thereto,  will 
not  avail  creditors,  if  registeml  subsequent  to 
the  donation,  but  prior  to  such  acceptance  and 
registration.  Roy  v.  Vacher  ei  oZ.,  16  L.  G.  J. . 
43,  S.  G.  R.  1871 ;  193  k  806  G.  G. 

446.  Emancipation  of. — ^A  minor  aged  nine- 
teen years  and  upwards  may  be  enrutncipated  aa 
reganis    tbe   administration   of  her   property. 
SXavoexp.k  Cooper^  9  L.  G.  J.  166, S.  G.  J 864 ; . 
319  G.  a 

446.  A  marriage  susceptible  of  being  annul- . 
led,  and  of  which  the  nulhty  is  demanded,  affects 
the  emancipation  of  the  minor  who  has  con- 
tracted it.    Bum  et  al  v.  Fontatne,  4  R.  L^ 
163,  8.  G.  1872 ;  214  G.  G, 

447.  Ouardianship  of — A  curator  and  not 
a  tutor  must  be  appointed  to  a  minor  emanci* 
pated  by  marriage.    lb.,  4f  317  G.  G. 

448.  lAability  of — ^In   an    action   against  a. 
minor  for  the  price  of  boots,  supplied  to  him 
for  his  use — Held,  that  action  could  be  brought 
against  him  in  his  own  name   for  objects  of. 
necessarv  use,  for  the  payment  of  which  he  was 
responsible,  and  it  was  not  necessary  in  such  a . 
case  that  the  action  should  be  directed  against 
the  tutor.    Thibodeau  v.  Magnan  k  Lauran- 
deau  V.  Ouerin,  4  L.  G.  J.  146,.S.  G.  1860;  322. 
G.G. 

449.  A  minor  carrying  on  trade  may  l^ally 
bind  himself  for  his  t)OMd  and  lodging,  and  in 
such  case    may   be  arref^ted  under  a  writ  of 
capias.    Browning  v.  Yuile  k  WcUes,  1 2  L.  G.  R^ 
292,  8.  G.  1862. 

460.  The    plaintiff   sued    the   defendant    for 
board  and  lodging  at  his  hotel,  and  proved  that, 
the  defendant  nad  for  three  years  and  upwards,, 
with  the  consent  of  his  tutor,  his  father  and 
mother    being   dead,   carried     on    trade    and. 
business,  and  that  he,  the  plaintiff,  was  unaware 
the  defendant  was  a  minor,  that  he  was  lon^^ 
past  the  age  of  puberty,  and  that  his  style  or 
living  at  the    hotel   was  not   expensive   noc^ 
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greater  than  was  justified  by  his  rank  and 
station  in  life.  The  defendant  was  held  to  be 
liable,  and  he  was  oondemned  to  par.  Brown- 
ing V.  Gale,  6  L.  G.  J.  251,  S.  C.  1^2 ;  322  G.  G. 

451 .  Action  was  brou^t  bj  a  notarr  for  a 
•  tutor's    and    ezeciitoi^s    account — Held,    that 

minors  as  well  as  their  tntors  are  directl}r  liable 
for  the  price  of  an  account  of  the  gestion  of 
their  tutor  rendered  by  him,  altbou^  it  was 
the  tutor  who  employea  the  potarj.  JSniion  v. 
Court  et  all.  8  L.  C.  J.  124,  S.  G.  1864. 

452.  Hefdy  on  a  demand  aeaicst  a  minor, 
become  major,  to  take  up  the  instance  of  a  tutor 
ad  hoc  to  himself  th4t  he  could  not  be  compelled 
to  do  so.  The  Corporation  of  St  Norhert 
^Arthabaska  v.  Champoux  k  The  Corporation 
of  St.  Nbrbert  d!  ArthabaahiL  v.  Pacaud,  I 
<J.  L.  R.  376,  8.  C.  R.  1874. 

453.  A  minor  engaged  in  trade  is  liable  on  a 
promissory   note  given  b?  him  for  goods  pur- 

-chased  for  the  purposes  of  bis  business.  The  City 
Bank  Y,  Lafleur,  2()  JL  0.  J.  131,  8^  C.  1875. 

454.  Obligations  5y.— The  nullity  of  an  obli- 
gation entered  into'by  the  tutor  of  a  minor  with- 
out the  autliorizatron  required  by  law  is  rela- 
tive, and  can  only  be  invoked  by  the  minors 
themselves.  Vcnner  y.  Loriie,  1  Q.  L.  R.  234, 
5.  G.  R.  1876. 

455.  Pleading  bg-^^Jn  an  action  by  a  minor 
for  damages,  the  defendant  pleaded  by  peremp- 
tory exception  the  lack  of  assistance  of  a 
-curator,  and  the  plaintiff  moved  to  dismiss  the 
plea  on  the  grouna  that  it  should  be  pleaded  by 

'Exception  to  the  form — ffeld$  that  the  exception 
•was  properly  brought,  and  the  motion  was  re- 
jected with  costs.  Crump  v.  MiddlemisSf  5 
1.  G.  J.  48, 8.  G.  1860. 

456.  Powers  of.-^K  minor  cannot  become 
surety,  and  if  he  do  give  bail  for  another  and 
is  sued  as  ;such  and  pleads  his  minority,  the 
action  must  be  dismissed.  Dtroussel  y.  Binet, 
2  Rev.  de  Leg.  32,  K.  B.  1820. 

457.  A  minor  if  he  be  a  merchant  may  not 
-  only  contract  in  the  way  of  yhis  trade^  but  may 

sue  alone  upon  his  contract  and  without  his 
tutor.  Black  v.  Ess^  %  Rev.  de  L^g.  784, 
K.  B.  1820;  304  G.C. 

458.  A  ipinor  of  the  age  of  twenty  can  be- 
-queath  personal  property  to  a  tutor,*  Durocher 
et  al.  V.  Bcaubien  et  at,  S.  9.  307,  E.  B.  1828. 

459.  On  appeal  fVom  a  judgment  rendered  in 
a  Circuit  Court — Beld^  that  a  minor,  a  trader, 
could  be  sued  and  condemned  for  debt  con- 
tracted in  the  course  of  his  business  without  it 
being  necessary  that  a  tutor  be  appointed  to 
iiim,  such  minor,  with  respect  to  such  trans- 
-Action,  being  of  full  age.    Danois  v.   Cotii,  5 

L.  C.  R.  193, 8.  G.  1855;  304  C.  C. 

460.  A  married  woman,  after  the  death  of  her 
husband,  sought  to  have  a  deed  of  exchange  of  a 
certain  immoveable  property  made  during  the 
lifetime  of  her  husband  with  her  ratification  set 

.aside,  and  the  property  declared  to  be  hypothe- 
'Cated  for  the  amount  of  her  dower  with  in- 
terest, etc^  on  the  ground  that,  being  a  minor 
.at  the  time  it  was  executed,  her  ratification  was 
null — Meldi  reversing  the  judgment  of  the 
^court  below,  tbi^t'a  hypothec  guaranteeing  the 


*  MinAn  (6ven<«f  tbe  ag«  of  twenty  yean  and  over), 
'Whether  emmioipafted  or  not,  are  incapable  of  bequeath- 
Aug  any  part  of  tlftlr  pa»peny,  833  C.  C— £x>. 


payment  of  a  dower  prefix  Is  an  immoveable 
rigpt,  and  may  be  validly  alienated  by  a  minor 
emancipated  by  marriage.  -  MoHrisS'e  et  al  k 
Brault,  4  L.  C.  J.  60  A  10  L.  C.  R.  157,  Q.  B. 
1859. 

461.  And  held,  also,  that^  in  (Hrder  to  set  aside 
a  deed  passed  during  minority >  it  is  necessarj  not 
only  (o  allege  let  ion  but  to  prove  it  lb.,  k  182, 
247,  .31 4,  322  A  1002  c.  G. 

462.  A  minor  has  not  the  right  to  sue  in  his 
own  name  for  the  re^very  <3(f  wages  when  the 
engagement  has  been  made  by  his  fother,  under 
whose  power  and  control  he'  10.^  AUard  k 
Wilcot,  13  L.  G.  J.  28,  G.  G.  1869 ;  1193  C.  C. 
P.  • 

463.  Ratification  bg.^A  settlement  of  ac- 
counts between  a  tutor  and  his  wards  based  on 
an  inventory  where  the  ages  of  the  children  are 
still  uncertain,  will  not  be  set  aside  ff  the  trans- 
action has  been  ratified  by  subseqiient  trans- 
actions between  the  parties  at' a  period  when 
the  minors  were  of  fUlr  a^e,  had  oeased  to  be 
under  the  control  of  their  tutor,  and  had  a 
knowledge  that  the  inventory  was  incorrect 
Motz  V.  Moreau.  10  L.  G.  R.  84,  P.  C.  1860. 

464.  Rwresentation  of. — ^In  an  action  in  pKt- 
tition  of  the  property  of  a  community  in  which 
there  are  minor  children  concern^,  such 
minors  may  be  represented  by  a  tutor  ad' hoe. 
McTavUh  k  Pyke,  3  L.  G.  B.  101,  Q.  B.  1853; 
305  G.C. 

465.  Rights  o/I— Wher»  a  sale  made  Iff  a 
minor  was  set  aside  on  the  ground  of  iesion — 
RfMy  that  as  the  only  proof  of  good  faith  on  the 
part  of  the  defendant  was  that  the  minor  had 
been  in  the  habit  of  transacting  his -own  affkirs, 
the  minor  was  entitled  to  the  fruits  and  re- 
venues of  the  property  accrued  since  the  sale. 
Larvoiire  v.  Arsenavit  k  Larivi^e,  6  L.  C.  J. 
.220,  8.  G.  1861  ;  322  k  1002  G.  G. 

466.  A  minor  who  is  married,  and  thereby 
emancipated,  may  bring  a  moveable  actioD  in 
his  own  name  for  a  sum  eloeeding  twenty-five 
dollars.  Ryan  v.  Minogue^  7  L.  G.  J.  127,  C  C. 
1863  ;  320  G.C 

467.  A  minor  sixteen  years  of  age  and  up- 
wards has  a  rieht  to  choose  Uie  person  with 
whom  he  or  she  will  reside.  Cooper  txp^  k 
Tanner,  8  L.  G.  J.  113,  Q.  B.  1863. 

468.  A  minor  cannot  com])el  \^i%  father  to 
pay  his  board  when  he  is  earning  enough  him- 
self to  pay  for  it.  VeiUette  v.  &b€Buf,  6  B.  L. 
25,G.  6.1874;  165 A  170 G.C. 

469.  RighU  of  Creditors  0/— The  pfeperty 
of  certain  minors  having  been  sel^  and  taken 
in  execution,  the  tutor  med  oppo^tion  and  was 
collocated  for  a  certain  sum.  The  appeUant  in 
the  case  had,  on  )he  day  fixed  by  the  court  for 
the  homolo^tion  of  the  report,  moved  for  leave 
to  file  an  opposition  <ifin  de  conservere  en*  sous 
ordre,  in  virtue  of  a  claim  found^Oii  a  jud^ent 
against  the  father  of  the  miiiore.  ,  The  motioa 
was  rejected  6d  the  ground  that  the  jungment  in 
question  had  ceased  to  the  executory,  and  an 
allegation  of  the  insolvency  of  ^the  tvtor  was  in. 
eufncient  without  alleging  the  insolyeacy'  oif  the 
estate  of  the  n^lnors,  and  also  because  tM  elaim 
of  the  opnoeants  being  presented  at  ao  late  a 
stage  of  the  proceedings  was  calculated  €6  d^ 
prive  the  minors  of  the  use  oC  mo&nAcf  «^j^ 
they  Ktood  in  need,  riiMTd  nf  iif"  if  MlTiiBit  rrf 
dl.,  10  L.  C.  R,  309,  8.  OT  arQ;K1BMl 
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pnmdeni,  even  AdmittiDg  the  illegality  oi  the 
respondent's  ftpijointment,  and  that  therefore 
the  election  presided  over  by  him  was  void.  * 
famtet  ei  oL  k  EobitaaU  eial, SUCK  125, 
C.  C.  1858. 

669.  And  held,  also,  that  the  senior  justice 
of  the  peace  can  only  preside  in  the  absence  of 
the  person  appointed  by  the  warden.    lb. 

570.  And  neld,  also,  that  the  election  pre- 
sided over  bj  the  respondent  was  also  void, 
inasmuch  as  it  had  taken  place  in  the  absence 
of  the  majority  of  the  electors  assembled,  and  had 
been  prematurely  terminated  after  the  polling 
had  commenced.    lb. 

571.  On  an  informaUoo  in  the  nature  of  a 
qw>  warranto^Held,  that  where  a  person 
named  by  the  warden  of  the  county  to  preside  at 
a  meeting  of  electors  assembled  for  the  purpose 
of  electing  councillors  for  a  municipality, absents 
himself  after  the  commencement  of  the  meeting, 
the  electors  present  have  no  rieht  to  name 
another  president  in  his  stead,  and  an  election 
bad  under  the  presidency  of  a  person  so  named 
by  the  electors  is  null  and  void.  Parault  v. 
Brochu,  10  L.  C.  R.  IU|  S.  C  1860. 

572.  An  election  of  municipal  councillors 
cannot  be  presided  over  by  an  out-soing  coun- 
cillor, and  an  election  thus  presidea  over  must 
be  declared  null  and  a  new  election  ordered. 
Globensky  y.  Champagne,  2  R.  G,  235,  C.  G. 
1872 ;  k  note  to  art.  568  tupra. 

573.  The  choice  of  a  president,  unanimously 
made  by  an  election  meeting,  notwithstanding 
the  presence  of  the  secretary-treasurer,  is  valid 
and  regular.  Legault  v.  Parement,  2  R.  G. 
235,  C.  0.  1872. 

574.  The  meeting  may  be  presided  over  by  a 
person  who  is  not  an  elector.    lb. 

575.  QuaUfieation  of  Candidate3.^0n  a 
petition  against  the  defendant  for  sitting  as 
councillor  of  the  cit^  of  Montreal,  not  having  at 
the  time  of  his  election  sufiicient  property  quali- 
fication to  entitle  him  to  sit,  and  having  since 
his  election  become  msoUeni^Held,  that  under 
12  Vic.  cap.  128,  sees.  8  and  41,  that  a  part> 
elected  to  be  a  councillor,  and  not  beins  possess- 
ed to  his  own  use  and  benefit  of  real  and  per- 
sonal estate  within  the  city  of  Montreal,  after 
payment  of  his  juf^t  debts,  of  the  value  of  £500,  is 
not  qualified  to  be  so  elected,  f  Bolland  v. 
Brutauf,  4  L.  G.  J.  281,  S.  G.  1860. 

576.  But  if  he  had  been  so  Qualified,  his  in- 
solvency since  his  election  would  disqualify  him 
ftom  continuing  to  hold  the  office,  t 


*The  eleettoQ  of  loeal  eoancIUon  is  preaided  over  1>t 
a  person  appointed  to  do  to  I7  a  reaolatlon  of  the  local 
eoaaelL  He  may  t>e  one  oftboae  merobera  of  the  cooncll 
wbo  do  not  go  oat  of  office  at  the  time.  296  M.  C. 

t  No  pexaon  shall  be  capable  of  being  elected  an  alder- 
man of  the  aald  eltj  of  Montreal  nnleM  he  ehall  hare 
been  a  raafd«nt  honsNiolder  in  the  ^aid  cl^  for  one  year 
next  befbro  aneh  election  ^and  nnleea  he  ahall,  daring  the 
aix  aHMiflMliDmediatelj  preceding  the  day  or  hit  nomin- 
ation as  aneh  alderman,  oe  eeiaed  and  poneaaed,  as  pro- 
prietor, of  real  entate  within  the  aald  city  of  the  value  of 
WoUiodMuid  doUara  earrency ,  after  payment  or  dednot- 
tion  of  Usjast  debt.   Q.  37  Vic.  cap.  01,  sec.  17. 

t  If  any  penon  holding  the  office  of  mayor  or  alderman 
shall  be  deelared  bankmpt,  or  thall  beoome  insolvent,  or 
ahall  apply  to  take  the  benefit  of  any  Act  for  the  relief  of 
iBSolveBEk  dehton,  or  nhall  compound  by  deed  with  hia 
aredttPts,  aaiah  person  shall  therevpon  immediately  be- 
lHti|Ml*fHI,  and  shall  eeasetohold  aneh  office  of 
~*  as  ftiraaald.  Q.  87  yic.eap.61,iec. 


577.  And  heldf  in  appeal,  that  there  is  no 
appeal  twin  the  above  statute.  Bristow  k  Rut- 
land, 4  L.  G  J.  483,  Q.  B.  1860. 

578.  Payment  of  all  municipal  and  school 
taxes  due  at  the  time  of  a  municipal  election  is 
essential  to  the  qualification  of  a  municipal 
elector.*  Law  ford  et  oL  k  Robertson  etal,  16 
L.  G.  J.  173,  C.  G.  1872. 

579.  In  order  to  show  that  municipal  taxes 
are  due,  it  is  not  sufficient  to  produce  and  prove 
the  by-law  of  the  municipal  council  by  which 
they  were  imposed,  but  it  is  also  necessary  to 
show  that  the  collection  roll  of  the  municipality 
was  made  and  deposited  in  the  office  of  the 
secretary-treasurer  of  the  municipality,  and 
notice  of  such  deposit  given  as  required  by  the 
Municipal  Road  Act  of  I860,  sec.  59,and  arts.  954 
k  960  of  tbe  Municipal  Gode,  and  that  until 
these  formalities  have  oeen  complied  with  taxes 
are  not  due  or  exigible.    lb. 

580.  Returning  Officer, — ^The  returning  officer 
must  make  a  report  to  the  recorder  of  the  num- 
ber of  votes  pofled,  and  in  making  such  report 
he  cannot  scrutinize  the  legality  of  such  votes 
nor  add  anything  to  them  or  take  anything  from 
them.  Venner  v.  Archer,  1  Q.  L.  R.  283,  S.  G. 
1876. 

^\'  Rights  of  Voters. — A  certain  number  of 
electors  may  agree  among  themselves  that  they 
will  vote  a  ticket,  and  tne  votes  may  be  regis- 
tered for  six  candidates,  although  the  elector 
has  voted  for  only  one  candidate,  namely,  tlie 
one  whose  name  is  at  the  bead  of  the  ticket. 
Huneau  v.  Magnan,  2  R.  G.  234, 8.  G.  1871. 

582.  Swreties  in  Contested  C%ues.— Sureties 
required  of  petitioners  contesting  tbe  election 
of  municipal  councillors  are  sufficient,  pro- 
vided that  it  be  declared  that  the  surety  is 
owner  and  proprietor  of  an  immoveable  property 
of  the  totu  value  of  two  hundred  dollars,  over 
and  above  all  charges,  without  it  being  necessary, 
to  describe  such  property  .in  a  surety  bond. 
BourgauU  et  al  v.  D(Up4  et  al.,  4  R.  L.  74,  G.  G. 
1872. 

583.  Voting  at — ^The  registration  of  a  verbal 
vote  takes  away  tbe  right  to  vote  by  paper  and 
vice  versa.  Venner  v.  Archer,  1  Q.  L.  K.  283, 
8.  G.  1875. 

584.  A  vote  is  not  divisible,  it  must  be  simul- 
taneous, if  for  twa    lb. 

585.  Votes  which  are  null  on  their  face  nay 
be  rejected  on  a  general  allegation.    lb. 

586.  Voter^  Lists. — On  a  petition  coniplainin;^ 
of  the  undue  return  of  the  defendant,  as  conn* 
cillor  for  the  city  of  Quebec — Held^  that^  on 
enquiring  into  the  legality  of  votes  given  »t 
a  municipal  election,  the  judges  are  bound  by  tlis 
list  of  electors  prepared  by  the  council  ;  and 
have  no  right  to  scrutinize  it.  McDonald  k 
Qtiinn,  4  L.  G.  R.  457,  8.  G.  1854. 

587.  On  a  petition  to  set  aside  a  voters'  \Ut 
made  by  the  secretary -treasurer  of  a  municipal- 
ity, on  the  ground  that  a  large  number  of  name.9 
were  there  inserted  of  persons  who  had  no  right 
to  voie-^Held,  that  the  appeal  could  not  be  had 
until  complaint  was  filed  before  the  board  for 
revisingsuch  list,  as  required  by  22  Vic.  ca^82r 
sec.  5 .  Cleroux  et  aL  k  Laeroix  el  al.,  9  L.  O.  K. 
415,  8.  G.  1869. 


•He  must  have  paid  all  the  manleipal  aod  aohool  ta 
dM^hiflialsuhperlod.   miU,07 
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MOVEABLES. 

I.  AoTiovB  CdsoKBmvQ,  479. 

II.  P088I8810V  OF,  480,  481. 
IIL  What  aae,  482. 

I.  AOTIOHB  COHOIBVIHO. 

479.  In  an  action  in  reTendication  of  a  violin 
^hicb  bad  been  wrongfully  in  the  poeaession  of 
tiie  defendant — HMt  that  in  such  an  action 
«ach  party  bad  a  right  to  go  into  the  qnestion  of 
proper^.  Herbert  v.  Fennellt  7  L.  C; .  J .  302  & 
13  L  C.  R.  385,  Q.  B.  1863. 

II.  PO88I86IOK  OF. 

480.  A  lease  of  moveables,  where  the  party 
letting  is  not  in  the  habit  of  leasing  them  as  a 
business,  cannot  be  extended  indefinitely  by  tacit 
reconduction,  so  as  to  defeat  the  presumption  of 
ownership  arising  from  possession.  Bdfy,  Rig- 
ney  ei  at,  &  Miller^  3  L.  C.  J.  122,  S.  C.  1859; 
2268  C.  C. 

481.  Possession  of  moveables  is  not  .equiva- 
lent to  the  title  according  to  the  Code,  except  in 
•commercial  matters.  Leblanc  v.  Rasconi  tt  ah, 
4  B.  L.  596,  Mag.  Gt.  1873 ;  2268  C.  C.  . 

m.  What  are. 

482.  The  tin  vessels  used  in  a  sugar-refinery 
ian  place  of  troughs  are  moveables.  Lebrun  v, 
Daoust,  5  R.  L.  475,  ^  C.  1874 ;  384  C  C. 


MUNICIPAL  CORPORATIONS. 

I.  AoTiOK  AoAnrsT,  483-486. 

II.  AoTiOK  BY,  487-491. 

III.  AoTiOK  TO  Annul  Saxe  bt,  492, 493. 

IV.  Appeal  in  Matters  of,  494,  495. 

V.  Assessments  bt,  496. 

TI.  Assessment  Roll,  497-499. 

VII.  Assessors. 
Remuneration  of,  500,  501. 

VIII.  Books  of,  502. 

IX.  Boundary  Lines,  503. 

X.  Bridges,  504. 

XI.  By-Laws. 
Commencement  of,  505. 
Confirmed  by  Statute,  506. 
IlUgaU  507-511. 
Interpretation  of,  512,  513. 
JVuWfty  of,  514-520. 
Proceaure  to  Set  Aside,  521. 

XIL  Garter's  Tariff,  522. 

XIII.  Change  of  Incorporation,  523. 

XIV.  CONTIOTION  BY,  524. 

XV.  Costs  in  Action  Against,  525. 

XVI.  Costs  of  Protest  of,  526. 

XVII.  County  Wore,  527. 

XVIII.  Elections. 
Announcements  at,  528. 
Assessment  Roll,  529. 
Closing  of,  530-532. 
Contestation  of  533-551. 
Corrupt  Practices  at,  552. 
Effect  of,  553. 

iSmplogment  of  Caeriers  at,  554-556. 

Formalities  in,  557. 

Nomination  of  Candidates,  558-564. 


PoU  Book,  566. 

Power  of  President,  666,  567. 

'Presidency  of,  568-574. 

Qualifieation  of  Candidates,  575-679. 

Returning  Officer,  580.  » 

RighU  oj  Voters,  581. 

Sureties  in  Contested  Cases,  582. 

Voting  at,  583-^. 

Voters'  Lists,  586, 687. 

XIX.  ExPROPRLkTION  BY,  688-690. 

XX.  Inspgotorb,  591-698. 

XXI.  Interest  on  Arrears  of  Taxes,  599. 

XXII.  Jurisdiction  of. 
Over  Road,  600. 

XXIII.  Liability  for  Assessments  bt,  601- 
604. 

XXIV.  Liability  of,  605-619. 
For  AceidenU,  620-623. 
For  AcU  of  a  Mob,  624,  626. 
For  Acts  of  Council,  626. 

For  AcU  of  its  Officers,  627-629. 
For  Damage  by  Water,  630-635. 
For  Lowering  Streets,  636. 
For  Roads,  637-639. 
For  Trespass,  640. 

XXV.  Liability  of  Councillor,  641-643. 

XXVI.  Llability  of  Road  Inspectob,  see 
Inspectors. 

XXVII.  Markets,  644. 

XXVIII.  Meetings  of. 
Where  Held,  645,  646. 

XXIX.  Municipal  Works,  647-649. 
XXX-.  Negligence  of,  650. 

XXXI.  Notice  to,  651-663. 

XXXII.  Nullity  of  Proceedings  of,  654. 
XXXIII-  Office  of  Secretary-Treasurer. 

Where  Situated,  655. 
XXXIV.  Petition    Against     BirrrRN   or 
Mayor,  656. 
XiXV.  Powers  of. 

Interpretation  of,  657. 

Of  Mayor  andijlerk,  668. 

Of  Officers,  669,  660. 

Of^rveyor,  661. 

To  Brina  Actions,  662. 

To  Employ  Legal  Advisers,  663. 

To  Exempt  from  Taxes,  664. 

To  Impose  Taxes,  665-669. 

To  Play  Expenses,  670. 

To  Repeal  By-Laws,  671. 

To  Sign  Promissory  Notes,  672,  673. 

To  Transact,  674. 

With  Regard  to  Boundaries,  675,  676. 

With  Regard  to  Loans,  677. 

With  Regard  to  Penalties,  678. 

XXXVI.  Privilege    of,  for  AssEss^Eyr^. 
679. 

XXXVII.  Proces- Verbal  of  SupERiyrEM>- 
ent,  680. 

XXXVin.  Recovery  of  Fines,  681. 
XXXIX.  Report  of  Dalegates,  682. 
XL.  Bights  of. 

Over  Assessment  Roll,  683. 

With  Regard  to  Railways,  684. 

With  Regard  to  Water  lUites,  685. 
XLI.  Roads. 

Action  Concerning,  686,  687. 

Amplication  of  Road  Act,  6^ 

Closing  of,  689. 

Countv  Road,  690. 

Liability  of  Proprielcrs,  €91. 

Maintenainct  of^  692-6^6. 


m  mmomtis^ompfij^'tiom    ^i^mm^.(mP!i>f>^i^ff9m^.  m 


PVqcfll.^i'nrMTft^of  tajMS,. in  terms  of.  the 
4.Jl9iUtml  V.  Scoii  ei  oj.,  IS  X<.  C 

IJU..  Jir^n>icTiov  or; 

Md  a»^  RQad9.^K  pablic  roftd  abolished 
4*  aucli  bj  a  jkrvci9^erMo(  a  arand  voyert 
Q»ler  the  pFOTisions  of  the  old  R(Md  Act  of 
Ijompe  Gaaada,  but  ordered  by.  such  prochi- 
medial  to  remain  opeo  for  the  benefit  of  certain 
privtie  individuals^  is  npt  subject  to  the  jurisdic- 
tioQ  of  a  municipal  corporation  under  the  Act  of 
ia».  (7ofse<mT.  fiacet^lOL.G.J.219,Q.B. 
1664;  52/geiseq,M.Q. 

JSJJL  LlAUUTT  POB  AsaSSSM BKTS  BT. 

601.  On  ai^ieal  from  a  iudgmenf  of  the  Su: 
perior  Conrt  in  an  action  by  the  corporation  of 
(be  city  of  Montreal  for  assessments — Held,  con- 
finsiog  ikf  jndffroent  of  the  Court  below,  that  a 
penoQ  hoUmgland  within  the  city  of  Montreal, 
«od€r  a  lease  from  the  government  for  twenty* 
ooe  years,  renewable  on  certain  oonditionS)  is  au 
ovaer  of  such  land  within  the  meaning  of  the 
by-law  of  the  corporation  imposine  assessments 
oa  ical  property.  Oauld  St  The  Mayort  dtc^  of 
MmJbctdl^  2  L.  C.  J.  260  A  264,  S.C.i  3L.  C.J. 
m,  Q.  B.  ia68 ;   569  C.C. 

602.  And  in  another  case  Heldj  that  muni- 
cipfti  taxes  were  charges  imposed  oii  the  posses- 
sion and  enjoyment  of  an  immoveable,  and  the 
hoMer  of  thie  proj^rty  cannot,  on  action  bein(< 
broiight  s^inst  him,  demand  to  be  reimbursed 
the  aaMHint  of  such  chargefs  which  he  has  paid. 
/»&Mi  €i  (d,  V.  DtBtaujm.  6  L.  C  J.  128,  S.  C. 
1^60. 

603.  And  in  a  suit  instituted.before  the  Recorder 
of  the  city  of  Quebec  to  recover  the  sura  of  fortv 
dpikrat  amountof  a  tax  imposed  under  the  25tb 
section  of  the  by-law  of  the  Corporation  of  Que 
bee,  nassed  in  1859,  where  the  defendant  pleaded 
that  he  was  only  a  member  ot  the  firm^  and  was 
isaproperlr  assessed  as  a  private  individual,  the 
plea  waa  held  good,  and  the  action  dismissed 
^th  costs*  The  MiMyoTiitc,  of  Quebec  y*  Fisher, 
U  L.  C.  BL,  263,  8- C.  1865. 

604.  The  members  of  the  Quebec  provincial 
police  fc^roe  are  liable  as  such  to  pay  personal 
tajw«  imposed  by  the  by-laws  of  the  city  of 
Quebec  Mathews  earn.,  1  Q.  L.  B.  353,  S,  C. 
1875. 

XXIV,  LlABIUTY  OF. 

^05.  In  an  action  of  damages  against  .the  city 
of  Montreal— ir<<<:f,  not  to  be  liable  for  damages 
occasioned  to  a  person  by  falling, into  the  cellar 
erf*  a  house  burnt  down  and  not  rebuilt,  the  lot 
t>eiog  noeneloaed,  contrary  to  the  by-law  of  the 
M>rporation,  the  cause  of  such  damage  being  too 
recDOltt,  Bihmger  etux.&  The  Corporation  of 
M  CUyof.Montreal^B  L.C.B.  220,  S.Q.  1858. 


*A  nA  tike  uM  eoundl  may,  by  any  nioh  bV'law,  charge 
atTe«t,aot  exceeding  ten  per  oeol,  on  the  amount  of 
M  juncasmeiitaand  taxes  which  may  remain  unpaid  after 
o^  ^^^7i  ^m  the  completion  of  the  aMCMment  In 
— ^  yevNa-tfai  tafd  (Mbcfl  may  determine  and  flx 


i   6p6j  And.wjie^^m^ Jdioolp^:^^ 
iBigned  an  oblu;atiop  for  a^b^itaace  pf  iM^i«9Qaauf{ 

received  for  the  erection  of  a.  sphoolpqaS|^tSifcbr 

{balance  being  in  excess  of  th?  amount  ^hicl^, 

ihey  were  authorised  to  exf^nd'^iSirl^,  cjoax-. 

firming  the  judgment  of  the  cpnr).,  below^  thf  ^. 

the  municipality  could  not  be  Ic^Hy  callecl  uppA, 

%o  pay  such  sum,  as  their  liabilitv  waa  measurea: 

by  their  powers.    Adams  M  The  School  Qooh 

missioners  for  the  MunicipeUity  ofBarnsion^  4i 

L.  C.  J.  363  4e  U  L.  C.  B.  46,  Q.  fi.l860:  360 

C.  C. 

.    607.  In  an  action  of  damages  against,  a  .oprp9Y 

ration  for  not  having  carried  out  a  certain  jiroo^^? 

verbal,  and  put  up  certain  fences-!-i7<Z(f,  that  a, 

corporation  is  liaoJe  in  damsges  for  neglect  pf^ 

duty,  though  the  damages  proved  appear  to  have, 

ibeen  sustamed  by  plaintiff  in  consequence  of  hja 

own  neglect.    Ijicours  &  The  CorporaHon  of  SU 

XaurenM  L.  G.  J.  106,  S.  C.  R.  t^, 

608.  A  person  who  is  injured  in  consequm^e^ 
of  a  street  being  encumbered  by  buildine  materiali 
has  a  right  of  action  of  damages  direcuy.againsij 
the  corporation  of  the  citv  in  which  the  street  is. 
situatea,  independent  of  nis  recourse  against  the^ 
contractor  who  placed  the  material  there* 
Humphries  v.  The  Corporation  of  Montredfy^^ 
L.  C.  J.  75,  S.  CSci  C.  C.  L.  J.  65.  S.  C  B. 
1865;  1054  C.C. 

609.  Action  of  damages  was  brought  agnns^ 
the  Corporation  of  Quebec  by  an  individual, 
injured  by  a  runaway  norse — Hdd»  confirming 
the  judgment  of  the  court  below,  that  the  cor^. 
poration  was  not  responsible  for  tne  bad  state  joC, 
the  road,  although  under  their  control,  and  that^ 
the  Act  incorporating  the  city  had  notth^  efiect| 
of  modifying  or  altering  in  any  manner  Ui^^ 
statute  39  Geo.  III.,  cap.  5»  sec  11 ;  apd  that^ 
the  corporation,  although  obliged  to  prosecuta 
;those  who,  in  this  respect,  violate  the  ru)es.  of 
police,  is  not  responsible  for  damages  resulting' 
from  the  neglect  of  p^prietors  or  lessees. 
(/Neil  V.  The  Mayor,  Sc„  of  Quebec,  16  L.C.B.; 
404.  Q,  B.  1866. 

,  610.  Where  it  was  proved  that  the  corporation, 
of  the  city  of  Montreal  had  been  guilty  oineslect) 
in  the  execution  and  construction  of  works  wbich^ 
'they  were  authorized  by  law  to  make^jQistd^ 
that  they  were  liable  in  damages,  not  only  for 
their  own  acts  of  neglect,  but  imso  for  those  of| 
the  contractors  working  for  them.  Harold  St^ 
The  Mayor,  etc.,  of  Montreal,  11  L.  C.  J.  169  ^ 
(3  C.  L.  J.  88,  Q.  B.  1867  ;  105*  C.C. 

611.  And  held,  that  the  declaration  made  by, 
the  rfspondents  in  protests  made  by  them 
against  the  contractors  would  be  taken  as  evidr, 
ience  against  the  defendants  of  the  acts  comr. 
plainea  of  by  the  appellant.  lb.,  i  C.  S.  L.  Q^ 
cap.  73,  sec.  27. 

Sl2.  A  municipal  corporation  is  regulated  in 
civil  matters  by  the  rules  which  regulate  ordinr. 
ary  corporations,  and  are,  as  a  civil  corporation* 
responsible  like  individuals  for  the  acts  of  thoso. 
authorized    to    represent    tbem.     J9roion    A# 

r"  ringle  &  The  (irporaiion  of  Montreal,  4i 
L.7,S.C.  1871;  356  C.C, 

613.  The  municipal  corporations  are  amen- 
able to  the  fine  of  twenty  dollars  imposed  by. 
tirticle  793  M.  C,  even  in  the  absence  of  a  byr 
;law  under  article  535  of  that  Cmie.  PreoiUfi^  r» 
\The  CorporaU&n  of  the  Parish  of  St  Alphmm^ 
,5  B.  L.  54,  l{«g,  Gt,  18T3.  "^r     — r^ 
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614.  Where  a  mnDicipal  oorpormtion  were  the 
holders  of  a  hypothecary  claim  against  an  idsoI- 
▼ent,  and  the  property  subject  to  such  claim  was 
sold  by  the  assignee — Bud,  that  the  claim  as 
regards  the  debtor  personally  was  thereby  ex- 
tinguished, and  the  corporation  was  liable  to 
damages  for  a  wrongful  seizure  of  the  debtoi^s 
personal  effects.  Blain  v.  7^«  Corporation  of 
Oranb!f,5  R.  L.  180,  S.  C.  R.  1873;  Ins.  Act 
1875,  sec.  61. 

615.  A  corporation  having  a  right  to  close 
streets  generally,  by  an  Act  amending  its  charter, 
and  in  which  Act  there  is  no  mention  of 
indemnity,  may  be  condemned  to  pay  damages 
for  the  exercise  of  the  right,  particularly,  if  com- 
pensation for  damages  be  recoffnizeid  by  its 
charter  and  other  acts  in  amencunent  thereof. 
The  Mayor  ei  aL  of  Montreal  &  Drummond,  18 
L.  G.  J.  225,  Q.  B.  1874. 

616.  According  to  article  793  of  the  Municipal 
Code,  a  municipal  corporation  is  ameoable  to  a 
fine  for  neglect  to  keep  the  roads  and  bridges  in 
the  state  required  by  law,  and  this  obli^tion  is 
not  limited  to  the  cases  especially  provided  for 
by  by-law,  according  to  article  535.  Giffuirt  v. 
The  Corporation  of  the  Tounship  of  Ch!erisey,Z 
R.  L.  285,  G .  G.  1874. 

617.  But  where  a  bridge  built  by  the  Govern- 
ment had  been  carried  away  by  a  flood — Heldj 
that  the  municipal  corporation  was  not  liable 
for  its  reconstruction.*    lb. 

618.  The  local  corporation  which  causes  land 
to  be  sold  for  taxes,  and  the  county  corporation 
which  sells  at  its  request,  are  all  responsible, 
and  the  guarantees  of  the  purchaser  for  any 
mistake  or  illegalities  made  by  their  respective 
secretary-treasurerfi.  Bartley  v.  Boon  &  Arm- 
strong  i  The  Corporation  of  the  County  of 
Beauce  et  oL,  19  L.  G.  J.  10  A  1  Q.  L.  K.  33, 
S.  G.  R.  1874 ;  1004  M.  G. 

619.  A  municipal  corporation  may  be  called 
in  as  warrantora  of  the  purchaser  of  land  sold 
fbr  taxes,  even  when  such  purchaser  has  himself 
been  called  in  by  a  third  party  to  whom  he  has 
sold  the  property,  and  even  after  the  expiration 
of  two  years  from  the  judicial  sale.  Wurtele  et 
oL  V.  I%e  Corporation  of  the  Township  of 
Grantham,  6  R.  L.  547,  Q.  B.  1874. 

620.  For  Accidents. — Municipal  corporations 
are  responsible  for  damages  suffered  and  caused 
by  an  accident  on  a  bridge  which  is  not  a 
public  bridge,  but  is  considered  as  such  The 
Corvoration  of  Eton  Sl  Rogers,  3  R.  L.  451,  Q.  B. 

621.  Where  a  horse  belonging  to  the  fire 
department  had  been  left  without  a  guardian 
and  ran  away  and  knocked  down  a  man  who 
was  looking  on  at  the  fire  and  broke  his  arm— 
J7eM,  that  the  corporation  were  ref^ponsihle. 
Guimond  v.  The  Corporation  of  Montreal,  4 
R.  L.  285, 8.  C  1872 ;  356  &  1054  G.  G. 

622.  Where  the  plaintiff'  fell  and  injured  his 
arm  in  consequence  of  the  pavement  being 
covered  with  ice  and  in  a  dangerous  condition 
hut  the  defendants  had  not  had  notice — Held, 


•  All  public  bridfM  of  eight  feet  ipan  or  more,  esve 
i^Ml  exeept  tboee  referred  to  in  artiole  683»  sad  thoee 
governed  07  epecisl  Aete ,  or  poaeieed  d7  in>n  or  wood- 
eo  railway  oompenies,  or  by  the  imperUl,  federal,  or 
nrovinelsl  govemmenie,  are  ander  theoontrol  of  muni- 
elpal  eorporatione,  and  are  made  aad  maintained  la 
aeeordanee  with  taepiovliiooiof  this  title.   SMM.'G.    I 


that  they  were  not  responsihie.    Ortmitr  ▼.  Tk^ 
Mayor,  Sc,  of  Montreal,  5  B.  L.  196, 8.  C.  1873. 

623.  The  plaintiff's  sleigh  had  been  upset  by 
accident  in  conseanenoe  of  an  embankment  oft 
the  road,  and  had  suffered  damage  thereby — 
Held,  that,  notwithstanding  the  rad  was  wide 
enough  for  two  teams  to  pass,  and  that  the  acci- 
dent was  immediately  caused  by  the  horses  tak* 
ing  fright  at  a  railway  whistle,  and  the  hones 
were  oriven  by  a  female  twelve  yeara  of  age,, 
that  the  corporation  were  liable  in  damages  tor 
allowing  the  obstruction  to  exist  pn  the  road. 
Higgins  et  vir.  v.  I%e  Corporation  of  ike  Vit-- 
lage  of  Richmond,  17  L.  G.  J.  246,  8,  C.  R. 
1873 ;  386  A  788  M.  G. 

624.  jPor  Acts  of  a  ifo5— Plaintiff  brought 
action  for  damages  suffered  in  consequence  of 
being[  assaulted  and  beaten  during  an  election 
riot  m  Montreal — Held,  that  the  oorporatioik 
was  not  liable.  Drolet  v.  The  Mayor,  d:e;  of 
Montreal,  1  L.  G.  R.  408,  8.  G.  1851 . 

625.  Bat  the  corporation  of  Montreal  is  liable* 
for  damages  occasioned  b^  a  mob  riotously 
entering  into  the  house  of  a  citizen  and  breaking 
windows  and  ftirniture  and  spilling  liquors. 
Carson  et  al  v.  The  Mayor,  <Jtc.,  of  Montreal,  > 
L.  G.  R.  463,  8.  G.  1859. 

626.  For  Acts  of  Covneil^A  municipal* 
council  cannot  bind  a  municipality  by  its  acti,, 
except  in  so  fhr  as  is  conformable  to  law  and 
within  the  power.*  Leelere  ▼.  La  Corporatiom 
de  la  Paroisse  de  St.  Joachim  de  la  Fdinte- 
Claire,  7  L.  G.  J.  81,  8.  G.  1863. 

627.  For  Acts  of  its  Officers.— In  an  actioo^ 
en  garantie  against  a  municipal  corporation ,. 
by  an  adjudicataire  of  land  sold  for  laxea,  and 
which  was  subsequently  redeemed  by  the  pro- 
prietor—jETeJif,  that  the  secretary-treasurer  is,, 
with  regard  to  such  sales,  the  maadatorr  of  the- 
county  municipality,  and  binds  it,  if  ne  acts' 
wrongfully,  for  whatever  is  done  by  him  with  in 
the  scope  of  his  authority.    Paeand  v.  The  Cor-- 

r ration  of  the  Counkf  of  Arihabashmf    IT 
G.  R.  99,  Q.  B.  1867 ;  93  et  seq.  M.  C. 

628.  A  city  corporation  is  liable  for  a8saalt»- 
committed  by  its  officen  and  servants,  such  as- 
policemen,  when  Uie  assaults  are  proved  and 
attempted  to  be  justified  by  the  corporatioo. 
The  Corporation  of  Montreal  v.  DooUm,  IS- 
h.  G.  J.  124,  Q.  B.,  Sc  13  L.  G.  J.  71,  S.  C.  B. 
1871 ;  356  &  1054  G.  G. 

629.  A  municipal  corporation  is  responsible- 
for  the  acts  of  its  officera  if  it  have  ordered  or  it 
it  have  attempted  to  justiiy  them.  Devon  v» 
The  Corporation  of  the  Parish  of  St  Joea>K 
17  L.  G.  J.  193,  Q.  B.  1873 ;  356  A  1054  G.  CT. 

630.  jPor  Dimage  by  W^'der.  —In  an  aciioo 
against  the  city  of  Montreal—^eid,  that  they 
were  liable  for  damage  done  bj  water  to  goods 
in  plaintiff's  ceU^r,  the  water  having;  entered  by^ 
means  of  a  hole  Crom  a  service  pipe  left  opeik 
during  repaira  made  by  defendant  in  the  sUeeu. 
Beliveau  v.  The  Corporation  ef  Momifeal,  6- 
L.G.  R.  487,8.  G.  1866. 

631.  Action  was  brought  against  the  eity  or 
Montreal  fbr  damage  done  lo  goods  in  plMD«iff*» 
premises  by  the  overflowing  of  the  cUtf  drmin» 
in  the  summer  of  1867— ^elcL  that  aa  &•  de- 


•  Hie  eorpoiatloa  Is  respenslUe  lor 
oflleara  of  the  eoaaell  la  the  eseeattoBS' 
ia  whieh  they  are  employed. 
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feodant  bad  negl«etad  th«ir  drains  they  ooak) 
sot  be  held  ezonenUed  becauM  a  heavy  shower 
of  nin  mar  have  been  the  immediate  cause  of 
the  ik)od  of  water  in  plaintiff's  cellar,  and  ihey 
were  condemned  accordingly.  Kinaan  et  oZ.  v. 
The  MavoTf  iae,^  ofMonirealf  2  L.  C.  J,  78,  S.  C. 
1867;1&7C.C. 

63l  And  in  another  action  of  damages  for 
the  flooding  of  a  cellar  bv  water  firom  a  city 
drain,  daring  a  heavy  flood  of  rain — Held,  that 
the  ciW  was  liable  where  the  flow  of  water  was 
caoaea  by  obstructions  in  the  city  drain .  WaUh 
T.  The  Mayor,  Sc,  of  Montreal,  5  L.  C.  J.  336, 
S.G.  I860;  1057  C.C. 

633.  The  plainti£fo  obtained  permission  to 
build  a  private  drain  connecting  their  cellar 
with  the  corporation  drain,  and  the  shaft  extend- 
iug  from  the  corporation  drain  to  the  surface  of 
the  street  became  choked  with  mud,  so  that  the 
water  ran  back  throuith  the  private  drain  into 
plaintififo'  ceWwr—Beldf  that  the  defendants  were 
liable  for  the  damages  occasioned  by  the  reflux 
of  water,  such  reflux  beine  clearly  attributable 
to  the  state  of  the  shaft  and  the  appellants'  ne- 
dect  in  allowing  it  to  become  cnoked.  The 
Majfor,  ire,  of  Montreal  St  MUchell,  9  L,  G.  J. 
248  ft  14  L.  C.  R.  437,  Q.  fi.  1868 ;  1067  €.  C 

634.  And  kdd^  also,  that  the  cost  of  storing  a 
quantity  of  sugar  which  the  plainti'flb  were  com- 
pelled to  remove  from  their  cellar,in  consequence 
of  the  water,  was  part  of  the  damase  for  which 
the  defendants  were  responsible.    lb. 

636.  The  flooding  of  a  house,  caused  by  the 
oveiflowinff  of  the  water  arising  fh>m  a  torrent 
of  rain,  ana  which  could  not  escape  by  the  public 
drain,  renders  the  municipality  responsiDle  for 
the  damage.  Boucher  v.  The  Mayor,  ire,  of 
MmUretO,  16  L.  G.  J.  272,  S.  G.  1871. 

636.  For  Lowerlna  StreeU.— The  plaintifi^ 
brought  action  of  oamages  on  account  of  an 
alleged  deterioratkm  of  ueir  property  by  the 
lowering  of  the  level  of  the  street  in  ftont  of  the 
adjoining  building — Held,  that,  in  order  to 
recover,  it  was  necessary  that  the  leveling 
flbonld  have  been  done  in  front  of  their  own 
building  and  by  the  express  authorisation  of  the 
corporation,  neither  of  which  was  proved.  The 
MereantUe  Library  Aeeoeiation  &  The  Corpora- 
tion of  Montreal,  2  B.  G.  107,  S.  G.  1871. 

637.  For  Boade.'-The  plaintiff  brought 
action  of  damages  against  a  municipal  corpora- 
tion on  account  of  the  bad  state  of  the  roads 
which  he  was  obliged  to  traverse  in  passing  to 
and  from  the  railway  station,  and  in  consequence 
of  which  be  was  unable  to  carry  more  than  half 
the  weight  at  a  load  which  he  would  otherwise 
have  bran  able  to  carry >  and  could  only  travel  at 
half  the  rate  which  he  would  otherwise  have  been 
able  to  travel,  all  of  which  he  proved — Held,  that 
the  corporation  was  liable  for  the  amount  of  loss 
actually  proved  by  the  plaintiff.  Oaudet  v. 
The  Carparathn  of  Weeicheeter,  1  R.  L.  79, 
S.  G.  1868  s  1073  G.  G.  k  note  to  art.  638  infra. 

638.  A  municipal  corporation  is  not  liable  for 
the  neglect  of  those  who  leave  obstructions  in 
the  streets,  if  it  appear  that  the  driver  coukl 
have  avoided  such  obstructions.*  Maguire  v. 
The  Oarparation  of  Monirealt  3  R,  L.  460, 
a  G.  1871. 


639.  Municipal  corporations  are  subject  to 
the  penalty  imposed  oy  art  793  of  the  Muni- 
cipal Gode  for  the  bad  state  of  the  roads,  repair 
of  which  is  at  the  cost  of  rate  payers,  and  tnat,. 
even  in  the  absence  of  the  inspector's  report,  re- 
quired by  art.  399  of  the  same  Gode,  ana  of  the 
by-law  required  by  art.  636,  and  it  is  not  neces- 
sary in  such  case  that  the  action  for  a  penalty  be- 
directed  against  the  proprietor.  Pari  v.  The  Cbr- 
poration  of  St  Clement,  6  R.  L.  428,  G.  G.  1874. 

640.  For  Treapass. — In  an  action  against  a 
local  municipality  for  a  trouble  in  entering 
upon  plaintiff^s  land  and  makinea  road,  and  for 
the  damages  thereby  occMonea—Held,  that  a 
municipality  cannot  avoid  responsibility  by  in— 
vokinei  a  proeis-verhal  of  a  county  council,, 
duly  nom^offated,  ordering  the  making  of  a 
road,  inasmucn  as  no  valuation  of  the  amount  of 
compensation  to  be  paid  to  the  plaintiff,  pro- 
prietor of  the  land  taken,  had  been  made  in 
conformity  with  the  Municipal  Road  Act,  and 
that  iuso  entering  upon  the  property  they  had 
caused  a  trouble  to  tne  plaintiff,  and  were  liable 
in  damages.  Deal  v.  The  Corporation  of  the 
Tiymahtp  of  PhiUpsburg^  16  L.  G.  R.  342^ 
S.  G.  R.  1866,  A  art.  688  supra. 

XXY.  LlABILITT  OF  GOUKOILLOB. 

641.  A  municipal  councillor  cannot  be  con- 
demned under  the  Municipal  Act  of  1860,  sees.  4» 
and  62,  in  consequence  of  votes  given  at  a  meeU 
ing  of  the  council.  SouUgny  v.  V6zina,  & 
L.  G.  J.  41,8.  G.  1861. 

642.  Where  the  appellant,  a  municipal  ooun-^ 
cillor,  had  been  fined  by  justices  of  the  peace  for 
refusing  to  take  part  in  the  proceedings  of  the 
council  and  sit  therein,  ana  appealed  to  the- 
Gircuit  Gourt— ^e^d,  that  a  member  of  a 
municipal  corporation  could  not  be  fined  for 
such  norlect  or  refusal,  unless  there  was  a  by- 
law of  the  municipality  obliging  them  to  sit 
under _penalty  of  a  fine.^  Plm^te  v.  Bivard,  % 
L.  G.  R.  240i  G.  G.  1868. 

643.  Where  resolutions  of  municipal  corpor- 
ations have  been  attacked  before  the  courts  and 
have  been  declared  illegal,  the  court  cannot  con> 
demn  the  council  which  passed  such  resolutions^ 
to  pay  the  costs,  unless  they  have  been  luado 
parties  to  the  case.  The  Attorney  General  r- 
The  Corporation  oflberviUe,  6  R.  L.  241,  S.  G.. 
1874. 

XX  Vn.  Mabkbts. 

644.  The  corporation  of  the  city  of  Quebec  haa 
a  right,  under  the  statute  8  Vie. ,  capw  68,  sec.  7^ 
to  make  bv-laws  concerning  the  markets,  and 
to  order  tnat  persons  found  in  such  markets 
ofibnding  against  such  by-laws  shall  be  removed^ 
and  the  corporation  has  that  right  independent 
of  any  statute  to  that  end.  Dumantier  a  Bour- 
don, 1  L.  G.  R.  473,  G.  G.  1861. 


fiSS 


.VDlellial  road  most  be  «t  all  times  kept  in 
;  free  tnm  hdles»  eavttles,  mti,  slopes,  stones. 


at  dangerona  plaees,  in  raeh  a  manner  u  to  permit  of  tli*- 
free  puMgt  of  vehides  of  every  deeorlptlon  both  bjr  day 
«nd  night,  except  In  the  case  of  article  389.  The  aidw- 
walke  mvat  be  also  kept  in  good  repair,  free  from  all 
obstacles  and  Impedimenti  whatsoever,  with  hand  rails- 
at  dangerous  plaoea.    788  M.  G. 

•  Any  penon  appointed  a  local  or  conntj  eoaacilfor 
who  illei^Ulv  refines  to  aooept  such  oHlee  or  to  eostinn* 
to  Morform  the  datlea  thfavesi;  inenra  a  peaaltj  of  twentr 
doDan.   mM.O. 
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«!Kfc-  IPdtov  -Alii— WiiM^  tlHt  plAo^otaeet* 
inat-ol  «'iiiai^iei|i«l  eorMTitkNi  ha09ieeii  fl»ed  at 
iii^  orgi^amtioH^of  tne-  oorpof^ioiii  it  is  not 
^^aeMa^  thibt  » by-law  bepaiiBedin  order  to 
<leten9ioe  the  place  of  meetine.*  Pigeon  r^  The 
ihrf^or0fhn  of  the  I^ari9k  ^-Si^Jean  BmUsU 
-in  the€^>mia!fof^HriiU,  9  h.  0,  J]»  99,8.  G. 

XZIS.  Memoir AL  WoBK9. 

€46.  The  preeence  of  a  ooaocillor  at^a  council 
meeting  covere  a  waot  of  notice  of  such  meeting. 
Ii0iMm  y.  Lacaiae,2  &  C.  237,  G.  G;  IS72. 

647*  The  mttnicipal  bodj  hae  no  claim- at 
law  for  public  works,  at  leant  until  it  haa  paid 
the  epn tractor  for  them.  La  OorpcratUm  at  la 
Farei89e  St-  Andt4  v.  Th^  Oorporatum  of  the 
(Jkmntsf  ofArgenteMy  3  R.  L.  374,   Q;  B.  1871. 

649.  The  costs «t  a  county  work  is  at  the 
«harp  of  the  ratepayers  and  not  of  the  local 
«4un)cinslities.t    Id. 

649.  And  a  collocation  of  snch  claim  mnstbe 
made  by  the  secretary-treasurer  of  the  county 
according  to  the  share  of  each  person  interested, 
lb. 

XXX .  Nboligekob  of. 

660.  In  order  to  establish  negligence  against 
41  municipal  corporation  on  account  of  the  --tate 
of  the  djtches,  it  is  necessary  to  establish iliat  the 
ditches  have  been  declared  necessary  and  have 
been  ordered  to  be  made.  Oagniy.  The  Cor- 
poraHon  oj  the  Tovmehw  of  Watchesier.  4  R.  L. 
702,  C.  G.  1878. 

ZXXI.  NOTICBTO. 

6^1.  In. an  action  against  a  municipal  cor- 
poration fbr  damu^s  caused  by  the  bad  state  of 
the  road,  a  month ^  notice  must  be  given.  Craig 
V.  The  OorporatUm  of  Leeds.  3  R.  L.  444, 
S.  C.  R.  1871. 

652.  But  heldy  later,  that  a  municipaljcorpora- 
tion  is  not  an  officer  or  person  filling  the  duties 
of  such,  or  possessing  public  functions  in  the 
sense  of  art.  22  of  the  Code  of  Procedure,  so  as  to 
entitle  it  to  a  month's  notice  of  action.  BUdn 
V.  The  Corporation  of  Oranby,  5  R.  L.  180  Sc  18 
L.  G.  J.  m,8.  G.  R.  1873. 

653.  And  in  an  action  en  garanUe  against  a 
municipal  corporation,  the  defendants  are  not 
entitled  to  a  month's  notice  under  art  22  G.  G.  P. 
notwithstanding  thar  damages  are  asked  for. 
BarUeu  k  Boon  k  Armstrong  k  The  C(yrpora- 
Hon  ofBeauce,  19  L.  G.  J.  10,  S.  G.  R.  1874. 


lyja>cw|K>ri>4to«'  far^  awewnniini»iO<t  •MRW/Qli 
illegality  in.  ibe. proiNMlii«|r<iJ2M»  OHi^eim? 
in  A4eecriptioa.oflth««cn|ii)MiDafdidt^ 
the  procedure.  Porcni  v.  The  .OorpmrnJ^jiiV^pfi 
ike,  Pmmh^SL  Smmmftf^  U  £  2lj«,  g^  C. 
1873. 

XXXOL  OmoB  or  ^BQBnAiWr'BMUSiiBHk. 

666.  mmt  SihuMr^Tlk^dn^i^ik^mmr 
tary-treasurer  of  a  municipal  corpgrfitifW  is.(7i 
ftutate  at  the  place. where,  the  n^tinfi  Qr..t}ie 
corpocalioii.ara  held,,  without  it  bwng  n^^cwiy* 
to  oetermine  the  same  by,-  hyrl**  or^olbeKwise.^ 
i^eoAv.  Th^Ctn-pmrniefM^iik^PmiMh^Sii 
Jemn^  BtmtitU  m,  iksi  emAf- 1/,  B^wmU,  9 
L.  G.  J.  92,  Si.  0. 18614 


XXXIV.  Pftunos^    A«MiMVf^ 
Ma.T'Mk 
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*In  every  newlfornnised  manidpalltvthA  first Resaion 
of  the  council  bi  held  at  the  time  and  pisoe  indicated  by 
the  warden  of  the  county  in  the  notice  of  appointment 
which  he  addreaaea  to  the  peraon  whom  he  appoints  to 

Sraaldeat  the  first  election  of  the  munloipaTity.  286 
[.  C.  The  council  aita  at  the  place  selected  for  the  flrat 
"aAaslon,  in  Tlrtue  of  article  2S6,  until,  by  reaolution,  it 
shall  have  fixed  upon  aome  other.  pla<M.   2S$  M.  O. 

t  All  publlo  works  of  county  or  local  municipal  eor- 

K rations,  the  execution  of  which  la  not  apecialfy  regu- 
Md-by^the  provision*  of  this  Code»  are  made  at  th«  ez- 
pehift^^  the  corporation  which  order*  them  by  oonttaet 
MarM-aii4iNiaaed  aooordiac  to  the  rulea  laid  doka lo 
«hia  title.   SS8  M.  C. 


6S€.  QpttheamendtwoaM* WititiQ>  oampUw- 
,ing  tha^  any  psnoojlJegaU|(.'eatarcie^  the  oiScii 
|0f  mayor  by  the  addition,  of  the^wonut'*  ciliaen. 
qualided  to  vote  "^OM*  oovli^ot  be  allowed 
where  the  writ  had  beooi.  Umw^ '  oolf  oa.. 
affidavits  sapporting*  thetpaiilioii  in  it4  om^pal 
form.  Dubandv.  SmcUitt  lA  U  G.  J.  3444  S* 
L.  G.  L.  J.  8M,  S.G4  VU».i  WJt^  Gi 

XXXV.  Pow«BB>or. 

657;  InierpftiaUonofi^'th!tp((mnm9mV^^ 
corporation  by  Act  ot  Pariianient  tol>aild'  aa 
aqueduct  and  make  all  the  woi4ce  neoessary  to- 
introduee  water  into  the  cit^  do.  not  give  it  the 
right  to  obetmct  a  na{dgabfe  river  in  a  maiiber 
injurious  to  narigation.  ^e^<T.  The  OwporoHom 
of  Qsuhedy  2  Q.  L.  B»  30$,  S.  C.  L876. 

658.  Mayor  and  CJerlfi— Neither  the  mayor 
nor  theclerk  of  the  city  of  Montreal  bare  the 
power  to  cancel  leases  made<  by  the  corporation, 
and  such  deeds  of  oanoellation,  if  ioade,  are  til^ 
Soiree  SmUhk  Mb8hm€^\Ah.Q.  i.W^ 
8.  G.  mi;  Q.37  Vi^  cap.  51^  seos*  6^  ^IS:!^ 
ss.  28. 

659.  Offioere* — ^A  sabordinais  oiBoer  of  a  nm- 
nicipality  charged  with  the  sftle  of  property  eao* 
not  himself  become  the  purchaser  of  the  proper- 
ty. WiekBteed  k  The  O^rparaiiim  of  Narik 
Ham  et  al.,  15  L.  G.  J.  248  k  3  lU  L.  4tf>  ft. 
G.  R.  1871 ;  1484  G.  d. 

660.  The  city  treasuier  of  the  city  oMiMitreai 
has  no  ri^ht  to  accept  promiesoiy  aotee  is  pay- 
ment of  city  taxes.  Dmnaiiie  ▼>  31iw  Cbrpcr** 
<tofi  ofMontrtaly  3  S.  L.  461,  G.  G.  107U 

661 .  /StfTMyor.— The  earveyor  of  a  mmiieK 
pality  cannot  bind  theroonicipiuityflor^otk exe- 
cuted by  bis  order,  without  Iheknoiriedge of  ««ek^ 
municipality,  and  there  moet  he  aoootMotwith 
the  municipal  bodyto  bind  it  Lemm  r.  t%s 
MunicipaUig  of  WeeichssUi^,  U  L.  0.  S.  Ml, 
C.  C.  1862, 

662.  To  Bring aeii4me,-^kmvnuml^0iitf9m> 
tion  cannot  by  resolutioii  take  upon  iMf  tip  «»>- 


•The  office  ot  the 
the  plaA  -wlMhe  t^ 

tlieoDMift.  mmQ% 


mk  immenuaiiQatiso»miQmi      mnsmaiOiOfxtcpoExnKani  am 


ui  a,  a  ifi74. 

dpai.ooq9mtiaD  miajv  ojr  molatiooi  avMl  iteelf 

of  (he-  atrvJM  of  Icm.adViMra  prfketioing  laiw 

ottptde  thft  mnnieipMityy  and  tbMr  witbottt  sttob 
power  beins  speciaJly  granted  to  iiifay  iU  Act  of 

iDeorporatioo.    lb.,  A  366  G.  C. 

(64.  7b  JBrempi  from  TaoDet'^^Ai  .municipal 
<orpormtioO|  incorporated  ander  a  special  Act  of 
the  Legialatore,  baa  not  tba  right  to  paM  a  fmo- 
faiUoa  or  by-law  exempting  manufacturing  com- 
pADies  from  taxes,  anleae  sucb  power  ie  eapeoially 
oooferred  bj.  tbe  Act  of  incorporation.  lb.,  k 
Si3M.  C.  £  Q,  36  Vic.  cap.  21,  sec.  30. 

666.  Toimpase  Tocm.-* Appeal  to  tbe  Superior 
■Covt  was  had*  from  a  judgment  of  the  Record- 
er's CoortydiamiMing  a  summons  aaediont  by  the 
citj  igainst  the  agent  of  an  American. insurance 
eoreptJijr  for  tbe  amount  of  four  years'  d:.ty  inw 
poaed  ID  ▼irtoe  of  a  by-law  of  the  city  passed  on 
the  19th  of  May.  l&^-Held,  conarming  the 
judgment  of  tbe  Ueoorder'ii  Court,  that  no  power 
to  impose  such  a  duty  was  given  to  the  citv  by 
tlie  stataie  14  4  15  Vic,  cap.  12B,  oni  mshich  the? 
relied.  The  Mmor^  Ae^  if  MmUrtal  k  FTood, 
^  L  a  J.  230,  Jt9  L.  C.  B.  449,  8.  C.  1869}  Q. 
37  Vic^  cap.41»8ec.  78,  ss.  13. 

6^.  On  a  petition  foresHtorarifrom.aconTic- 
tioa  of  the  tteeorder  of  Quebec  condemning  the 
defendant*  »  student  of  LaTal  University,  topav 
ooe dollar  capni  tax*  imposed  by  that  city— /^i<}, 
ihai  ftttdeata  is  public  schools  are  exempt  from 
eoch  tax,  and  that  the  city  had  simply  the  pow- 
er to  extend  that  exemption  to  other  claimp,  but 
not  to  deprive  the  students  from  the  benefit  of  it. 
A>in^er  €xp^  11  U  C.  R.  457,  8.  C.  1861, 

6€7.  But  hdJU  alflo,  that  the  city  had  the  pow- 
er to  increaae  tbe  tax  from  two  shillings  ana  six- 
pefice  to  five  ahilliaffs.    lb. 

6€8.  AetKNi.  was  Drought  in  the  Recorder's 
Coart,  in.  tke  city  of  Quebec,  to  iwcover  the 
^nm  of  five  hundred  dollars  for  duty  imposed 
m  tbe  defiuidant  as  agent  in  the  saia  city 
ti  the  Provincial  Fire  Insurance  Company,  etc. 
Phe  defendant  resisted,  on  the  ground  that  the 
^z  was  itlegpj,  inasmuch  as  it  did  not  appear 
4j  have  been  passed  at  a  regularly  convened 
i.eeiingof  the  city  council,  or  at  a  time  when 
he  council  bad  any  right  by  law  to  impose  a  tax 
rn  agents  of  insurance  companies,  and  that  such 
az«  Uierefore,  was  uUra  nires.  The  Recorder  pro- 
lounced  in  ^vorof  the  city  in  full,  and  in  appeal 
-Held,  thai,  under  2  Vic,  cap.  63,  the  corpora- 
on  had  tbe  power  to  impose  ^ucb  tax,  but  that 
i.e  by-law  in  question  was  passed  previous  to  the 
iij«teoce  of  such  statute,  and  at  a^time  when  the 

•  rporatioa  did  not  possess  the  power,  and,con- 

*  qo^ntlT,  that  the  judgment  of  the  Recorder 
u^t  be  reversed  with  coet^.    Htnderson  k  The 

fayor,  de.f  of  Quebec,  15  L.  C.  R.  116,  Q.  B. 

669.  In  an  action  in  revendication  of  raoveableB 
)«ire«i  to  have  been  illegally  seized  and  detained 
ffeid^  that  local  councils  cannot,  under 
.  S.  L.  C.  cap.  24,  impose  a  npecial  tax  for  the 
'ircbaeec^anre engine, and  that  all  taxes  must 
:  impneed  rateably  on  all  the  inhabitants  of  a 
amCivfJAtf^  and  not  on  anjr  portion  of  thoni 
t\j.    Jd^fcfU  V.  The  Oorporaihn  of  the  PorUh 


1863;  489  e^«eg.  M.  G. 

670.  To  Paif  Apeitfet.— Where  a  municipal 
Dorpovatian  has  pawed  a-reaolutkmati  aoooidlMe 
with  a  vote  of  the  ratepayers  to  take  action 
ftgainet  a  railway  company  they  ms^.-alao  legally 
OT  TOSol  utton  send  a  dq^utation  to  the  Lieutenan t«> 
tfovemor  to  have  such  resolution  conflmed  ^  audi' 
pay  the  expenses  of  such  deputation.    Th»  Ailk^ 
iornmf>  Oeieralv.  The  Oorporaii^n  oj  IbmriiU^^ 
6  R.  L  241,  a  C.  1874. 

671.  To  Repeal  By'Lawt* — A  by'-law  of  a^vtlr^ 
lage  or  municipality  may  be  legally  repealed  by 
a  resolution  passed  by  the  body  having  powerrto 
{Change  the  by-law,  when  done  in  good  faith  aodl 
without  any  public  wrong  or  suMtantial  injua 
Itice  resulting  therefrom.  SSgmn  eiaL  A  Mrigtp, 
;16  L.  G.  J.  153, 8.  G.  1872 ;  509  de  510  M.  C 

.    672.  To  Sign  ProwUseor^  Noieej^On  aotion, 
to  recover  the  amount  of  a  promissory  note  si^edr 
ibv  the  secretaryHreasurer  of  a  municipality-^ 
Aeldt  that  where   the  power  of  signing  suchy 
.promissory  notes  was  not  expressly  given  to  suah» 
corporation  by  its  charter,  or.  otherwise*  sucbf 
ipower  cannot  be  implied  as  necessary  to  acc^mr 
plish  any  of  tbe  purposes  for  which  the  oorpora- 
tion  is  created.    Paeattd  v.  The  Corporation  of 
HoLifoM  South,  17  L.  G.  R.56,S.  G.  R&  186fr. 
;    673.  And   hM,  also,  that  promissory  notea« 
signed  by  such  corporation  in>  settlement  of  a« 
judgment  against  a  municipality   is  null,  the^ 
lef^islature  ha  vine  empowered  municipalities  to^ 
raise  money  in  a  difi^rent  manner.    Ib« 

674.  To  TVon^a^rt—Municipal  corporatioas 
have  the  power  to  transact  in  allclaims  for.  dam- 
agen,  or  otherwif>e,  against  them,  and  are  bound 
by  such  trannactionstand  cannot  be  relieved  fN>m 
them  except  for  the  same  reasons  as  may  be  in*" 
voked  by  any  individual  possessed  of  all  hiai 
civil  rightB.  ' Baehaind  v.  The  Corporation'  ofi 
St,  Th^dore  cP Acton,  2  R  L.  325,  S.  G.  I870i 

675.  With  Beaard  to  Boundariei.—A  municir 
pal  corporation  has  no  right  to  establish*  boundn 
aries  between  streets  and  neighboring  proprietOJM» 
without  obtaining  tbe  consent  of  the  parties,  or 
in  default  of  such  consent,  without  taking  the 
ordinary  proceedings  en  &onuMr«  before  the  courta 
and  a  resolution  of  the  council  authorising  such 
act  is  illegal,  and  will  be  declared  so  ina  manner 
provided  by  art,  997  et  seq.  C  G.  P.     The  Attmh 
ney  General  v.  The  Corporation  oflber^iUe,  6. 
R.L.  241,8.  G.  1874 

676.  Notwithstanding  22  Vic,  cap.  64,  sec.  53v 
the  city  inspector  is  not  tbe  judge  of  tb^  bouod*^ 
aries  wtween  streets  and  the  property  of  indi vi- 
dua! f^  and  cannot  take  away  fences  erected  1^^ 
individuals  along  the  line  of  the  streets,  without 
first  establifthing  the  boundaries  in  the  ordinary 
manner.  Lanier  k  Loupret  k  Menard,  6  R.  u* 
850,  8.  G.  1874. 

677.  With  Regard  to  loan*.— The  resolutio* 
of  a  municipal  council  authorizing  the  borrowing*, 
of  money  at  a  rate  of  interest  greater  than  the 
orHinarv  legal  interest  is  illegal  and  null,  in 
caeen  where  by  its  act  of  incorporation  the  muni- 
cipalitv  is  prohibited  from  paying  any  highee 
rate  than  that  allowed  by  law.  TheAltomejfi 
General  v.  The  Corporation  oflbertilUf  6  H.  L. 
241,  S.  G.  1874;  492  et  seg.  M.  G. 

.  678.  With  Regard  to  Penalties— K  corpor- 
ation hafl  not  the  right  by  its  council  to  remit  a' 
penalty,  unless  such  power  is  especially  coi|r.. 
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ferred  upon  it  hy  its  act  of  inoqrporatiOD,    lb., 
A  1042  et  seq.  M.  G. 

XXX  Vl.  Priyileob  of,  for  Absbbsmbht. 

679.  The  corporatioD  of  the  city  of  Qaebec  ha» 
DO  privilege  upon  immoveable  property  for  the 
aaeefiAments  imposed  upon  the  eame,  such 
privilege  not  having  been  given  by  the  act  of  in- 
corporation and  having  no  ezif^tence  at  oonomon 
law.  Emot  v.  Orkna/  A  The  Mayor  et  al  of 
Quebec,  3  L.  G.  a  289,  S.  G.  1851. 

XXXVn.  PBOOis-YBRBAL  OF  SUPERIKTEK- 
DEAT. 

.  680.  On  appeal  from  a  procU-verhal  for  build- 
ing a  bridge —  Held^  that  where theproc^-rerdaZ 
has  been  made  by  the  superintendent  without 
visiiingthe  locality  or  examining  the  previous 
VToeif-verbal  connected  with  the  works,  it  will 
be  set  aside  as  not  entitled  to  confidence.  Dan- 
sereau  v.  The  Corporation  oj  Verchhres,  1 
L.  C.  L.  J.  92,  S.  G.  L^66 }  796  et  seg.  M.  G. 

XXX  VIII.  Reootert  of  Fines. 

681.  An  action  brought  by  an  individual  for 
the  recovery  of  fines  incurred  under  art.  440  of 
tlie  Municipal  Gode  must  be  taken  both  in  the 
name  of  the  prosecutor  and  in  the  name  of  the 
corporation.*  Robert  v.  Doutre,  6  R.  L.  400, 
C.  C.  1874. 

XXXIX.  Report  of  Delegates. 

682.  Delegates  appointed  by  several  muni- 
cipalities, for  the  purpose  of  the  opening  of  a  road 
in  which  they  are  all  interested,  may  make  their 
return  or  report  to  a  writ  of  certiorari  by  their 
principal  officer,  and  it  is  not  necessary  in  such 
case  tbat  such  return  or  report  bear  the  seal  of 
such  officer.  Begina  v.  Talbot,  2  Rev.  de  lAg. 
46,  Q.  B.  1845. 

XL.  Rights  of. 

683.  Goer  Asaesament  Boll — The  defendants 
were  required  to  produce  at  enqu&te  an  assess- 
ment roll,  and  an  order  of  court  was  made  direct- 
ing them  to  deposit  the  same  in  court;  on 
motion  to  rescind  the  order-^ Held,  that  the  city 
oouM  not  be  obliged  to  dispossess  itself  of  an 
assessment  roll  in  order  that  it  be  filed  as  evid- 
ence in  court.  Workman  v.  The  City  of  Mon- 
treal, 20  L.  G.  J.  217,  S.  G.  1876. 

684.  With  Begard  to  BcUltaws. — In  an  action 
by  a  municipality  against  a  railway  company  to 
compel  it  (o  build  a  oridge  over  the  railway  at  a 
point  where  the  plaintiff  had  hy  proc^a- verbal 
ordered  that  a  public  roail  should  crosn — Held, 
confirming  thejudgment  of  the  court  below,  that 
municipalities  have  no  righi  to  impose  on  rail- 
way companies  the  obligation  of  performmg 
works  in  relation  to  public  roadp,  independent  of 
thoiwreauired  foritsrailwav.  The  Corporation 
of  the  Pariah  of  St.  LiSoire  St  The  Grand 
Trunk  Railway  of  Canada,  16  L.  G.  R.  198  A  1 
L.  G.  L.  J.  64,  Q.  B.  1865. 


«BBeh  pro«seBt)on  may  be  broocht  by  say  perwrn  of 

«ia  bifl  own  same,  or  by  the  haaA  of  the  eoondl  in 
naoMOftlMaanielpaloorponitton.    lOMlLa 


685.  With  Begard  to  Water  Baiea.—ln  appeal 
from  a  judgment  in  the  Recorder's  Courts 
Held,  thattne  corporation  of  Quebec  had  aright 
to  recover  from  the  citisens  on  a  quantum  meruit 
for  water  delivered,  where  the  supply  of  water 
was  not  sufficiently  continued  or  abundant  t<^ 
subject  them  to  the  payment  ofthe  full  rate. 
Failea  v.  The  Mayor,  d:e.,  of  Quebec,  13  L.  G.  H. 
335,  Q.  B.  1862. 

XLI.  Roads,  aee  Powers  of. 

686.  Actiona  Concerning. — A  possessoTj  ac- 
tion will  lie  a<;ainst  a  municipality  where  the 
latter  seeks  by  proc^averbal  to  open  a  road 
through  private  property,  if  it  appear  that  the 
occupant  has  been  in  peaceable  poapemion  for  a 
year  and  a  day.  Hall  it  The  Uorporatum  of 
the  Town  o/Levia  et  al,  3  R.  L.  389,  Q.  B.  1871. 

687.  And  though  such  proprietor  have  enctosevl 
with  his  own  land  a  public  roadi  if  he  have  had 
undisturbed  possession  of  it  for  a  year  and  adav^ 
his  possession  is  sufficient  to  bring  the  posses 
sory  action  against  the  municipality,  notwith- 
standing that  the  object  of  the  road  has  never 
been  changed.    lb. 

688.  Application  of  Boad  Aei.-^Oik  a  com- 
plaint against  the  trustees  of  the  Montreal  Turn- 
pike Road  for  obstructions  and  nuisance  in  im- 
peding the  complainant  in  his  passage  over  the 
road— ^eM,  that  the  Municipal  Act  of  1860  did 
not  apply  to  the  roAd  or  roads  under  the  control 
of  the  trustees  of  the  Montreal  Turnpike  Beads 
but  that  such  roads  were  exempt  from  the  oper- 
ation of  the  act.  The  Truateea  of  the  Montreal 
Turnpike  Boad  A  Bernard,  4  L.  G.  J.  326,  G.  C. 
1860 ;  751  M.  G. 

689.  Cloaing  of— A  municipal  council  can- 
not proceed  to  the  abolition  of  a  road  without 
having  previously  given  a  public  notice  to  those 
interested,  and  the  inhabitants  of  a  neighboring 
municipality  to  which  such  road  leads,  and  who 
have  been  for  a  long  time  charged  with  its  man- 
tenance,  must  be  considered  as  interested  and  aa 
having  a  right  to  the  notice  mentioned  in  art. 
530  ot  the  Municipal  Gode.  Lambert  erp.  A  The 
CorporationaofSt.  Pomuald  A  of  the  County  of 
Levia,  1  Q.  L.  R.  310,  G.  G.  1876. 

690.  County  Boada, — The  council  of  a  county 
cannot  by  law  establish  a  road  a  part  of  whiclk 
is  in  one  and  a  part  in  another  local  monicipa- 
ity,  without  first  declaring  by  resolution  or  by 
proda-verbal  such  road  to  be  a  county  road,  and 
any  road  so  established  by  a  county  moat  be 
maintained  under  the  control  of  sucn  county.* 
Ball  et  al  v.  The  Corporation  of  the  Comnty  of 
Stanatead,  17  L.  G.  J.  312,  G.  G.  1873. 

691.  Liability  of  Proprietora. — A  proprietor 
of  township  land  is  personally  reepobsiDle  for 
damages  occasioned  by  the  ba<f  state  of  the  road 
opposite  his  property. +  Chupille  v.  The  Cor- 
poration of  the  Townahip  of  Cheater  St  RatU,  3 
rt.L.  3,  G.  G.  1871. 


•  Every  mnnielpal  road  or  every  part 
between  the  looal  monlolpalltlet  iiaec 
If  sttoh  road  or  part  of  a  road  lies  be^ 
mnnicipalitlM  wblob  farm  part  of  two 
palitlet,  tt  It  the  road  of  sneh  two  oomnty 
765  M.  C. 

t  The  front  road  of  «aeh  lot  Istaila 
owner  or  ooenpantof  each  lot.  If  alot  h 
eapiedtnp<MtfonsbytwoormOf<  . .   ^. 
oesapaati  are  jolati^  and  seyeially  liaMa 
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692.  Miidnteiumee  of.— Bat  the  right  to  cause 
the  removal  of  obetructione  and  encroachinente 
on  the  public  roads  and  streets  belongs  ez- 
closively  to  the  municipalities,  and  private  per- 
sons possess  no  right  of  action,  at  least  none  by 
vhicn  ther  can  claim  damages,  real  or  special. 
Bavrdon  k  B^nard,  16  L.  C.  J.  60,  Q.  B.  1871 ; 
789  A  793  M.  C. 

693.  A  municipal  corporation  is  only  bound 
to  maintain  roads  after  it  has  passed  a  by-law  in 
Accordance  with  art  53d  of  the  Municipal  Code, 
and  as  long  as  no  such  by-law  is  passed  no 
obligation  Ties  upon  tne  corporation,  and  the 
obligation  of  maintaining  roads  remains  fully 
and  entirely  on  the  rate-payers.  Parent  v.  The 
CorporetHon  of  Si,  Henri,  A  Foumier  v.  The 
^orvoraiUm  of  the  ViUaae  ofLauzon,  &  Lemay 
T.  The  Corporation  of  St  Louis  de  LoibinUrey 
I  Q.  L.  R.  369,  C.  C.  1873. 

6^4.  Action  for  a  penalty  was  brought  against 
a  corporation  for  not  keeping  a  road  in  eood 
order — Held^  that  a  county  municipality  which 
declares  a  rcMMi  to  be  a  county  road  is  responsible 
for  its  condition,  and  in  default  to  keep  it  in 
good  order,  it  is  liable  to  the  fine  imposed  by 
Jaw.*  Huot  V.  The  Corporation  of  the  County 
of  Montmorenci,  2  Q.  L.  R.  263,  C.  C.  1876. 

695.  It  is  the  duty  of  a  municipal  corporation 
4o  keep  or  cause  to  be  kept  in  repair,  all  local 
roads  flubject  to  their  control,  including  roads 
leading  to  and  established  for  the  benefit  of  the 
inhabitants  of  another  municipality,  and  the  by- 
road to  be  kept  in  repair  by  the  inhabitants  of 
the  range  to  which  they  lead  from  any  other 
range  on  the  by-road  leading  from  one  ran^je  to 
another  in  the  same  municipality.  Dubois  v. 
The  Corporation  of  St.  Croix,  1  Q.  L.  R.  313, 
C.  C.  1876. 

696.  Opening  of — Upon  a  petition  to  set  aside 
a  manicipal  by-law  authorizing  the  ooening  and 
establishment  of  a  road — Heli  that  the  council 
in  compliance  with  the  Statute  36  Geo.  UI,  cap. 
9,  were  bound  to  give  the  notices  required  by  that 
Act,  and  that  if  such  road  be  a  by-road  it  was 
necessary  that  indemnity  for  the  land  should  be 
paid  or  tendered,  before  the  opening  of  the  road, 
to  the  proprietor ;  and  that  however  long  a  road 
may  have  been  opened  and  used  by  the  public, 
no  right  was  thereby  acquired,  and  the  proprietor 
of  the  sou  can  at  any  time,  when  &  proe^s-verbal 
is  made  recognizing  the  road  as  a  public  road, 
claim  to  be  indemnified  for  the  value  of  the  land. 
Foran  et  aL  exp.,  4  L.  G.  R.  52,  G.  C.  1854,  and 
note  to  art.  688  supra. 

697.  In  an  action  by  a  municipality  to  be  de- 
clared proprietor  of  a  certain  piece  of  laud  which 
had  formed  part  of  a  street,  but  which  they  had 
appropriated  and  enclosed,  in  virtue  of  a  by-law 
passed  by  the  council  of  the  municipality — Held 
that  a  municipal  corporation  could  not  abolish 


be  done  on  the  whole  of  the  front  road  of  such  lot,  even 
ia  the  cese  when  the  part  of  the  lot  poeseeeed  or  oooupied 
bj  them  does  not  border  upon  the  road,  saving  their  re- 
coarse  against  each  other  In  proportion  to  the  value  of 
the  land  oeottided  by  each  of  them.  824M.  G.  Ihe  work 
of  keeping  br-roads  leading  from  one  range  to  another  in 
repair  is  peixormed  by  the  proprietors  or  oooupanta  of 
the  taxable  property  in  the  range  to  which  such  by-road 
leads  from  any  older  range.    8^  M.  G. 

•  Every  ecNfporaUon  ia  hound  to  maintain  the  roads 
and  sidewalks  uader  its  control  in  the  condition  required 
by  law,  1»r  ttaa  nroois^erbaux  and  by  tlie  by-laws  which 
T«calacB  wnu  under  a  penalty  not  exceeding  twenty 
doOaii jCoream iafiraotion thereof.  793  M.  G. 


a  road  by  by-law,  but  must  do  so  b^  proems-- 
verbal  under  the  Lower  Ganada  Municipal  Road 
Act  of  1865,  and  that  such  by-law  was  null. 
The  Corporation  of  the  Parish  of  Verchhes  r, 
BouHllei,  2  L.  G.  J.  116,  S.  G.  1867  ;  626  et  seq. 
M.  G. 

698.  In  an  action  to  annul  a  sale  of  land 
made  by  a  municipal  corporation  for  the  amount 
of  an  assessment  for  the  opening  of  a  municipal 
road — Held,  confirming  the  judgment  of  the 
court  below,  that  the  establishment  and  opening 
of  a  road  by  a  municipality  in  1869  could  only 
be  made  upon  the  proc^s-verbal  of  a  person 
appointed  by  the  municipality  with  the  power 
or  a  superintendent  of  a  county  giving  notice  of 
his  proceedings,  and  that  such  prods-verbal 
could  not  be  homolo^ted  unless  notice  of  such 
homologation  was  given.  The  Corporation  of 
the  Parish  of  St.  jBarthol^my  &  Desorcy^  16 
L.  G.  R.463,'Q.  B.  1866. 

699.  Width  of —A  front  road  (chemin  de 
front)  must  not  be  less  than  thirty-six  feet  in 
width,  French  measure.* 

700.  Winter  Roads. --Where  action  was 
brought  against  a  road  contractor  for  havins 
taken  down  the  plaintiff's  fences  and  ran  a  road 
across  his  property  in  winter  time,  and  the  plain- 
tiff pleaded  that  he  acted  under  the  inspector  of 
the  municipality — Held,  that  the  municipality, 
under  sec.  42,  par.  3,  of  the  Municipal  Act,  had 
no  right  to  take  down  a  private  fence  and  run  a 
road  across  private  property,  even  in  winter  time, 
and  even  though  it  could  be  replaced  at  little 
co6t.tZat?otV;  v.  Gravel,6L.  G.J.  113, G.G.  1862. 

701.  Where  a  winter  road  was  traced  across 
plaintiff's  property  under  the  Municipal  Act  of 
Lower  Ganada,  and  his  fence  taken  down  for  that 
purpose — Held,  that  as  the  fence  was  of  stone 
laid  up  without  mortar,  that  it  must  be  a  fence 
that  could  be  removed  without  difficulty,  and 
that  an  action  against  an  inspector  for  tracing 
the  road,  and  another  who  assisted  in  removing 
the  fence,  must  be  dismissed.  Lavoie  v.  Hotte 
et  aL,  14  L.  C,  R.  441,  G.  C  1864. 

702.  And  in  an  action  against  the  corporation 
of  Quebec  city  for  an  accident  which  occurred 
to  the  plaintiff  while  crossing  the  ice  opposite 
the  city,  the  defendant  pleaded  that  the  road  on 
which  plaintiff  had  met  with  the  accident  had 
been  opened  by  private  individuals,  and  they 
were  not  responsiole — Held,  that  not  having  pro- 
tested against  the  opening  of  such  road,  that  the 
corporation  was  responsible  for  any  accidents 
which  might  happen  in  consequence  of  its  dan- 
gerous conditions,  or  for  neglect,  or  for  want  of 
care,  and  that  they  would  be  condemned  accord- 
ingly. Shepherd  v.  The  Mayor,  d:c.,  of  Quebec, 
16  L.  G.  R.  127.  G.  G.  1865. 

XLII.  Sale  of  Land  for  Taxes. 

703.  In  an  action  brought  by  an  absentee  pro- 

Erietor  of  land  in  the  township  of  Upton,  which 
ad  been  sold  by  the  municipality  of  Upton  for 
a  special  assessment,  amounting  to  sixteen  huQ. 


^Erery  front  road  most  he  at  least  36  feet»  and  every 
hy-road  at  least  26  feet,French  measurcjin  width  between 
the  fenoe§  on  each  side  thereof.    768  M.  C. 

t  Winter  roads  on  land  may  be  laid  oat  beyond  their 
lines  in  summer,  and  across  any  fieid,enclosiire  or  land  in 
standing  timber.  840  M.  C.  With  the  consent  of  the  pre- 
prtetors.    Q.  39  Vic.  c  39,  s.  13. 


mtb  «iui«[o^A(L  coBFOBAflnoKs.    Mmimvtm.  eoB9CJuBss&m.  «k 


idM»J-«iid'tiiM4olkn«iMl4izty*fDiir  <tttto,'<>M['gwy^ti<MW^<)<>Mid  lag— iiifci'Mii  ailis  of 
Mo  ktffelbatD'iwiiimd  fay-oaofltraetio^aMftdiffira^peii^'iyy  tliemlbr^^ 
t«i«i  te«cd*00'the  ivportaf  a  •urvvjfCNr  biMd  to 

*txMaiiM*€iid<kkj  outthoifoftd,  awl^wiuofa  rfpon| 
!«iM>h<moilotated  on  the  pnoviao  UMttbe  md,; 
•should  uot  oe  opeoed  until  applied  for  by  the 
H»ftie»  inlfKetea,  mad  that  the  plaintiff  pmyecf 
»UMtthe>dffeodMit  be  oeodemned  to  deeiet  from 
ItiooMiog  him  in  the  poesesnon  of  the  landy  and 
(to  pay  him  <laaiaf  ee  in  .$2000,  on  the  groundi 
^tliat  the  opening  of  the  read  had  never  been  ap* 
#jplied  for  ae.profkludy  aad  that  he  had  not  had 
»4tte  notiee  ae  required  by  <law,  and  that  the 
«afleeK8iiient  wae  oppreaeive,  inaemneh  as  it 
» amounted  to  ono^alf  the  aveoece  ▼aioe  of  the 

land,  and  thedWendanie  relief*  principally  on 

the  plea  of  want  of  jurisdiction  in  the  superior 
'CiMirt  to  entertain  an  appeal  f^m  the  aeti*  of  a 

•  municipal  corporation-^JETeU,  reversing  thedeci- 
9 tun  A  the  court  below,  that  the  plaintiff' bad 

• «  right  of  aetioo  before  the  Superior  Court  to 
•have  the  aale  by  defendant  declared  ille^,  and 

that,  although  the  defendant  had  a  rignt  to  re- 
'4)over  the  reasonable  and  wst  value  of  the  work 
>irbioh  Ihey  had  caused  to  be  performed  ;  yet  that 
^jLh«y  had   not  a  right  of  their  own  authority 

merely,  «nd  without  the  intervention  of  any 
/judicial  proceed  infl^e,  to  eel  I  the  lots  of  land  b^ 
•liOf^ng  to  the  eaid  plaintitf,  and  the  action  of 
>ilie  eaM  ]Mniiff  ehould  have  been  maintained 

wi(h  costs.  MeDougall  A  The  C&rporation  of 
*ike  Pariih  of  SL  Bi>krtm  <PUpUm,  5  L.  G.  J. 

^2d  &  11  L.  C.  R.  353,  Q.  B.  1861. 

74)4.  And  in  a  petitorjr  action,  brought  to  re* 
«eovi'r  possession  of  a  piece  of  land  purchased 
**l)y  plaintiff  at  a  municipal  sale  for  taxes,  and 

wbK;ti  land  was  still  held  by  defendant,  who 
i|>leH<ied    possession    under   a    location   ticket 

graiKied  to  him  by  the  British  American  Land 
'  O'uipany  subsequently  to  the  plaintiff's  title, 
>aiul  that  the  Company  had  been  in  possession 
«for  upwards  of  ten  years,  and  that  no  taxes  were 
-<liie  ou  the  lot  at  the  date  of  the  sale,  and  the 

reiurt)    of   the  secretary-treasurer,    that  taxes 

were  due,  was  all  false  and  erroneous,  and  tlie 

•  s»)e  was  consequently  null  and  void ;  and  pleaded 
<  al  'w',  that  the  plaintiff's  title  had  been  obtained 

M  ithiii  the  two  years  allowed  by  the  Municipal 
A(.t  to  redeem  such  lots.  The  plain  tiff  d  em  uired 

•  to  til*-  plea  on  the  ground  that  the  validity  of  his 
deed  ojuld  not  be  tested  by  such  an  action,  in 
Willi-  I  neither  the  corporation  of  the  township 

:  the  county  were  parties,  and  because  such 
^  Kild  not  be  annulled,  nor  the  plaintiff  dis- 
ced until  after  the  judgment  of  a  com- 
>t  tribunal   against  the   municipality,  the 
arytreasurer  of  which  had  received  the 
y,  and  ordered  the  repayment  of  the  money, 
lared  the  sale  null  and  void — Held,  revera- 
liie  judgment  of  the  court  below,  that  the 
y^  >vi^ions  of  C.  S.  L.  C.  cap.  24,  sec.  64,  under 
w)ii(^li  the  demurrer  was  brought,  did  not  apply, 
<  111  the  demurrer  must  be  dismissed  with  costs. 
M  n'kill  &  Heath,  15  L.  C.  R.  408  &  1  L.  C  L,  J. 
,  S.  C.  R.  1865. 

7<!5.  And  in  another  case  where  land  had  been 

1 1  by  a  municipal  corporation  for  taxes,  and 

I      debtor  redeemed  the  property   within  the 

*'.i\e  allowed  by  the  Municipal  Act,  and  the  ad- 

j  dicAtaire  brought  action  en  garantie  again8t 

two  corporation  who   sold  the  property— -flcW, 

'  rt'verising  the  decision  of  the  court  below,  that 


wattaapas  oAoers  of  justieevre  <h6iiiid  to^war 
rant  theiptaots.  BmrntdA  *f(ke€at9ardiifiief 
ikeOm^of  AfiMHukOyll  L. C.  tt.'M^i  Q. B. 
1867. 

706.  Where  an  imtDOveaUe  has' been '•oltbj  a 
municipality  for  taxes,  and  actioa  '»  brouj^t 
by  the  owner  to  set  aside  the  aale  aiBki  adjiahca- 
tioo,  it  is  not  neeeasary  to  bring  into  the  case  the 
oorporatioo  of  the  county,  if  the  irregolaritieB 
and  nulUties  invoked  are  exelusi^y  attribot- 
able  to  the  local  oorporatkMi  or  its  eecretnj. 
PatUm  v.  La  Oorp&raHon  4e8t,  A9$it6d Acton, 
13  L.  C.  J.  21,  S.  C.  1868. 

707.  And  in  such  action,  it  ia^lbr  the  muoici- 
pality  to  establish  that  all  the  fbmalitiee  r- 
quired  by  law  have  been  observed.  lb.  &  998  e< 
sea.  M.  C. 

708.  Aadthedemandof  payment  reiiiuired  by 
paragraph  13  of  aection  59  of  the  Municipal  Act 
luufil  be  made  in  order  to  enforce  payment  of 
the  assessment,  and  to  autborice  the  sale  either 
of  moveables  or  iuMnoveables.    lb. 

709.  Where  a  dispute  aroee  ooneeming  the 
t'tle  to  a  lotof  land  which  bad  been  sold  by  the 
municipality,  but  of  which  the  purchaser  nt- 
elected  to  register  his  deed  or  to  take  possessieo^ 
Held,  that  he  had  no  title  as  against  the  origis*! 
proprietor  who  had  possession  and  had  registered 
Lis  deed.*  Coya  v.  POlerin  A  Pdierin  £  HimU 
A  Hinde  A  EarU  et  a/.,  2  R.  L.  44,  8.  C.  18T0; 
1591  &  2098  C.  C. 

710.  The  local  corporation  which  causes  luid 
to  be  sold  for  taxes,  and  the  county  corpoiatioD 
which  sells  at  its  request,  are  eoualiy  respoosiUe, 
and  the  guarantees  of  the  purchaser  for  any  mis- 
takes or  illegalities  made  by  their  secretsry- 
treasurer.  And  where  an  sction  engetrantie  wai 
brought  by  the  purchaser  in  such  case,  eves  sfier 
the  lapse  of  two  years  from  the  time  of  sale— 
Held,  that  the  action  should  be  maintamed. 
BarUaf  v.  Boon  A  Amufrong  &  The  Chrpan- 
iion  of  the  County  of  Beauee  et  €tl^  19  L.  €.  J. 
10  A  1  Q.  L.  R.  33,  S.  C.  R.  1824. 

711.  At  a  sale  made  by  the  secretary-tres- 
surer  of  a  municipality  under  the  Act,  he  ba^ 
not  the  right  to  purchase  for  himself.     Wid 
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steed  V.   The  Corporation 
R.  L.  448  ^  15  L.  C.  J.  249, 
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712.  Leases    by    corporations  and  releoM^^ 
should  be  under   the  seal   of  the  corporatioo. 
Smith  V.  McShane,  15  L.  C.  J.  203,  S.  C,  H'l 
Q.  37  Vic.  cap.  51,  sec  1. 

XLIV.  Secretary-Treasurer. 

713.  The  secretary-treasurer  of  a  mun  icipaliiv 
holds  his  office  onlv  at  the  pleasure  of  the  couc 
cii.f    Loiseau  v.  Lacaille,  2  R.  C.  237,  C  C. 

1872. 


•The  deed  of  sale  most  be  registered  wlAdae  diUg«B<^ 
on  the  demADd  of  the  warden,  or  of  His  S8Qretar7-tr««- 
sarer.    1010  M.  C. 

t  The  lecrettfy-treaaiixer  res>atos  la  sAm  daitag  tie 
pleuore  of  tba  eoancil.   IIS  M*  C. 


99!  KUNidDHUL^mMraRATiQNs.    HUNjeiPiiL^acniiVBKnoNs.  «ff^ 


714.  A  b>^Uiw  of  a  muDicipality  fixing 


iliJ 


amoant  of  m  8pecial««l^tt]^  raised  mnsi  spacifjfi  «leM«D^r«W€Ottnwltor<ta«iie»l^  ^^^^^'^'^^ 


in  a  DTMifefnaaai^r  the'Qhjectof  BueKtax.  PaU 
Ian  ▼.  M%bfiM^ili^^^  AMOfi  ^AeUmy  \i 
L.  G.  J.  21,  8.  C.  1868 ;  489  e<  mo.  M.  G. 

7f5.^^ftM  IttMrtbjAie  bltiM'be  |M«6Hi6n^  to 
the  exad  amount  of  all  tHe  teaaMe  |m)pei-ty. 
lb. 

YI6.  "A'tMAfoipAl^e^d^l^^iion,  l^liea  tennuriag 
the  eoiMhBOt  of  obttttMsi^Ders  appoiAied  in  a 
matter  to  which  it  is  a  partj,  lire  tiotacting  as 
a  legislative  bodj,  ba(  as  an  administrative  ooe^ 
Brown  A  SpringU  ▼.  The  CorporaHon  of  Mont* 


ite8.  MH9n  'tlie'filltWtofrvaslI^  l»>lka^'Mle 


717.  Where  there-is  appeal  firom  an  action  of 
a  local  corporation  to  that  of  a  couDtv  corpora- 
tion onder  sec.  66  of  the  Consolidated  Municipal 
Act  of  Lower  Ganada^  the  connty  council  must 
be  considered  as  a  judicial  tribunal,  whose  deci- 
sions have  the  force  of  judgments  rendered  in  an 
ordinary  judicial  tribunal.  Lafond  ei  al.  v.  Bois- 
vertetaC  I  R.  L.4H  G.  G.  1864. 

718.  And  from  such  action  there  is  appeal  to 
the  Circuit  Court  under  the  next  section  of  the 
same  Act.*    lb. 

XLVin,  SuBJiOT  TO  Prohibition. 

719.  A  municipal  body  has, the  right  to  issue 
warrants  of  seizure  for  tne  payment  of  taxes  as 
an  inferior  tribunal  to  which  a  writ  of  prohibi- 
tion will  lie  when  it  has  exceeded  its  jurisdiction. 
Armstrong  exp.,  1  R.  L.  48,  S.  G.  1868 ;  1031 
C.  C.  P. 

XLIX.  SUPRRINTKHDENT. 

720.  A  hotelkeeper  is  not  competent  to  fill  the 
position  of  supermtendent  of  a  municipality. 
Leclerc  v.  La  Corporation  of  SU  Joacnim  de 
FoinU  Claire,  7  L.  G.  J.  81,  S.  C.  1863. 

L.  Taverh  Lioenbrs. 

721.  The  corporation  of  the  city  of  Quebec, 
under  14  and  15  Vic,  cap.  100,  has  a  discretionary 
power  as  to  the  renewing  or  refusing  tavern 
licenses,  and  in  the  exercise  of  such  discretionary 
power  they  are  not  subject  to  the  control  of  the 
Superior  Court  or  any  of  the  judges  of  that  court. 
Lavlar  exp.,  2  L.  C.  R.  274,  S.  C.  1862. 

722.  Nor  can  the  license  commissioners  of 
Montreal  be  compelled  by  mandamus  to  grant 
a  license.  Privett  &  Sexton  ei  al,  18  L.  C.  J. 
192,  S.  C.  1874;  Q.  37  Vic,  cap.  3. 


^oo^p«>al9bii«^to^tfill  m^nMaad>^  sk«MUe,  OD^Clfe 
ground  that  he,  the  petitiMcliS  hid  1^ewa^|)^t«l 
to  the  same  charse  by  the  governor  under  IB- 
Vic,  cap.  100— .^2d,  dismissing  the  petition^, 
that  as  ^tMre  was  proof  Hhat  the  appoint- 
ment had  been  made  by  the  governor  on  ftilso 
representations  that  there  was  a  vacancy,  when 
in  rcalily-ihe  vaoaocy  whiafa  had  exists  had 
been  alre«iy  a&led  by  the  oouaeiil,  that  suoh 
apooiniment  was  null  and  void.  ^BroHemt  v.. 
iStonnette,  3  L.  C.  J.r94,  S.  G.tL867  ;  177, 32& 
\iL  340*M.^C. 

LII.  Vaoahot  in  GounOiL. 

724.  The  simple  fact  that  a  councillor  has  left 
his  domicile  or  place  of  business  in  the  munici- 
pality is  sufficient  to  vacate  his  seat.  Loiseau 
V.  Laeaillt,  2  R.  G.  7Si&,  G.  C.  1872. 

726.  And  his  seat  is  vacant  as  s6on  asf  he*  has 
no  longer  the  right  to  sit  at  a  meeting  of  the 
council.    lb. 

726.  And,  therefore,  a  by-law  dividing  a  mu- 
nicipality into  elMStorai-  distriots  adoptedl>y  four 
councillors,  of  whom  one  has  ceased  to  form  part 
of  the  oottacil,  is  null.  -lb. 

727.  And  the  object  of  art.  120  of  Municipal 
Code  is  to  protect  outside  parties  in  the  cass'Of 
illegal  votes  being  had  by  inadvertence.    lb. 

UII.  Valuation  Roll  of,  «ee  Assessmrnt 
Roll. 

728.  The  valuation  roll  of  a  municipality  must 
be  deposited  for  revision  within  the  courts  of  the 
municipality  to  which  it  refers.*  Les  Comtnis- 
saires  a^Eeoles  pour  la  MunicipaUU  Siculaire  de 
Si.  Rock  de  Quebec  Nord  v,  Rousseau,  14 
\j»  G.  R.  93,  G*  G.  1863. 


*  Any  jnnoc^*Hrer6a/,  roll,  resolation  or  other  order  of  a 
municipal  council  mar  be  set  aside  by  the  Magistrate's 
Court,  or  trj  the  Cironit  Court  of  the  county  or  dtstriob, 
by  reaaon  of  its  illegality,  in  the  same  manner,  within 
tne  same  delay,  and  with  the  same  effect  as  a  municipal 
by  law,  and  is  subject  to  the  provision  of  arts.  461  &  700. 
100  M.  C. 


LIV.  Watrr  Coursrs. 

729.  Held,  on  certiorari,  that  the  original 
prods-verbal  of  K  water  course  must  be  homolo- 

fated,  and  not  a  copy  thereof.     Vincent  exp-,  6 
,.  G.  R.  487,  S.C.  1856. 

LV.  Water  Rates. 

730.  On  a  eeriiorari  to  set  aside  a  conviction 
of  the  Recorder's  Court  of  Quebec  for  taxes 
claimed  by  the  city  for  water — Held,  that  the 
corporation  could  not  make  any  by-law  iuiposing 
a  water  tax  upon  any  of  the  wards  witbm  the 
city  I  until  it  was  ready  to  furnish  to  the  citizens 
of  such  ward  a  continuous  and  abundant  supply 
of  pure  and  wholesome  water.  Dallimore  exp., 
11  L.  C.R.  436,  S.C.  1861. 

731  And  in  another  action  by  the  city  of  Que- 
bec for  water  rates — Held,  reversing  the  judg- 
ment of  the  court  below,  that  a  building,  in  the 
lower  part  of  which  there  were  stores  in  which 
soods  were  sold  both  by  wholesale  and  retail,  and 
toe  upper  part  of  vi  hich  was  kept  as  an  office. 


•  The  valuators  must  deposit  the  valuation  roll  made 
by  them,  within  the  delay  nxed  for  making  such  roll,  in 
the  ofBoe  of  the  council.  Such  deposit  cannot  be  made 
after  \he  prescribed  delay  has  expired.  726  M.C. 
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wu  not  subject  to  «  water  rate  of  two  Bhillinge  in 
tbeX  oailsBaeesaedanDUBt  vftlneaauiocoDpieil 
bouae,  but  can  onl;  be  lazed  ae  a  Stor«,  that  M 
to  the  ezlent  of  one  abilliiig  io  the  £,  and  no 
more.  Shaio  t  The  Mayor  et  al,  of  QuOee^  16 
L.C.  R.  6G,  Q.  B.  1864. 


MUNICIPAL  COUNCIL. 
I.  Stitvs  or. 

732.  In  appeal  erora  a  decision  ofa  muuicipa) 
-couDcil  homologatioga  report  coDcenting  a  road 
— Held,  that  tbeinuniciiil  council  of  a  county 
and  the  corporation  of  tne  same  count]'  are  one 
and  the  same.  Skiaumt  k  The  CorvoratUm  of 
the  Ooantu  of  LolhinUre,  U  L.  C.  B.  444,  C.  C. 

MUNICIPAL  COUNCILLORS. 


MUNICIPAL  LAW— .Sm  MUNICIPAL 
C0BP0RATI0N8. 

J.  Appeal  fboh  Jddohehtb  dndbr. 

733.  There  is  ao  appeal  from  judgments  ren- 
viered  id  virtue  of  the  Municipal  Act  or  Code. 
Groulxw.  The  Corporation  of  the  FaTUh  oj 


MUTINY  ACT. 


LauraU,  10  L.  C  J.  U,  A  S  L. C.  L.  J.  11, Q. fi. 
lB66i  1033  C-  C.  p.  ft  925  «t  teq.  U.  C. 


MUNICIPAL  0FFICKE8. 

I.  PcTiTioK  AointBT  BT  Qoo-WaKune,  *w 
QUOWAERANTO. 
U.  Who  ARi, 

734.  A  special  aujjerioteiident  ap|ioinledb;F^ 
municipal  corporation  m  a  municipal  officer. 
Lecterc  r.  The  CorporaUon  of  the  ParuhofSl. 
Joachim  de  la  PoinU  Clotre,  7  L.  C.  J. 81,  S.  C- 
1863  i  3C5  et  leq.  H.  C. 


MUNICIPAL  ROADS. 
<KE  OH,  ue  MUNICIPAL  CORPU&i 


MUTINY      ACT— Ae      CX)NVICTIOS 


SUMMAB 


Abt.  1 
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NAVIGABLE  RIVERS 

NAVIGATION 1 

NEGLECT 2-3 

NEGLIGENCE 4-15 

NEGOTIABLE    INSTRU- 
MENTS   16 

NEIGHBORING        PKOPBIE- 

TORS 17-19 

NEWSPAPERS 20-26 

NEW  TRIAL 26-40 
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NAME. 

I.  Ebbob  in,  see  ERROR. 

IL  Of  Cobpobatiox,  see  ACTION  bt  Rb- 

PRESBNTATITB. 


NATURAL  CHILDREN— &c  ILLE- 
QITIMATE  CHILDREN. 


NAVIGABLE    RIVERS. 
I.  Obstbuctiok  of,  see  RIVERS. 


NAVIGATION. 

I.  Season  of. 

1 .  Where  action  was  brought  on  a  contract  for 
(he  delivery  of  timber — Held,  that  the  word 
summer  used  in  such  contract  meant,  under  the 
circumstances  dificloeed  in  the  case,  the  season 
of  navijHition  which  begins  in  the  commence- 
ment of  llay  and  terminates  about  the  end  of 
November,  and  cannot  be  understood  as  limit- 
ing the  time  strictly  to  the  three  months,  which 
form  the  season  of  summer,  as  the  year  is  divi- 
ded in  the  calendar.  Thibodeau  et  aUA  Lee  7 
L.  C.  R.  430,  Q.  B.  1857. 

NEGLECT. 

I.  Of  Rsgistbab  to  Registeb  Mobtoaob,  2. 

II.  ToTbansfeb  Shabes,  3. 

1.  Of  Reoistbab  to  Registeb  Mobtgage. 

2.  In  an  action  of  damages  against  a  registrar 
for  neglecting  to  register  a  mortgage  of  a  pro- 
perty the  plaintiff  had  purchased— jSeZc2,  that 
the  regifltrar  was  respoDsible  for  the  loss  occa- 
sioned by  such  neglect,  or  by  a  certificate  given 
by  him,  wherein  an  omission  occurs,  from  the 
effect  of  which  the  pnrchaaer  is  troubled  in  his 
possession.  Montizambert  &  Talboif  10  L.  C.  R. 
269,  Q.  C.  1860. 

II.  Tbansfeb  Shabes. 

3.  An  action  of  damages  was  brought  against 
the  defendant  for  his  neglect  and  refusal  to  rej^i^^ 
ter  certain  transfers  of  stock  by  the  plaiotifftbr 
several  months — ffeld^  confirm  mg  the  judgment 
of  the  court  below,  that  the  defendant  was  lia> 
ble,  and  that  the  measure  of  the  damages  was 
the  difference  of  the  price  of  such  stocK  at  the 
time  of  its  refusal,  and  its  value  at  the  time  of 
its  subsequent  registration.  The  Grand  T}runk 
Railway    Company  of  Canada  &  Webster,  6 

J,  Q.  B.  l&l. 


L.  C.  f.  178, 


NEGLEGBNCE  —  See  DAMAGES, 
MARITIME  LAW,  MUNICIPAL 
CORPORATIONS,  Ac. 

I.  Cobtbibutobt,  4-10. 

II.  Damages  fob,  11. 
ni.  Liabilftt  of. 

AUomey  ad  litem  for,  12. 
Carriers  for,  see  CARRIERS. 
Workmen  for,  13. 

IV.  PEEsmpnoir  of,   14. 

V.  Pboofof,  16. 


I.  Coktbibutobt. 

4.  In  an  action  bjr  the  representatives  of  a 
deceased  person  against  the  municipality  of  a 
parish  to  recoTer  damages  for  his  death  in  con- 
sequence of  the  alle^  unsafe  and  perilous 
condition  of  a  winter  road,  which  caused  the 
upsetting  of  his  sleigh — Held,  confirming  the 
judgment  of  the  court  below,  that  where  the 
accident  was  caused,  or  largely  contributed  to 
by  the  negligence  of  the  accu*<ed,  that  the  action 
could  not  oe  maintained.  Charbonneau  &  The 
Corporation  of  the  Parish  of  6'<.  Martin^  16 
L.  C.  R.  143  £  1  L.  C.  L.  J.  109,  S.  C.  R.  1865. 

6.  And  the  fact  of  the  deceased  goin^  with  a 
heavy  load  of  bois  de  longueur  about  midnight, 
on  a  dark  night  after  a  storm,  and  leaving 
the  middle  of  the  road,  whereby  the  sleigh  got 
into  the  ditch  and  was  upset,  falling  upon  the 
deceased  and  killing  him,  was  evidence  of  such 
rashness,  and  must  be  considered  to  have  been 
contributory  to  his  death.    lb. 

6.  In  a  case  where  the  plaintiff  remitted 
money  and  a  new  note  to  defendant  to  take  up 
a  note  then  held  by  defendant,  and  purporting  to 
be  signed  by  the  plaintiff,  which  the  plaintiff 
had  reason  to  believe  was  genuine,  but  which 
afterwards  turned  out  to  be  forged,  and  allowed 
fourteen  days  to  elapse  before  notifying  the  defen- 
dant that  the  note  transmitted  was  a  forgery — 
Held,  that  such  lapse  of  time  would  not  con- 
stituVe  negligence  on  the  part  of  the  plaintiff  to 
such  an  extent  as  to  prevent  him  recovering  the 
money  and  note,  there  being  circumstances  to 
show  negligence  on  the  part  of  the  defendant 
also,  ana  particular  proof  that  he  was  aware 
before  the  receipt  of  tne  money  and  note  that 
the  note  then  held  by  him  was  forged.  Danis 
V.  Fitz,  16  L.  C.  R.  413,  8.  C.  1865. 

7.  Where  an  action  of  damages  was  brought 
by  a  father  for  injury  to  his  son,  a  boy  seven 
years  of  age,  who  had  been  run  over,  and  the 
plea  was,  contributory  negligence  on  the  part  of 
the  boy — Held,  that  he  could  only  be  held  to  the 
exercise  of  such  care  and  prudence  as  were 
within  his  capacity.  Beauchamp  v.  Cloran,  11 
L.  C.  J.  287  &  1  L.  G.  L.  J.  121,  8.  G.  1866. 

8.  In  review  of  a  judgment  dismissing  an  action 
of  damages  for  injuries  to  a  horse  beloneing  to 
plaintiff,  by  a  railway  company — Held,  that 
where  both  parties  were  in  fault,  no  action  would 
lie,  and  that,  even  if  gross  neglect  were  proved 
on  the  part  of  the  defendant.  Moffette  v.  The 
Grand  Trunk  Railway  Company  of  Canada,  16 
L.  C.  R.  231,  S.  C.  R.  1866. 

9.  Where  the  plaintiff  fell  into  a  coal  hole  in 
the  sidewalk  in  broad  daylight,  the  hole  being 
then  in  use — Heldj  confirming  the  judgment  3 
the  court  below,  that  he  contributed  by  his  negli- 
gence to  the  accident,  and  could  not  recover,  and 
the  action  was  dismissed  without  costs  to  either 
party.     Ware  v.  Carsley,  5  R.  L.  239,  S.  G.  1873. 

10.  A  corporation  is  not  liable  for  those  who 
leave  obstructions  in  the  streets,  if  it  appear 
that  the  driver  could  have  avoided  such  obstruc- 
tions. Maguirey.  The  Corporation  of  Montreal, 
3  R.  L.  450,  8.  C.  1871. 

n.  Damages  fob. 

II.  The  defendant  aereed  to  take  a  steamer 
off  the  rock^  which  had  run  aground  near  Lon* 
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Senil,  in  AtUfo  dftjii,  bal  railed  to  do  ao,  and 
e  day  aflet  iUe  lifU^D  dkya  had  expired  abe 
todc  fire  and  burnt  10  the  wKter'a  edge.  AAer 
thai  the  defendant  did  not  exert  anj  );nat  diti- 
geooe  in  getting  her  off,  and  fhe  remained  there 
until  Decenitier,  when  ehe  was  carried  offby  the 
ice.  On  action  ol'damagea  being  brought,  the 
court  found  there  was  Dra|jj;ence,  and  rendered 
judgment  tor  plaintifffor$L(K)Oandcofita.  Btatt- 
dry  V.  TqU  tl  at.,  3  C.  L.  J.  143.  S.  C.   186T. 

III.  LuBiUTT  or. 

L2.  AtUtrntgadUtemfor. — An  attorney  Unot 
liable  for  damages  forhisclient,  except  for  gro«e 
negligence  and  allowins  an  action  to  beconie 
jjertm^,  does  not  of  it»e]f  conslilule  Juch  negli- 

Rnce.     Beaudrif  v.   Ouiinet  et  aL,   9  L.  C.  J. 
.8,  a.  c.  B.  letis. 

13.  Worlcmtn  for — The  plaintiff  brought 
action  of  damages  for  injury  Bastained  by  bim 
ia  passing  in  front  of  a  building  in  course  of 
construction  by  the  fall  of  a  beam,  which  was 
attributed,  the  plainliflr  alleged,  to  the  carelese- 
ness  and  neglisence  of  the  defeitiiant,  the  con- 
tractor, or  workmen  for  whom  he  wa*  reeponai- 
bte — Htld,  that  ihe  contractor  was  liable,  except 
on  proof  that  (he  damage  was  caui^  by  pure 
accident  or  irreaistihle  force.  Holmtt  v.  McNt- 
eni.S  L.  C.J.  271,  S.  C.  1661 ;  lOM  C.  C. 

IV.  PREst-KPttoir  OP. 

14.  In  an  action  of  damages  against  a  railway 
company  for  personal  injury— fle^  that  the 
tealimony  fortbecompany'BMrvantf>,  tliat  there 
vaa  no  negligence,  nil!  not  absolve  the  company 
from  the  presumption  of  negligence  arising  trom 
the  accident.  Qermain  v.  The  Montreal  and 
tleK  York  Raxlway  Company,  1  L.  C.  J-  T, 
S.  C.  18M. 

V.  Paoop  or. 

16.  Whereaportionof  abuildingdeslroyed  by 
fire  wa"  occupied  by  a  (enanuand  olberpuriir-- 
bf  the  landlord  biniBelr—J7'M,  that  proof  of 
gligeQceon  tbepartofthe tenant  niust  bedii 
and  positive.     Foater  Jt  AUU,  16  L.  C.  J.  ' 
Q,  B.  1872;  1629  C.  C. 


NEWSPAPERS.  831 

I.  LiUlLITT  OP. 

IT.  Neighboring proprieton ar#  notoUipdio  | 
keep  their  trees  clear  of  ini-cct*.  ArmuDsi  i 
Jot^h,  12  L.  C.  J.  7,  q.  B.  1W8.  I 

II.  Ph[vilro<  or. 

IS.  Oppoaition  for  payment  waa  filed  bribe 

opporant  against  tlie  moneys  arising  froni  tht 

judicial  sale  of  the  propertjr  ailjoiningbiebvii, 

claiming  to  be-pud   liy  privilege  theanioanlaC 

half  the  cost  of  a  mitoyen  wall  which  hid  b«« 

erected   beween   the  mo     propertiei!,  and   iht 

'  whole  of  themonev  forniiicD  had  been  advuttii 

by  himself — Btla,  thai  no  expertitt  bad  brfn 

led  shewing  (he  condilion  of  (he  proprty  pnor 

.J  the  construction  of  the  wall,  and  ihateactit 

wall  was   neceasary,  and  moreover  as  ihetlun 

question  had  not  been   registered,  tbeoppoti- 

in  must  be  dismiPsed  with  cost*.     rSttlfuup  A 

'.  V.   McGiUU  &  Comey,   14  L.  C.  R.  II» 

8.  C.  IB63. 

III.  Rights  op. 

19.  Where  the  plaintiff,  a  tenant.  hKni|b(U- 
tiou  against  the  neighboring  prcpnetot  <or  btV' 
ing  permitted  riibbiFb  to  accumulate  for  a  Dum- 
ber of  years  against  tlie  partition  wall  briwwt 
bia  properly  and  (hat  occupied  by  the  appcllui, 
and  Iherelij  caused  the  said  wall  to  fall  O'tnn 
the  premiwa  occupied  by  the  appellani— fl'14 
(hat  the  action  was  rigbdy  bifugnl,  and  drfea- 
dant  was  condemned  in  datnacea  and  cat* 
Gallagher  &  AlUopp,  8  I..  C.  B.  IK.Q.  B.  I'i*. 

NEWSPAPaHS. 


20.  Action  was  brought  for  the  recOTrrr  a 
three  years'  Bubecrip[ion  («  a  newifafier,  boi  ti 
ptoot  was   made  that  the  paper  bad   eier  t^eri 


KB«OTIABLB         INSTRUMENT 
£e«  BILLS  OF  EXCHANGE,  &c. 

I  WniT  «RK. 

16.  Btld,  reversing thejudgment of  the{ 
of  Review,  and  establishing  that  of  Ibe  Coi 
original  jurisdiction,  that  a  certificate  of  de 
in  a  banfc  is  a  negoiiable  instrument,  and  is  I 
(art  trancferable  by  endorsement  and  deli 
Foyer  &  Bicher,  6B.  L. 691, P.  C.  1B73. 


NEIGHBORING        PJROPRIETOi 
See  SUISANCS. 

1.  LliBll.lTTOP,  17. 
n.   PRITILEOB  OP,  18. 

1XL  RioHTB  or,  19. 
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*"  Mrtha "  m  DQlic«  to  the  eifiBcl  thfti  plaiotiff; 
Uk  noniArried  lady,  but  described  in  the  notice 
ae  the  wife  of——,  bad  given  birth  to  two  sons, 
the  defendant  pleaded  that  they  had  been  im- 
poaed  n|ion  hj  some  one,  and  an  aoon  aa  the  im- 
poeition  had  Been  discovered  they  had  publiRhed 
an  apology,  and  ofiered  ten  ponnde  for  the  dis- 
covery of  the  party  who  had  sent  the  notice. 
The  apologv,  however,  was  not  communicated  to 
the  lady-— J7e4<^  that  they  were  liable  for  the 
least  want  of  the  greatest  care,  but,  aa  there  was 
no  malice,  damase  would  only  be  rendered  for 
fifty  shillings.  Stamts  v.  Kitmear,  6  L.  C  R. 
410,  S.  G.  1864. 

24.  Where  a  proprietor  of  a  newspaper  pub- 
lishes a  libellous  correspondence,  and  is  prose- 
cuted therefor,  he  has  no  recourse  en  garantie 
against  the  writer  of  the  correspondence.  Arm' 
9tnmg  v.  Barike  ei  al.,  5  R.  L.  217,  8.  G.  1873. 

26.  On  a  criminal  indictment  for  libel  against 
a  newspaper,  the  defendant  cannot  plead  either 
the  existence  of  rumors  or  the  truth  of  the  libel 
in  justification  thereof.  Rtgina  v.  Dougall,  18 
L.  G.  J.  86,  Q.  B.  1874;  and  note  to  art.  1119, 
page  343,  supra- 


NEW  TRIAL. 

I.  Dklat  oh  Motion  fob,  26. 
U.  Groitkds  Of,  27. 

III,  Motion  for,  28. 

IV.  BiOBT  to,  29-40. 

I.  Delay  on  Motion  fob. 

26.  In  an  action  on  a  promissory  note  before 
a  special  jury — Held,  od  a  motion  for  a  new  trial, 
that  such  motion  could  not  be  received  after 
the  first  four  days  of  the  term  next  follow  in  j|[  the 
day  on  which  verdict  was  rendered.  Memtt  v. 
Lwich,  3  L.  G.  J.  276  &  9  L.  G.  R.  353,  S.  G- 
1859 ;  423  G.  G.  P.  &  Q.  35  Vic,  cap.  6,  sec.  13. 

IT.  Grounds  of,  aee  Right  to. 

27.  Objections  which  miffhthave  been  taken, 
but  were  not  taken  during  tlie  progress  of  a  jury 
trial,  cannot  be  urged  in  support  of  a  motion  for 
a  new  trial.  Cannon  v.  Huot  tt  al.,  1  Q-  L.  R. 
139,  8.  G.  R.  1875. 

in.  Motion  fob. 

28.  In  an  action  of  damages  where  motion  was 
made  either  to  set  aside  the  verdict  of  the  jury, 
dismifving  the  action,  or  grant  a  new  trial — 
Heidi  that  such  a  motion  was  regular,  as  having 
been  sanctioned  both  by  the  Superior  Gourt  and 
the  Gourt  of  Appeal.  Higainson  v.  Luman  et 
a/.,  4  L.  C.  J.  346,  S.  G.  1860 ;  422  G.  C!.  P. 

IV.  Right  to. 


2f .  A  new  trial  may  be  had  after  verdict  on  a 
trial  at  bar.  Dempter  &  Lee,  3  Rev.  de  L^g. 
369,  K.  B.  1817. 

30.  Where  evidence  has  been  adduced  on  both 
aid*  8,  tlie  court  will  not  grant  a  new  trial  on  the 
gMNifid  that  the  verdict  is  contrary  to  evi- 
dttoeay  but  where  no  evidence  has  been  ofi^ted  to 
un/fptni  the  verdict  a  new  trial  may  be  granted. 


SehoMdd  v.  LebUmd,  3  Rev.  de  L6g.  369,  K.  B., 
&  Wood  v.  MeCaUum,  3  Rev.  de  Ug.  360,  KB. 
1820. 

31.  An  action  cTinjurea  lies  for  a  malicious 
arrest  of  a  person,  and  though  the  court  may  in 
any  case  grant  a  new  trial  for  excess  of  damages, 
they  will  not  exercise  the  right  unless  tbequan- 
tum  awarded  may  be  such  as  to  indicate  prepos- 
sessioD  and  partiality  of  the  jury.  Wood  v.  bea- 
chine  &  McCallum,  ^  Be  v.  de  L^g.  360,  K.  B. 
1820. 

32.  In  an  action  for  a  malicious  prosecution, 
if  the  verdict  be  for  the  defendant,  the  court  will 
not  grant  a  new  trial,  even  if  the  verdict  be 
against  the  evidence  or  again !*t  the  direction  of 
the  judge.  McOallum  v.  Wood,  1  Rev.  de  Leg. 
503,  K.  B.  1821. 

33.  Plaintiff  brouzbt  action  before  a  jury  for 
damages  for  verbal  slander,  and  the  verdict  Went 
against  him.  He  then  made  a  motion  for  a  new 
trial,  on  the  ground  that  the  verdict  of  the  jury 
was  contrary  to  the  evidence,  and  that  the  jury 
had  been  misled  by  the  court  The  motion  was 
dismissed,  and  the  plaintiff  appealed,  when  it  was 
held,  reversing  the  judgment  of  the  court  helow, 
that,  when  tlie  verdict  is  contrary  to  the  proof,  it 
must  be  net  aside.  Beaudry  v.  Papin,  I  L.  G.  J. 
114,  Q.  B.  1857 ;  426,  sec.  13,  G.  G.  P. 

34.  The  plaintiff  sued  for  the  amount  of  an 
alleged  insurance  and  obtained  judgment  on  a 
verdict  of  a  jury,  and  the  judgment  was  confirmed 
in  the  Queen's  Bench  but  reversed  in  the  Supe- 
rior Gourt,  with  orders  to  send  the  record  back  to 
the  Queen's  Bench.  Ordered  on  another  petition 
to  the  Privy  Gouncil,  that  the  Queen's  Bench 
should  send  the  cause  back  to  the  Superior  Gourt 
with  orders  to  issue  a  writ  of  ventre  de  novo. 
The  Montreal  Assurance  Company  &  McGillU 
vray,  11  L.  G.  R.  325,  P.  G.  1851. 

35.  When  the  verdict  and  finding  of  the  jury 
are.  in  the  opinion  of  the  court,  contrary  to  the 
evidence  adduced  at  the  trial,  the  court  will  set 
aside  the  verdict  and  grant  a  new  trial.  Magt' 
thewson  V.  The  Royal  Insurance  Company,  13 
L.  G.  J.  6,  S.  G.  1868 ;  426,  sec.  13,  G.  G.  P. 

36.  The  verdict  of  the  iury  in  an  action  of 
damages  when  contrary  to  law  and  evidence  will 
be  set  aside  and  a  new  trial  granted.  Seneeal  v* 
The  Richelieu  Company,  15  L.  G.  J.  1,  Q.  B. 
1871;  426,  sec.  13,  G.  G.  P. 

37.  Where  defendant,  in  an  action  for  daniaget- 
before  a  jury,  had  examined  no  witne>ses,  and 
bad  been  refused  permission  to  addres»«  the  jury 
in  Tep\y^Held,  tnat  this  did  not  give  rine  to  a 

rouncf  for  a  new  trial.    Phillipsthal  v.  DuviA- 
R.  L.  455,  S.  G.  R.  1871 ;  426  G.  G.  P. 

38.  And  where  the  plaintiff  had  purchased  a. 
number  of  barrels  of  oil  not  vet  identified  and 
separated  from  oUier  barrels  among  which 
it  was  stored — Held,  that  he  had  an  insurable 
interest,  and  that  the  verdictof  the  jury,  based  oo 
a  charge  of  the  judge  to  the  contrary,  should  be 
set  aside  and  a  new  trial  granted.  Mattkewsan 
&  The  Royal  Insurance  Company,  16  L.  G.  J. 
46,  Q.  B.  1872 ;  426,  sec.  4,  G.  G.  P. 

39.  Where  the  defendant  after  verdict  award** 
in|; damages  asainst  him  did  not  move  tbr  a  new* 
tnal  but  simply  in  arrest  of  jud^meni — HMi 
that  tlie  court  might  arrest  the  jndgntene  and* 
set  aside  the  verdict,  but  could  not  non*<satt. 
Gugy  V.  Broum,  16  L.  G.  J.  225,  Q:  B.  18V7; 
422C.C.P. 
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40.  A  new  trial  can  only  be  granted  where 
there  is  evident  injastice.  Borthwiek  y.  Bryant 
et  al,  6  R.  L.  449,  S.  C.  B.  1874 ;  426,  sec  19, 
C.  C.  P. 


NICOLET. 

I.  ExTEKT  OF  Seiokiobt  OF,  »u  CkondUr  v. 
The  Attorney  General,  3  Rev.  de  lAg.  71,  K.  B. 


NOMINATION— Sec  ELECTION 

LAW. 


NON- JURIDICAL  DAY— Sec  SUN- 
DAY. 


NORTHWEST  TERRITORIES— Sec 
HUDSON  BAY  COMPANY. 


NOTABLES. 

I.  Rights   of,     in    Election    of    Churoh 
Wardens,  see  CHURCH  FABRIQUE. 


NOTABIES. 

I.  AOCEFTANCE  BY,  FOR    PARTIES    TO  DeSDS, 
41. 

II.  Action  Against,  42. 
ni.  Action  by,  43, 44. 

IV.  Certificate  of,  46, 46. 

V.  Competency  of,  47. 

VI.  Evidence  of,  48-60. 

VII.  Payment  of,  61. 
Vin,  Powers  OF, 62-66. 

With  Regard  to  Holograph  Wills,  66. 
IX.  Rights  of,  67,  68. 

•I.  Acceptance  by,  for  Parties  to  Deeds. 

41.  On  the  contestation  of  an  attachment  in 
garnishment,  on  the  ground  that  the  garnishee 
owed  to  the  defendant  the  purchase  money  of 
an  immoveable  prc^rty  which  the  latter  had 
sold  to  him  by  and  liefore  a  notary,  the  defen- 
dant  not  being  able  to  write,the  clerk  of  the  notary 
had  acted  as  witness  instead,  and  the  transferee 
not  being  present  the  notary  had  accepted  for 
him— Held^  that  the  transfer  was  validly  made 
and  accepted,  and  the  declaration  oi'  the  gar- 
nishee was  maintained.  Orebassa  v.  Cuviot  & 
RobitcdlU,  1  R.  L.  667,  S.C.  R.  1868 ;  1208  C.  C. 

n.  Action  Against. 

42.  In  an  action  against  a  notary  on  account 
of  defective  copy  of  d^  of  sale  passed  before  tlie 
defendant,  in  which  a  material  clause  was 
omitted,  plaintiff  claimed  from  defendant  the 
amount  of  his  costs  on  an  inscription  en  fauXf 
and  damages  which  he  alleged  he  had  suffered 
by  the  dismissal  of  his  inscription.  The  defendant 
pleaded  that  plaintiff   had  always  refused  to 


deliver  up  the  defective  copy  in  order  to  have  it 
corrected,  and  also  that  upon  the  inscripiion  en 
faux  the  plaintiff  denied  his  own  signature, 
which  was  the  subject  matter  of  the  inscription— 
Held,  on  proof  of  these  all^ations,  that  defen- 
dant was  not  responsible,  and  the  action  was 
dismissed.  BouHLeau  v.  Dupuis,  7  L.  G.  J.  34, 
S.C.  1862. 

III.  Action  bt. 

43.  A  notary  for  extra  services  in  his  profes- 
sion, requiring  extraordinary  skill  and  labor, 
may,  in  an  action  for  a  quantum  meruit,  recover 
what  he  has  fairly  earned,  but  the  court  even  in 
such  circumstances  will  not  allow  it  witliont 
strict  enquiry.  Deneehaud  v.  Beianger,  I  Rev. 
de  Ldg.  349,  K.  B.  1820. 

44.  And  in  ao  action  by  a  notary  for  his  fees 
for  the  passing  of  deeds,  copies  of  such  deeds 
muftt  be  considered  sufficient  evidence.  Trudeau 
V.  DeLanauditre  et  al„  7  L.  C  J.  118,  S.  C. 
1862. 

IV.  Certificate  of. 

46.  In  a  petitory  action  in  which  the  plain- 
tifi^s  title  purported  to  have  been  executed  in 
virtue  of  a  power  of  attorney  annexed  to  the 
original  minute  of  the  deed  in  the  office  of  the 
notary  before  whom  it  was  pansed,  which  power 
of  attorney  had  been  executed  under  private 
signature  and  seal  before  two  witnesses,  one  of 
whom  was  a  notary  public  of  Lower  Canada,aDd 
was  accompanied  by  an  attestation  of  the  notary 
under  seal,  and  likewise  by  a  certificate  in  the 
usual  form  from  the  administrator  of  the  govern- 
ment  as  to  the  official  capacity  of  the  notary,  all 
of  which  were  duly  produced  and  filed  at  en<pUte 
— Held,  confirming  the  judgment  of  the  ooart 
below,  that  there  was  no  sufficient  proof  of  the 
execution  of  the  power  of  attorney.  Nye  ii 
McDonald,  M.  P.  C.  EL  134,  P.  C.  1870  A  2 
L.  C.  J.  109,  8.  C.  1867. 

46.  Deeds  passed  before  notaries  in  Lower 
Canada,  describing  themselves  as  notaries  of 
Canada,  were  held  to  be  null.  Beaudryy.  Smart 
et  al,  1  Rev.  deUg.  46,  Q.  B.  1846. 

V.  COMFETENOT  OF. 

47.  A  deed  of  donation  was  attacked  on  the 
ground  that  the  notary  who  was  employed  to 
draw  the  deed  was  blind,  so  as  to  be  unable  to 
write — Hdd,  that  as  he  was  absolutely  blind, 
I  ut  could  see  sufficiently  to  sign  his  name,  which 
he  had  done,  that  the  deed  was  valid.  Roche 
v.  Alie,  1  R.  L.  77,  S.  C.  1869. 

VI.  EVIPENCB  OF. 

48.  Od  an  inscription  in  im probation  of  a 
will— ^«Z<i,  in  appeal,  that  the  notaries  before 
whom  it  was  passed  could  not  be  compelled  to 
give  evidence  to  controvert  the  truth  of  what 
they  had  certified  in  such  deed.  Routier  v. 
RobitailU,  S.  R.  440,  K.  B.  1830. 

49.  But  in  an  action  on  a  promissory  Dote, 
the  evidence  of  the  notary  who  made  the  protest 
is  admisHible  to  cootradict  the  evidence  nled  by 
the  plaintiff.  Dorwin  &  Boons  <<  oL  1  L»  C.  iL 
100,  S.  C.  I860. 
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60.  And  the  notaries  to  a  will  or  other  authen- 
tic instrument  are  competent  witnesses  in  pro- 
ceedings in  improbation  impugning  the  validity 
of  such  will  or  authentic  instrument.  Willing 
V.  Parent,  4  L,  C  R.  228,  S.  C.  1864 

Vn.  Patmbnt  of. 

61.  Where  a  notary  has  departed  fh>m  his 
iDStructions  in  drawing  a  deed  by  making  it 
uuDecessarily  long^  and  citing  therem  irrelevant 
matters,  the  parties  employing  him  are  not 
bound  to  pav  for  such  deed,  jffart  v.  PcuMud, 
19  L.  C  J.  136,  S.C.  R.1874. 

VIII.  Powers  op. 

62.  In  Lower  Canada  notaries  have  the  power 
to  receive  a  report  of  arbitrator?,  and  to  ^ive 
certified  copies  of  the  swearing  in  of  the  arbitra- 
tors annexed  thereto.  Tretnblay  &  The  Cham-' 
plain  and  St.  Laiorence  Railway  Company,  6 
L.  C.  R-  219,  Q  B.  1856. 

63.  And  such  power  was  specially  recognized 
as  belonging  to  them  by  the  statutes  2  Win.  IV., 
cap.  68,  &  13  &  14  Vic.  cap.  lU.  Roy  &  The 
Champlain  and  St.  Lawrence  Railway  Com- 
panyy6L.  C.  K.  277,  Q.  B.  1866. 

64.  Notaries  may  act  as  such  for  their  rela- 
tions, provided  it  be  without  fraud,  there  being 
nothing  in  the  Civil  Code  which  declares  such 
deeds  to  be  null.  Lyrkh  et  al,  v.  McArdle  & 
Brethour,  16  L.  C  J.  lOB,  S.  C.  R.  1872 ;  846  & 
1208  0.  C. 

55.  The  fact  that  the  assisting  notary  is 
related  to  one  of  the  contracting  parties  does  not 
entail  the  nullitv  of  the  deed.  Ouevremont  v. 
Carrfin,  16  L.  C.  'J.  267,  C.  C.  1872 ;  845  &  1208 
C.  C. 

56.  With  Regard  to  Holograph  Wills.— If  a 
paper-writing  contained  in  a  sealed  envelope, 
purporting  to  contain  a  holograph  will,  be  open- 
ed by  a  notarv  public,  and  retained  by  him  after 
the  decease  of  the  testator,  such  notary  cannot 
keep  it  on  record  in  his  office,  but  must  province 
the  8arne  before  a  judge,  that  probate  may  be 
made,  and  the  will  thereafter  deposited  with  the 
Court  of  Kini^s  Bench,  the  notary  having  no 
authority  to  unseal  such  a  will,  unle^>s  in  the 
presence  and  by  order  of  a  judge.  Grant  v. 
Greenshieldsy  S.  R.  60,  K.  B.  1811. 


LK.  Rights  of. 

57.  A  notary  is  entitled  to  the  costs  of  a 
protest  be  ha<«  made,  although  he  has  not  been 
able  to  serve  it,  in  consequence  of  his  client  not 
having  given  the  proper  address;  and  besides 
such  costs  of  protest  he  has  a  right  also  to  cost<< 
of  travel  in  endeavoring  to  nnd  the  party 
indicated  by  his  client.  Bedard  v.  Blouin^  4 
R.  L.  479,  C.  C.  1872. 

68.  And  in  such  action  it  is  for  the  client  to 
prove  that  the  protest  was  not  made  in  time, 
lb. 


NOTICE. 

L  By  Subtbtor,  w«  SURVEYOR, 
n.  For  Cbbtiorari,  see  CERTIORARI. 

III.  In  Aotiok  fob  Sbpabation,  see  ACTION 

EN  SsPARATION 

IV.  Ik  Insolvbnot,  see  INSOLVENCY. 

V.  Of  Aotioh,  see  ACTION,  PROCEDURE, 
Ao. 

VI.  Of  Motion,  see  PROCEDURE,  Motions. 

VII.  Of   Protest,   see    BILLS   OF    EX- 
CHANGE, &o. 

VIIL  Of  Transfer,  see  TRANSFER. 

IX.  To  Municipal  Corporations,  see  MUNI- 
CIPAL CORPORATIONS. 

X.  To  Quit,  see  LESSOR  AND  LESSEE. 

XI.  Waiver  of,  see  WAIVER. 


NOTICES. 
I.  Under  Lease,  see  LEASE. 


NOVATION— S«tf  OBLIGATIONS. 


NUDUM  PACTUM. 
I.  What  is,  see  PROMISES,  SALE,  Pro- 


mise OF. 


NUISANCE. 


NOTES  AND  BILLS— iSce  BILLS  OF 
EXCHANGE,  &G. 


I.  Abatement  of,  69,  60.  / 

II.  Pleading  in  Action  for,  61 . 
IIL  What  IS,  62-65. 

I.  Abatement  of. 

59.  No  damages  can  be  claimed  for  the  abate- 
ment of  a  public  nuisance.  Riendeau  v.  CotS, 
8L.  C.  J.  94,  S.C.  186.3. 

60.  But  where  on  a  conviction  against  a  defen- 
dant for  keeping  in  a  building  an  excessive  and 
dangerous  quantity  of  ;r'»>'|HJW.ler  he  was  sen- 
tenced to  pay  a  tine  of  •£50  ari<I  to  l»e  iin{)ri.soned 
until  the  fine  was  paid,  and  in  a<i(lition  t!io 
sheriff  waf>  ordered  to  abate  the  nuisauce  l»y  un 
immediate  destruction  of  the  gunpowder,  a  writ 
of  error  was  allowed  to  the  defendant  on  the 
ground  that,  whereas  the  nuisance  was  suscep- 
tible of  being  abated  by  removal  of  the  powder, 
there  was  no  need  to  order  its  destruction,  and 
the  sheriflf  ought  not  to  have  been  ordered  to  do 
more  than  abate  the  nuisance.  Regina  &  Dun- 
lopyll  L.C.J.  186,  Q.  B.  1867. 

II.  Pleading  in  Action  for. 

61.  In  an  action  against  a  defendant  for  a 
nuisance  in  carrying  on  a  manufactory  of  animal 
manure  in  the  city — Held,  on  motion  to  set 
aside  the  verdict,  that  evidence  proving  the 
advantage  accruing  or  likely  to  accrue  to  the 
public  at  large  by  the  sale  and  use  of  a  manu- 
factured article  could  not  be  admitted,  inas- 
much as  it  was  settled  that  an  alle^tion  to  the 
effect  that  the  manufactory  complamed  of  fur- 
nished a  greater  convenience  to  the  public  than 
it  took  away,  was  no  answer  to  an  indictment 
for  nuisance.  Regina  &  Bruce,  10  L.  C.  EL  117, 
Q.  B.  I860. 
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III.  What  is. 

62.  Every  proprietor  is  liable  in  damagge  to 
bis  neighbor  for  an  injury  that  be  baa  oc- 
casiooM  to  the  property  of  the  latter  bv  the 
improper  use  of  bis  own,  and  (or  such  injnnr 
an  action  infadum  will  lie.  jy Estimauviue 
V.  TVttt,  2  Rev.  de  Leg.  469,  K.  B.  1817. 

6B.  An  action  in  Jactum  can  be  maintained 
against  a  neighboring  proprietor  for  impeding 
a  water  course,  to  pTamtiflTs  prejudice.  Bar^ 
rower  ▼.  Babm,  2  Rev.  de  li6g.  469,  K.  B.  1817. 

6i.  An  action  tii  factum  can  also  be  main- 
tained where  a  building  erected  on  the  property 
of  another  is  a  nuisance  to  his  neighbor, 
whether  it  be  occasioned  by  the  building  itself 
or  the  uw  to  which  it  is  applied.  CotU  v. 
Measwn,  2  Rev.  de  Leg.  469,  K.  B.  1819. 

65.  In  a  criminal  action  for  having  unlaw- 


fMj  and  malioionsly  cut,  loosed  fuid  brDksc  np, 
agamst  the  form  of*  the  statute  in  such  cases 
made  and  provided,  a  certain  boom,  the  property 
of,  etc.,  to  which  the  defendant  urged  that  the 
river  being  a  navigable  one,  the  b«>m  in  ques- 
tion was  a  public  nuisance,  and  as  such  be  had 
a  right  to  cut  it— -Heldj  maintaming  the  plea  of 
the  defendant,  that  there  was  no  oronee  alleged 
or  proved,  and  that  the  nuisance  being  a  public 
one,  it  could  be  abatpd  by  any  person .  Seffina 
▼.  PatUm,  13  L.  G.  R.  311,  Q.  B.  1863. 
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I.  In  Deeds,  see  DEEDS. 

II.  Of  Sale,  tee  SALE. 

III.  Of  Wills,  see  WILLS. 
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OATH— 5ec  AFFIDAVIT. 
I.  Of  ARBi-nuTORs.  see  ARBITRATION. 


OBLIGATIONS. 

I-  AOCEPTANCB  or,  I . 

II.  GOKDITIONIL,  2. 

III.  GOKFUSIOK  0F,.3,  4. 

IV.  Default,  5-12. 

V.  Discharge  from,  13, 14. 

VI.  DiVISlBILITT  OF,  16, 16. 

VII.  Extinction  of,  17. 

VIII.  Illegal,  18. 

IX.  Interpretation  of,  19. 

X.  Joint  and  Seteral,  20-34. 
XL    Notarial,  35. 

XII.  Novation  of,  36-52. 

XIII.  What  ARE,  53. 

XIV.  With  a  Penal  Cladsb,  54,  65. 

I.  Acceptance  of. 

1.  For  the  validitjr  of  a  notarial  obliKRtion, 
finch  as  a  mortga^,  i  t  is  Dot  necessary  that  tlie 
creditor  be  present,  or  that  the  deed  be  accepled 
by  him,  or  bv  any  one  in  his  name.  Ryan  & 
Salpin,  6  L.  C.  R.  61,  Q.  B.  1856. 

II.  Conditional. 

2.  Where  a  cheque  was  given  to  the  plain- 
tiffs on  the  defendants,  a  building  society,  for  the 
payment  of  certain  doors  and  windows,  and  the 
plaintiffs  before  accepting  the  cheque  had  cone 
to  the  defendants'  office,  and  been  told  that  there 
was  money  still  due  t<5  the  maker  of  the  cheque, 
and  that  it  would  be  paid  if  the  house  for  which 
the  maker  of  the  cheque  had  the  contract  were 
built,  and  defendants  afterwanis  ^id  the  maker 
of  the  cheque  all  that  was  due  him  and  refused 
to  pay  the  plaintiff,  and  plaintiff  brought  action, 
the  action  was  dismissed  on  demurrer,  on  the 
ground  that  the  promise  to  pay  the  cheque 
was  conditional,  and  the  fulfilment  of  the  con- 
dition had  not  been  alleged.  Dufresne  v.  The 
Jacques  Cariier  Building  Society,  6  R.  L.  235, 
S.  C.  1873 ;  1079  et  seq.  C.  C. 

m.  Confusion  of. 

3.  Where  a  husband  b^  his  will  constituted 
his  wife  universal  legatee  in  usufruct,  subject  to 
the  chfu^  of  paying  all  his  debts,  etc.— flicW, 
that  this  did  not  eff^^ct  a  confusion  of  the  wife's 
claim  for  her  riprises  mairifnoniales, 

4.  Action  was  brought  on  a  deed  of  donation 
by  which  the  plaintiff  and  his  wife  gave  to  their 
son  a  certain  immoveable  property^  subject  to  a 
chaige  or  rent  of  $360,  with  interest  at  the  rate 
of  twelve  per  cent.  The  son  by  his  contract  of 
marriage  established  mutual  doaation  of  usufruct 
between  himself  and  his  wife  of  all  the  property 
which  the  first  dving  should  be  possessed  of  at 
the  time  of  his  or  her  death.  The  son  died,  leaving 
DO  children^  his  nearest  of  kin  being  his  father 
and  mother.  The  wife  entered  into  the  usufruct 
ofthe  property  under  the  contract  of  marriage 
referred  to^  and  the  father  brought  action  for  the 
reoovevy  ofthe  th!kt»  to  which  the  donation  of 
the  prc^ierty  was  sobject,  and  for  arrears  of  in- 


terestthereon.  The  wife  pleaded  that,  aj»t)ie  plain- 
tiff was  heir  of  his  son,  there  wa«»  conftimon  of 
the  quality  of  debtor  and  creditor  in  the  father, 
who  was,  therefore,  without  right  to  bring  such 
an  action — Beld,  that  without  specially  re- 
nouncing the  succession  of  his  son,  which  he  had 
not  done,  the  plea  of  the  defendant  must  be  main- 
tained and  the  action  dismissed.  Desautels  v. 
Larue,  I  R.  L.  485,  S.  C.  1869. 

IV.  Default. 

5.  An  action  of  resiliation  for  the  oon  per- 
formance of  the  conditions  of  an  emphyteutic 
lease  cannot  be  maintained  if  the  defendant 
have  not  been  put  in  default.  Balston  v.  Pozer 
eial,  1  Rev.  de  I^g.  349,  K.  B,,  A  2  Rev.  de 
L6e.440,  K.  B.  1818;  1070  C.  C,  &  art.  8  in/ra. 

6-  And  in  an  action  by  the  transferee  of  a 
constituted  rent  to  obtain  a  renewal  ofthe  title, 
the  plaintiff  not  having  previouslv  demanded 
such  renewa.l-'Heldt  that  he  could  not  main- 
tain the  conclusions  of  his  action,  and  must  pay 
costs.  Ou^nard  v.  Guay^  4  L.  C.  R.  37,  C.  C. 
1853. 

7.  Action  was  brought  by  the  plaintiff  against 
his  son  for  support  in  virtue  of  a  deed  of  do- 
nation by  which  he  gave  inter  otvo^  a  certain  lot 
of  land  to  the  defendant,  subject  to  the  charge  of 
maintaining  him,  thedonor,  which  the  defendant 
had  neglected  to  do — Held,  on  the  plea  of  the  de- 
fendant, that  he  should  have  been  placed  in  de- 
fault to  fulfil  the  conditions  of  the  deed,  and  as 
he  had  never  been  so  placed  in  default  the  action 
of  the  plaintiff  must  oe  dismissed.  Chenier  v. 
CoutUeet  al,  7  L.  C.  J.  291,  8.  C.  1863;  1067 
&  1070  C.  C 

8.  On  an  emphyteutic  lease  the  debtor  is  al- 
ways in  default  to  pay  arrears  of  rent  without 
special  demand.  Vufresne  v.  Lamontagne,  8 
L.  C.  J.  197,  8.  C,  1864 ;  1067  C.  C. 

9.  Where  an  action  in  ejectment  had  beea 
dismissed  on  the  ground  that  no  sufficient  notice 
or  mise  en  demeure  had  been  made — Held,  in 
review,  that  the  judgment  must  be  reversed,  as 
there  was  proof  of  verbal  notice,  the  lease  be- 
ing a  verbal  one.  MoUeur  v.  Favreau,  I 
L.  C.  L.  J.  28,  S.  C.  R.  1865. 

10.  The  plaintiff,  a  lessee,  sued  his  lessor  to 
compel  him  to  fulfil  one  of  the  conditions  of  the 
lease  by  which  he  was  bound  to  provide  mater- 
ials for  keeping  the  fences  in  good  order.  The 
action  was  instituted  four  days  after  notice  in 
writing  had  been  served  upon  the  lessor  calling 
upon  him  to  do  the  work.  The  judgment,  con- 
demned the  defendant  to  provide  the  materials 
within  fifteen  days  from  dateofjudgmentand,in 
default  of  his  so  doing,  the  plaintiff  was  author- 
ized to  provide  the  materials  at  defendant's  ex- 
pense— Held,  that  the  notice,  four  days  before 
suit,  was  sufiScienU  Prevost  v.  Bryan,  2 
L.C.  L.J.  82,  Q.  B.  1866. 

1 1 .  The  defendant  had  agreed  to  get  a  steanier 
off  the  rocks,  which  had  run  aground  near  Lon- 
zueuil,  in  fifteen  days,  but  failed  to  du  so^  and  the 
day  after  the  fifteen  days  had  expired  the  boat 
took  fire  and  was  burnt  to  the  water's  ^geand 
the  plaintiff  brought  action  of  damages — Hdd, 
that  where  time  was  of  the  essence  of  the  con- 
tract, as  in  this  case,  that  a  protestor  default  was 
unnecessary  Beaudryy.  Tate  etal,  3  O.L.  J* 
143,  8.  C.  1867. 
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12.  Action  was  brought  to  compel  the  defen- 
dftnt  to  grant  a  notarial  diflcharge  of  a  hypoUiec 
which  had  been  paid  in  fuW'—Held,  that  the 
defendant  must  be  pat  in  default  to  do  so,  and 
such  default  must  be  alleged  in  the  declaration. 
Oagnon  &  Cloutier,  3  K.C.  60,  Q.  B.  1872; 
1067  C.  C. 

v.  DiSGHARCE  FBOM,  8U  EXTINCTION  OF. 

13.  The  defendant  had  owed  the  plaintiff  a 
sum  of  money  amounting  to  nearly  ^500,  and 
being  in  default  offered  to  settle  with  him  on  a 
baf^is  of  fifteen  shillings  in  the  £,  /giving  notes  at 
short  dates  signed  by  other  parties  for  about 
$300,  and  a  baHmce  in  cash  of  $72.40,  amounting 
in  all  to  the  fifteen  shillings  in  the  £  of  the  whole 
as  thejr  agreed  upon,  and  requesting  plaintiff,  if 
the  of^^r  was  not  accepted,  to  return  the  notes 
immediately  by  mail.  Plaintiff  wrote  acknow- 
ledging the  receipt  of  the  notes,  but  retained 
them,  Hayine  that  it  would  be  all  settled  the 
next  time  the  defendant  came  to  the  citv  ;  but 
afterwards,  there  being  a  balance  unpaid  upon 
one  of  the  notes  at  the  time  it  became  due,  re- 
pudiated the  composition  and  brought  action  for 
the  balance  of  tne  claim— JJ(S^<£,  that  as  the 
debtor  wa?  apparently  in  entire  good  faith 
throughout,  and  as  the  creditor  had  retained  the 
noteH,and  thus  faracquiesced  in  the  composition, 
he  mupt  be  held  to  have  discharged  the  debtor 
for  the  balance  of  the  claim.  Roy  etaL  v.  Tur- 
cotte,1  L  C.  J.63,  S.  C,1862. 

14.  Where  a  creditor  keeps  as  collateral  secu- 
rity bills  and  bonds  of  third  parties,  and  after- 
wards renounces  iheni  and  discharges  the  maker 
of  them,  he  cannot  sue  his  principal  debtor 
without  giving  credit  for  the  amount  he  has  so 
renounced.  Lortie  v.  Bcnoitetal.,  4  R.  L.  656, 
C.  C  1873. 

VI.  Divisibility  op, 

15.  An  oblie&tion  cannot  be  divided  so  as  to 
subject  the  debtor  to  a  number  of  actionson  the 
same  ocmtract,  Legar6  v.  The  Queen  Insurance 
Company  1 8  L.  C.  J.  1.S4,  S.  C.  1^74  j  1222 
C.  C.&15C.  C.  P. 

16.  But  where  the  plaintiff  reserved  his  sub- 
sequent recourse  against  the  defendant  in  the 
event  of  its  l»eing  adjudged  in  another  cause  then 
|)endin);  l:»etwe<n  the  parties,  that  he,  the  plain- 
tiff, was  entitled  to  an  additional  sum,  such 
reservation  wan  held  not  to  vitiate  the  action, 
especially  as  the  effect  of  it  was  to  a  void  two  con- 
testations of  it  concerning  the  same  object.  Tiiu 
&  Gameau  et  aL,  1   Q.  L  R.  356,  Q.  B.  1875. 

VII.  Extinction  of. 

17.  Where  a  corporation  bad  a  hypothecary 
claim  against  an  insolvent,  and  the  property 
subject  t(»  sucb  claim  was  sold  to  the  assignee — 
Held,  that  the  claim  was  thereby  extinguished 
with  regard  to  the  debtor  personally.  Blane  v. 
Tht  Corvoraiion  of  Granhy,  6  R.  L.  180, 
8.  C.  R.  1873  J  Ins.  Act,  1876,  sec.  61. 

VIII.  Illegal. 

18.  A  promise  made  by  one  bidder  at  a  judicial 
sale  to  another  to  pay  him  a  certain  sum  of 


money  if  he  would  cease  bidding,  is  an  illegal 
operation,  and  the  sum  tbos  promised  cannot  be 
recovered  by  judicial  process.  Ferrault  t.  Cour 
iure,  16  L.  C.  J.  261,  C.  C,  1872. 

IX.  Intbrfretatiov  of. 

19.  In  an  action  brought  to  account — Held, 
that  in  an  undertaking  by  a  purchaser  of  a 
minins  lot  to  account  to  the  vendor  for  "  one- 
*'  tenth  part  of  all  net  profits  to  result,  after  de- 
'*  duction  of  loss  and  charges,  from  all  such  min- 
'*  ing  operations  as  he  should  carry  on  it  and 
"  upon  the  property  sold,"  the  purcLa.«er  is  not 
bound  to  account  for  more  than  one-tenth  of  the 
amount  actually  realized  by  him  under  an 
agreement  with  a  practical  miner  to  work  the 
mines  at  his  own  risk  and  cost,  and  deliver  over 
to  the  purchaser  a  certain  proportion  of  the  ore 
dreseea  for  market.  Cushtng  v.  Davis,  9  L.  C.  J . 
69  &  13  L.  C.  R.  217,  S.  C.  1863. 

X.  Joint  and  Several. 

20.  In  an  action  by  a  commissioner  appointed 
to  take  evidence  in  an  election  case  aeainst  the 
parties  in  the  case  for  his  fees — Btla,  that  as 
each  was  interested  in  the  whole  case,  that  they 
were  jointly  and  severally  liable  for  such  fees. 
McCord  V.  Bellingham  etal,  2  L.  C.  J.  42,  S.  C. 
1867,  k  art.  31  infra. 

21.  The  parties  to  a  suit  are  not  jointly  and 
severally  bound  to  the  payment  ot  the  costs  of 
an  expertise  ordered  at  the  instance  of  the 
parties.  Brown  &  Wallace,  6  L.  C.  J.  60,  Q.  B. 
I860. 

22.  Children  are  jointly  and  severally  oblieed 
to  the  support  of  their  parents,  when  in  neeJof 
such  support.  Lauzon  &  Connoissant  et  r»r.,  6 
L.  C.  J.  99,  C.  C.  1860;  166  etseq.Q,  C, 

23.  Where  suit  was  brought  against  a  woman 
and  her  husband  for  provision^,  etc., supplied  to 
the  family — Held,  that  a  man  and  wife  separate 
as  to  property  are  jointly  and  severally  respon- 
sible for  necessaries  supplied  to  the  family,  even 
though  bought  during  the  conim unity.  Paqucttf 
V.  Limoges  et  vir,,  7  L.  C.  J.  30,  C.  C.  1862  ;  & 
St  Amand  et  al.  &  Bourret  etux.,  7  L.  C,  J.  32, 
C.C.  1863;  1290  &  1317  CO. 

24.  Defendants  who  have  pleaded  separately 
to  a  joint  and  several  action,  may  be  jointly  and 
severally  condemned  in  costK  Perkins  v. 
Leclaire  et  al.,  7  L.  C  J.  78.  C.  C.  1865. 

26.  The  endorser  of  a  promissory  note, 
though  sued  with  the  maker,  is  not  liable  to  the 
costs  incurred  by  the  maker  on  an  exception  to 
the  form,  where  he  has  pleaded  separatelv. 
Boucher  &  Latour  et  al,  6  L.  C.  J.  269,  Q.  B, 
1862  ;  1936  C.  C. 

26.  A  husband  and  wife  separate  as  to  propei^ 
ty  are  jointly  and  separately  liable  on  a  promis- 
sory note  signed  by  them  in  the  course  of  a 
business  in  which  they  were  jointly  eneaseil. 
Girouard  v.  Lachapelle  et  vir.,  7  L.  C.  J.  289, 
S.  C. 1863. 

27.  A  floor  of  a  building  had  sunk  in  oonse- 
quence  of  the  insufficiency  of  the  timber  asedf 
and  action  was  brought— Held,  that  the  archi- 
tects and  BuperiDtendent,aswe]|  as  the  carpenters 
and  joiners,  etCi  employed  in  erecting  the  build- 
ing, were  all  jointly  and  eeverallv  liable  tfbr  the 
damage  incurred ,     David  A  MetkffMM  «l  oL^  k 


897 


OBLIGATIONS, 


OBLIGATIONS. 


898 


McDonald  et  al.  &  David,  h  Hopkins  ei  aU  & 
David,  8  L.  C.  J.  44  &  14  L.  C.  R.  31,  Q.  B. 
1863;  1103  CG. 

28.  Aod  were  all  liable  as  such  to  be  sued  in 
the  same  action.    lb. 

29.  Co-proprietors  of  an  undivided  property, 
which  is  hypothecated  for  the  arrears  of  a  rent, 
are  not  jointly  and  severally  bound  for  the  pay- 
ment of  8uch  arrears.  Pappans  etal.  &,  Turcotte 
et  ux.,  8  L.  G.  J.  152  kUh.  C.  R.  153,  Q.  B. 
1864. 

30.  Where  parties  have  signed  a  document 
authorizing  an  attorney  to  take  certain  proceed- 
inssy  they  cannot  be  held  severally  and  jointly 
liaole  for  the  fees  of  such  attorney.  Doutre  v. 
Dempsey,  9  L.  C.  J.  176  &  1 L.  C.  L.  J.  66,  C.  C. 
1865. 

31.  The  petitioners  in  the  case  of  a  contested 
election  are  jointly,  not  severally,  liable  to  the 
sitting  member  for  their  lialfof  the  commis- 
sioners' lees  paid  by  the  sitting  member.  La- 
mere  Jils  et  al.  &  Ouevremontt  1  L.  G.  L.  J.  59, 
Q.  B.  1865. 

32.  Committees  of  parliament  are  liable 
jointly,  but  not  severally,  to  a  printer  for  work 
ordered  by  them.  Lovell  v.  Campbell  et  al.i  11 
L.  C.  J.  317  &  2  L.  C.  L.  J .  131,  S.  C,  1867. 

33.  Where  two  farmers  had  signed  a  promis- 
sory note — Held,  that  they  were  not  jointly  and 
severally  liable,  and  that  such  liability  on  a 
note  exiBted  only  in  the  case  of  traders.  Malhiot 
V.  Tesner  &  Lemonde,  2  R.  L.  626,  S.  C.  1870. 

34.  In  1848  G  executed  a  deed  of  obligation 
for  £50  and  interest  in  favor  of  the  auteur  of  A, 
and  mortgaged  thereby  a  certain  piece  of  land 
which  in  June,  1855,  he  sold  to  B,  who,  by  the 
deed  of  sale,  bound  and  obliged  himself  to  pay 
the  said  debt,  and  who  the  eaine  day  executed 
another  deed  of  obligation,  without  novation,  for 
£75  and  interest,  being  the  prii)cipal  and  interest 
accrued  on  the  original  debt,  in  favor  of  the 
plain titTs  auteur.  Action  was  against  B  and  G  for 
a  joint  and  several  condemnation  for  amount  due 
under  the  said  deeds.  Action  dismissed  on  de- 
murrer, no  action  for  a  joint  and  several  con- 
demnation lying.  Arcand  &  Blanchet  &  Cro- 
Uauy  2  R.  L.  626  &  1  R.  G.  122,  Q.  B.  1870; 
1169  CG. 

XI.  Notarial,  see  Acceptanxe  of. 

35.  An  obligation  before  a  notary  to  pay  a 
certain  sum  of  money,  without  condition  and  at 
all  t vents,  is  a  promissory  note.  Amile  v.  Du- 
rocher,  5  R.  L.  166,  S.  C.  R.  1873;  2344  G.  G. 

XII.  Novation  of, 

36.  A  notarial  dee<l  of  obligation  to  pay  money 
can  be  novated  by  a  deed  sous  86ing  privS,  and 
the  mortgage  thereby  created  can,  by  the  same 
means,  b«desiroved.  Nadeau  v.  Eobichaud,  1 
H^v,  de  L6g.  608,  K.  B.  1818. 

37.  A  promissory  note  given  in  payment  of 
rent  does  not  operate  as  a  novation  of  the  debt. 
Jones  V.  Lemesurier  et  al,,  2  Rev.  de  Leg.,  317, 
Q.  B.  1840. 

38.  Where  there  is  no  express  mention  of 
novation  in  a  deed,  the  right  of  the  creditors  to 
sue  upon  the  original   claim    remains.    Mac- 

farlane  v.  PatU>n,\  L.  G.  R.  250,  S.  G.  1861. 

39.  A  promissory  note  is  not  a  novation  of  a 
claim  for  goods  sold  and  delivered,  and  will  not 


extinguish  the  debt  unless  paid.  Beaudoin  v. 
Dalmasse,  7  L.  G.  R.  47,  S.  G.  1867,  &  art.  47 
tn/ra. 

40.  The  defendant  in  an  action  for  the  re- 
covery of  the  amount  of  certain  promissory 
notes  pleaded  that  by  a  deed  of  transfer,  made  by 
him  to  the  plaintiffs  and  one  Brazeau,  the  plain- 
tiffs had  agreed  to  accept  amounts  due  to  the 
defendant  in  extinctiAKof  their  claim,  with 
guarantee  of  payment  by  the  defendant,  but 
stipulated  at  the  same  time  that  should  the 
amount  of  such  debts  not  be  recovered,  that 
their  claim  against  the  defendant  would  revive^ 
and  that  the  plaintiff  had  changed  the  intention 
of  said  deed  of  transfer  by  granting  a  term  for 
payment  to  some  of  the  debtors  in  question,  by 
wfiich  the  defendant  was  liberated  from  the 
operation  of  the  clause  regarding  the  revival  of 
plaintiffs  claim — Held,  maintaining  the  preten- 
sions of  the  defendant  that,  where  delay  had 
been  given  to  one  of  the  debtors  granted  by  the 
defendant,  contrarv  to  the  intention  of  the  deed 
of  transfer,  and  wit  bout  the  knowledge  of  the  de- 
fendant, that  the  tranf*fer  was  made  absolutely, 
and  the  original  claim  of  the  plaintiff  against 
the  defendant  wa^extinguieheJ.  Boudreau  v. 
D* Amour, 3  L.  G.  J.  124  &  9  L.  G.  R.  330,  S.  G. 
1869. 

41.  To  constitute  novation  there  must  be 
some  difference  between  the  new  and  the  old 
Contract,  and  therefore  one  promissory  note  will 
not  operate  as  a  novation  of  a  promissory  note 
previouslv  given.  Broum  &  Mailloux  et  al.,  9 
L.  G.  R.  262,  S.  G.  1859,  &  art  \'6  infra. 

42.  In  a  case  arising  out  of  the  claim  of  the 
respondent  as  unpaid  vendor,  to  receive  by 
privilege  as  vendor  a  certain  amount  of  money 
out  of  the  proceeds  of  the  sale  of  a  fioatiiiF  docfc 
belonging  to  the  defendant,  which  had  been 
sold  to  him  by  the  respondent,  and  for  which 
claim  the  respondent  had  accepted  two  notes 
signed  by  the  appellants  and  two  signed  by  the 
defendant,  the  ven«lee,  the  appellants  oppoi«ed 
the  claim  of  the  respondent  on  tiie  ground,  that 
thepe  notes  operated  as  a  novation  and  settle- 
nient  of  the  claim  of  the  vendor,  and  the  float- 
ing dock  being  pledged  by  the  purchaser  lo  tbem 
for  advances  that,  in  consequence,  the  privi- 
lege of  the  respondent  as  unpaid  vendor  was  ex- 
tinguished. The  notes  havmg  been  dishonored 
at  maturity — Held,  that  they  effected  no  nova- 
tion of  the  debt,  especially  as  such  novation  was 
not  expressed  at  the  time  the  respondent  receiv- 
ed them,  and  that  the  words  doni  quittance  in 
the  deed  of  sale  could  not  be  held  to  express  an 
intention  to  novate.  Noad  etal,  &  Lampson,  11 
L.C.R. 29,  Q.B.I 860. 

43.  The  accep*ance  of  a  promissory  note  as 
a  renewal  of  one  previously  matle  does  not  con- 
stitute a  novation  of  the  debt,  unless  there  be 
an  express  intention  to  effect  such  novation. 
Noad  et  al.  &  Bouchard  et  al.,  10  L.  G.  R.  476^ 
S.  G.  1860. 

44.  In  an  action  on  an  oVdigation,  the  defend- 
ant pleailed  that  he  had  given  the  plaintiff  two 
promissory  notes  for  £60  each  in  deduction  of 
the  amount  due,  which  he  had  paid,  and  also 
another  note  for  JC60  which  was  still  in  the 
plaintiff's  hands.  The  plaintiff  answered  that 
the  amount  of  the  first  notes  had  been  received, 
and  that  the  two  last  notes  were  given  on  an 
agreement  that  the  defendant  should  pay  t\^ el  v 
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i^t-  ceiii.  intettfit  on  the  obligation— J?«/<2,  that 
xhb  lim'bQni  of  the  second  note  must  be  deduct- 
ed fh>ni  the  amount  of  the  principal  and  in- 
tpfe^t  at  h\x  per  cent,  and  that  the  third  note 
did  nbt  operate  as  a  novation,  and   niu$«t  be 

fiten  back  to  defendant.    Beaudry  ▼.  Praulx, 
36,  S.C.  i860. 

45.  PlaintiffH  sold  goods  to  the  defendant  but 
ticking  (he  note  of  a  tnird  party  then  present  in 
Battlement  thereof,  and  the  note  proved  to  be 
Worthless— JTisH  that  the  taking  of  the  note  did 
Tfot  conkitute  a  novation  of  the  claim  so  as  to 
oeprive  the  plaintiff  of  his  remedy  against  the 
terson  who  actually  received  the  goods.  Mc- 
Garvey  v.  Auger,  7  L.  C.  J.  339,  C.  C.  1862  ; 
1169  U.C. 

46.  The  agent  of  a  railway  company  gave  hie 
own  individual  notes  to  an  insurance  com- 
pany for  premiums  of  marine  insurance,  and 
took  the  policy  of  insurance  in  his  own  name, 
and  afterwards  gave  the  notes  of  the  firm  for 
the  same  debt — Held,  that  the  railway  com- 
pany was  not  liable  in  a  direct  action  for  the 
amount  of  the  premiums,  and  that,  on  an  intei^ 
vention  by  the  firm,  the  renewal  notes  filed  in 
the  case  be  declared  inoperative  as  against  the 
intervening  parties,  ana  be  ordered  to  be  div 
livered  up  to  them.  The  Montreal  Fire  Insur- 
ance Company  v.  The  Stanstead,  Shefford  and 
Chambly  Kailway  Company  &  Wooaei  aLi  13 
L.  C.  R.  233,  S.  C.  1863: 

47.  The  acceptance  of  a  promissory  note  by  a 
creditor  from  a  debtor  does  not  effect  a  novation 
of  a  debt,  and  a  creditor  can  always  bring  his 
action  on  the  original  account.  Ifasylva  et  al. 
k  Dufour,  16  L.  C.  R.  294,  C.  C  1866. 

48.  In  an  action  for  a  balance  due  on  an 
account  for  goodn  sold — Heidi  that  an  agree- 
ment in  the  following  terms  effects  novation  of 
the  original  debt:  <'We  the  undersigned 
**  creditors  hereby  agree  to  take  2^.  6d.  in  the 
*'  pound  for  our  respective  claims  set  forth  in 
"  the  annexed  statemetit,  and  on  payment  there- 
**  of  within  six  weeks  from  date  we  hereby  un- 
'^  dertake  to  grant  him  a  dischai^  in  full."  Tees 
v.  McCulloch,  2  L.  C.  L.  J.  134,  S.  C.  1866. 

49.  A  settlement  of  accounts  between  the  cre- 
ditor and  the  principal  debtor,  and  the  taking  by 
the  creditor  of  a  note  payable  on  demand  tor  a 
balance  due  by  the  debtor  does  not  operate  as 
a  novation  of  the  debt  so  as  to  discharge  the 
surety  to  the  principal  obligation.  Rodgers  et 
aL  V.  Morris  eial,  13  L.  C.  J.  20,  S.  C.  1869 ; 
1169  4  1179  0.0. 

50.  The  giving  of  a  promissory  note  for  a 
debt  is  not  a  novation  of  that  debt.  Richard  v. 
Boisvert,  3  R.  L.  7,  0.  0. 1871,  &  Mercier  h 
Bousquet  et  vir.,  5  R.  L.  352,  S.  0.  1871 ;  1169 
C.  C. 

51.  And  where  a  creditor  accepted  promis- 
sory notes  as  a  settlement  of  the  amount  of  a 
jucfffment — Held^  that  this  was  not  a  novation 
of  Uie  claim,  and  the  creditor  must  return  the 
i^otes  before  he  can  proceed  to  the  execution  of 
file  judgment.  Dawscn  v.  Desfosses,^  R.  L.  334, 
Q.  6.1874;  1169  0.0. 

52.  And  where  a  company  was  incorporated 
under  the  statute  13  &  14  ViCt  cap.  28,  between 
the  22nd  of  July,  1854,  and  the  24th  of  February, 
1856 — Held,  that  promissory  notes  held  by  the 
company  during  tnat  period,  and  renewed  by 
tiotesof  the  company  after  the  completion  of 


the  incorponttion,  the  old  notes  being  SQ^ 
rendered  and  given  up,  were,  together  with  the 
original  debt  for  the  goods,  novAted  and  baid. 
Brewster  et  aL  v.  Chapman  etal.,  19  L  G.  J- 
301,  Q.B.  1876. 

Xm.  What  are. 

63.  Promises  of  marriage  form  veritable  obli- 
gations, and  are  subject  to  all  the  rules  of  socb, 
even  against  the  female  eontraetante,  Matthew 
&  Laflammcy  4  R.  L.  371, 8.  0. 1872. 

XIV.  With  a  Pbhal  Clause. 

54.  Where  a  written  obligation  entered  into 
by  the  defendant  contained  the  following  claafie : 
''  In  case  the  Board  should  make  default  in  thf 
'*  payment  of  interest  to  accrue  and  to  become 
**due  on  the  said  principal  sum  of  $11, 000,  aa 
''  aforesaid,  for  the  space  of  30  days  after  the 
"  said  interest  payments  have  become  doe 
''and  payable  as  hereinbefore  stipulated,  and 
*'  provid^,  then  and  in  that  case  the  whole  of 
*'  the  said  debt,  with  all  interest  then  due,  shall 
"immediately  become  due  and  exigible"— 
Held,  that  this  was  not  a  covenant  which 
should  be  regarded  as  a  comminatonr  clause 
but  should  beenlbroed.  McNioen  v.  The  Board 
of  Arts  and  Manufactures  for  Lower  (Canada,  6 
L.  0.  J.  222  A  12  L.  0.  R.  535,  S.  C.  1»62 ;  1131 
et  seq*  0.  0. 

55,  And  where  in  a  deed  of  donation  from 
father  to  son,  it  was  stipulated  that  if  the  donee 
should  sell,  exchange  or  ffive  the  Miid  property 
to  strangers,  or  do  any  other  act  equivalent  to 
such  sale)  etc.,  he  would  be  held  and  obliged  to 
pay  to  the  donor  the  sum  of  $2000  the  day  that 
such  deed  of  sale,  exhange,  eta,  was  executed 
— Held,  that  such  an  undertaking  could  not  be 
regarded  as  a  com  minatory  clause,  but  mast  he 
held  to  be  a  charge  on  the  donation,  due  and 
exisible  as  soon  as  the  property  should  be  thufl 
sold,  exchanged,  etc.,  by  the  donee.  Cheoal  v. 
Mornn,  6  L.  0.  J.  229,  S.  0.  1862. 
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OCCUPANT. 
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OFFICERS  OF  GOYERNMBNT. 

I.   LlABlLITT  or. 

56.  An  officer  of  the  Government  who  con- 
tracts for  the  public  \b  not  personally  liable. 
Ooodenough  v.  D' EsHmauviue,  2  Rev.  de  L6g. 
124,  &  ScoH  V.  Linsey,  2  Rev.  de  Leg.  208; 
K.  B.  1818. 


OFFICERS  OF  MILITIA^ 

r  I.  Equipments  of,  Exempt  from  Seizure^  »ee 
EXECUTION,  Exemptions  from. 


OFFICIAL  GAZETTE. 

I.  Notice  in,  see  EVIDENCE,  Authentic, 
INSOLVENCY,  Notice  in,  and  SALE,  Judi- 

CUL. 


OMISSIONS— 5<j«  ERRORS. 


OPENING. 

I.  Of  Substitution,  see  SUBSTITUTION. 

II.  Of  Suoobssionb,  see  SUCCESSION. 


OPPOSITION. 

I.  Affidavit  with,  67-64. 

II.  Afin  d'Annuler,  65-67. 
III«  Afin  db  Conserter,  68-7L 

IV.  Afin  db  Distraire,  72-76. 

V.  After  Amendment,  77. 

VI.  Allegations  of,  78. 
Vn.  Amendment  of,  79,  80. 
VIII.  AppBIranoe  iN|  81, 82. 
IX    By 

Guardian  of  Things  Seized,  83-88. 

Landlord,  89. 

Third  Party,  90-92. 

Tutor  ad  Aoe,  93, 

Two  Opposants,  94. 

Wife  Separate  as  to  Property,  95, 

X.  Contestation  of,  96-100, 

XI.  Costs  on,  101. 

XII.  Delays  on,  102-104. 
Xm.  Dbposit  with,  105. 

XIV.  Effect  of,  106. 

XV.  Elbotion  of  Domicile,  107-112. 

XVI.  Endorsation  oy,  113. 

XVII.  Enbousordrb,  114-118. 
XVin.  Entry  of,  119. 

XIX.  Grounds  of,  120-138. 

XX.  In  Good  Faith,  139, 140. 

XXI.  Irregularities  in,  141, 142. 
XXn.  Liability  for  Costs  of,  143. 
XXin.  Notice  of,  144,  146. 

XXIV.  Order  of  Judge,  146, 147. 

XXV.  Plbadiko  in,  148. 

XXVI.  Power  of  Court  in  Matters  of,  149. 
.vn.  Reoistration  of,  150. 

^ni.  Rights  of  Opposaht,  151. 
Siqvature  of,  153. 
.  Sta/tvb  of  Parties  nr,  154^  155. 


XXXII.  Title  to  Support,  186. 

XXXIII.  To  Collocation.  157-169. 

XXXIV.  To  Judgments,  160-170. 

XXXV.  To  Landlord's  Privilege,  171. 
XXX VL  To  Seizure  db  Terris,  172. 
XXXVIL  To  Venditioni  Exponas,  173-176. 
XXXVIIL  When  in    Contempt   of  Cou^t, 

177,178. 

I.  Affidavit  with. 

57.  Where  the  affidavit  in  pupport  of  an  oppo- 
sition afin  de  distraire  wbm  made  by  the  defen- 
dant, who  was  the  husband  of  the  opposant — 
Held,  to  be  sufficient,  as  being  within  the  Rule 
of  Practice.  Wilson  v.  Pariseau  &  Seymour, 
1  L.  C.  J.  1,  S.  C.  1856  ;    583  &  661  C.  C.  P. 

68.  An  opposition  will  be  dismissed  on  motion 
on  the  ground  of  the  insufficiency  of  the  affidavit, 
when  it  states  that  the  opposition  was  made  in 
good  faith,  and  with  the  object  of  obtaining  jus- 
tice if  the  word  "sole  "  in  the  form  of  affidavit 
set  forth  in  the  Rule  of  Practice  be  omitted. 
Schofield  et  al  &  Rodiien  e<  a2.,  6  L.  C.  R.  479, 
S.  C.  1866. 

69.  An  affidavit  in  support  of  an  opposition 
afin  d'anntder,  in  which  the  word  "  unneoes- 
Hary  "  instead  of  the  word  •*  unjustly  "  appears, 
and  in  the  jurat  of  which  the  word  **  eworni  **  is 
printeii  in  lieu  of  the  word  «*  sworn,"  is  bad  and 
not  in  accordance  with  the  affidavit  required  in 
the  Rules  of  Practice,  and  an  opposition  founded 
on  such  affidavit  will  be  dismissed.  Morrin  et 
al,  V.  Daly  et  a2.,  &  Daly  ei  al.,  6  L.  C.  R.  431, 
S.  C.  1856. 

60.  And  where  a  rule  was  olitained  to  file  a 
correct  affidavit  in  support  of  such  opposition — 
Held,  that  fluch  rule  mu8t  be  discharged  where 
the  correct  affidavit  was  not  filed  in  support  of 
it.    lb. 

61.  In  appeal  frdtai  a  judgment  on  an  opposi- 
tion—ffWo,  that  where  the  affidavit  for  such  op- 
position alleged  that  the  facts  therein  contained 
were  *•  true  to  the  best  of  the  opposant's  kn6w- 
ledge,"  that  it  was  sufficient.  Foumier  &  Russel, 
1  L.  C.  J.  118  &  7  L.  C.R.  1.30,  Q.  B-  1867  ;  651 
&  683  C.  C.  P. 

62.  An  opposition  founded  on  a  title  if  not  ac- 
companied oy  an  affidavit  regularly  and  legally 
sworn,  such  as  is  required  uy  art.  583  of  the 
Code  of  Civil  Procedure,  must  be  dismissed  with 
costs,  notwithstanding  the  provisions  of  the  82nd 
Rule  of  Practice,  whici)  is  abrogated  by  I  he  oper- 
ation of  the  Code.  Duhaut  &  Lacotnbe,  16 
L  C.  J.  Ill,  8.  C.  R.  1872 ;  651  C.  C.  P. 

63.  The  affidavit  accompanying  an  opposition 
to  a  judgment  must  set  forth  that  tne  facts 
therein  stated  are  true  "  to  the  knowledge  of  the 
deponent."  Sheppardy.  Morrin  &  Morrin,  6 
R.  L.  245,  C.  C.  1872  j  583  &  651  C.  C.  P. 

64.  An  affidavit  to  an  opposition  sworn  before 
a  commissioner  for  the  district  of  Quebec,  the 
jurat  of  which  does  not  show  where  the  affidavit 
was  sworn,  is  insufficient  Robertson  et  al,  v. 
Fontaine  A  Fontaine,  20  L.  C  J.  195,  8.  C. 
1876. 

II.  Afin  d'Anhulbr. 

65.  An  opposition  afin  dannuUr,  alleging  » 
previous  seiaurp,  and  that  souie  sur  suisie  ne 
vauti  will  not  be  set  aside  on  motion.    Fraser  r. 
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Bumaiein  ft  BwnMtdn,  9  L.  C.  J.  216,  S.  C. 
1865. 

66.  An  oppoeition  afin  tTannuUr  may  bedis- 
missed  on  motion.  £a  Banque  du  Peuple  & 
Daousi  &  Daou8t,  9  L.  C.  J.  216,  S.  C.  1866. 

67.  The  payment  of  an  amount  for  which 
judgment  has  been  recovered,  made  anterior  to 
each  judgment,  may  be  successfully  pleaded  by 
an  opposition  (ifin  cPannuler  to  a  seizure  made 
under  such  judgment.  Dot/le  ei  al.  &  Mclver  et 
al  &  Mclver  et  al.,  19  L.  G.  J.  308,  S.  C.  R.  1876 ; 
667  C.  C.  P.* 

ni.  Afin  db  Gonserver. 

68.  An  opposition  afin  de  conserver  may,  on 
payment  of  costs,  be  filed  at  any  time  before  the 
homologation  of  the  report  of  distribution.  Thi- 
ffierae  v.  Boivin,  3  Rev.  de  L^g.  474,  K.  B.  1812. 

69.  On  an  opposition  afin  de  conserver  by  a 
transferee  of  seigniorial  rights — Heldt  that  such 
an  opposition  was  merely  a  conservatorv  process, 
and  did  not  require  that  notice  of  sucn  transfer 
should  have  been  previou«*ly  made.  Lamothe  ei 
al.  &  Talon,  1  L,  G.   J.  101,  Q.  B.1857. 

70.  On  the  contestation  of  an  opposition  afin 
de  conserver — Held,  that  such  an  opposition 
could  be  filed  by  permission  of  the  court  at  any 
time  before  the  homologation  of  the  report  of 
collocation,  on  the  oppupant  paying  such  costs  as 
would  be  incurred  by  the  reformation  of  the  re- 
port and  twenty  shillings  currenrv.  Woodman  v. 
Letourneau  &  Letourneau  &  Hubert  &  Lemieux 
&  Rapin,  3  L.  C  J.  27,  S.  C.  1858. 

71.  Wliere  a  writ  of  execution  issued  in  the 
name  of  the  plaintiff  a>;ainftt  the  curator  to  a 
substitution,  and  the  writ  was  presented  to  the 
sherifi  whilethe  property  of  the  substitution  was 
under  seizure — Hela,  that  the  sheriff  should,  in 
obedience  to  art.  642  of  the  Code  of  Proce<lure, 
note  Huch  second  writ  as  an  oppositio)j|q/£n  de 
conserver.  Wilson  &  Leblanc  es  qital.,  & 
Doutre  et  al.  v.  Leblanc  es  qual.  &  Leblanc, 
16  L.  C.  J.  209,  S.  C.  R.  1872. 

IV.    A  PIN  DE   DiSTRAIRE. 

72.  On  a  motion  to  reject  an  opposition  afin 
de  distraire  notfonndal  on  title,  on  the  ground 
that  the  affidavit  in  support  of  it  was  made  by 
the  opposant'M  husbanil,  whowas  himself  a  defen- 
dant in  the  ca^^e,  and  that  he  did  not  show  that 
he  was  his  wife's  agent  for  the  purpose —JSTeW, 
that  the  affidavit  was  suffioient,  as  being  within 
the  Rules  of  Practice.  Wilson  v.  Pariseau  & 
Simard,  1  L.  C.  J.  1,  S.  G.  1856  ;   658  C.  C.  P. 

73.  On  the  contestation  of  an  opposition  afin 
de  distraire — Held,  that  such  an  opposition  may 
be  filed  to  a  writ  o\' venditioni  exponas  de  bonis* 
Delisle  v.  Couvrette  &  CUmenty  4  L.  G.  J.  84, 
S.  C.  1869. 

74.  Where  bv  an  opposition  afin  de  distraire^ 
the  oppo-'ants  a»*ked  for  main  lev4e  of  certain  ma- 
chinerv  found  in  the  premises  seized,  and  which 
they  alleged  had  been  purchased  bv  them  some 
time  previous  to  the  execution — tield,  that  as 
there  had  been  no  displacement  or  delivery  of  the 
machinery,  and  as  the  opposants  had  not  proved 
the  material  allegations  of  their  declaration,  that 
the  op|X>sition  must  be  dismissed.  Ask  et  at  v. 
WilUi  &  Seymour  et  al,  4  L.  G.  J.  301,  8.  C. 
1860. 


76.  Where  the  plaintiff  moved  to  reject  an  op- 
position afin  de  distraire^  claiming  the  good» 
seized  as  naving  been  purchased  from  the  defen- 
dant, on  the  ground  that  the  goods  were  under 
seizure  at  the  time  the  pretended  sale  took 
place,  and  that  no  displacement  was  averred— 
Held,  that  the  oppoeition  was  frivolous,  and 
mu^t  be  dismissed.  Lovell  v.  Fontaine  &  St, 
Amand,  6  L.  G.  J.  71,  G.  C.  1861 ;  682  C.  G.  P. 

76.  An  oppoeition  afin  de  distraire  may  be 
demanded  on  the  production  of  new  deeds  and 
the  payment  of  fitlv  shillings  costs.  CkandUr 
V.  Landrie  &  Methane  10  L.  G.  J-  196,  S.  C. 
1866. 

V.  After  Amendment. 

77.  Where  opposition  afin  dCannuler  was 
filed  against  a  writ  of  venditioni  exponas,  on  the 
ground  that  an  error  existed  in  a  rule  for  folle 
enehtre  granted  against  the  opposant  under  the 
writ,  and  the  plaintiff  was  allowed  to  amend  the 
rule — Heldy  that  after  the  amendment  there 
was  no  longer  any  reason  for  the  opposition,  and 
it  would  be  dismissed  and  without  costs.  The 
Trust  and  Loan  Company  of  Upper  Canada  &, 
Doyle  and  Stanley,  3  L.  C.  J.  138,  S.  C.  1859. 

VI.  Allegations  of. 

78.  A  mere  allegation  in  an  opposition  afin 
de  distraircj  that  the  tools  seized  form  part  of 
the  defendant's  implements  of  trade,  is  insuffi- 
cient to  maintain  such  opposition.  Yon  v. 
O'Connor  &  O'Connor,!  L.  G.J.  126,  C.  C. 
186.1;   566  G.  G. 

VII.  Amendment  of. 

79.  On  an  exception  to  the  form  of  an  opposi- 
tion, filed  on  the  ground  that  it  did  not  contain 
an  election  of  domicile,  amotion  to  amend  such 
opposition  was  grantcni  on  payment  of  forty 
shillings  costs.  La  Banque  Jacques  Cttrti^  v. 
The  Canadian  Rubber  Company  &  Kacanat/h, 
10  L.  G.  J.  200,  S.  G.  1866. 

80.  On  an  opposition  to  a  judgment,  aAer 
argument,  certain  receipts  were  found,  shew* 
in^  that  the  whole  of  the  amount  had  been 
paid.  The  opponant  then  asked  to  be  entitled 
to  amend  on  payment  of  costs.  Motion  gratittNJ. 
Johnston  v.  Watts  &  Watts,  1  L.  G.  L.  J.  122, 
S.  G.  18o6. 

VIII.  Appearance  in. 

81.  If  the  opposant  does  not  file  an  appear- 
ance the  opposition  will  be  disHiis^ed.  Lizoite 
V.  Careau,  3  Rev.  de  Leg.  472,  K.  B.  1818. 

82.  If  an  opposant  wlio  ha.o  signed  his  own 
opposition  does  not  regularly  appear  at  the 
return  of  the  execution,  his  opposition  will  be 
dismissed  on  motion.  Organ  v.  BeMey,  3 
Rev.  de  Leg  473,  K.  B.  18l;2. 

IX.  By. 

83.  Oxiardian  of  Things  Seued'-yfhfttt  d%iT- 
ing  the  contestation  of  an  opposition  to  a seianre 
and  sale  of  moveables,  the  effects  were  Miaed  a 
second  time  under  another  wnt*  and  tlw  i^uar- 
dian  under  the  first  writ  opposed  the  nb  mider 
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the  eeoond,  which  the  plaintiff  contested,  the 
oppociitioD  of  the  guardian  was  diemiseed  as 
unfounded.  Donnelly  v.  NagU  &  McDonald, 
3L.C.  J.  136.  S.  C.  186H ;  677C.C.P. 

84.  But  held,  in  another  case,  that  a  guardian 
of  effects  seized  has  a  right  to  file  an  opposition 
to  a  second  seizure  of  the  same  effects.  Smith 
€t  oL  ▼.  OFarrell  &  Colbom,  9  L.  G.  R.  495, 
S.  C.  1859. 

85.  Where  the  defendant  was  made  guardian 
over  his  own  ^oods  under  seizure,  and  Uiey  were 
sold  out  of  his  possession  hy  another  seizure — 
Heldy  that,  altnoueh  he  might  have  opposed 
their  sale  under  the  secona  seizure,  he  was 
nevertheless  not  hound  to  do  so.  Skelton  ▼. 
Kerns  et  ah  &  Holland^  7  L.  G.  J.  139,  S.  G. 
1863 ;  677  C.  C.  P. 

86.  And  where  a  guardian  has  oppoeed  a  sale 
under  such  second  seizure,  the  right  to  make 
such  second  seizure  cannot  be  contested  by  a 
motion,  but  ought  to  be  tried  on  a  law  hearing. 
Warren  r.  Douglas  &  SnUih,  7  L.  G.  J.  140, 

C.  C.  1863. 

87.  But  held,  in  appeal,  that  a  guardian  might 
be  bound  to  do  so.   Ih. 

88.  A  voluntary  judicial  guardian  who  has 
become  a  necespary  guardian  by  force  of  cir- 
cumstances, and  has  b^en  obliged  to  remove  the 
goods  seized  under  his  immediate  care,  has  a 
right  to  an  opposition  a  fin  de  conserver  for  the 
payment  of  his  costs  on  the  proceeds  of  his  sale, 
and  to  be  paid  according  to  proof  made  of  such 
costs.  Boucher  et  vir.  ▼.  Brault  et  oL  & 
Grenier,  4  R.  L.  237,  S.  G.  1872. 

89.  Landlord. — If  a  landlord  omits  to  file  au 
opposition  to  the  sale  of  the  furniture  liable  for 
his  rent,  he  may  file  an  opposition  afin  de  con- 
server  on  the  proceeds,  and  will  thereon  rank 
according  to  his  privilege.  Boss  &  Mason,  3 
Rev.  de  Leg.  474,  K.  B.  1812  ;  582  G.  G.  P. 

90.  Third  Party, — A  person  whose  interests 
are  affected  by  a  judgment  in  a  case  to  which 
he  is  not  a  third  party  may  intervene  by  op- 
position to  such  jud^ent  or  by  direct  action 
with  a  view  to  be  maintained  in  all  his  rights. 
Thoum  &  Leblane,  10  L.  G.  R.  370,  Q.  B. 
I860;  582G.  G.  P. 

91.  From  the  moment  that  the  interests  of  a 
third  party  are  affected  by  a  judgment  rendered 
in  a  case'  in  which  he  is  not  a  party  he  may 
protect  his  interests  by  an  opposition.  Molleur 
V.  Marchand  &  The  Attomw  General,  6  R.  L. 
378,8.  G.  1874;  582  G.  G,  P. 

92.  And  where  the  Grown  possesses  a  privi- 
lege on  the  property  of  an  individual  it  may 
exercise  its  privilege  by  such  opposition,  pro- 
vided it  be  first  regularly  served  on  all  the  parties 
io  the  case.    lb. 

93.  Tutor  ad  hoc. — An  opposition  to  a  sale  of 
real  estate  by  a  tutor  ad  hoc,  authorized  to  act 
for  the  minors,  is  maintainable  without  regis- 
tration of  the  acte  of  tutorship*  and  the  Registry 
Ordinance  4  Vic.  cap.  30,  sec.  24,  does  not  applv 
to  such  opposition.  Chouinard  v.  Demers  & 
Gareau  es  quoL,  6  L.  G.  R.  401,  S.  G.  1866. 

94.  Two  Opposants. —  Where  there  were  two 
opposants  afin  de  conserver,  and  the  one  con- 
tested the  opposition  of  the  oiher-^Held,  that 
such  contestation  formed  a  distinct  issue  ^uoad 
such  parties,  and  that  all  documentary  evidence 
raisedby  the  issue)  relative  to  such  contestation, 
most  be  fiJed  bj  the  oppoeanU,  and  it  is  not 


1 
sufficient  that  such  evidence  be  already  filed  by 
parties  to  the  record.    KeUy  v.  Fraser  k  divers, 
%  L.  G.  R.  368,  8.  G.  1862. 

95.  Wife  Separate  as  to  property^ — A  wife 
separate  as  to  property  must  be  autnorized  by 
her  husband  before  she  can  make  an  opposition 
to  a  sale,  and  the  wife's  admission,  that  she  was 
not  authorized,  will  invalidate  the  opposition. 
Blumhart  v.  Eoule,  1  L.  C.  L.  J.  63, 8.  G,  1866; 
176  G.  G. 

X.  GONTBSTATION  OF. 

96.  On  an  opposition  qfin  de  dtstrcnre — 
Held,  that  a  rule  by  the  opposant  i-slling  on 
the  plaintiff  to  contest  his  opposition  would  be 
dismissed,  as  it  should  at  least  have  given  the 
opt  ion  to  ad  m  it  or  con  test.  Mc  Grath  v.  Lloyd  & 
Keith' et  al,  2  L.  C.  J.  279,  8.  C.  1858;  586 
G.  G.  P. 

97.  In  an  opposition  afin  de  distraire  the 
opposant  called  upon  the  plaintiff  to  declare 
whether  he  intended  to  content  or  not,  but  no 
rule  was  served  upon  the  defendant.  The  plain- 
tiff replied  that  de  intended  to  contest,  but  the 
delays  having  expired  without  his  having  done 
so,  default  was  entered  and  judgment  rendered 
maintaining  the  opposition.  On  appeal  had — 
Held,  setting  aside  the  judgment,  tnat  the  op- 
posant was  not  entitled  tojuagmentd«p2ano,but 
should  have  proceeded  to  proof ezpar<e,and  given 
notice  to  the  party  who  intended  to  contest,  of 
the  inscription  for  such  proof,  without  which  he 
could  not  obtain  judgment.  McBlane  &  Oliver, 
13  L.  G.  R.  417,  Q.  B.  1872. 

98.  Where  the  procedure  to  an  opposition  is 
attacked,  it  must  he  by  motion  ana  not  by  ex- 
ception to  the  form.  Lamothe  k  Garceau,  7 
L.  C.  J.  115,  Q.  B.  1862. 

99.  Where  the  opposant  issues  a  rule  calling 
upon  the  plaintiff  and  defendant  to  declare 
whether  they  intend  to  contest  the  opposition  or 
not,  and  that  in  default  of  doing  so  the  conclu- 
sions of  the  opposition  be  granted — Held,  to  be 
irregular,  the  proper  course  being  for  the  oppo- 
sant to  take  a  rule  on  the  plaintiff,  and  if  he  fails 
to  contest,  to  proceed  exparte.  Limoges  v. 
Marsank  Labelle,  13  L.  G.  B.  244,  8.  G.  1863; 
586  G.  G.  P. 

100.  Where  an  opposition  is  being  contested, 
the  contestation  itself  must  be  served  on  the  de- 
fendant, but  it  is  not  necessary  that  it  be  accom- 
panied by  a  writ  of  summons.  Trahan  v. 
Gadbois  k  McCaffrey  et  al,  5  R,  L.  690, 8.  G. 
1874 ;  748  G.  G.  P. 

XI.  GOSTB  ON. 

101.  Where  to  an  execution  for  debt,  interest, 
and  costs  an  opposition  is  filed  under  which  it 
is  proved  that  the  costs  were  paid  before  seizure, 
the  defendant  is  entitled  to  cosU  on  his  opposi- 
tion. Berthelot  v.  Lalonde  k  Lalonde,  14 
L.  G.J.  28,  G.  G.  1869. 

XU.  Delays  ik. 

102.  An  opposition  to  annul  the  seizure  of 
real  property  cannot  be  received  within  the 
fifteen  days  fixed  for  the  sale,  even  with  the 
order  of  a  judge.  Lespirancek  Lalonde  et  vir„ 
1  L.  G.  R.  154,  Q.  B.  1851 ;  662  G.  C.  P. 
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103.  PropMl;r  of  cerUiD  minon  IuT>ng  been 
Ukee  in  cxeeauon,  the  taior  of  the  mioom  filed 
an  oppofiition,  and  was  coliocated  for  a  certain 
num.  The  appellant,  on  the  dar  fixed  fbr  ihe 
homologation  oT  the  report,  moved  for  leave  to 
file  an  opposition  afindeeonteretrtntoutordrt, 
founded  on  a  jud^ent  af^ainst  Ihe  father  ofthe 
mioore-  The  motion  wan  rejecteil  on  thegroatid 
that  ihe  jiid)nnent  haJ  ceaned  to  be  execulonr, 
and  being  prrwnird  at  bo  laie  a  stage  of  the 
proceeding  wafi  calculated  nnjuetl;  to  deprive 
the  minor*  of  ihe  use  of  mooevH  orwhicli  thev 
wefp  in  need,  Doyle  ei  al,  v.  MeLtan  et  qiuu,, 
10  L.  C.  K.  309,  a  C.  A  Q  B.  1860. 

104.  An  oppoxiiion  produced  loo  late,  namel;, 
within  and  nut  previous  lo  ihe.  fifteen  days  next 
before  the  day  Dxed  for  the  sale,  niaj  be  rejected 
apon  motion,  uol with  ■tan ding  that  ouch  opposi- 
tion ban  been  produced  with  Ihe  order  of  the 
judge  to  receive  tbeeanie,  und  upon  ihe  affidavit 
of  one  of  the  oppoaants.  Jotepli  &  Dtmnellu  il 
Xonalum,  12  L.  C.  R.  106,  3.  C.  Iti61. 

XI 1 1.  Deposit  with. 

105.  The  omisaion  lo  depou't  with  an  oppoei- 
tion  to  a  judgment  a  eulficienl  sum  lo  pay  the 
conle   incurred    b;  t: 

of  the  writ  is   not  i 
II  of  the  oppoail 

!, Ts  I, 


XIV.  ErrtcT  or 

106.  In  default  ol 
pend  proceeilingi',  p 
tion,  the  judgmeiil  i 
defeudarit  iti  obligee 
the  delHj  fixed  by 
The  Attomai  Genet 
5S4, 585  &  661  C.  C. 

XV.  Elkctios  of 

107.  If  an  oppo 
election  of  domicile  i 
V.  tSiron.3  Hev.  de  I 
Robiiaillt,  3  Rev.  de 
C.  U- P. 

108.  An«ppo«ition 
of  an  attorney  will 
ground  that  it  does 
domicile,  and  the  [ 
objection  ib  by  excep 
motion.  MuTphu  v. 
L.  C  R.  477,  C.  C.  1 

109.  An  election  of 
the  ottice  of  his  alt 
office   Ih  situated. 
Siehard,  I  L.  C.  L. 

110.  An  (^positit 
thTOuKh  ine  minieti 
tain  an   election  of 

ri»  Ca'tier  &  The  I 
Kacanagk,  10  L. 
C.  C.  P. 

111.  And  on  exce 
oppoeitiun,  motion  t 
elMlion  ofdomicile, 
of'forty  ehillinga  coa 

U2i  An  oppoaitio 
domicile-  ab  a    plwx 
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ooart  honw  will,  on  motioo,  be  rgedidmft 
eoab>.  Btmer  *.  iNneavH  A  Mig»taU,ii.L 
4T3,8.G.  1B73. 

XVI.   Bmoiunoti  or. 

113.  Where  an  oppoaant  moves  toamrnliiii 


opponition  by  allenng  the  nnmler  on  ihe  eo- 

'---  '  -      ptinl*" 

ider   a  wrong  namber,  the  Ibrmet  niolioa  n 


,  and  the  ptainliff  moved  to  rtf 


fjreilM 
llf  hU 


XVn.  En  Sods  Obdrs. 


veucy  of  the  party  against  whom  anch  oppwi- 
tion  ie  made,  be  set  np  anJ  allied  in  tlK  fii 
opposition.  Venner  r.  BentardSiti.  &  P^l^ 
1  L.C.R.  498,8.  0.1851. 

116.  On  a  motion  to  reject  an  op[X»iliona 
tout  ordre — Stld,  that  i-uch  opposition  m  > 
proceeding  io  Ihe  nature  of  a  *iiut(  orrfl  ii>ii4 
be  either  founded  on  ajndgtiientor mppoml 
by   an  aflidavit,  aa  in  a  caneofanatlacWal 
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woold  be  permitting  the  trial  of  the  inerita  de 
novo,  MerriU  v.  ^,  3  Rev.  de  L6g.  474,  K.  B. 
1614. 

122.  An  opposition  afin  de  charge  cannot  be 
maiotaiiied  for  a  aim  pie  mortgage  (iel>t.  Li/mr 
bttmer  v.  Dick  ei  al.,  3  Rev.  de lUg.  474,  K.  B. 
1817. 

123.  If  there  be  delivery  on  moveable*-  assigned, 
and  tbej  are  taken  in  execution  in  the  posses- 
sioD  of  the  a8.<aignor,  the  assignee  cannot  main- 
tain  ao  opposition  (ifin  de  dtstraire.  Hunt  v. 
Pemmlt,  3  Rev.  de  Leg.  474,  K.  B.  1821. 

121.  An  opposition  afin  de  charge  cannot  be 
maintained  either  for  a  constituted  life  rent  or  a 
rente  ctmetUuie  perpStuelle.  Thibodeau  v .  J. 
mond  et  aL,  3  Rev.  de  Leg.  475,  K.  B.  1821. 


//. 


which  error  does  not  nece^^sarily  inyolve  the 
nullity  of  the  seizure.  Maneeau  &  Bernard  ^ 
Bernard,  2  R.  L.  242,  S.  C.  1870. 

134.  Where  a  properly,  which  had  been  judi- 
cially soil  I  some  time  previously,  was  about  to  be 
sold  again  in  the  hanasof  the  purchaser)  and  the 
defendant  in  the  fir^t  case  by  opposition  q/in  de 
distraire  opposed  the  second  sale  on  the  ground 
of  nullities  in  the  first — Held,  that  an  opposi- 
tion would  not  lie  to  the  second  »ale,  on  account 
of  nullities  in  the  first,  except  where  the  nullity 
of  the  first  has  been  regularly  pronounced,  and 
then  only  within  a  year  from  snch  first  sale. 
Arnuirong  &  Barrette  &  Orebassa  &  Armstrong, 

\  2  K.  L.  98,  S.  C.  R  1870  ;    714  et  seq.  C  C.  P. 

135.  No  opposition  lies  to  the  execution  .of  a 


476,  K.  B.  1821 . 

126.  One  judgment  may  be  set  up  against 
another,  and  by  opposition   afin  d^annuUr  for 

Ckyment  pro  tanto.    Frost  v.  Esson,  3  Kev.  de 
§g.  475,  K.B.  1821. 

127.  An  opposition  cannot  be  maintained,  on 
the  ground  that  the  person  making  the  seizure 
was  not  a  sherifiTs  bailiff,  where  the  writ  of  exe- 
cution was  delivered  to  him  by  the  8herifi\. 
Freleigh  v.  Seymour,  8  L.  C.  R.  256,  S.  C.  1858. 

128.  Where  opposition  afin  d^annuler  was 
made  by  defendant  to  a  writ  of  venditioni  ex- 
ponas,  on  the  ground  that  there  was  already  a 
seizure  of  the  goods,  and  that  the  amount  claim- 
ed by  the  writ  was  more  than  wa'^  due — Held, 
that  it  must  be  rejected,  as  made  on  entirely  in- 
Bofficient  grounds,  and  that  the  only  question 
was  whether  it    could    be   rejected  on  motion 


forfeited  on  the  ground  that  the  proceedings  are 
irregular,  and  tlie  opposant  should  have  been 
called  upon  to  plead  and  defend  liefore  the 
Superior  Court.  mcLachlan  &  Eegina,  1  R.  C. 
247,  Q.  B.  1871. 

136.  An  opposition  on  an  execution  on  ac- 
count of  partial  payments  must  be  maintained 
only  in  proportion  to  the  amount  paid.  Orange 
ei  al  V.  McDonald  k  McDonald,  15  L.  G.  J.  252, 
S.  C.  R.  1871. 

137.  An  opposition  ba.«ed  on  a  part  payment 
of  the  amount  claimed  will  be  rejected.  Hall  v. 
SU  Julien  &  St  Julien,b  R.  L.  476,  8.  C.  187.3. 

138.  Where  the  plaintiffs  opposed  a  seizure 
for  costs,  on  the  ground  that  some  of  them  had 
changed  their  status  since  the  institution  of  the 
action — Held^  that  as  the  seizure  was  made  only 
on   the  efiects  of  two  of  the  plaintiffs,  who  had 


instead  of  demurrer,  which   was  also. allowed,    not  in  any  way  changed  their  status,  that  there 
McDowUd  y.  Cfrenier  &  Grenier,3  L.C.  J»  12  "  "      *  '  '^ 

A  9  L.  C.  R.  73,  8.  C.  1858.  /*'" 

129.  But  where  an  opposition  ajin  cPannuler 
was  filed,  on  the  ground  that  an  amount  already 
levied  on  a  previous  seizure  was  not  credited  on 
the  second  writ,  and  that  the  lots  seized  were 
advertised  to  be  sold  in  a  parish  different  from 
that  in  which  they  were  situated,  the  opposition 
on  both  the;<e  grounds  was  maintained  with 
costs.  *  Esfy  et  ux.  k  Judd  et  vir,  &  Judd  et 
M>.,  3  L.  C.  J.  73,  8.  C.  1858. 


was  DO  ground  of  opposition  whatever.  Z>0- 
Gaspe  et  al.  &  Asselin  &  DeGasp^ et  aL,  5 
R.  L.  240,  8.  C.  1874;  434  et  seq.  C.  C.  P. 

XX.  In  Good  Faith. 

139.  Opposition  was  filed  by  the  defendant  and 
another,  calling  themselves  oo-partners,  carry- 
ing on  business  under  the  firm  name  of  «  Du- 
bord  &  Go-,''  setting  up  that  all  the  effeota 
seized  had  been   bought  oy  one  of  them  at 


130.  An  opposition  will  not  lie  which  is  based  I  sheritrs  sale  which  nad  been  had  in  a  cause  in 


on  averments,  which  have  been  Already  set  up  in 
a  previous  opposition,  and  on  which  the  court 
has  d^ided  upon.  Fournier  v.  Russell,  10 
L.  C.  R.  367,  Q,  B.  1860. 

131.  Where  an  opposition  was  filed  to  the 
seizure  and  sale  of  moveables,  on  the  ground  that 
they  belonged  to  the  opposant,  and  it  was  proved 
that  the  opposant  had  paid  nothmg  for  them,  and 
that  both  be  and  the  plaintiff*  were  brothers  of 
the  defendapt,  the  opposition  was  dismissed  as 
fraudulent.  Brough  v.  McDonnell,  15  L.  G.  R. 
492,  1  L.  C.  L.  J.  32,  Q.  B.  1865. 

1.T2.  The  proprietor  of  a  property  which  has 
been  expropriated,  and  the  valuation  of  which 
has  been  set  aside  by  the  court,  cannot  proceed 
by  oDpo^ition  against  such  judgment,  notwith- 
standing that  he  was  not  a  party  to  the  first 
instance*  The  Corporation  oj  Montreal  &  Wil- 
son^ 2  B.  Ii.  624.  S.  G.  1870. 

ism.  A  definidftfit  has  the  right  to  oppose  the 
salfe  <if?hi^  eflbe^  in  cooseqcienjce  of  an  error  in 


which  the  other  was  the  defendant,  and  that 
they  had  since  formed  a  partnership  to  which 
the  effects  seized  now  belonged — Held,  that  as 
it  appeared  by  the  evidence  that  the  efi^ects 
seized  had  been  bought  in  for  lees  than  ten 
pounds  by  the  opposant,  who  was  a  brother  of 
the  defendant,  and  that  ju^t  before  the  sale  the 
amount  of  tlie  debt  and  costs  had  been  deposited 
with  the  brother,  to  be  handed  to  the  plaintiff 
in  case  he  did  not  bid  on  any  of  the  articles 
about  to  be  soM,  after  which  Uie  partnership 
was  formed — Held,  that  the  purchases  by  the 
partnership  were  fraudulent  and  contrived  by 
both  parties  to  deiraud.  McDougall  v.  Dubordf 
&  Dubord  ei  al,  13  L.  G.  R.  177, 8.  G.  1862. 

140.  And  wixerethe  respondent  filedoppositioa 
to  a  seizure  of  househoki  £urnituce«  eta,  on  the 
ground  that  he  ha4  purchased  t^Q  e^scte  seised 
at  a  judicial-  safe  som^  yea^s  ptoeviousl^^and  hud 
leasedl  th^io.  to.  Uie  defi^ndao^  t^tu\  tke.  appolJaot 
ajlege^  tlp^t  the  purchase  by  the  oppofiairt  waa 


henoliM^M  %e  foot  ot i\»i proc^s-verbal,  bui|;only   a   simulated  one  and  op^  in  ^ood<  f^tb 
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that  the  oppoeant  was  a  brother  in-law  of  de- 
fendant, and  had  no  means  to  purchase  said 
goods,  of  which  allegations  proof  was  made  by 
the  plaintif} — Held,  reversing  the  judgment  of 
the  court  below,  that  notwithstanding opposant's 
receipt  and  the  lease  regularly  passed  before 
notaries,  which  the  opposant  proauced  in  proof 
of  his  claim,  that  he  Iiad  established  no  title  to 
the  said  goods,  and  that  the  opposition  must  be 
dismissed  with  costs.  Dubois  &  Ryan^  13 
L.  C.  R.  21,  Q.  B.  1862. 

ZXI.  Irregularities  in. 

141.  An  opposition  by  a  defendant  will  be  dis- 
missed on  motion,  the  opposition  being  headed 
'*No.  363  Q.  B.,  C.  Leverson,  plaintiff,  v.  James 
Cunningham,  defendant,"  there  being  no  number 
on  the  endor8ation,and  the  words  **  et  al. "  being 
omitted  in  tlie  heading  of  the  opposition  and  the 
endorsation.  Leverson  et  al.  v.  Cunningham  et 
aU  6  L.  C.  R.  483,  S.  C.  1864. 

142.  Where,  in  an  opposition  accompanied  by 
an  affidavit,  the  affidavit  was  found  to  be  dated 
two  days  after  the  opposition,  the  irregularity 
was  held  to  be  fatal,  and  the  opposition  was  dis- 
missed. Walker  v.  Burrougns,  3  L.  C.  J.  53, 
S.  C.  1853. 

XXII.  Liability  for  Costs  op,  see  Costs  op. 

143.  A  sheriff  contesting  under  special  in- 
structions from  the  counsel  of  a  seizing  creditor, 
and  without  malice,  seized  the  land  of  several 
parties  not  in  the  cause.  Oppositions  were  filed, 
and  were  all  maintained  with  costs — Held,  that 
the  sheriff  was  responnible  to  the  seizing  credi- 
tor for  thet^e  costs.  McDonald  v.  Tachif  2  R.  C. 
475,  S.  C.  R.  1872. 

XXin.  Notice  op. 

144.  Where  an  opposition  is  made  by  a  third 
party  to  a  seizure,  and  the  opposition  is  con- 
tested by  the  other  parties  in  the  cause,  the 
defendant  has  a  right  to  be  notified  of  all  the 
proceedings  on  the  opposition,  and  no  final  judg- 
ment can  be  rendered  maintaining  such  opposi- 
tion unless  the  defendant  has  been  called  upon 
to  declare  whether  he  intend  to  content  it  or  not. 
Kelly  k  LeMaire  et  al.  ofSorelk  La  Banque  du 
Peuple,  1  R.  L.  168,  Q.  B.  1869. 

145.  The  notice  given  to  tbe  parties  of  a  peti- 
tion for  an  opposition  by  third  parties  in  order 
to  suspend  the  execution  of  the  judgment,  does 
not  constitute  of  itself  the  production  and  presen- 
tation of  an  opposition.  Molleur  v.  Marchand 
&  The  Attorney  General,  6  R.  L.  378,  S.  C. 
1874. 

XXIV.  Order  op  Judge. 

146.  An  opposition  filed  by  a  defendant  to  the 
sale  of  his  moveables,  under  a  writ  of  venditioni 
exponas^  will  le  dismissed  on  motion  if  filed 
without  leave  of  the  court.  Boudreau  et  al.  v. 
Pou1r6k  Poutri,  6  L.  C.  R.  72,  S.  C  1856. 

147.  The  sheriff  cannot  suspend  procee<iings 
upon  an  opponition  to  a  venditioni  e^onas 
without  a  judge's  order.  Beauctdre  v.  Vwrrell 
k  Durrell  et  al.,  1  L.  C  L.  J.  93,  Q.  B.,  S.  C, 
1865 }  651  C.  C.  P. 


XXY.  Pleading  in. 

148.  Held,  on  demurrer,  that  a  plea  to  an  oppo- 
sition afin  d'annuler,  founded  on  a  judgment 
in  separation  of  property,  which  attacka  the 
validity  of  the  grounds  on  which  judgment  was 
rendered,  is  bad.  Bouth  r.  Maguire  &  Maguire 
et  aU  10  L.  C.  R.  206,  S.  C.  1860. 

XXVI.  Power  op  Court  in  Matters  of. 

149.  Where  an  opposition  ajm  d^annuUr  had 
been  filed  to  the  sale  of  an  immoveable  within 
the  fifteen  days  preceding  the  sale,  and  the 
plaintiff  made  motion  that  the  opposition  be 
dismissed  on  that  ground  under  C.  S.  L.  C.  cap. 
85,  sec  Ib^Helij  that  the  court  had  the  power 
to  grant  the  prayer  of  the  opposition  thus  filed. 
The  Trust  and  Loan  Company  of  Upper  Canada 
V.  Julien  &  May,  7  L.  C,  J.  129,  8.  C.  1863 ;  652 
C.  C.  P. 

XXVII.  Registration  of,  see  Entry  of. 

150.  Where  an  opposition  filed  in  the  Circuit 
Court  was  attacked  as  not  having  been  registered 
by  the  clerk  of  the  court,  such  registration  was 
held  to  be  necessary.  Lamothe  v.  Garceau,  7 
L.  C.J.  115,  Q.  B.  1862. 

XXVIII.  Rights  op  Opposant. 

151.  On  the  hearing  of  an  opposition — Held, 
that  the  defendant,  opposant,  in  order  to  suspend 
the  execution  of  a  writ  in  another  district  from 
that  in  which  the  judgment  was  rendered,  is 
bound  to  allege  and  prove  that  he  has  property 
in  the  district  where  the  judgment  was  ren- 
dered. Eose  V.  CoutUe,  12  L.  C.  R.  403,  S.  C. 
1862. 

XXIX.  Right  op. 

152.  The  fact  that  one  of  the  tiers  opposants 
(who  claims  as  co-partner)  is  a  deleodant  in 
the  cause  is  no  bar  to  their  right  to  file  an  oppo- 
sition. McDonald  et  nir.  v.  HuDonald  &  Doads, 
14  L.  C.  J.  307,  S.  C.R.  1869. 

XXX.  Signature  op. 

153.  An  opposition  signed  by  a  bailiflf  for 
the  opposant  is  null,  as  it  must  be  sifned  by 
the  party  himself  or  his  attorney  tut  Hiem. 
Caron  v.  Bouchard,  3  Rev.  de  L^g.  473,  K.  B. 
1810. 

XXXI.  Status  op  Parties  in. 

154.  Where  an  opposition  had  been  collocated, 
and  the  collocation  was  contested  and  a  qaes- 
tion  arose  as  to  costs — Held,  that  the  oppoaant 
must  be  considered  as  plaintiff,  and  tne  con- 
testant as  defendant,  in  order  to  determine  Che 
amount  of  costs  due  to  each  party.  Domtrt 
V.  GosseUn  &  GaJbouriault,  7  L.  C.  J.  291, 
S.  C.  1863. 

155.  The  opposant  in  an  oppoaition  <i^  de 
eonserver  occupies  the  position  of  a  plaintiff  and 
the  contestant  that  of  the  defendant  Bmmdry 
V.  Desjardins  &  Desjardins  &  Tkomas,  4  &.  C 
555,  S.  C.R.  1871. 
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XXXTT.  TiTLC  TO  Support. 

156.  Where  the  appellant  filed  an  oppoeition 
'to  the  seizure  of  part  of  (he  real  property,  and 

in  support  filed  a  certificate  from  the  Crown 
land  agent  showing  payment  of  an  instalment 
-on  the  price  of  the  land,  which  was  a  clergy 
reserve  lot — Held,  confirming  the  judgment  of 
^e  court  below,  that  on  such  certificate  the 
^ppoeant  could  only  maintain  an  action  against 
trespassers,  but  not  an  opposition,  as  no  suffi- 
cient title  was  conferred  by  such  certificate. 
Ro$s  A  Berihdoi  ei  al,,  6  L.  G.  R.  420,  Q.  fi. 
1854. 

XXXm.  To  GoLLOOATiov,  see  DISTRIBU- 
TION. 

157.  It  is  not  necessary  that  an  opposant,  who 
^contests  the  collocation  of  another  person  should 
set  up  in  his  grounds  of  contestation  his  own 
title  or  interest  to  or  in  the  proceeds  of  the  sale  of 
the  land,  collocation  of  the  proceeds  of  which  has 
been  made  in  favor  of  tlie  other  opposant. 
Walker  et  al.  v.  Ferns  &  The  Montreal  Perma- 
nent Building  Society  &  Sheridan,  6  L.  C  J. 
279,  S.  C.  1862. 

158.  A  collocation,  as  long  as  it  has  not  been 
paid,  cannot  be  opposed  as  pay  men  t^  and,  in  the 
exercise  of  the  ailferent  means  of  execution 

•a<>corded  to  the  creditor  by  art.  554  of  the  Code 
of  Procedure,  the  creditor  cannot  take  any 
notice  of  a  collocation  which  is  not  paia. 
Wilson  V.  Leblanc  es  quaL  &  Doutre  et  al  v. 
Leblanc  es  qual.  &  Leblanc^  16  L.  C  J  209, 

:S.  C.  R.  1872. 

159.  Articles  741  k  751  of  the  Code,  authoriz- 
ing any  person  interested  in  the  distribution  of 
moneys  to  come  in  and  make  proof  of  the  dis- 
<;harge  of  any  hypothec  mentioned  in  the  regis- 
trar's certificate,  or  in  any  opposition,  does  not 
•apply  where  the  creditor,  who  is  alleged  to  have 
Ijeen  collocated  for  a  sum  not  due,  has  actually 
received  the  money,  after  judgment  horaoloffat- 
ing  the  report  of  distribution.  Leduc  &  Mo 
Oarthy,  19  L.  C.  J.  107,  Q.  B.  1874. 

XXXIV.  To  Judgments. 

160.  Where  opposition  was  filed  by  a  creditor 
to  a  judgment  obtained  against  a  garnishee,  or- 
dering him  to  pay  over  the  moneys  m  his  hand  to 
t\tepSk\ni\ff— Held,  that  the  opposition  would  not 
lie,  as  the  payment  of  the  money  seized  in  the 
hands  of  the  garnishee  mu^t  be  considered  a  droit 
/icquis  by  the  plaintiff.  Masson  et  ah  v.  Choall 
'&  The  Merchants  Assurance  Company  &  Biron, 
€  L.  C.  B.  169,  S.  C.  1856. 

161.  A  petitioner  for  judgment  of  confirma- 
tion bound  himself  by  his  deed  of  acquisition  to 
pay  a  sum  of  money  to  a  bailleur  de  fonds, 
who  filed  opposition  for  the  amount — Held, 
that  the  opposition  would  be  admitted  but  with- 
out costs.  Lenoir  exp.  &  Lamothe  et  aL,  10 
L,C.R-  451  &  3  L.C.J.  303,  S.C.  1859  ;  2016  C.C 

162.  A  defendant  may  file  an  opposition  to  a 
judgment  rendered  against  him  in  vacation, 
«veii  after  the  return  of  the  writ  of  execution,  if 
it  do  not  appear  by  the  return  of  the  bailiff  to 
the  writ  that  a  day  has  been  fixed  for  the  sale  of 
the  effects  seized.  Martineau  v.  Cadoret,  12 
X.C.B.42d,8.C.  1862. 


163.  Where  judgment  was  rendered  against 
the  defendant  or  (Kfliult  for  a  larger  sum  than 
was  due,  and  the  proper  delay  between  service 
of  summons  and  return  was  not  allowed — held, 
reversing  the  judgment  of  the  court  below,  that 
the  rule  as  to  opposing  judgments  within  eight 
days  after  service  Is  not  law  in  Lower  CanMa, 
and  that  the  defendant  had  the  right,  especially 
under  the  peculiar  circumstances  of  the  case, 
to  file  his  opposition  any  time  within  thirtv 
days  after  judgment.  OHuhing  v.  Hunter  a 
The  Eastern  Townships  Bank  k  Hunter  i 
Cushing,  1  L.  C.  L.  J.  114,  S,  C.  R.  1866 ;  484 
C.  C.  P. 

164.  Where  the  proc^-verbal  of  sale  was 
neither  returned  nor  filed,  and  the  judgment 
upon  which  it  was  issued  was  rendered  upon 
art.  89  et  seq.  of  the  Code  of  Procedure — Held^ 
that  the  defendant  might  validly  oppose  the 
sale  of  tlie  effects  seized  thereunder  by  simple 
opposition,  without  even  an  order  from  the  juase 
or  court.  Leprohon  v.  Or^assa  Sp  Or^assa,  14 
L.  C.  J.  159,  S.  C.  R.  1869 ;  484  C.  C.  P. 

165.  An  opposition  to  a  judgment  made  after 
ten  days  from  the  return  of  nulla  bona^  but  be- 
fore the  sale  of  immoveables,  will  be  rejected  on 
motion.  Shepherd  v.  Morin  &  Morin,  5  R.  L. 
245,  C.C.  1873;  484  CC.P. 

166.  And  the  affidavit  accompanying  an 
opposition  to  a  judgment  must  set  forth  that  the 
facts  therein  stated  are  true  to  the  knowledge  of 
defendanU    lb.,  k  486  C.  C.  P. 

167.  An  opposition  to  a  judgment  rendered  in 
term  in  the  Circuit  Court,  in  a  case  by  default 
on  a  note,  will  be  rejected  on  motion  of  plaintiff. 
Pariseau  v.  Orenier  k  Or  enter,  17  L.  C  J.  177, 
C.C.  1873;  484  C.C.  P. 

168.  And  also  an  opposition  to  a  judgment 
rendered  on  the  evidence  of  the  plaintiff  dur- 
ing term  by  the  Circuit  Court  will  be  rejected 
pn  simple  motion.  Lord  v.  Bazinet  et  aL  k 
Bazinet  et  al,  18  L.  C.  J.  9,  8.  C.  1874;  484 
C.  C.  P. 

169.  And  where  an  opposition  to  a  judgment 
by  default  was  filed  by  the  defendants  on  the 
sole  ground  that  one  of  them  had  been  sum- 
mon^ by  a  wrong  name — Held,  that  such  an 
opposition  was  in  the  nature  of  a  preliminary 
exception  to  the  action,  and  must  consequently 
be  accompanied  by  the  deposit  for  cot*ts  required 
in  such  cases,  in  addition  to  that  required  by 
article  486  of  the  Code  of  Procedure.  Jubinville 
k  The  Bank  of  British  North  America,  18 
L.  C.  J.  237,  Q.  B.  1874. 

170.  One  cannot  proceed  by  an  opposition 
ajy^ainst  a  judgment  renilered  in  term  by  the 
Circuit  Court,  and  such  opposition  will  l>e  dis- 
missed on  simple  motion.  Bowie  k  Murray  k 
Murray,  4  R.  L.  566.  C.  C.  1872;  k  Lareau  et 
al  V.  Archambnult,  6  R.  L.  348  k  19  L.  C.  J. 
56,  C.C.  1874;  486  C.  C.  P. 

XXXV.  To  Landlord's  Privilege. 

171.  Where  opposition  \va^  put  in  to  money 
paid  on  a  landlord's  claim  for  rent,  after  issue 
of  execution  but  before  sale,  on  the  ground  that 
the  privilege  extended  only  to  the  privilege  of 
the  sale — Held,  that  as  the  money  paid  in  re- 
presented the  goods  seized  the  opposition  must 
be  dismissed.  Wilson  v.  Spencer  k  Smith,  3 
R.  L  456,  Q.B.  1828;  1619  C.C. 
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XXXVI.  To  Sbisitiib  di  Tnuus. 

173.  On  mo  opposition  by  the  defeadant  to  the 
aeiznre  and  sale  of  hia  land,  on  the  groond  that 
he  had  rafficieDt  moveable  property  to  satisfy 
the  jod^roent,  a  retani  of  mUta  bina  having 
beeu  made  before  the  iraue  of  the  writ  against 
die  land,  the  opposition  was  dismissed.  Souprtu 
V.  Baudreau  &  Boudreauj  2  L.  C.  J.  290,  S.  C. 
1858. 

XXXVII.  To  Yekditiovi  Expoxas. 

173.  Where  a  railway  which  was  taken  in 
execution  was  advertised  under  a  writ  of  vendi- 
Uoni  exponas,  and  the  deiendant  obtained  an 
order  of  the  judge  to  stay  the  sale  on  the  ground 
that  the  property  seized,  cont^ idling  of  real 
estate  en  rolure,  should  be  sold  at  the  church 
doors,  and  that  the  whole  of  the  railway  should 
have  been  taken  in  execution  at  once,  the 
opposition  was  rejected  on  the  ground  that  the 
objection  contained  in  it  might  have  been  urged 
by  an  opposition  filed  within  the  ordinary  delay 
to  a  writ  of  fieri  fo/ciaSy  and  also  that  the 
conclusions  urged  were  inapplicable  to  a  sale  un- 
der a  writ  of  tendiiioni  exponas.  Abbott  v.  The 
Montreal  and  Byiown  Railway  Company^  1 
L.  C.  J.  1  &  6  L.  C.  R.  42H,  S.  C.  1856. 

174.  In  appeal  from  a  judgment  on  an  opposi- 
tion— Held,  that  an  op|.K><ition  ajin  d'annuler 
would  lie  to  a  writ  of  venditioni  exponas  in  cer- 
tain special  casej>.  Foumiea  k  Bussell,  1  L.C.J. 
118  k  7  L.C.R.  130,  QB.  1867 ;  664  CC.P. 

175.  An  opposition  to  a  writ  of  venditioni 
exponas  will  be  rejected  on  motion  if  filed  with- 
out the  permission  of  a  judjfe.  The  Quebec 
Building  Society  &  Atkins  etal&  Atkins  etaUt 
9L.C.R.  447,6.0.  1859. 

176.  An  opposition  ajin  cPannuler  may  be 
filed  to  a  writ  of  venditioni  exponas,  when  such 
opposition  is  foundetl  upon  tlie  alleged  nullity 
of  the  writ  itself  or  the  irregularity  of  the  pro- 
ceedings thereon,  and  in  such  case  the  oppOi«ant 
does  not  require  the  order  of  a  iudge  before  his 
opposition  can  be  received.  Atkins  ei  nx.  &  The 
Qu^ec  Building  Society,  lOL.C.R.  333,  Q.B. 
1860. 

XXXVIIL  When  in  Contempt  of  Court. 

177.  To  file  an  unfounded  opposition  ajin 
tTannuler  is  a  falne  plea  intended  to  impede  the 
due  course  of  justice,  and  is  therefore  a  conten.pt, 
and  attachment  mav  be  granted  therefor.  Qui- 
Touet  V.  Wilson,  3  Rev.  de  Leg.  472,  K.B.  1818 ; 
Munt  V.  Perrault,  3  Rev.  de  Leg.  475,  K.  B. 
1820. 

178.  Where  tie  opposant  had  filed  three  op- 
positions consecutively,  and  the  plaintiti' moved 
lor  a  rule  for  contempt  on  the  ground  ^har  the 
oppositionM  were  filed  only  with  a  view  of  retanl- 
ing  ihesaleof  the  property,  the  rule  was  granted 
with  co.«t«».  Thomas  v.  Pvpin  &  Pepin,  5  L.C.J. 
76,  C,C.  1861;656C.C.F. 
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ORDINANC£~&e  EDICTS. 

I.  Of  1458.  179. 

II.  Of  1629.  180.181. 

III.  Of  16:h9,  182. 

IV.  Of  16<m,  183-137. 

V.  Of  1669,  188- 
VL  Of  1731,  lf<9. 
VIL  Of  1743,  190. 
VIII.  Of  1785,191. 

I.  Of  149H. 

179.  A  law  may  be  abro«rated  by  disuse  W* 
Lower  Canada,  and  the  provisions  of  the  Onii- 
nance  of  1498  and  of  the  Ordinance  de  Blois  of 
1579,  in  so  far  as  they  require  the  presence  of  a 
second  notary  to  t]ie  execution  of  a  notarial  act,, 
have  been  so  abn.>gateii.  Desforges  v.  DufauZr 
13  L.C.R.  179,  Q.B.  1862  ;  &  art  187  infra. 

II.  Of  1629. 


OPTION. 

I.  For  Jury  Trial,  see  JURY. 

II.  For    PiiooF    AND    Hearimo,   see    PRO- 
CEDURE. 


180.  Action  will  lie  on  a  forei^  judgmeDtt 
notwithstanding  anything  in  Uie.  Ordinance  of 
1629  to    the  contrary.     King  r.    Demers,  15 
L.C.J    129.  S.C.R.  "IH71. 

181.  Where  the  defendant  opposed  the  seizure 
of  his  sword, on  the  ground  that  it  was  a  part  of 
hi  "I  necessary  military  equipment  and  appoint- 
ments, and  as  such  was  not  liable  to  seizure  for 
his  per.'sonal  debts,  the  opposition  was  maintain- 
eil  under  the  authority  of  the  Ordinance  of  1639- 
Wade  V.  Hussey  &  Hussey,  8  L.C.R.  511,  S.C. 

III.  Of  1639. 

182.  The  Ordinance  of  1639,  depriving  mar- 
riages in  extremis  of  their  civil  effects,  should 
be  strictly  interpreted.  Scott  &,  Paguet  ei  a/., 
4  L.  C.  J.  149,  Q.  B.  1857  ;  A  U  I^  0.  J.  289  is, 
17  L.  C.  R.  283  &  3  C.  L.  J.  136,  P.  C  1863. 

IV.  Of  1667. 

183.  On  an  application  for  a  rule  for  contrainte 
par  corps  against  a  curator  under  the  Ordinance 
of  1667 — Ileld,  that  the  Ordinance  does  not  give 
that  remedy  as  a  means  of  enforcing  an  executory 
judgment  but  merely  as  a  final  rule.  Wood  k 
McLennany  5  L.C.  J.  253,  S.C.  1861. 

184.  The  procedure  prescribed  by  the  Ordi- 
nance of  1667  is  still  in  (brce  with  reference  to 
actions  en  complainie  by  a  propiietor  who  is 
troubled  in  his  possession  or  by  toe  construction 
of  works  in  fraud  of  his  rights,  but  the  Ordinance 
has  only  in  view  a  final  judgment  and  not  a 

rrovisional  remedy.    Girard  £  B^langer  et  ah, 
7  L.  C.  J.  36,  S.  C.  1873. 

185.  1'he  omission  to  leave  with  the  defen- 
dant a  copy  of  the  proems- verbal  of  seizure  in 
attachments  in  revendication  is  not  fatal,  inas* 
much  as  the  Ordinance  of  1667  only  require^ 
that  formality  in  cases  of  seizure  and  execution. 
Moisan  v.  Ferguson,  13  L.  C.  R.  399,  S.  C. 
1863. 

186.  The  procedure  of  the  Ordinance  of  1667 
with  reference  to  possessory  actiona  is  still  in 
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force,  but  when  the  poeseBsion  is  denied,  the 
actioD  degenerates  into  a  simple  action  of  dam- 
ajres  whicli    follows    the    ordinary  procedure. 

Girardv.B^langeretal,  17  L.C.J.  36,  S.  C. 

1873. 

IS7.  Where  a  question  arose  concerning  the 
signature  to  a  promissory  note,  and  motion  was 
made  to  refer  the  matter  to  experts — Heldj  that 
the  twelfth  title  of  the  Ordinance  of  1667  was  in 
force  in  Lower  Canada,  although  not  employed 
fur  many  years,  and  that  the  inobpervance  of  a 
law  or  orcfi nance  for  anv  length  of  time  did  not 
«tfi?ct  it*«  abrogation.  Lord  v.  Laurin  et  aL,  15 
L.C.R.452,C.C.  1865. 

V.  Of  1669. 

188.  The  French  Ordinance  of  1669  is  not  the 
origin  of  the  legal  hypothec  of  the  Crown,  but 
men  privilege  existed  in  France  by  the  juris- 
prudence of  the  country  before  the  creation  of 
the  Conseil  Sup&rieur  in  1663.  M(mk  &  OuimeU 
in.C.J.  71,  Q.B.1875. 

VI.  Of  1731. 

189.  The  Ordinance  of  1731  is  no  part  of  the 
law  of  Canada.  Rud  k  Dumas  etal,  2  Rev.  de 
Leg.  333,  K.B.  1816, 

VIL  Of  1743. 

190.  Neitlier  the  cession  of  Canada  nor  the 
iotroj notion  of  enlarged  powers  of  bequest  in 
hover  Canada  by  41  Geo.  III.  abrogated  the  de- 
claration of  December,  1743,  whicn  requires  a 
license  in  mortmain  in  certain  cases.  Fraser 
V  AbhoU  et  al,  16  L.CJ.  147,  S.  C.  1871,  &.  6 
ft.L  365,  P.O.  1874. 

VUI.  Of  1785. 

191.  On  a  rule  for  imprisonment  against  the 
(lefendant  by  eontrcunie  par  corps  for  refusing 
to  open  his  doors  to  a  hs^xhff— Held,  that  by  the 
Ordinance  of  1785  the  defendant  was  liable  to 
a  writ  of  capias  ad  satisfaciendum,  and  that 
there  was  error  in  the  judgment  of  the  Superior 
Court  dismissing  the  appeal  Mercure  &  La- 
framboise  et  al,  5  L.C.R.  168,  Q.B.  1855. 


ORDINANCES. 

I  Op  THE  French  Kings,  jec HUDSON  BAY 
COMPANY. 


I.  Etidenoe  of. 

192.  Possession  by  a  consignee  of  a  bill  or 
Jading  is  prima  facie  evidence  of  the  ownership* 
of  the  goods.  Ousack  v.  The  Montreal  Insurance- 
Chmpany  of  Buffalo,  6  L.  C  J.  97,  S.C  18()2  s 
1740,  1746,2422  4  2571  CC 

III.  Of  Building  Material. 

193.  Where  a  builder  had  ordered  a  qnantity 
of  building  material  to  be  delivered  at  or  near^ 
the  place  where  the  building  was  in  course  of 
construction,  which  was  done,  and  afterwards,, 
getting    into   diffioulty,     absconded    ft-om    the- 
country,  leaving  the  materials  unpaid  for,  and  a. 
writ  of  attachment  was  issued  against  theia  in. 
the  hands  of  the  proprietors  of  the  building  aft 
tiers  saisis — Held,  that    the  portion  of    then>. 
which  the  proprietor  had  paid  for  prior  to  the- 
issuing  of  the  writ  belonged  to  him  and  could 
not  be  recovered,  but  he  was  condemned  for  the* 
value  of  the  portion  for  which  he  had  given  no 
value  before  the  writ  issued.     McGauvrin  et  of. 
v.  Johnston  &  Cushing,  17  L.C.J.  171,  8.C.R. 
1873. 

194.  And  heldt  also,  that  the  proprietor  of 
the  building  has  a  lien  only  on  what  is  incor- 
porated into  the  building.  lb.,  &  16  L.  C  J. 
254,  S.C.  1872. 

IV.  Of  River  Beaches. 

196.  The  beach  of  the  Su  Lawrence  is  the 
King's  possession.  Morin  v.  Lefebvre,  3  R^ev. de- 
Leg.  303,  K.B.  1816. 

VI.  Op  Things  Found. 

196.  The  captain  and  not  the  owners  of* 
vessel  has  a  right  to  two-thirds  of  tlie  net  pro- 
ceeds of  things  found  by  him  accidentally  while 
navigating  the  vessel.  McGuire  v.  The  Trinity 
House  of  Montreal  &  Cunningham  et  aL  9>' 
L.C  J.  Ill  &  15  L.C.R.  411,  S.C.  1865. 

VII.  0/  Things  Lost. 


OWNERSHIP. 

I.  Evidence  OF,  192. 

n.  Ik  Vessel,  «ec MERCHANT  SHIPPING. 

Ill  Op  BijiLDiNo  Material,  193,  194. 

IV.  Of  River  Beaches,  195. 

V.  Of    River    Beds,  see  JURISDICTION 
f*  Harbor  Commissioners. 

VI.  Op  Things  Found,  196. 

VII.  Of  Things  Lost,  197. 

VIII.  Presumption  of,  see  POSSESSION. 

IX.  Proof  of,  see  EVIDENCE. 
-X.  What  is,  198. 


197.  Where  the  defendant  had  purchased  «. 
horse  in  the  usual  course  of  trade  in  a  hotel 
yard,  where  a  large  number  of  horses  were  sold^ 
and  horse  dealers  constantly  resorted,  and  the 
plaintiff  tracing  the  horse  into  the  possession  of 
the  defendant  in  the  United  States  brought  action 

for  the  recovery  of  the  horse   or  its   value 

Held,  that  the  purchaser,  though  in  good  faith^ 
had  no  rights  as  against  the  original  owner,  and 
the  plaintiffs  action  was  maintained.     Hughes 
A  need,  6  L.  C  J.  294,  S.C.  1862  ;  1489  C.  C^ 

X.  Wh.it  is. 

198.  In  an  action  for  assessments  by  thecffjr 
of  Montreal — Held,  confirming  the  judgment  or 
the  court  below,  that  a  lease  of  the  property 
from  government  for  twenty-one  years  constitut- 
ed an  ownership  of  the  land  within  the  meaning: 
of  the  by-law  of  the  corporation  imposing  assea^- 
ments  on  real  property.  Oould  k  The  Mayw^y 
cfcc,  of  Montreal,  2  L.C.J.  260  k  264,  S.C,  ki 
3  L.C.J.  197,  Q.B  1658. 
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SUMMARY  OF  TITLES. 


I  »'  •  a-*-*) 


FANEL.. 

PAPERS 

PARDON 

PARENTS 

PARISH  BEADLE 

PARISHES 

PARISHIONER 

PARLIAMENT  

PAROLE  EVIDENCE 

PARTAOE 

PARTICULARS 

PARTITION 

PARTNERSHIP 

PASSAGE 

PASSENGERS 

PASTURAGE 

PATENTS 

PATENT  RIGHTS 

PATERNAL  AUTHORITY... 

PATERNITY  

PAWNBROKERS 

PAYMENT 

PEACE 

PENALTY 

PENSIONS 

PEREMPTION 

PERSONAL  WRONG 

PETITION 

PETITION  OP  RIGHT 

PEWS 

PEWHOLDERS 

PHYSIC 

PHYSICIAN 

PILOTS 

PLEADING 

PLEDGE 

POLICE 

POLICE  COURT 

POUCE  MAGISTRATE 

POLICEMEN 

POLICY 

POLYGAMY 

POSSESSION , 

POSSESSOR 

POSTHUMOUS  CHILD 

POSTAGE 

POSTMASTER 

POWER  OF  ATTORNEY... 

PRACTICE 

PRAECIPE 

PRATICIEN 


6-7 


8-9 


10-21 
22-83 


84-95 


Abt.  Page 

921 
921 
921 
921 
921 
922 
922 
922 
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167-158  945 
15^198  946 
950 
950 
950 
950 
950 
950 
950 
952 
209-527  952 
528-532  987 
533-536  989 
989 
537  989 
989 
989 
989 

538-563  990 

554-566  992 

992 

556  992 

557  993 
993 
993 
993 
993 


199 
200-208 


Art.  Page 

PREAMBLE 993 

PRECEDENCE 993 

PRECIPUT 993 

PREROGATIVE  CASES 993 

PRESCRIPTION 568-686    993 

PRESENTATION 1011 

PRESUMPTION 687-711  1011 

PRfiTNOM 1014 

PRIEST 1015 

PRIMONGENITURE 1015 

PRINCIPAL 1015 

PRISON 1015 

PRISONER 1015 

PRIVATE  SIGNATURE 1015 

PRIVILEGE 712-^16  1015 

PRIVILEGED  COMMUNICA- 
TIONS      817-829  1028 

PRIVY  COUNCIL 830  1030 

PROBATE 1030 

PROCEDURE 831-1410  1030 

PROCLAMATION 1411  1089 

PROCLAMATIONS 1412  1090 

PROHIBITION 1413-1423  1090 

PROMISES 1424-1431  1091 

PROMISSORY  NOTES 1092 

PROOF 1092 

PROPERTIES  ADJOINING. .  1092 

PROPERTY 1432-1449  1092 

PROPRE 1096 

PROPRIETORS 1096 

PROSTITUTION 1096 

PROTECTION 1096 

PROTEST 1096 

PROTESTANT 1450-1451  1096 

PROTHONOTART 1452-1471  1097 

ie99 
1099 
1099 
1099 
1100 
1472  I 100 
1100 


PROVINCIAL  LEGISLATURE 

PROVINCIAL  POLICE 

PROVINCIAL  SECRETARY. 
PRO  VISIONAL  POSSESSION 

PUBLICATION 

PUBLIC  MONEYS 

PUBLIC  NUISANCE 

PUBLIC  OFFICER 1473-1481  1100 


PUBLIC  OFFICES ... 
PUBLIC  PROPERTY. 
PUBLIC  SCHOOL.... 
PUBLIC  SERVANTS 
PUBLIC  WORKS.... 

PUNISHMENT 

PURCHASERS 

PURGATION 


1482  1101 
llOI 
1102 
1102 
1102 
1102 
1102 
1102 
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PARISH  BEADLE. 


PANEL— &e    CRIMINAL    LAW 

JURY. 


PAPERS— &«  NEWSPAPERS. 

I.  Exempt  from  Attachmekt,  see  ATTACH- 
MENT, Exemptions. 


PARDON. 

1.  ErPEOT  OF,  see  CIVIL  STATUS. 


PARLIAMENT. 
PARISHES. 
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Erection    of,  sm 


I,  BOITNVARIES  of,  6.' 

II.  Commissioner    nob 
COMMISSIONERS. 

III,  Ereotion  ofi  7. 

I.  Boundaries  of. 

6.  The  Cdte  de  Notre  Dame  de  Liesse  forms  yail 
of  the  parinh  of  St.  Laurent.  Les  Syndics  de  la 
Paroisse  de  St  Anges  de  Lachine  v.  Lefebvre, 
13  L.  C.  J.  185,  C.  C.  1869. 

m.  Erection  of. 


PARENTS— iS««  CHILDREN. 

I.  Duties  of,  1 . 

II.  Powers  of,  2. 

III.  Responsibility  of,  3. 

IV.  Rights  of,  4,  5. 

I.  Duties  of. 

1 .  A  father  is  not  bound  to  paj  the  board  of 
his  minor  son  who  is  learning  a  trade  when  th<? 
son's  wages  are  sufficient  to  pay  bis  own  board. 

VeOUtie  v.  ieftaru/,  6  R.  L.  26,  C.  C.  1874 ;  166 
k  170  C.  C. 

II.  Powers  OF. 

2.  A  parent  of  a  minor  has  no  power  to 
bring  an  action  in  her  own  name  simply  to  re- 
cover damages  for  an  alleged  illegal  arrest  of 
her  son.  Laurin  v.  Olioa,  16  L.  C.  J.  224, 
8.  C.  1872. 

in.  Responsibility  OF. 

3.  Parents  are  responsible  for  the  act«  and 
wrongs  committed  by  their  children.  Peirin 
V.  LaroeheUe,  4  R.  L  286,  C.  C.  1872;  1054 
C.  C. 

IV.  Rights  of. 

4«  Action  wafr  brought  by  a  father  for  dam- 
ages suffered  by  him  in  consequence  of  hi^ 
daughter,  a  minor  child,  having  been  criminally 
assaulted  by  the  defendant,  by  which  he  wa» 
deprived  of  her  services  and  comfort,  etc.,  and 
$100,  with  interest  and  costs  was  granted  bin. 
on  proof  of  the  circumstances  aPeged.  Neill  v. 
TcMlor,  15  L.  O.  R.  102,8.  C.  1865. 

S.  A  father  cannot  be  deprived  of  the  custody 
and  guardianship  of  his  minor  children,  except 
for  insanity  or  gross  misconduct,  nor  can  he  d^ 
prive  himself  ot  his  paternal  right,  and  anv  con- 
tract to  the  contrary  is  im mural.  Barlow  & 
Kennedy,  17  L.  C.  J.  253,  Q.  B.  1873;  1258  & 
1269  C.  C. 


7.  The  powers   belonging  to  commissioners 
for  the  erection  of  civil  parishes  are  not  of  a  Ju- 


dicial character,  and  cannot  be  called  in  guestion 
by  means  of  certiorari.  La  Fabriqibe  de  Mont- 
real exp.,  4  R.  L.  271,  S.  C.  1872 ;  C.  S.  L.  C. 
cap.  18,  sec.  11. 


PABISHIONEE. 

I.  Rights  of,  see  CHURCH  FABRIQUES. 
IL  Parish  Register,  see  ACTE  of  Birth, 
CIVIL  STATUS,  &c. 


PARISH  BEADLE. 
I.  BsMUKBRATiox  OF,  See  CUSTOMS. 


PARLIAMENT— S«  LEGISLA- 
TURE. 

I.  Power  of,  8. 

II.  Privilege  of  Members  from  Arrest,  9; 

I.  Powers  of. 

8.  Where  the  petitioner  was  committed  to  jaB 

by  the  Houpe.  of  Assembly  of  the  Province  of 

Canada,  on  the  warrant  of  the  Speaker  of  the 

House,  for  the  space  of  ten  days,  for  breach  of  t)  t 

privilejtes  of  the  Hou8e,iu  that,  as  deputy  rettini- 

mg  officer  he  had  connived  at  and  b^en  guilty  of 

gn)*«s  fraud  in  and  concernmg  the  election  l>ook 

of  the  district  for  which  he  was  such  deputy  re* 

turning  ofRcer— Held,  on  his  petition  for  a  wilt 

o\' habeas  corpus,  that  such  malversation  of  ofiii  e 

was  a  breach  oi  the  privileges  of  the  House,  aid 

that  the  House  had  m  such  case  the  power  c>f 

determining  judicially  all  matters  toucning  tl  e 

election  ol  as  own  member?,  including  the  p«"- 

forinance  of  the  duly  of  those  officers  who  an- 

intrusted  with  the  regulation  of  the  election  of 

Its  members,  and  further  that  the  courts  of  law 

could  not  enquire  under  such  commitment,  nor 

difacharge,  nor  bail  a  person  so  committed  ;  yet, 

as  the  commitment  did  i)ot  profess  lo  be  for  ^ 

contempt,  but  was  evidently  arbitrary,  nnjuPi 

and  coi.trary  to  every  principle  of  law  or  jnstic*, 

the  court  would  not  only  be  competent  but  1  mii»d 

to  discharge  the  person.     Lavoie  exp,,  6  L.C.  if, 

99,  S.  C.  1656. 

II.  Privilege  of  Members  from  Arrest. 

9.  The  petitioner,  having  been  arrested  und<»r 
a  writ  of  capias,  prayed  to  have  the  writ  qua^hed 
and  to  be  liberated  fh)m    such  arrest,  on  the 


S)J3  PABTWIOU. 

.-^ronnd  or  privilege  iCP*  mrmber  of  the  Legisla- 
etiTC  Coundl  of  CknadK — SM,  that  bucIi  pnri* 
)ege  did  nol  Mtftch  tomemberaof  ttieCKnadi&Q 
X^lalnre  in  rirtue  of  adj  Iaw  or  usage,  or  b; 
TEUon  oT  analon  bdweeti  il  and  the  Parlia- 
-ntent  of  Great  BriUb  ;  but  tbat  it  attached 
-■solely  on  tlie  sround  of  necetxitj,  within  which 
4he  cam  ot  the  petitioner  did  DOt  fell,  tite  u- 
«emfaly  having  been  pron:gued  eome  time  pre- 
"wiously,  and    the    petitioner    not     being   then 
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146,  Q.  B. 


PAROLE  EVIDENCE— ««BVI- 
DRNCK. 


PARTAGE_5ee  PAKTITION. 


PARTICULAnS. 


PARTITION— &«  HCITATIOX. 

1.  Act  op,  10. 

ir.  Acti<.iiin,11-U. 

in.    BiCLCSION  FROM',  13. 
IV.    NlLLITTlN.ie 

v.  Oi-  CoimUHiTT  Propebiv,  IT. 
VL  OtSuBSTiTDTSB  Pbopkbty,  18. 
Til.  KioBT  or,  19-21. 

I.  Act  or. 

10.  Where  a  wife  who  scceptji  ihe  commnnilj, 
has  obtained  a  judgment  of  si-paralioti  of  prr- 
perlj,  and  aete  of  partage  will  hi  i>ei.*eH8arv  to 
«etabhsh  her  fihare  in  Ihe  propertv,  wliich  acle 
•nay, on  motion  to  thaleffect,  be homi-lozaied  by 
4he  court.  Holland  &  Cougklan,  lii  L.  C.J. 
.106,8.  C  lb72,98I  CC.P. 

11-  Action  iH. 

II.  Id  an  action  in  partition  of  a  eucceiir-— 
-all  the  co-heirfl   must   be   parties  to  the  j 
•either  an  piaintifiB  or  defendanta.     Laaerdi^ 

LaverdUrt,  1  Rev.  de  Leg.  347,  K.  B.  18GI ; 
«C.C.P. 

12.  Although  a  usufTDCtiiaiy  be  in  p0"»e8fii 
^an  action  in  partition  will  lie  for  the  agdignm 
of  the  portion  of  each  heir  of  the  properly  wh 
is  eo  po'Mfeed.  Fovlin  A  Falardeau,  1  Rev 
lL*g.  595  K.  B.  1821. 

13.  And  in  an  action  in  licitation  of  an 
-tncveahle  property  held  par  indivit  by  the  ; 
lies — Held,  that  cuch  an  action,  always  is  c 
tnintd  in  a  demand  of  partition,  and  in  si 
«cti<in  Ihe  parties,  plainiiS  and  <lelendanl,an 
the  eiiiiie  relative  positions,  each  party  beinf 
the  -ame  time  plaintiff  and  defendant.  BnMi 
«.  lAoyd  et  at,  12  L.  C.  R.  4«,  8.  C.  1862. 

14.  And  the  canse  ofaction  in  such  case  is 
joint  ownership  par  tn(jiiiu,and  not  the  alle 
jnilivisibility  oftheproperty  iUelf.     lb. 


PABTITWN.  »^ 

in.  ExoLUBioat  rM^ 

16.  Thelaw  by  which.aperaoo  Botentitledta 
succeed,  but  to  whom  one  of  the  oo-heira  hu 
transfcrred  his  rights  in  the  euoceiwon,  is  ei- 
clnded  from  a  partage,  applies  even  alUi  a  pro- 
visional parlagt  ha«  been  made.  Dmoeitt  k 
JWyeon,  19  L.  C.  J.  178,  Q-  B.  1874  ;  TIOC.C. 

IV.NOLUTT  IN. 


t  error  as  to  the  contents  of  an  in 
a  judKinenl  ordering  a  partition 

^,     lanl.     Ptlomi^ 
3R.L.  386,  Q.B.  1871. 


nea  in  appeal  bj  a  Judgment  ol  tlie  conrt  ■ 
costs  against  the  appellant.     P^owtin  cl  oI.  A 
Bruntttl    •    "  "   ^    -— ^ 


IT.  On  demurrer  loan  action  for  a  speciflc 
sum  as  the  proceeds  of  a  community  between  thr 
plaintiff  and  hie  late  wife— ^«/d,  that  theactiDe 
should  be  one  of  partake,  DHotdi  *.  Danmu.  i 
L.  C.  R.  475,  8.  C.  1864  ;  692  ft  1354  ef.ejC.C- 

VI.    Of  SFBaTtrnBD  PaopEatT. 

IS.  By  his  will  the  tei>tator  beqneathel  hii 
property  to  hia  two  children, a  con  and  adiugh- 
ler,providing  that  they  were  to  use  and  enjoy  the 
revenue  thereof  only  durinR  their  lifetime,  snd 
to  transmit  it  lo  Iheir  children  who  also  wen 
forbidden  la  sell  or  alienate  the  property,  but 
were  directed  lo  transmit  it  in  torn  to  their  chil- 
dren, that  is  U>  say  to  the  great  grand-children  if 
the  testator.  In  1808,  the  year  followine  th( 
death  of  the  testator,  a  partition  was  made  o! 
the  pioperty  orthete«Utor,in  virtue  of  which  tVe 
son  tooK  two-thirds  and  tbe  daughter  one-thir^ 
In  I8S1  the  grand-daughter  of  the  nonof  Ihete^ 
talor,  being  the  first  in  whose  favor  the  subett- 
tutioa,  according  to  the  will  of  the  testator. 
opened,  brought  action  en  portage  for  her  share 
of  the  property,  based  on  the  prmciple  that  the 
share  which  fell  to  her  grand-lather,  in  virtueiif 
the  Brat  partition  remained  all  in  bis  slock.  Tbe 
defendant  pretended  that  the  paniUon  should  bf 
made  par  tite  i  nstead  of  par  toueke — fiicid,niain- 
laining  the  pretensions  of  the  plaintiff',  ihai,  tbt 
sulfllitution  being  open  in  favor  of  one  of  lb( 
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oftkesiilMtitiiiioD  ra  favor'oftbeco-^partitioners 
QOt  beiDg  open  at  the  period  of  the  partition ;  nor 
becaiM  of  the  liauon  du  Hers  au  quart,  the  co- 
purtitioBers  having  had  poseesaion  of  the  estate, 
4U  least  of  a  portion  of  it>  daring  the  lifetime  of 
^^  premier  trreci,'  Qm  v.  Ouy,li  L.  C.  R. 
:22».  Q,  B.  i8$4. 

21.  Aid  kddf  confirming  this  decifiioni  that  a 
|»rt)tion  between  parties  of  full  age,  of  merely 
the  usafhict  of  tbe  property,  will  l^  carried  into 
effect  without  re^rd  to  Hubstitntes  whose  rights 
are  protected,  lb.,  it  17  L.  C.  R.  122,  P.  C. 
1866. 
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XI.  COMMEROIAI^  40,  41. 
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XVIIL  Judgment  Against. Partner,  55. 

XIX.  Liabilitt  of. 

For  Acts  of  ParinerSi  56. 

For  Goods  Pmrehaeed  by  Partner,  57. 

XX.  Liabilitt  of  Partners,  58-60. 

XXI.  Liabilitt  of  Partnership  Propertt, 
<1. 

XXII.  LiABn^iTT  OF  Partt  Adtancino 
llairET  TO)  62. 

XXIIL  Liabilitt  Under,  63. 

XXIV.  Pleading  bt,  64. 

XXV.  Powers  of  Partners,  65-67. 
XX  VL  Proof  of,  68. 

XXVII.  Purchases  bt  Partner,  69. 

XXVIII.  Registration  of,  70-72. 

XXIX.  Rights  of  Creditors  of  Individual 
Fartnbrs,  73. 

XXX.  Rights  of  Partners,  74-78. 
/» InsoUena/t  79-81. 

In  Partnership  Property,  82. 

XXXI.  Rights  of  1  ransferee  of  Shark  of 
I*artxer,83. 

I.  AccorNTS  Between  Partners. 

22.  Where  a  balance  has  been  struck  between 
ojarinersy  an  action  of  assumpsit  or  of  debt  will 
Tie  for  the  amount,  but  if  no  balance  haH  been 
struck  the  action  will  be  to  account.  Robinson 
A,  JUifenst^ih  1  Bej,  de  Ug.  352,  ^.  B.  1821. 

2i.  Aod  io  an  action  pro  socio  in  which  it 
m^M  ^fgpd  bj  th«  pilaintiffp .  that  tUey  had 
seodered  an  account  to  the  defendant  of  the 


I  portion  bfthepartnerahip^bfiSiDess  under  their 
control — held,  not  to  be  necessaiy-  to  offer  and 
file  with  such  declaration  an  account  of  the 
said  portion  of  the  partnership  business,  but  it 
would  be  necessary  to  the  maintenance  of  the 
action  to  prove  the  allegation  that  an  accQunt 
had  been  rendered  by  the  plaintiffs  to  the  de- 
fendant. McDonald  et  al  ▼.  Miller  et  al.,  H 
L.  0.  R.  214,  S.  C.  1857. 

24.  Where  at  the  termination  of  the  partner- 
ship the  partners  made  a  settlement  of  tneir  ac- 
counts, Dj  which  the  defendant  acknowledged 
to  owe  the  plaintiff  $232,and  the  plaintiff  brought 
action  in  assumpsit  for  the  amount — Heldt  t,Eat 
the  proper  remedy  was  an  action  pro  socio,  and 
the  action  was  dismissed.  Marcoux  v.  Morris, 
3  R.  L.  441, 8.  C.  R.  1871 ;  1896  C.  a 

II.  Acoouxt  of. 

25.  An  action  to  account  cannot  be  maintain- 
ed by  a  person  claiming  a  ri^t  to  share  in  a 
partnership,  in  virtue  of  an  agreement  whereby 
ne  is  to  receive  a  certain  portion  of  the  profits  in 
lieu  of  salary,  when  he  has  virtually  broken  the 
contract  by  withdrawing  himself  from  the  part- 
nership before  the  expiration  of  the  time  stipu- 
lated in  the  agreement,  and  before  the  bunin^ss 
of  the  same  has  been  closed.  Miiler  A  Smith, 
10  L.  G.  R.  305,  Q.  B.  1860. 

III.  Actions  Against  Partners 

26.  The  holder  of  promissory  notes  signed  by 
a  firm  which  had  smce  dissolved  took  action 
against  one  of  the  partners,  alleging  that  t|ie 
other  had  left  the  country  and  gone  to  the  United 
States,  but  omitted  to  state  specifically  that  the 
partnership  was  dissolved — Held,  that  their  was 
no  specific  allegation  of  the  dissolution  of  the 
partnership,  and  therefore  the  action  i^ainst  one 
partner  was  bad,  but  that  the  plaintiff  would  be 
allowed  to  amend  his  declaration  by  inserting 
an  averment  of  the  dissolution  of  the  partner- 
ship on  payment  of  thirtv  shillings  cost** 
Casault  v.  Perry,  7  L.C.J.  108,  S.C  1863 ;,  1838 
C.C. 

27.  Persons  formerly  in  partnership  cannot  be 
sued  as  partners,  although  their  responsibility 
has  not  been  chanj^ed  by  the  dissolution  of  the 
partnership,  and  their  right  to  be  sued  in  their 
individual  capacity  is  sufficient  ground  to  dis- 
miss an  action  on  an  exception  to  the  form. 
Talioretti  v.  Dorion  et  al.,  8  L.C.J.  93,  8.  C. 
1864. 

28.  In  an  action  against  a  partnership,  evid- 
ence that  the  firm's  name  was  ''A  B  &  G  "  did 
not  prove  that  the  co-partnership  consisted  of 
three  or  more  persons*  Chinic  et  al.  v.  Gervais, 
2  Rev.  de  Ug.  334,  KB.  1820. 

29.  If  one  of  several  partners  die,  the  surviv- 
ing partners  may  be  sued  without  the  represen- 
tatives of  the  deceased  partner  being  maae  par- 
ties to  the  suit.  The  Stadacona  Bank  v.  Knight 
etal.  1  Q.L.R.  195,8.0.1875. 

IV.  Action  Between  Partners,  see  Ao- 
couNTS  Between. 

30.  A  part^r  has  ,no  right  of  action  in  assump- 
sit ikgaiust  his  former. Aart,nQr  for  4el)t0.alle£^ 
to  be  due  or  money  taKen  out  of  the  partnertlii|^ 
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fundsitheprnper  reined;  being  by  u  aclionpro  Man  aRHignmeiit  oT  the  partneT*bip  Mttlt. 
loefo.  TkurbtT  w,  Pi&n,  4  X.  C.  J.  37.  S.C.  Coumoutr  v.  TranchoKontairne  tt  ol.  &  Barlk*^ 
1869.  IS  L.&J.  335,  S.C.R.  1814. 


V.  Aonox  Br  F*ktker3. 

31.  Where,  afler  the  diwoliilioo  of  Ihe  p«rt- 
nerahip,  part,  of  the  eSectfl  belonging  to  the  firm 
fklls  into  the  hands  or  one  of  the  p&rlnera,  snd 
he  is  about  to  appropriftte  them  ID  himwlf,  the 
other  partner  cannot  attach  them  bj  reveodica 

'  tioD,  his  proper  remedy  being  hr  action  nro 
lofio.  Xagutre  v.  Brady,  1  Rev.  de  L^e.  367, 
Q.B.  1843. 

32.  And  in  an  actior  pro  tocio  by  a  snrvivinE 
panoer  anintt  the  execulora  of  the  deceased 
partner,  the  beire  and  universal  legateep  must 
be  called  into  the  oaae  and  made  parties  thereto 
to  account  for  the  buftinewi  of  the  partnerfihip. 
ZWiv.  Smith,  15  L.C.J.  68,  Q.B.  ISTi. 

33.  And  if  the  heirs  and  universal  legatees 
have  not  l-een  called  in,  the  court  eboutd  make 
an  order  to  that  eHecl,  instead  of  diBmiasing  tbe 
action,    lb. 

VI.  Action  bt  Pibtnerbbip. 

.?4.  If  it  appear  by  the  evidence  that  llie  plain- 
tiffhae  a  partner  who  is  not  a  party  to  ib«  suit, 
in  an  action  on  behalf  ot  tbe  partnership,  the 
court  will  dinmiss  tbe  action  quant  dprafnt, 
Rodger  v.  Chatman,  3  Hev.  de  Leg.  352,  £.B. 
1817. 


36.  Where  judgmenthae  been  rendered  on  the 
adroiaeion  of  one  partner  in  the  name  of  the 
partnerwbip,  after  diasolulion,  it  maybe  eel  B«i>le' 
liv  the  other  partner  or  partners,  eepecialiy  il 
there  be  reauon  to  inspect  collnaion  on  the  part 
or  the  perron  who  makefi  the  admieeion.  Moore 
V.  fflAary  et  al.,  9  L  C.J.  164,  SC  1865. 

Vni.  Aobbuiektb  BrrwEBN  PitiTNEBa. 


X.  AssiSKHEirr  B 
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39.  But  BQ  awignment  of  a  firm  involirs  ut 
aneignment  of  the  estate  of  the  individual  part' 
nere.  LeirU  el  al.  v.  Jeffra/  el  at.,  18  L  C.  J. 
131,  S.  C,  &  MeFariane  in  re  k  Cnrl  k 
Stewart,  12  L-C.J.  239,  S.C.  1874. 

SI.    COHHBBCUL. 

40.  A  partnership  between  a  sheriff  and  u> 
advocate  and  a  merchant,  formed  forthejnT. 
pose  of  carrying  on  a  sawmill,  is  a  commercial 
parlnership.  CouluritT  t.  Brossard  ei  al,  lt> 
L.C.J.  8,  C.C.  1874. 

41.  Wher^twoperBonsentered  intoacmtncl 
together  to  furnish  tiee  to  a  railway  at  bo  mncb 
per  thousand— ^eM,  to  be  a  commercial  nit- 
nership.  Laroie  A  Patton,  17  L.CJ.  32,  5,  C. 
1672. 


XII.  Ci 


r  Debt  Drt  iw. 

42.  A  debt  due  to  a  partnership  cannot  be  wt 
up  encompeiuft'tonof  an  amount  due  by  DnoC 
the  individual  partners.  Boteard  v.  5(«Mrf,& 
L.C  J.  256,  S.C.  1862 ;  1188  C.C. 

XIII-   COHTINUITIOK   OF. 

43.  The  purchase  by  a  wi<iow  of  (be  ebirf  of 
ber  deceai«d  bunband  in  •  tbrething  machine 
does  not  constitute  a  coiwent  by  her  to  coDtimie 
the  partnership.  AtAry  et  vx.  v.  Daiirii  e(  ai.r 
8  L.C.J.  315  A  14  L.C.R.  91,  C.C  1863. 

XV.  Decljbitioh  or. 

44.  The  allegations  coDtainedinadeclanti(» 
or  partnership  duly  registered  cannot  be  con- 
troverted by  any  one  who  is  a  meaber  of  tbe 
partnership  at  the  time  such  drelaratiaa  'i» 
made.     The  Stadaeona  Bank  v.  Kitigkiet  al.,  1 


writing  Ilial  no  contract  for  the  purcl 
aale  ol  material,  to  an  amount  eiceedin 
should  he  made  by  either  of  the  parties  1 
the  consent  of  the' other,  and  that  such  i 
should  be  held  to  be  given  where  no  ol 
in  writing  was  made  within  twenly-tbui 
aRer  the  transaction — Held,  that  this  < 
eiempl  the  partnership  from  liabiitty  ^ 
persuns  under  any  contract  made  by  one  ; 
in  the  firm's  name,  provided  such  sale  wa 
in  tbe  scope  of  the  partnership  husinei 
the  purchaser  had  bought  in  good  faith. 
Ueretahk  Gilbert  et  at.,  18L.  C.J.  22,  I 
1874;  1850  A  1866  C.C. 


IX.  A 


r    PlRTNERB. 


37.  Two  partners  out  of  a  partnership  ( 
cannot  alone  make  a  voluntary  aseignr 
an  interim  assignee.  Liuk  et  al.  in  re  i 
17  L.C.J.4T,  S-C.1873. 

38.  An  assignment  under  the  Act 
member  only    of  a   partnership  cannot  i 
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amoant,  upon  proof,  to  the  valne  of  the  ftoodn. 
Foley  A  ElUotU  9  i^  C.  B.  349,  Q.  6. 1858. 

47.  Plain tifiB  consigned  a  quantity  of  fif«h  to 
the  defendant  for  sale  on  their  acoount.  Some 
time  afterwards  the  defendant,  in  course  of  cor- 
res|)ondence  with  the  plaintiffs,  notified  them 
that  the^  had  dissolved  partnership,  one  of 
them  retiring,  and  the  business  being  carried  on 
b?  the  others.  The  plaintifl^  acknowled(;ed  re- 
ceipt, regretting  the  aissolution,  and  wishmgthe 
new  firm  prosperity.  On  action  suhseanently 
brought  against  all  the  members  of  the  old  firm 
for  the  money  arising  from  the  sale  of  the  fish, 
the  question 'arose  as  to  whether  the  retired 
member  was  released  fh>m  his  liability  by  the 
correspondence  had  with  the  plaintiflfe.  The 
case  went  to  a  jurjr,  who  found  tnat  he  was  re- 
leased; but  on  motion  for  judgment  non  obsUtnie 
veredicto  the  verdict  was  set  aside,  and  judg- 
ment rendered  condemning  the  defendants  join t- 
Iv  and  severally.  Clark  et  at  v.  Murphy  ei  al^ 
n  Ii.C.  B.  105,  S.C.  186U 

48.  A  nartnership  in  a'threshing  machine  is 
dissolvecl  by  the  death  o"fone  of  the  partners. 
Aubry  ei  ux.  v.  Dennisetal>f  B  L.  C.  J,  315  & 
14  L.  C.  K.  97.  C.  C  1863 ;  1892,  sec.  5,  C.  C. 

49.  The  dissolution  of  a  partnership  will  not 
prevent  a  writ  of  attachment  in  compulsory 
liquidation  of  the  affairs  of  the  partnership,  nor 
have  the  creditors  of  the  individual  partners  in 
snch  case  any  rights  as  against  the  creditors  of 
the  firm  to  oppose  the  attach men^  The  City  of 
GUugowBank  &  Arbuckle  ei  al.  &  Kerry  ei  a2., 
16  L.  C.  J.  218,  8.  C.  &  8.  C.  R.  1872 ;  1899 
C.  C. 

60.  EJ^ect  of.— Where  the  defendant  had 
given  a  fetter  of  guarantee  to  a  commercial  firm 
for  the  f^ecuritv  of  advances  made  by  them  to 
another  merchant,  and  the  firm  shortly  afler^ 
wards  dissolved,  one  of  the  partners  going  out> 
and  a  new  firm  being  formed  of  the  retiring 
members — Held^  reversing  the  decision  of  the 
court  below,  that  a  note  given  to  the  firm,  in 
satisfaction  of  the  debt  of  the  |ierson  for  whom 
the  guarantee  was  given  to  the  old  firm,  was 
given  by  error  and  without  consideration,  and 
was  therefore  void.  H^nauLt  &  Thomas  ei  al., 
1  R.  L.  706,  Q.  B.  1868. 

51.  liability  of  Partners  After,  The  dis- 
solution of  a  partnership  without  particular 
notice  to  the  persons  in  the  habit  of  dealinj? 
with  it  and  j^eneral  notice  in  the  Gazette  to  al  I 
with  whom  it  has  not  dealt,  does  not  exonerate 
the  several  members  of  the  partnerf>hip  from 
payment  of  the  debts  due  tnird  parties  not 
notified,  and  who  contracted  with  any  of  them 
in  the  name  of  the  firm,  either  before  or  after. 
Symes  &  Sutherland,  S.  B.  49,  K.  B.  IBll. 

52.  Partners  who  have  filed  a  certificate  of 
partnership  remain  liable  to  third  parties  ader 
a  dissolution,  if  they  have  omitted  to  file  a 
certificate  of  dissolution  under  the  Partnership 
Act.  Murphy  y.  Page  eiaL,5,  L.  C,  J.  335, 
8.  C.  1861;  1835  &  1900  C.C. 

6Z.  Megistraiion  of.— Action  was  brought 
against  a  partnership  describing  it  as  composed 
of  two  partners,  according  to  the  certificate  of 
registration  in  the  prothonotary's  office,  and  one 
of  the  defendants  appeared  anil  pleaded  that  at 
all  the  times  mentioned  in  the  declaration  he 
was  trading  alone,  and  that  there  was  a  disso- . 
lutioD  between  himself  and  his  former  partner ' 


executed  before  a  not Ary-- Held,   that  as  such 
dissolution  had  not  been'  filed  in  the  prothono— 
tarVs  office,  that  the   other  partner  was  still 
liable  and  the,  partnership  had  been   properly 
described.    Jactson  v.  Paige  et  al.t^  Ik  (J.  J». 
105,8.  C,  1862;  1900  G.C. 

XVII.  Dormant  Partkbrs. 

54.  A  dormant  partner  can  only  in  any  case 
be  held  responsible  for  the  debts  of  the  partner- 
ship in  so  far  as  he  has  profited  by  it.  Chapman 
&  Masson,  9  L.  C.  B.  422,  Q.  B.  1859 ;  1831  & 
1836  C.C. 

XVni.  JuDOMEirr  Against  Partner. 

55.  Where  no  fraud  is  proved,  a  judgment 
against  an  individual  partner  cannot  be  executed 
against  property  of  the  firm  of  which  he  is  a 
partner,  Richardson  v.  Thompson  &  Thomp- 
son ei  al.y  9  L.  C- J.  26,  C.  C.  1864;  546  C.C.P. 
&  1899  C.  C. 

XIX.  Liability  of. 

56.  For  Acts  of  Partners. — The  action  wn» 
against  the  appellant  and  one  Harvey,  for  the 
value  of  certam  tools  sold  to  Harvey  in  ignor- 
ance of  the  partnership  which  existed  between* 
him  and  the  other  defendant,  but  which  were 
really  for  the  purposes  of  such  partnership, . 
namely,  the  carrying  out  of  a  certain  contract 
which  the  defendant  had  with  the  corporation 
of  Quebec  for  laying  water  pipes  and  making 
the  excavations  necessary  thereror.  The  answers 
of  Harvey  to  interrogatories  surf  aits  et  ariieles 
being  taken  as  proof  of  the  purposes  for  which  the 
tools  in  question  was  purchased — Held^  that 
the  firm  having  benefited  by  the  transaction 
was  liable  as  a  partnership  for  goods  sold  to  a 
partner,  althougn  the  vendor  at  tne  time  of  the 
sale  was  ignorant  of  the  existence  of  a  partner- 
ship. McQuire  &  Scott,  7  L.  G.  B.  451,  Q.  B. 
1857. 

57.  For  Good  Purchased  by  Partner.— On 
the  contestation  of  a  report  of  distribution — 
Hddy  that  the  creditor  of  an  insolvent  cannot 
claim  from  thepartnen*hipof  which  the  insol- 
vent was  a  member  for  the  price  of  goods  sold 
to  the  insolvent  before  his  partnersliip,  upoi> 
the  ground  that  the  partnership  afterwards  got 
the  benefit  of  the  purchase.  Simmons  et  al.  in 
re,  &  Fulion  &  Bevingtonet  al,  20  L.  C.  J.  29(i, 
8.  C.  1876. 

XX.  Liability  of  Partners. 

58.  Where  the  defendant  had  been  convicted 
of  selling  liquor  without  a  lioense,  and  appealed 
on  the  ground  that  the  selling  complained  r»r 
was  the  act  of  a  partnership  of  which  he  was 
only  a  member — Heidi  that  a  conviction  woui<i. 
lie  against  any  one  member  of  the  partnership, . 
on  the  principle  that,  although  the  parties  are 
jointly  liable,  the  law  treats  all  torts  severally 
as  well  as  jointly.  Mullins  v.  Belmare,  7 
L.  C.  J.  228,  Q.  8.  1857. 

59.  Action  was  brought  by  theplaintifl^,  mer- 
chants of  London  andParfs,  against  the  defen- 
dants, said  to  lie  co-partners  and  milliners,  doini^-^ 
business  at  Quebec,  for  the  recovery  of   tkie^- 
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Srieecf  goods  sold  and  cJelivered,  and  the  defeo- 
anta,  aevering  in  tbeir  defence^  pleaded  that 
•4^e  coods  were  not  sold  to  them  bat  to  A,  one 
^f  ifioB,  who  alone  was  responsible,  and  who  in 
payment  thereof  delivend  to  the  i4aintifl%  an 
accepted  draft  for  nearly  the  whole  amount — 
Beli  that*  as  the  ffoods  were  sold  to  H  only, 
and  wot  to  the  Mendants  as  paftners,  and  on  ly 
got  in  the  hands  of  the  defendants  on  an  agree- 
ment with  H,  and  there  was  no  priyity  of  con- 
tract between  the  plaintifis  and  defendant  in 
relation  to  the  gooas,  that  the  action  mn!»t  be 
^iomissed  with  costs.  DucasBt  et  al  y.  Bougie 
^i  al,  13  L.  C.  R.  13,  8.  C.  1»62. 

60.  Where  one  partner  was  sued  for  the  act 
^f  the  partvership,  and  pleaded  that  he  only 
dieted  as  mandatory  of  the  partnership— JJf/d, 

that  he  was  neyertheless  equally  ref^ponnible. 

The    CorporaHon  of  the  Village   of  Lens  v. 

Carrier,  fiR.  L.  33*;  Mag  CL  1874. 

XXL  LuBiLiTT  or  Partkership  Pbopebtt. 

61.  Partnership  property  is  not  liable  for  the 
debts  of  any  of  the  partners  individually.  MonU 

^ornery  A  Oirard  etal,  S.  R.  437,  K.'B.  1830. 

XXII.  LiABiUTT    OF    Party    AnyANOiKO 

^ONET  TO. 

62.  A  steamboat  captain  advances  money  to 
•the  owner  on  the  promise  to  admit  him  as  a 

partner.  It  does  not  appear  from  the  evidence 
that  the  promise  was  carried  out.  Loss  having 
l»een  incurred  in  running  the  vessel,  it  wa? 
broken  up— ffeldj  that  the  captain  had  not  l)e- 
<oroe  a  nartner,  and  was  not  liable  for  any  f>hare 
of  the  loss.  Farrell  v.  Olasnford  ei  al.,  2 
L.  C.  L.  J.  37,  8.  C.  K.  1866. 

XXIII.  Liability  Under. 

63.  H  being  sued  jointly  with  B  as  the  firm  of 
B.  AH.  plead  that  the  firm  was  composed  of 
himself  and  B*8  wife.  The  partnership  was  not 
registered  until  after  action  was  brought  and 

-^srpiiit  was  given  to  B  A  H,  the  reputed  firm— 
Held,  that  under  the  circumstance  H  was  liable. 
Tourville  ei  alv.  Bell  et  al.,  2  L.  C.  L.  J.  41, 
S.  C  R,  1866. 

XXIV.  Pleading  by. 

64.  Where  one  member  of  a  partnership  has 
pUaded  separately  to  an  action  against  the 
p:irtner8hip  he  'cannot  by  in<:idental  demand 
wok  to  recover  an  amount  due  by  plaintiff'  to 
ilie  partnership.  Cassette  &  Archer  et  aL,  4 
R.  L.  461,  S.  C.  1872, 

XXV.  Powers  of  Partners. 

65.  A  plaintiff  brought  action  of  damases  for 
breach  of  contract,  based  on  the  following  letter: 

^*  Dear  Sir, — Touching  the  ronversation  the 
-^^  writer  had  with  you,  the  present  in  to  say  that 
■**  we  will  allow  you  £200  per  annum,  and  alxo 
"**  5  percent,  on  the  profits  of  the  business  carried 
^*  t*H  here  for  the  next  two  years,  after  which 
**'  time  we  will  admit  vou  as  a  partner  on  terms 
*•*  that  will  be  inutuafly  satisfactory.  This  letter 
^  10  be  strictly  private  and  confidential.    Yours 


**  yery  truly,  Lyinans,  Savage  ft  Co.**  wbidi 
was  proyed  to  have  been  written  by  one  of  the 
paKners  only,  without  the  knowledge  or  consent 
of  the  others— /re((4  that  although  Uie  partners 
of  the  firm  are  su|qx)ied  to  have  given  to  one 
another  a  mandate  to  transact  any  busineas  in 
the  name  of  the  firm  belonging  to  the  allain 
of  the  partnership,  and  to  bind  Sie  firm  therein, 
that,  although  the  partner  may  aiwociatf  an- 
other with  himself,  be  cannot  aasociate  another 
in  the  general  partnership  without  the  consent 
of  each  indiyidual  partner,  such  contract  being, 
in  fact,  a  contract  of  each  partner  individnallv. 
Higgimon  v.  lAfman  ei  a/.,  4  L.  C .  J.  329,  S.C. 
I860;  1853  C.C. 

66.  M,  a  member  of  the  commercial  firm  ofP 
&  M,  plaintifl^  being  indebted  to  the  defendant 
sold  to  him  goods,  the  property  of  the  firm,  ^th 
the  rendition  that  the  price  should  be  im- 
puted in  part  payment  of  defendant's  acconot 
against  him.  On  action  by  the  firm  for  the  price 
of  these  goods  the  defendant  plea«Jed  the  i^ree- 
ment  aforesaid  and  compensation— ife2<2,  that  a 
partner  has  no  right  to  dispose  of  partnership 
property  for  his  priyate  benefit,  and  that  the 
agreement  pleadea  was  illegal  and  null.  Fosicn 
et  al.  &  Waiters,  1  R.  C  245,  C  C.  1871. 

67.  A  guarantee  signed  by  a  partner  in  the 
name  of  the  firm  is  valid  and  binding  on  the 
firm.  MarHn&Gaulieial.,  15  L.  C.  J.  237, 
Q.  B.  1871  i  1850  &  1866  C.C. 

XXVI.  Proof  of. 

68.  Action  in  revendication  was  taken  hj 
the  plaintiff  of  horses  sold  by  the  defendant,  but 
belonging  to  him,  the  plaintiff.  The  defendsnt 
all^gra  a  partnership  between  himself  and  the 
plamtiff,  and  endeavored  to  prove  it  by  witnesses. 
Held,  that,  as  between  partners  themselve^ 
proof  of  the  partnership  must  be  made  by  writ- 
mg,  though  with  regard  to  third  parties  paral 
evidence  may  be  taken.  BeoMdry  v.  Lafiamme 
&  Davis,  6  L.  C.  J.  134, S.  C.  1861. 

XXVII.  P0ROHABESBT  PaRTKBR. 

69.  Where  one  of  two  co-partners  purchased 
in  the  way  of  trade  it  ninsi  prima  facie  be  pre- 
sumed that  he  buys  fbrtheco-partnersbiD;  if  be 
say  nothing  to  the  contrary  he  tacitly  holds  oat 
the  assurance  of  their  joint  responsibility.  Rese 
V.  MelHne  et  al.,  2  Rev.  de  Leg.  235,  K.  B.  1819. 

XXVIII,  Reoistratioh  of. 

70.  Where  action  qui  torn  was  taken  againft 
the  defendant  as  one  of  the  shareholders  of  tbe 
Three  Rivers  Navigation  Company,  for  not 
having  registered  the  company  at  Montreal,  ia 
accordance  with  the  provisions  of  the  statute 
12  Vic.  cap,  45,  and  the  defendant  pleaded  br 
declinatory  exception  that  the  company's  busi- 
ness was  not  transacted  there — HM,  dismissing 
the  action,  that  the  company  was  only  bound  to 
register  under  the  said  act  at  the  place  where 
their  head  oflSce  was  situated.  SimSeal  i 
Cheneoert,  4  L.  C.  J.  239,  C.  C,  A  6  L.  C  J.  46* 
ft  12L.C.  R.145,  Q.  6.18(0. 

71.  Where  a  person  does  basittMs  t^prbimseir 
only,  but  in  the  name  of  a  partaenhlpy  Iw  ia  not 
bound   to   register  a  partneiabip  ligUralinn. 
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72.  yT'here  two  penoos  made  ^  joint  -cciDtrtct 
to  supply  a  railway  oompanj  with  ties  at  so 
tnacb  per  thousand,  the  profits  to  be  diirided 
betwei^n  them — Heldj  that  this  was  a  com- 
mercial partoerehip  under  the  C.  S.  L.  G.  cap 
€5,  and  art.  1S34  of  the  Civil  Code,  and  that 
snch  ftartnership  required  to  be  registered  in 
the  registry  office  of  the  district  where  they  had 
«  place  of  bu^inefs,  but  not  in  isolated  counties 
or  districts  where  solitary  acts  of  trade  were 
cominitted.  Larose  v.  PattoUi  17  L.  C  J.  62, 
S.C.  1«72. 

XXIX.  Rights  of  Cbkditors  of  Inpitidual 

f^ARTKCRS. 

73.  On  the  contestation  of  a  report  of  col- 
location— Hddy  that  the  effects  of  co-partners 
sold  under  execution  are  not  liable  to  the  cre- 
ditors of  one  or  the  partners  individually  until 
after  payment  of  the  partnership  creditors. 
Jiooify  V.  Vincent  et  al.  k  Huichinst  5  L.  C.  H. 
388,  S.  C.  1855;  1899  C.  C. 

XXX.  RioHTs  OF  Partnkrs. 

74.  On  an  opposition  to  the  judgment  filed  on 
the  ground  that  the  jud)rinent  upon  which 
execution  ha*!  issued  had  been  obtained  by 
fraud  and  surprise — Heldy  that  when  two  se 
parate  partnerships  associate  themselves  to- 
gether as  one  firm,  it  is  not  in  the  power  of  one 
member^  of  such  firm  to  r*»tire  and  associate' 
anotlier  in  his  place,  without  the  consent  of  each 
individual  partner,  and  that  a  jud^^ment  ren- 
dered against  such  firm  is  null  ovoad  the  indi- 
vidual partners.  Mullins  &  Miller  et  al.  JSc 
McDonald  et  al,  1  L.  C.  J.  121,  S.  C.  1^57 : 
1853  C.  C. 

75.  One  partner  after  the  dissolution  of  the 
firm  cannot  sue  his  co-partner  en  reddition  de 
rompte  without  himself  tendering  an  account, 
Pepin  V.  CkrisHn^  3  L.  C.  J.  119,^.  C.  1858. 

76.  A  partner  of  a  dissolved  partnership  has 
no  right  of  action  in  assumpsit  against  his 
former  partner  for  debts  alleged  to  be  due  by  him 
or  for  money  alleged  to  t>e  taken  out  of  the 
partnerships  funds,  the  prop<»r  remedy  kieing  bv 
action  pro  socio.  Thurber  &  Pilon,  4  L.  C.  J*. 
37,  S.  C.  1859. 

77.  Where  one  of  two  partners  had  paid  th^ 
amount  of  a  judgment  rendered  against  then) 
jointly  and  severally — Held,  th&i  he  could  notl)e 
subrogated  in  the  rightsof  the  plaintiff,  but  had  a 
right  only,  if  he  had  a  claim  against  his  partner 
for  his  share,  to  an  action  pro  socio.  Leduc  v. 
Turcot  et  al.  &,  Legendre  et  vir.  Sc  Turcot  et  cir. , 
5  L.  C.  J.  96,  C.  C.  1861. 

78.  A  direct  action  can  be  maintained  at  th^ 
instance  of  a  partner  to  set  aside  a  judgment 
rendered  by  tne  confession  of  his  co-partner, 
made  afU*r  the  dissolution  of  the  partnership. 
Moore  v.  OLtary  et  al,  9  L.  C.  J.  16i,  S.  C. 
1865. 

79.  In  Insolvency. — Where  one  partner  has 

<akeD   proceedings  in  insolvency  by  means  ot 

liis   attorney,  the  other  partner  cannot  oppose 

«uch  action,  except  as  regards  himself  person 

.ally,  and  then  only  by  means  of  a  disavowal. 


PeakeH  v.  F:UngfMletail.Jk  nyt^gntei  etM'>  4 
«,  L.  544,  S.  G.  1872. 

80.  Wjhan  a  oompositign  .was  acoept^d  4ur  a 
rridilor .  from  owe  —mborof  an  iDSolrQiit  AHfn 
of  two  partuersi  without  the  oiwmnt  Af  the  (Other 
for  a  less  amount  than  the  composition  WHMto^lf 
the  firm,  and  that  partner  surrendered  the 
security  to  the  other  partner— iJe2(2,  that  in  an 
action  against  him  by  such  creditor  to  recover 
the  balance  of  his  claim,  he  might  successfully 
plead  an  exceptio  cedetidarum  actionem.  Tne 
Molsons  Bank  v.  Connolly ^  17  L.  G.  J.  189 
S.  B  1673 ;  2070  G.C. 

81.  A  partaer  cannot  file  a  claim  against  the 
personal  estate  ot  his  co-partner,  insolvent  for 
the  balance  of  an  unliquidated  account.  Bapiti 
in  re,  d:  Craig  &  Meloche^  R.  L.461,  S.  G,  1874. 

82.  In  Partnership  Property,  ^Kn  immove- 
able property  was  purchas^  by  a  commerciiU, 
firm,  and  a  lluilding  thereon  erected  which  was 
occupied  by  one  of  the  partners,  who  had  only  a 
fourth  interest  in  the  profits  of  the  firm,  for  some 
time  subsequently  to  the  dissolution  of  the  partr 
nership,  and  a  seizure  was  made  of  the  property 
by  the  creditors  of  the  other  portion — Held,  on 
the  contestation  of  an  oppo^iti^n  by  the  partner 
in  occupation,  that  the  seizure  must  be  main- 
tained, notwithstanding  such  opposition,  and  it 
was  accordingly  maintamf'd.  Lepage  &  Steoen- 
son,  et  al.,  17  L.  C.  R.  209,  Q  B. 

XXXI.  Rights  of  Transferee  of  Share  of 
Partner. 

83.  In  a  partnership  between  several  persons, 
where  each  of  ihrm  had  the  right  to  convey  or 
sell  hi**  ritrhts  therein  whenever  he  chose  to  do 
so — Held,  reversing  the  judgment  of  the  court 
below,  that  the  transferee  of  one  of  the  said 
parties  couM  not  act  in  such  a  manner  under  his 
transfer  as  to  injure  the  business,  and  that  if  he 
did  so  the  other  partners  had  a  personal  and 
direct  action  against  such  transferee,  as  will  for 
the  damage  arising  from  his  breach  of  th  e  ori- 
ginal contract,  as  for  t1  e  re^ison  of  the  oon- 
tract  for  the  future.  LaloueVe  et  al  &  Delisle 
etal,^h,  C.  R.  174,  Q.  B.  1-5S. 
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PASSENGERS. 

I.  Riohtsof,  On  Rvilways,  aee  GAIiRlQRS) 
LiABiuTY  or,  RAILWAYS,  Ac. 


PASTURAGE. 
I.  Right  of,  see  SERVITUDES. 

PATENTS. 

I.  Action  por  Infrinogment  of,  84. 

II.  Cancellatio.n  of,  85-88. 

III.  Granted  in  England,  89. 

IV.  Nhujtv  of,  90  92. 

V.  Pleading  in  Action  for    Infrinobucitf 
of,  93. 

VI.  Right  to,  94,  95. 
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I.  ^CTtOH  roR  Tmprioemeiit  or. 

84.  In  an  action  for  he  infrineempnt  of  a 
right  of  palent  for  Lower  Canada  the  alleK^^'*^ 
of  an  infringement  "in  the  County  of  Moniwal" 
w«a  held  to  be  a  raHicient  indication  of  ihe 
place  where  the  infrinKement  occarred.  Proteie 
V.  Paynueio,  2  L.  C,  R.  311,  8.  C.  1652. 

n.    ClHCBLLlTION    OF. 

8fi.  A  writ  of  tcire  factaa  Ir  not  nrcftjj  lo 
obtain  the  revicalion  of  iHlern  patent  but— 
Held,  that  in  the  prene::!  caxe  that  the  Crown, 
TepreeenieH  by  the  officers  of  the  ordinance  ,coul<i 
uM  the  preroicalive  of  mich  writ  and  claim,  tiy 
the  URual  and  ordinary  procesn,  the  cancellation 


>   had 

baeed  their  action.  The  Principal  Offcrr*  of 
ArtUlay  A  Tayl'^  d  at.,  1  L.  C.  K.  4S1,  Q.  B. 
1B&1. 

86.  Writs    of  ncire  faciat   to  cancel   letters 

?it«nt  can  only  issne  at  the  anir  i.l  the  Crown. 
aradig  ezp.,  7  L.  C.  J.  130,  3.  C.  R-  1854. 

87.  Actions  to  Hnnul  letters  patent  belong 
enclunively  lolhe  Crown,  «ndcannotl.e  brought 
hy  a  orivate  individual.  Paeaiid  A  Riekaly,  1 
Q.  L.  R,  24ft.  Q.B.  1875, 

88.  The  Crown  alone  lia"  (he  right  of  de- 
manding that  lellem  patent  panted  under  the 
great  seal  ot  the  province  be  annulled.  The 
Union  S'acigalion  Company  &  Baiermy,  20 
L.  C.  J.  306,8.  C  1876. 

IlI.GRANTRDIH&NOI.tSU. 

89.  Letlert  patent  lor  inventions  i^nted  uuder 
Her  Hajenty's  privy   Keal  in  Englan< 

(orce  in  Canada,  patentees  in  CRnaili 
other  remedy  than  liiat  given  by  an 
in  our  provincial  Htntiirefi.  Adana  t. 
1  L.  &  R  130,  8.  C,  1850. 

IV.    NCLMTT  OF. 

90.  Where  the  plaintiff  hroiig^  t 
infraction  of  the  patent  of  a  t-lnve  a 
claimed  (obeihe  inventor,  and  tliecE 
fore  a  jory,  who  anawereil  a  large  i 
questions  Hiihinilte'l  them  in  an  urf 
manner  and  awarde-l  the  plnindtf  .£( 
and  the  defendnnl  luoved  lor  a  new  i 
was  grai>ted— /fcZd,  in  appeal,  that 
proved  Ihat  the  plaintiD' himself  had  i 
number  of  the  stoves  in  question  he'i 
ing  the  patent  that  the  patent  viv  n\ 
judgment  ought  to  be  conlirmei.  * 
JSeoucfcrnm  ei  al.,5  L.  C.  J.  29,  Q.  I 


^  to  tiianufactur«r  tn 


91.  In  anael'onfortheinfriniremeotof  a  patent 
— Htld,  conflnning  the  judgment  of  th«  conn 
below,  founded  on  the  verdict  of  a  jarr.  tlial  tbe 
pktcnl  must  be  declared  uull  and  voi'd  if  it  hp 
not  established  that  the  patentee  is  the  aoleani 
only  inventor  of  (he  thing  patented,  or  IT  it  hr 
not  eslablishefl  that  nuch  pat«nlec  ia  the  tir« 
inventor.  Rilckiek  Joly.iiL.  C.K.  4»K.B. 
1861. 

92.  A  mere  importer  of  an  invention  which 
ha^  been  patented  fbr  some  years  prcriousij  in 
the  United  States  by  aome  other  partiefl,  i'  lux 
an  inventor  or  discoverer  thereof  under  the  P«l- 
eut  Actof  1869,  and  a  patent  obuined  by  him 
under  sakl  Act  on  the  ground  thai  he  i>  ih' 
paten  lee  or  d  iseoverer  is  null  iind  void.  Witii- 
Tuff  V.  Motflu  tt al,n  L.  C.  J.  306,  S.  C. A  .'» 
L,C.  J.  16S,  (i.  6.1875. 

V,  pLEADiKO  iH  Action  Pom  IseRiKcEMESTcr. 

93.  Id  an  action  for  the  infriugement  of  t 
patent  right  lo  which  the  defendant  den urrevj  en 
the  ground  that  the  declaraiion  faiJ^d  to  set  oni 
at  length  the  preliminary  formalities  requir^-i  '■> 
be  observed  in  order  to  oblaio  ihe  patent— Hr/.i. 
lo  be  unnecessary  atid  the  demmrer  was  .i--- 
missed.  Brmitr  &  Beanehemin,  2  L.  C.  J.  ivl, 
8.  C.  &  Bernitr  4  Belireau.  8  L.  C.  B.  297 
S.  C.  1858. 

VI.  Right  to. 

91.  A  party  who  had  eRected  an  improrr- 
ment  in  Ore  engines  by  a  new  combination  J 
old  |ians,  where  by  greater  results  wereobtoiiK-l, 
was  htld  to  be  entitled  to  take  out  and  ma  to- 
tain   letters  oaienl   forhia    exclnoive  riehl  w 
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I.  Bt  Cobroiok,  96. 

U.  By  CoMrusiOK,  97. 

UI.  Bt  Error,  98,  99. 

lY.  Bt  Insoltehts,  $ee  INSOLVENTS. 

V.  Demand  of,  100,  101. 

VI.  Etidekob  of,  102,  103. 
Vn.  Imputatioh  of,  104-115. 

VIII.  Of  Bills  and  Notes,  tee  BILLS  OF 
EXCHANGE,  &o. 
DC.  Of  Costs,  116-119. 

X.  Of  Customs  Dues,  see  CUSTOMS  DUES. 

XI.  Offer  of,  »ee Tender  of. 

XII.  Of  Judgment,  120. 
XUL  Of  Taxes,  see  TAXES. 

XIV.  Partial,  121. 

XV.  PuBA  Of,  122. 

XVI.  Peesumptiov  of,  123. 
XVIL  Proof  of.  see  Evidence  of 
XV ILL  Rights  of  Creditor,  124. 

XIX.  Subrogation,  125-136. 

XX.  Tender  op,  135-132. 

XXI.  What  is,  143. 

XXII.  When  Demand  able,  144. 

I.  By  Coercion. 

96.  Mone^  paid  under  protest  fn  satisfactioD 
of  a  prescrioed  debt  may  be  recovered  back 
wheD  coercion  has  been  employed  to  obtain  such 
payment  The  Q>rparatian  of  Quebec  &  Caront 
10  L.C.J.  317,  Q.B.  1866  ;  994  &.  1047  C.C 

n.  Bt  Confusion. 

97.  Where  by  the  will  of  the  husband  his 
wife  was  made  £iR  universal  legatee  in  usufruct, 
and  the  wife  afterwazds  dying,  the  plaintiff 
brought  action  an  her  universal  legatee  for  the 
amount  of  riprines  due  the  wife  under  a  judicial 
separation  of  pri  ^rty  had  between  her  and  her 
husband  during  her  lifetime,  and  also  for  dower, 
and  the  defendant  pleaded  that  tliene  amounts 
had  been  extin^/uished  by  confusion  arising 
from  the  fact  tliat  the  wife  was  the  universal 
legatee  of  her  husband — Heidi  confirming  tiie 
judgment  of  the  court  below,  that  no  confusion 
arose  in  such  CH<e.  Meneclier  &  Gauthier,  16 
L.C.  R.  181,  Q.B.  1866;  1198  C.C. 

lU.  Bt  Error. 

98.  An  amount  voluntarily  paid  on  a  pro- 
tei^ted  bill  of  exchange  by  the  drawer  cannot  be 
recovered  on  the  ground  of  error  in  payment  in 
point  of  law.  Caldwell  &  Patterson,  2  Rev.  de 
Leg.  27,  K.B.  1811 ;  992  &  1048  C.C, 

99.  But  where  money  has  been  paid  through 
an  error  in  law,  bucb  as  where  a  party  has  volun- 
tarily paid  a  tax  imposed  by  a  by-law  of  a  muni- 
cipal corporation  wnich  ban  been  since  set  aside, 
he  has  a  ri^ht  to  an  action  for  the  recovery  of  the 
money  paid.  Jjeprohon  &  The  Mayor,  dkc,  of 
Montreal,  2  L.C.R.  80,  Q.B.;  1047  et  seq.  C.C. 

v.  Demand  of. 

100.  Id  a  seizure  of  moveables  under  a  writ  of 
fieri  faciaa  nouemand  of  payment  is  necessary. 
Lee  &  Sinmson   k  divers,  2   L.C.R.  148,  S.C. 
1851. 


101.  Where  the  creditor  of  certain  olaims 
transferrtsd  them  to  another  with  warranty  that 
if  they  were  not  paid  at  maturity,  or  any  part 
thereof,the  transferee  could  recover  such  amount 
from  the  person  from  whom  he  had  received 
them,  with  interest,  and  that,  without  being  held 
to  discuss  the  debtor  of  such  claims — ^el^that, 
notwithstanding,  the  transferee  had  no  action 
against  his  auUur  until  he  had  demanded  pay- 
ment from  the  original  debtor  Labellev^  Wallcer 
eivir.,  18  L.  C.  J.  117,  S.  C  &  5  R.  L.  255, 
S.C.R.  1873;  1576  &  1577  C.C. 

VI.  Evidence  of. 

102.  In  an  action  to  recover  money  paid  to 
the  defendant,  as  attorney  of  another,  the  defen- 
dant pleaded  payment  to  the  principal,  and  at- 
tempted to  prove  by  the  witness  to  the  receipt 
the  signature  by  mark  of  the  principal— -^e^, 
that  m  a  non-commercal  case  such  evidence 
was  legal.  Nevin  et  al-  v.  DeBleury,  3  L.  C.  J. 
87  k  88,  S.C.  1857. 

103.  And  where  a  question  arose  as  to  the 
validity  of  a  receipt  signed  by  the  mark  of  the 
person  and  attested  by  witnesses — Held,  con- 
firming the  judgment  of  the  court  below,  that  the 
jurisprudence  of  this  Province  was  in  favor  of 
admitting  the  validity  of  a  signatiire  signed  by 
mark.  lb.,  6  L.C.J.  151,  k  12  L.C.R.17,  Q.B. 
1851. 

vn.  Imputation  of. 

104.  The  application  of  payments  should  be 
made  on  account  of  principal  and  not  on  account 
of  interest,  until  after  the  principal  is  paid.  Sy- 
mond  T.  Lynch,  3  R.L.  460,  d:  Dun  v.  Campbell 
&  Campbell,  3  R.L.  460, 1831. 

105.  If  imputation  of  payment  has  not  been 
made  the  parties  will  be  held  to  make  such  im- 
putation first  in  reduction  of  the  interest  due.* 
Stephenson  v.  Gugy,  2  Rev.  de  Leg,  258,  k  Du- 
mouchelle  db  Moffat  A  Girouard,  2  Rev.  de  Leg. 
257.  Q.B  1845;  1159  CC. 

106.  And  where  the  action  was  for  purchase 
money  due  under  deed  of  sale,  and  payable  by 
thirteen  annual  instalments,  and  the  defendant 
pleaded  that  he' had  previously  bought  another 
lot  of  land  from  the  plaintiff,  payable  by  ten 
annual  instalments,  with  interest,  and  with  the 
privilege  of  paying  the  whole  of  the  purcha(»e 
money  at  any  time — Held,  that  payments  made 
by  the  debtor  without  any  application  would  be 
imputed,  first,  to  the  extinction  of  the  interest  on 
the  n)OSt  distant  debt ;  secondly,  on  the  principal 
of  that  debt,  whether  due  or  not,  next  on  the  in- 
terest of  the  most  recent  debt,  and,  lastly,  on 
the  principal  of  that  debt.  Casson  v.  Thompson, 
1  L.C.J.  157,  S.C.  1857  ;  1159  C.C 

107.  Where  there  was  an  open  account  and  a 
promissory  note,  and  action  was  brought  on  ac- 
count htated,  mcludingthem  both  and  interest — 
Held,  that  the  interest  would  not  be  struck  off, 
where  the  plaintiff  had  not  pleaded  an  imputa- 


*  A  debtor  of  a  debt  which  bears  interest  or  prodaces 
rent,  cannot,  without  the  conaeut  o  the  creditors,  Impute 
any  payment  which  he  makes  to  the  discharge  of  the 
capital  in  preference  to  the  arrears  of  interest  or  of  rent. 
Any  payment  made  on  the  capital  and  interest,  but 
which  in  not  eutirt* ,  is  Imputed  Hist  upon  the  Interest. 
IIWCC. 
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tiOH>of  jterm^nts  on  account  of  the  note.     Tor- 
remee  A  FhilMn, 4  L.C  J.  287,  8C.  1860. 

1#8.  In  an  action  on  a  written  contract  for  the 
pitytiient  of  certain  eums  of  money  annually  for 
a  nuttlt)er  of  years — Heidi  that  where  payments 
ai^e  made,  and  l>oih  principal  and  interest  are 
due,  ihe  imputntion  Bliould  be  first  on  the  inter- 
eat  Rice  et  rf  v.  Ahem,  6  L.  C.  J.  201,  Q.  B. 
1862;  1169  CC. 

169.  In  an  action  on  a  note,  where  pavmentA 
were  pleaded — Hfldj  that  payment  maJe  with- 
out express  imputation  must  he  deducted  pre- 
ferably Croni  the  debt,  for  which  tiiere  was  secu- 
rity, and  which  bore  interent.  Brooks  et  aL  & 
Cltag,  12  L.C  R.  461,  Q.B.  1862. 

lliK  The  plaintiff  had  leased  to  the  defendant 
for  a  teim  ot  eleven  years  a  certain  piece  of  land 
on"  the  following  terms,  viz. :  That  the  lert.'^ee 
should  pay  an  annual  rental  of  £10  per  year  for 
the  first  ten  years,  and  of  X'16  a  year  for  the  other 
five  years;  that  he  should  construct  thereon 
buildings  to  the  value  of  at  leant  £600;  that,  at 
the  termiuation  of  the  lease,  the  lessor  should 
have  the  right  lo  both  the  land  and  buildings  on 
payment  of  £200  to  the  lessee,  or,  in  default  of 
that,  the  lessee  would  retain  possession  on  paj^'- 
nient  to  the  plaintiff  of  £600.  The  plaintiff"  paid 
the  £200  before  the  expiration  of  the  term,  and 
to  an  action  for  £45  rent,  arrears  of  rent  and 
£13  6s.  of  taxes,the  defendant  pleaded  payment, 
and  the  plaintiff*  answered  that  the  paj^ments 
which  had  been  made  had  been  imputed  in  part 
to  the  discharge  of  an  amount  ot  a  judgment 
which  the  plaintiff*  had  obtained  against  the 
defendant  in  an  exparte  action  on  their  account^ 
— Held,  that  the  imputation  was  good,  and  the 
action  for  so  much  rent  must  be  maintained. 
Dufresne  v.  Lamontagnei  8  L.  C.  J.  197,  S.  C 
1864. 

111.  In  commercial  matters  where  one  is  cre- 
ditor of  a  written  obligation  and  of  an  account 
current  subsequent  to  the  date  of  the  written 
obligation,  he  may  be  permitted  to  make  proof 
by  testimony  of  a  verbal  agreement  by  which  it 
wa6  8tipulate<l  that  payments  to  be  made  should 
be  imputed  first  on  the  account  current.  Lalonde 
&  Rolland,  10  L.C  J.  321,  S.C.  1864. 

112.  Where  an  imputation  f  pay  met  its  is  made 
the  court  will  apply  them  to  the  most  oneroun 
debt.  Walton  v.  Dodda,  1  L.  C.  J  66,  8.  C  .R 
1866. 

113.  Where  money  has  been  received  from  the 
endorser  for  accommodation,  and  imputed  as 
payment  thereon  by  a  creditor,  such  imputation 
of  payment  will  be  valid  against  the  maker  of 
the  acconnnodation  )Daper.  Lyman  ei  al.  &  Di/on 
et  rir.,  13  L.C.J.  166,  S.C*  186S. 

114.  In  an  action  against  the  defendant  for  the 
amount  of  a  mortga^^e  trans ferretl  to  plaintiff*,  and 
which  afterwards  proved  lo  be  forged — J7cW,  re- 
versing tlie  judgment  of  the  court  below,  that 
the  defendant  could  not  insist  on  the  application 
of  moneys  due  from  the  party  to  wnont  the 
mortgage  was  given  to  plaintiff* on  their  transac- 
tion, to  the  payment  of  the  price  paid  for  the 
mortgage.  Supple  k  Thomas,  12  L.C. J.  93, 
Q.  B.  1868. 

115.  Defendant  was  sued  on  an  obligation 
which  he  had  given  as  security  for  the  composi- 
tion of  an  iuhoivent  trader,  amounting  to  $900, 
who  pleaded  that  the  insolvent,  after  the  comp)- 
fiition,  had  continued  trading  with  the  p'aintifiT 


and  paying  him  at  the  rate  of  $50  weekly,  by 
which  means  he  had  paid  him  an  amount  more 
than  sufficient  to  coyer  the  obligatioD  in  question 
— Heldf  confirming  the  judgment  of  the  court 
below,  that  notwithstandine  the  obligation  was 
for  the  space  of  a  year  which  had  not  yet  expired^ 
that  it  was  the  oldest  debt,  and  the  payments 
must  therefore  be  imputed  on  that  t)*n/lek 
Oaudetie,  20  L  C.J.  134,  Q.B.  1875. 

IX.  Op  Costs. 

116.  Payments  of  costs  to  an  attorney  who 
has  not  obtained  distraction  of  co&ts,  ancl  who 
has  no  special  authority  to  receive  them,  is> 
nevertheless  valid.  Foung  v.  Baldwin^  61 
L.C.R.  70,  S.C.  1866. 

117.  An  action  by  a  foreign  plaintiff  wa^ 
dismissed,  security  for  costs  not  having  been 
given  within  the  delay  fixed,  and  the  fjaintitf 
brought  a  second  action  on  the  same  ground — 
Held,  that  the  proceedings  on  the  second  action 
would  be  suspended  until  the  costs  of  the  fir^t 
action  were  paid.  Dunlop  et  aL  y.  Jones,  11 
L.C.J.  316  &  4  L.C.L. J.  42,  S  C  1867. 

118.  And  keldf  in  another  case,  that  where  an 
action  has  been  discontinued  or  dismissed,  the 
party  proceeding  may  bring  a  new  action  before 
payment  of  costs  of  the  firsts  but  the  defen  laot 
may  demand  that  the  proceedings  be  suspended 
till  the  costs  of  the  first  are  pai<i.  GatMtU  v. 
LaliberU,  I  R.  L.  747,  S.C.  1869, 

119.  But  held,  later,  that  a  plaintifT  who  ha» 
discontinued  must  pay  the  costs  incurred  by 
the  other  side  before  he  can  bring  a  new  action^ 
and  that,  by  actual  payment  and  not  by  compeo- 
sation.  Shepherd  v.  Dawson  k.  Dawson,  ^ 
R.L.  454,  S.C.R.  1871. 

XII.  Of  Judgment. 

120.  Where  payment  of  anamountof  a  jud<!- 
ment  attacked  by  opposition  is  made  by  the 
defendant  before  an  order  has  been  granted  to 
suspend  the  execution,  it  must  be  considere*! 
as  final,  both  as  regards  the  opposant  and  the 
other  parties  therein.  Molleur  v.  Marchanii  k 
The  Attorney-General,  5  R  L.  379,  S.C.  1874. 

XIV.  Partial. 

121.  Part  payment  is  no  ground  of  opposition 
to  the  execution  of  a  judgmeni,  Hall  v.  .S^ 
JuUeniL  St.  Julien,  5  R.  L.  476   S.C- 1873. 

XV.  Plea  of. 

122.  Whereto  an  action  for  goods  sold,  a  plea 
of  payme?it  wa«»  set  up,  and  the  action  aske<i  co 
be  dismissed — Held,  tnat  as  the  only  pr«wf  of 
payment  was  an  acknowledgment  of  $10  on 
account,  and  a  statement  signed  by  the  plaint. rf, 
and  that  the  balance  should  be  settled  by  note, 
the  plea  was  bad,  and  the  judgment  went  for 
plaintifT.  Mercier  y.  Bousquet  et  vir^  5  R.  L. 
352,  S.C.  1874. 

XVI.  Presumptiok  of, 

123.  The  fact  of  payment  may  be  presamed 
by  the  lapse  of  time  or  by  any  other  circum- 
stance   that   would   render  the  fiMt  prvbable. 
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AUard  A  Ugandi  ttoLk^  contra,  13  L.  G.  J. 
8(^,  C.  C.  186«. 

XVin.  Rights  of  Crcditor, 

124.  A  credrtor  in  poseesaion  of  moneys  be- 
longing to  third  parties  cannot  apply  them  to 
the  payment  of  a  promitiflory  note  of  which 
6uch  third  party  appears  as  endorser,  if  such 
note  YihA  been  retired  by  the  maker  bv  means  of 
a  cheque  without  value,  the  remedy  in  such 
ca^  being  by  special  action,  ha  Banque  de 
Quebec  V.  Maxham,  11  L.  C.  R.  97,  S.  C.  1860. 

XIX.    SUBBOaATlON. 

125.  Oneof  several  co-debtors  who  has  paid  the 
debt  for  which  they  were  all  bound,  without  a 
subrogation  from  the  creditor,  can  maintain  an 
action  negotiorum  gestorum  for  money  paid  and 
Sijvanced,  against  each  of  his  co-Jebtors,  and  re- 
cover fro?n  each  his  portion.  Audy  v.  Eitchie, 
2  Rev.  de  Leg,  31,  K.  B.  1820  ;  1154  etseq-  C.C. 

126.  Where  a  church  and  sacristy,  which  were 
insured  in  the  plaintiffs*  company , were  destroy e«l 
by  fire  originating  from  a  steamboat  belonging 
to  the  defendants,  and  the  plaintiffs  after  paving 
the  amount  of  the  insurance  to  the  fabrique  of 
the  parish,  brought  action  against  the  defemi- 
ant«i  for  damages,  claiming  to  be  Hubrogaied  \n 
the  riehts  of  the  fabrique  in  that  behalf— ifeW, 
that  they  had  a  right  to  be  thus  subrojgated,  and 
that  the  warden  in  charge  of  the  fabrique  had  a 
right  to  receive  the  money  and  subrogate  them, 
the  plaintiffs,  in  their  rights  and  actions  without 
special  authority  ;  and  that,  under  a  plea  of  the 
general  i^i^ue,  the  defendants  could  not  require 
Uiat  the  other  parties  injured  by  the  same  fire 
be  joined  in  the  action  so  as  to  save  them  from 
the  costs  of  more  than  one  action-  The  Quebec 
Fire  Imurance  Company  k  Molaon  ei  al.,  1 
L.  C.  R.222,  P.  C.  1851. 

127.  On  a  contestation  of  a  report  of  distribu- 
tion—-JB«W,  that  a  deed  by  which  it  is  declared 
that  a  payment  made  by  a  debtor  is  so  made 
with  the  moneys  of  a  third  party,  borrowed  up 
on  the  condition  of  subrogating  such  party  in 
the  right  of  the  creditor,  and  that  such  decla- 
ration was  made  for  the  purpose  of  effecting 
such  subrogation,  the  third  party  not  being  pre- 
s<fDt  at  the  execution  of  the  deed,  did  not  effect 
a  subrogation  in  favor  of  such  third  party,  by 
rea.son  of  want  of  acceptation  on  his  part ;  nor 
did  the  stipulation  to  that  effect  by  tue  debtor 
effect  such  subrogation  by  reason  of  the  ab- 
sence of  an  authentic  instrument,  as  evidence  of 
the  loan  and  of  its  object,  at  a  period  anterior  to 
the  payment;  and  also  that  the  allegation  in  an 
opposition  of  a  parol  contract  anterior  to  the 
payment  and  that  the  moneys  were  loaned  to  the 
<iebtor  on  the  condition  that  the  lender  should 
l.te  subrogated  in  the  rights  of  the  cre<iitor,  could 
not  be  taken  as  admitted,  although  such  oppo- 
sition was  not  contested  ;  on  the  principle  thata 
coDtract  of  such  a  character  can  ue  proved  only 
by  an  authentic  instrument,  which  would  render 
certain  the  period  at  which  the  loan  was  made ; 
and,  lastly^  that  the  acceptation  subsequently 
jjiacie  by  the  lender  of  the  assignment  of  the 
ri^rhts  of  the  original  creditor  was  inoperative  to 
effect  the  subrogation,  because  the  original  debt 
was%  completely  eztin;^ui8hed  at  the  time  of  pay- 


ment.    FUmer  et  al  k  Bell,  2  L.  G.  R  130,. 
Q.  B.  1852. 

128.  A  partner  who  has  paid  the  amount  of 
a  judgment  rendered  against  him  and  his  co- 
partner, Jointly  and  severally,  is  not  subrogated 
in  the  rights  of  the  plaintiff,  but  has  an  action 
pro  socio  only  for  his  recourse.  Leduc  v.  Tur- 
cot et  al  &  Legendre  et  vir,  &  Turcot  et  vir,,  5 
L.  C.  J.  96,  C.  C.  1861, 

129.  In  an  action  on  a  promissory  note — Held 
that  the  endorser  of  a  note  tendering  the  amount 
to  the  payee  cannot  demand  any  special  subro- 
gation oesides  the  surrender  of  the  note.   Bovek 
McDonald  eial,l  C.  L.  J.  56,  Q  B.  1865. 

130.  He  who  pays  a  debt  of  a  third  person 
has  a  right  to  recover  from  the  debtor  the^ 
amount  thus  paid.  Gaudry  v.  Bergeoin,  2 
R.  L.  115,  Q.  B.  1868 ;  1164  et  seq,  C  C. 

131.  A  party  paying  a  debt  for  which  he  is 
liable  with  others,  and  obtaining  a  subrogation 
sous  sHng  priviy  may  sue  his  co-debtors  for  their 
share  of  the  debt  in  the  name  of  the  original 
creditor,  Bertheloi  v.  Dease  et  al,  12  L.  C.  J. 
336,  S.C.  1868;  .155  C.  C. 

132.  Where  the  purchaser  of  an  immoveable 
property  paid  the  claims  of  the  creditors  to 
whom  the  property  was  hypothecated,  and  was 
afterwards  evicted  of  it  for  causesover  which  he 
had  no  control — Heldj  that  previous  to  the  Code» 
legal  subrogation  took  place  without  demand, 
and  that,  even  when  the  purchaser  was  bound 
by  his  deed  of  purchase  to  pay  such  creditor. 
Lavallie  v.  Titreau  &  Roy  &  La/oalUe,  17 
L.C.J.  248,  S.  C.  1873 ;  1156  C.  C. 

133.  And  held,  further,  that  such  subrogation 
could  not  be  set  aside  even  where  the  purchaser 
had  re-sold  the  property,  and  the  second  trans- 
feree  was  evicted  by  judicial  sale  at  the  suit  of 
hypothecary  creditors,  previous  to  the  acquisi- 
tion of  the  property  by  the  first  purchaser.    lb. 

134.  Where  the  universal  legatee  of  a  hypothe- 
cary debtor  paid  the  debt  of  his  auteur  and  ob<' 
tained  a  subrogation  from  the  creditor— ^TisM; 
that  such  subrogation  could  confer  do  rights 
upon  him  as  against  the  other  hypothecary  cre- 
ditors. Lafleur  &  Bertrand^  20  Li.C.J.  1,  Q.  B. 
1875. 

XX.  Tender  of. 

1.35.  Forfeiture  of  an  emphyteutic  lease  will 
not  be  decreed   for   non-payment  of  rent,  if  it 
be  proved  that  before  the  action  was  instituted 
the  rent  due  was  tendered  and  refused.    Burns ' 
v.  Richards,  2  Rev.  de  Leg.  206,  K.  B.  1821. 

136.  Where  the  appellants  tendered  to  the 
collector  of  customs  as  many  Spanish  dollars, 
at  the  rate  of  four  shillings  and  sixpence  sterling 
each,  as  were  eqiial  to  the  amount  of  such  cus- 
toms dues — Held,  not  to  be  a  legal  tender. 
Oillespie  et  al.  &  Percivalt  S.  R.  365,  K.  B. 
1829. 

137.  Where  the  defendant  to  an  action  for 
the  balance  of  the  price  of  a  sale  between  him 
and  the  plaintiff  plea4led  notarial  lender  of  the 
Mwowwi'^ Held,  that  the  deed  of  tender  should 
specify  and  enumerate  the  different  kinds  and 
species  of  money  offere<l,  and,  indefaultof  doing 
HO,  the  tender  was  null.  Perron  v.  Beaudin,  b 
L.  C.  J.  241,  S.  C.  1862  ;  1163  C.  C. 

138.  In  an  action  against  the  endorser  of  a 
promissory  note,  where  the  defendant   pleaded- 
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tender  of  the  amount — Heidi  that  he  was  bound 
40  renew  his  tender  with  his  plea  and  deposit  the 
-amount  in  court.    Bove  v.  McDonauL  ei  at., 
16  L.C.EL  191  &  1  L.C.LJ.  56,  Q.B.  1865. 

139.  In  a  case  before  the  Court  of  Vice  Ad- 
miraltj  for  an  amount  due  for  towage— J7(s2(2, 
that  where   a  tender  is  refused  simj^j  on  ac- 

•c^'Uut  uf  m^  re  being  alleged  to  be  due,  it  is 
not  necessary  that  the  amount  tendered  should 
be  tendered  '^  coin.  The  British  Lion  in  re,  2 
JS.  V.  A.  C  II4,  V.  A.  C.  1865. 

140.  One  ^annot  maintain  an  action  on  an 
offer  of  payment  which  has  not  been  accepted. 
Lain^  &  Toulouse,  3  H.  L.  445,  S.  C  R.  1871. 

141.  Tender  without  deposit  does  not  prevent 
interest  from  accruing.  Dumont  y.  Laforge,  1 
Q.  L.  R.  169,  S.  C  1874 

142.  On  an  action  for  balance  due  under  a 
builder's  contract — Held,  that  the  defendant, 
when  tendering  the  amount  due,  is  not  bound  to 
reserve  his  right  of  action  against  the  builder  in 
order  to  preserve  his  rights,  but  that  if  he  do  so 
Che  builaer  could  not  on  that  account  refuse  to 
^accept  the  balance  tendered  him.  Filiairault 
V.  McNaughton,  I  L.  C.  L.  J.  63,  S.  C.  1865, 

XXI.  What  is. 

143.  Under  a  general  plea  of  payment,  the  de- 
fendant cannot  prove  that  he  bought  a  note  due 
•by  the  plain tijQT  to  a  third  party,  and  that  the 
plaintiff  agreed  that  the  defendant's  debt  should 
be  conflid^^ed  settled  by  reason  of  the  plaintiff's 
t)ote  so  purchased  by  the  defendant.  Bruno  v. 
€agnon,  1  Q.  L.  R.  196,  S.  C  R.  1876. 

XXII.  When  Demakdabli. 

144.  The  amount  of  a  hon  payable  on  de- 
mand by  a  Lower  Canada  debtor  to  a  foreign 
creditor  is  recoverable  with  coats  by  the  creditor 
without  proof  of  demand  having  been  made  be- 
fore the  institution  of  the  action.  Shuter  et  aL, 
V.  Paxton  et  al.,  6  L.  C.  J.  55,  S.  C  1860 ;  1069 
C.  C. 


PEACE. 

I.  CosvicTiox  FOR  DiSTURBixo,  See  CON- 
VICTION. 

II.  Exhibiting  Articles  of,  145. 

III.  Justices  of,  see  JUSTICES  OF  THE 
PEACE. 

II.  Exhibiting  Articles  of. 

145.  Where  articles  of  the  peace  have  been 
exhibited  in  open  court  against  a  person,  the 
court  will  direct  that  he  do  stand  committed 
until  security  to  keep  the  peace  be  given. 
Hegina  v.  Vendette,  8  L.  C  J.  284,  S.  C.  1861. 


PENALTY. 

I.  Arrest  for,  146. 

II.  Continuing,  147. 

III.  Cumulative,  148,  149. 

IV.  Effect  of,  160. 

V.  For  Breach  of  Contract,  151 


VI.  For  Selling  Tickets  in  LorrERiss,  152. 

VII.  For  Sitting  as  Memrer  of  trx 
Legislature  without  Qualification,  153. 

Vill-  In  Arritration,  164, 

IX.  Not  Ground  of  Capias,  165. 

X.  Power  of  Municipal  Corporitiofs 
Concerning,  see  MUNICIPAL  CORPORA- 
TIONS. 

XI.  Recotert  of,  166. 

I.  Arrest  for. 

146.  A  defendant  cannot  be  arrested  for  the 
amount  of  a  penalty  incurred  for  an  offence 
against  a  penal  statute.  Or^ihetm  v.  WhitUy^  3 
Rev.  de  Leg.  347,  K.B.  1818. 


147.  A  conviction  based  on  a  by-law  which 
establishes  a  oenalty  for  every  day  the  offeooe  is 
committed,  when  the  statute  upon  which  the  by- 
law is  formed  does  not  clearly  give  authorit?  to 
impose  more  than  one  penalty,  will  bequasned. 
Broum  exp.  &  Sexton,  18  L.  C  J.  194,  S.C. 
1874. 

III.  Cumulative. 

148.  Where  the  defendant  was  convicted 
before  the  (queen's  Bench  of  having  sold  a  cer- 
tain immoveable  property  as  free  and  unincum- 
bered, while  knowing  that  he  had  previously 
granted  a  hypothec  on  such  property  to  tlie 
complainant,  and  that  such,  hypothec  was  regis* 
terea — Held,  on  a  reserved  case  by  the  full 
bench,  that  the  penalties  mentioned  in  the 
statute  under  which  the  conviction  was  had, 
were  cumulative,and  the  prisoner  was  sentenced 
accord  in$;ly.  Regina  k  Palliser,  4  L  CJ.  1'^ 
Q.  B.  1860.    4  Vic.  cap.  30,  sec.  1. 

149  Under  the  British  North  America  Act, 
sec.  92,  ss.  16,  the  punishment  imposed  by  the 
Local  Legislature  for  an  offence  aj^inst  its  o«n 
laws  cannot  be  cumulative.  Papin  exp.,  15 
L.  C  J.  334,  S.C.  1871. 

IV.  Effect  of. 

150.  When  a  statute  inflicts  a  penalty  for  not 
doing  an  act,  the  penal tv  implies  that  there  i« 
a  legal  compulsion  to  do  the  act  in  questior, 
and  that  principle  is  not  affected  by  the  fact 
that  the  penalty  has  a  particular  destination. 
The  Hibet-nian  in  re,  1  Q.  L.  R.  319.  P.  C 
1872. 

V.  For  Breach  of  Coktract. 

151.  A  penalty  in  a  contract  is  not  held  to  be 
stipulated  damages  unlesn  it  is  speciallr  di- 
clared  to  be  so.  Mure  v.  Wiley,  2  ELev.  de  Le^f. 
207.  K.  B.  1810,  &  Patterson  v.  Farram,  2  Rtv. 
de  Leg.  124,  E.  B.  1811 ;  1131  el  seq.  C.  C. 

VI.  For  Sellivo  Tickets  iv  Lottsbies. 

162.  Bv  the  Imperial  Statute  14  Oeo.  IIL  cap. 
83,  and  the  Sutute  9  Geo.  I.  cap.  19  A  6  Geo.  II. 
cap.  36,  which  impose  certain  penalties  apon  per- 
sons selling  tickets  in  a  foreign  lottaj»  hsre 
been  made  to  form  part  of  the  CrimiiMU  Law  of 
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Lower  Canada;.    Mouse  tmp,^  8.  R.  321,  K.  B. 

1825. 

ytl.  For  Snrnro  iis  Mbmbsb  orniKLBOis- 

LATURE  WITHOUT  QuiLinOATlON. 

153.  Where  action  was  brought  for  a  penalty 
against  a  person  for  haTing  eat  and  voted  a8 
member  of  the  Legislative  (x>uncil  wilhoot  pos- 
sessing the  proper  qualification  required  bj  law 
— Htm,  that  the  penalty  imposed  by  0.  8.  G. 
cap.  3^  does  not  apply  to  persons  diMualified 
with  respect  to  property |  but  only  wnere  the 
election  of  a  person  thus  sitting  is  radically  null- 
Morcast  y.  Gueoranoni,  6  L.C.J.  113,  8.  C. 
1361. 


VIIL  In  Arbitration. 

154*  The  plaintiff  and  defendant  had  bound 
themselves  Dy  a  penalty  to  carry  out  the  award 
of  the  arbitrators,  to  whom  was  referred  the 
matter  in  dispute  between  them,  and  which, 
after  it  had  been  rendered}  the  defendant  had 
refused  to  carry  out — Eeldy  that  as  the  appoint- 
meut  of  the  arbitrators  in  question  had  not  been 
proved  to  be  necessary,  and  as  the  penalty  was 
only  in  law  corominatory,  that  the  plaintiff  could 
not  recover.  BcuiMUier  v.  TurcotU,  3  L.  C.  J. 
61^  a.  C.  1858. 

IX.  Not  a  Ground  or  Capias. 

155.  A  stipulated  penalty  is  not  a  ground  of 
capias.  Patterson  el  at  v.  Farran,  f  Rev.  de 
L€g.  348,  K.  B.  1811. 

XI.  Becovert  of. 

156.  In  an  action  to  recover  damages  oc- 
casioned by  a  miW—Heldf  that  penalties  im- 
posed by  the  Agricultural  Act  coula  be  recovered 
by  action  before  the  Circuit  Court.  Chameau  & 
Gameau,  13  L.  C.  B.  437, 8.  C  1863. 


PENSIONS. 

I.  Exempt  from  Attachment,  157. 

II.  Transfer  of,  158. 

I.  Exempt  from  Attachment. 

157.  Where  an  attachment  was  taken  against 
a  pension  granted  to  a  widow  of  a  pilot  flrom 
what  ie  known  as  the  Decayed  Pilots^  Fund  the 
pension  was  held  to  be  exempt  from  attachment 
and  the  attachment  diamis8e<i.  Leliivre  et  al. 
&  Baillargeon  k  The  Trinity  Hou8€,3  L.  C.  K. 
420,  C.  C.  1853. 

n.  Transfer  of. 

158.  In  an  action  in  rescission  of  a  pension 
granted  to  a  military  man  for  miliiary  services 
— ffeldt  that  such  pensions  are  not  transferable 
by  law.  Chretien  &  Eoy,  6  L.  C.  B.  465,  8.  C. 
1856. 
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PEREMPTION. 

L  Costs  in  Cares  of,  159-161. 

II.  How  Granted,  162. 

III.  In  Casss  of  Default,  163-165^ 

IV.  Indivisible,  166. 

V.  IlTTBRRUPTlOir  OF,  167-185. 

VL  Motion  for,  186-189. 

VII.  Notice  of  Demakd  for,  190. 

VIII.  Of  Cases  Exparte,  191. 

IX.  Of  Certiorari,  192. 

X.  Procedure  IK,  193. 
XL  WhshLirb,  194-198. 

I.  Costs  in  Cases  of. 

159.  Where  peremption  is  granted  the  aclioo 
will  be  dismissed,  each  paying  his  own  costs ; 
but,  in  later  ca^es^  held^  to  be  granted  with  costs. 
Mongeonetux.  k  Larin,  I  L.  C  J.  266,  S.  C,  & 
Chapman  v.  Aylen.  lb.,  &  Gore  &  GturVy  lb., 
A8L.  O.J.  454,  1857. 

160.  The  costs  on  a  demand  for  peremption 
are  at  the  diseretion  of  the  court.  DeBleurv  & 
Gauihier  &  Paris,  5  L.  C.  J.  330,  S.  C.  1861. 

161.  And  on  sufficient  cause,  on  affidavit, 
the  court  will  not  grant  costs  of  peremption, 
lb.,  11  L.  C.  R.  294,  S,  C.  1861. 

II.  How  Qraktsd. 

162.  Peremption  will  be  granted  on  the  certi- 
ficate of  the  clerk  of  the  court,  ^at  no  proce- 
dure has  been  taken  in  the  case  ft>r  upwards 
of  three  years,  and  that,  notwitbstending  the 
non-production  of  nart  of  the  record  which  has 
been  mifipJaoed.  Chapman  v.  AyUn,  1  L.  0.  J. 
264,8.0.1857;  454  dC,  P. 

in.  In  Cases  rt  Default. 

163.  The  defendant  who  has  made  default 
cannot  obtain  permission  to  set  aside  the  de- 
fault for  the  purpose  of  obtaining  peremption 
of  the  suit.  CourviUe  k  Levar  v,  Levar,  6 
L.  C  J.  256,  a  C,  1862. 

164.  A  defendant  who  has  not  appeared  may 
ask  and  obtain  peremption  of  the  suit.  Dax/  v. 
Decasse  k  Dorval,  12  L.  C  J.  265,  S.  C  1868. 

165.  And  in  such  case  the  defendant  may  sign 
the  demand  for  peremption  and  present  it  him- 
self to  the  court    lb. 

IV.  Indivisible. 

166-  A  demand  in  peremption  is  indivisibIe,so 
that  where  one  defendant  in  a  case  has  asked  for 
pereuQption  which  is  granted,  it  is  granted  in 
favor  of  all  the  defendants.    Ib« 

V.  Interruption  of. 

167.  Peremption  will  be  interrupted  by  the 
service  of  a  notice  of  motitm  by  tbe  plamtiff. 
Dinning  v.  Bates,  1  L.  C.  R.  109,  S.  C.  1850. 

168-  On  appeal  from  a  judgment  granting 
peremption — Held,  that  an  mterlocutoiy  judg- 
ment discharging  a  d4lih6r6  suspends  so  long  as 
it  is  in  force  the  proceedings  m  an  action  en 
garantie,  and  that,  further,  there  was  error  in  the 
judgment  declaring  such  action  perinUe  on  mo- 
tion of  one  of  the  defendants  en  gwrantie,    Ar-  < 
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rhamboult  V.  B%uby,  9  L.  C,  B.  219,  Q.  B.  1859; 
558  C.  C.  P. 

169.  A  proceeding  in  a  cause  made  hj  the 
plain tiff*8  attorney  after  service  on  him  of  a 
rule  nisi  for  peremption,  and  before  the  return  of 
the  rule,  will  not  prevent  the  peremptor  being 
discharged  and  the  action  dismissed.  Famaim  v. 
Jovel,  10  L.  C.  R.  20, 1859. 

170.  Where  notice  of  motion  for  peremption 
had  been  given  to  the  plaintiff,  who  thereupon 
iuflcribed  the  ca«e  for  final  hearing  on  the 
mm\»—Heldy  to  be  too  late,  and  that  no  inter- 
ruption of  peremption  could  be  had  after  service 
of  notice  of  motion.  lb.,  A  4  L.  C.  J.  i28,  8.  C 
1859;  458  CC.  P. 

171.  On  motion  for  peremption  of  the  ifi«ten<;e 
where  the  plaintiff  haa,  between  the  notice  and 
presentation  of  the  motion,  filed  a  paper  in  the 
cause — Heldy  to  be  the  rule  in  tais  province 
that  the  notice  was  not  equivalent  to  the  de- 
mand, and  that  any  useful  proceeding  taken 
between  the  two  would  be  sufficient  to  interrupt 
the  peremption.*  Beaudry  v.  Plinguet^  3 
L.  G.  J.  237,  S.  C,  &  McDonald  ei  al.  k  Bog,  3 
L.  C.  J.  302,  S.  C.  1859. 

172.  Where  a  rule  was  taken  out  against  the 
plaintifis,  and  served  on  them  and  their  attorneys 
ad  litem  for  peremption  of  the  suit,  and  the 
plaintiff  urged  that  the  peremption  had  been  in- 
terrupted bv  the  fact  that  the  attorneys  ot  record 
had  abandoned  the  profession  and  become  mer- 
chants— Heldt  that  the  rule  for  peremption  was 
peremptory,  and  that  the  fact  urged  d:d  not  in- 
terrupt it  The  New  City  Gas  Company  of 
Montreal  &  McDonnell,  3  L.  C.  J.  283,  S.  C 
1860  ;  455  C.  0. 

173.  The  death  of  the  plaintiff  in  the  case 
interrupts  peremption-  Tate  et  at  v.  McNiven, 
4  L.  C.  J.  148,  S.  0.  1860 ;  455  C.  C. 

174.  Where  a  rule  for  peremption  was  taken 
— Heldf  on  the  argument  of  toe  plaintiffs  per 
contra^  that  one  of  the  defendants  having  died 
during  the  pendency  of  the  suit  the  peremption 
did  not  run  during  the  three  months  and  forty 
days  allowed  to  the  heirs  to  deliberate.  McKay 
ei  ah  v.  Gerrard,  5  L.  C.  J.  331,  S.  C  1861 ;  664 
&  666  C  C. 

'175.  The  defendants  served  a  motion  on  the 
plaintiff  for  peremption,  and  the  plaintiff  pleaded 
that,  having  entered  into  solemn  and  perpetual 
vows  as  a  religieuse,  8he  was  civilly  dead  before 
the  peremption  had  accrued,  and  also  that  the 
pleading  mentioned  an  the  last  proceeding  in 
the  ca.«e,  instead  of  having  l>een  filetl  on  the  ITth 
of  May,  h^5i),  was  only  tiled  during  the  month  of 
April,18()2,a.s  appeared  by  affidavits  produced  by 
her,  and  before  the  day  on  which  the  motion  for 
peremption  was  serveil  she  had  taken  useful 
proceed  in  jrs  as  required  by  law — Htldy  suppos- 
ing the  plaintiff  wa^  civilly  dead,  a  point  which 
the  court  would  not  decide  by  taking  the  vows  of 
a  reliifieuse  before  the  peremption  was  acquired, 
that  as  the  defendant  had  not  been  notified  of 
the  fact  it  could  not  take  away  the  right  ofper- 
emption.  DeBeaujeu  v.  Massi,  jr.,  7  L.  c£  J 
105,  S.  C.  1863 ;  34  C  C.  Sc  455,  sec.  2,  C  C  P. 
17<i.  Held,  with  regard  to  the  filins  of  the 
pleading  referred  to,  the  date  of  which  had  been 

*  Absolute  permimion  cannot  be  prevented  or  affected 
bv  MIT  proceeding  takan  subaequenAj  to  tbe  terTlce 
oi  aaoh  motion.    408  C.  C.  P. 


certified  by  the  piothonotary,  that  his  certificate 
could  not  oe  attacked  by  improbation,  and  hdd, 
also  that  peremption  could  not  be  effected  by  a 
proceeding  taken  between  the  aenrice  of  the  mo- 
tion and  its  presentation  to  the  conit.    lb. 

177.  The  death  of  one  of  the  plaintifi^  inter- 
rupts the  peremption.  Brewtter  et  al.  ▼.  Ckildi 
et  al,,  9  L.  C.  J.  21,  S.  C.  1863 ;  455  C.  C.  P. 

178.  And  the  death  of  one  of  the  defendants 
interrupts  the  peremption.  Howard  ei  al.  v. 
ChUds  ei  al ,  9  L.  C.  J.  22,  8.  C.  1863;  455 
C.  C.  P. 

1 79.  The  service  of  a  notice  of  motioQ  to  be 
made  by  the  plaintiff  is  a  valid  interruption  of 
tbe  peremption  in  the  cause  under  art.  458  cf 
the  Code  of  Procedure.  The  Mayor,  isc^  of 
Montreal  k  Ranson,  13  L.  C.  J.  334,  C.  0. 
1869. 

180.  Where  a  motion  was  made  for  peremp- 
tion on  the  part  of  the  defendant,  and  the  plain- 
tiff answered  that  one  of  his  attorneys  ad  litem 
had,  during  three  years,  ceased  to  practise  as 
attorney  to  the  knowledge  of  the  defendant— 
Held,  that  the  plaintiff  was  sufficiently  repre- 
sented by  one  of  nis  attorneys.  Tass^  v.  Labergc, 
4  R.  L.  699,  S.  C.  1871 ;  465  Q.CF. 

181.  To  call  a  case  on  the  enquite  role  is  not 
a  useful  proceeding  such  as  to  interrupt  peremp- 
tion. Cook  V.  MUler,  4  R.  L.  646,  S.  C.  1871, 
&4R.L.240,S.  C.  R.  1872. 

182.  Service  of  a  notice  of  motion  not  filed 
or  presented  to  the  court  does  not  interrupt  per- 
emption, rerrt^  k  Haldane  et  al^  15  L.  C.  J. 
245,  S.  C.  1871. 

183.  A  requisition  by  olaintiff  for  process  to 
examine  detiendant  on  /aits  ei  articles  filed  on 
the  same  day  that  service  is  made  upon  the  de» 
fendant  of  motion  for  peremption  will  not  inter- 
rupt the  peremption,    lb. 

184.  Tne  death  of  two  of  the  defendants  does 
not  mterrupt  peremption.    Xb. 

185.  Bui  held,  reversing  the  decision  in  the 
court  below,  that  a  requisition  by  plaintiff  for  a 
process  to  examine  defendant  on  fails  et  articles, 
bled  the  same  day  as  service  is  made  on  the  de- 
fendant of  motion  for  peremption,  is  a  useful 
proceeding,  and  will  operate  as  an  interruption 
of  the  peremption.  lb.,  k  17  L.  C.  J.  69,  Q.B. 
1873. 

VI.  Motion  For. 

186.  Where,  on  a  motion  for  peremption,  the 
conclusions  were  that  the  action  be  dismissed 
instead  of  declared  j:>eriw^—ir(e/rf,  to  be  irregular 
and  rejecletl,  but  without  cost.«.  Peck  et  al.  v. 
Murphy  et  al.  &  The  Mayor,  Jtc.^  of  Montreal, 
2  L.  C.  J.  221,  S.  C.  ISob  ;  457  C.C.>. 

187.  The  defendant  in  three  similar  ca.<e? 
served  and  filed  motions  on  the  attorney  of  the 
plaintiff,  asking  for  peremption  of  the  suits  on 
the  ground  that  three  years  had  elapsed  since 
the  last  proceeding  therein,  and  the  plaintiff  op- 
posed the  granting  of  the  motion  on  the  ground 
that  it  was  not  sufficient,  and  that  a  rule  wa5 
necessary — Held,  that  the  service  of  motion  and 
notice  of  motion  are  equivalent  to  a  rule.  Char- 
lebois  V.  BasHen,  6  L.  C  J.  393,  S.  C.  1862. 

188.  Amotion  for  peremption  made, in  the 
name  of  three  attorneys,  oneof  whom  is  deceased, 
will  be  rejected,  on   the  eroond  that  such  a 

I  motion  might  be  made  in  uie  uame  of  the  two 


tS49 


PEEEMPTION. 


PHYSICIAN. 


950 


JurTiriiig  attorneTS  without  a  subBiitution.    De 
Seaujeu  r.  Rodrigue,  7  L.O.J.  43^  S.C.  1862. 

.J8$.  A  motion  for  peremptioa  may  be  legally 
made  by  two  out  of  tbree  members  of  a  legal 
£nD,  lieiDg  attorneys  of  record  of  defendant} 
vithoat  any  substitution  of  attorneys  preyiously 
allowed  by  tke  court,  and  without  evidence  that 
(he  other  <«iember  of  the  firm  is  either  dead  or 
h9£  ceased  to  practice.  Terrill  v.  Haldane  et aln 
15  LC.J.  246,  S.C.  1871. 

Til.  Notice  of  Demand  for. 

190.  A  demand  for  ^remption  should  be 
served  upon  all  the  parties  to  the  suit,  and  in 
•default  of  such  service  it  cannot  be  granted. 
Mcreau  et  vir.  v.  Leonard  k  Lapierrtt  9  L.C.  J. 
100,  S.C.  1865. 

Vlil.  Or  Cases  Expaete. 

191.  Peremption  will  be  granted  in  cases  not 
•contested,  and  in  which  the  defendant  only  ap- 
peared, if  the  plaintiff  allows  the  proceeding  to 
lie  for  over  three  years.  McBean  v.  Oulhn,  7 
i..C  J.  117,  S.C.  1861, 

IX.  Of  Cbrtiobabi. 

192.  The  petitioner  sued  out  a  writ  of  certiorari 
from  a  conviction^  by  two  justices  of  the  peace, 
aod  having  allowed  six  months  to  elapse  wilh- 
oat  proceeding  thereunder*— JTe/cf,  on  motion  of 
eomnlainant,  that  his  rights  under  such  rule 
vouid  be  declsjred  to  have  elapsed  and  the  pro- 
ceedings would  be  remitted  to  the  court  below. 
Boyer  exp,,  2  L.  C.  J.  188,  S.  C.  &  Chaanon  k 
Lareau  ti  al,  2  L-CJ.  189,  S.C.  &  Pr4f(mtaine 
e».,2L.  C.  J.  202,  S.  C.  1858;  1220  et  sea. 
C.C.P. 

X.  PeOCEDCBB   IK. 

193.  A  petition  claiming  perenDption  ought  to 
lie  accompaDied  by  a  certificate  ot  the  clerk  of 
the  court,  showing  the  date  of  the  lant  pro- 
ceeding. Les  Dames  Religieuses  Ursulines  v. 
ButUrdU  1  L.  C.  R.  89,  Q.B.  1851. 

XL  When  Lies. 

194.  On  a  motion  for  peremption  where  the 
recv>rii  is  missing — Held,  that,  in  the  absence  of 
the  record,  it  was  not  competent  for  the  court  to 
acconl  peremption.  Turner  v.  Boydy  2  L.  C.J. 
%y  S.C.  1857. 

l'J5.  On  a  motion  to  dii^charge  an  opposition, 
«'Q  the  ground  that  the  oppodant  had  failed  to 
proceed  within  three  years,  the  motion  was 
granted.  Blackburn  v.  Walker  k  Walker,  3 
L.C.J.  195,  S.C.  1859. 

196.  Peremption  will  not  be  granted  of  an 
opposition  to  a  ratification  of  title.  Robertson 
€xp,  k  Pollock  et  al.,  6  L.C.J.  150  &  11  L.C.R. 
iiSD,  S.C.  1861. 

1 97 .  A  petition  for  contraintepar  corps  against 
a  person  who  deteriorates  a  property  seized  is  not 
a  suit,  and  is  not  subject  to  peremption.  Chaffers 
t-i  qual  V.  Petrin,  3  R.  L.  71,  S.C.  1871 ;  464 

<:.c.p. 

19b.  Heldf  that  defendant  was  entitled  to 
liave  judgment  declaring  a  BMit  perinUei  though 


the  plaintiff  who  had  been  oripnally  repre- 
sented by  two  attorneys  practisine  m  partnership 
had  noty  since  the  nomination  ofone  of  them  to 
a  station  in  the  civil  service,  appointed  a  new 
attornejr,  even  though  the  oflSce  neld  by  the  one 
so  appointed  be  incompatible  with  the  practice 
of  his  profession,  the  mandate  of  the  otner  still 
continuing,  and  the  party  being  still  represented 
by  him.  Valin  v.  Anderson,  2  R.  C.  110,  S.  G. 
1871. 


PEESONAL  WRONG— 5ee  DAM- 
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PETITlON—^ee  PROCEDUEB. 

I.  To  THE    CaowM,  see   CRIMINAL  LAW, 
Power  of  Judges. 


PETITION  OF  EIGHT. 

I.  As  A  Means  of  Interrupting  Presorip- 
TiON,  see  PRESCRIPTION  sv  the  Crown. 


PEWS— Se«  CHURCH  PEWS. 

I.  Action  for  Possession  ok,  see  ACTION 
EN  Complainte. 


PEWHOLDERS. 
L  Right  of,  see  CHUiiCH  PEWS,  &o. 


PHYSIC. 
I.  Illegal  Practice  of. 

199.  In  a  qui  tarn  action  for  a  penalty,  for 
practising  physic  without  a  Iicen6e,two  witnesses 
to  different  acts  of  such  practices  is  sufficient 
evidence  to  support  the  action.  Puiz€  v.  Fay,  2 
Rev.  de  Lhg.  280,  K.B.  1812. 


PHYSICIAN. 

I.  Action  by,  200. 

II.  Charges  of,  201, 

III.  Liability  for  Account  of,  202. 

IV.  Privilege  OF,  203-207. 

V.  Services  of,  208. 

I.  Action  by. 

200.  In  an  action  by  a  physician  for  the 
amount  of  his  account — Heidt  that  he  could 
not  make  evidence  of  iiis  own  account  without 
.  having  first  obtaineti  permission  of  the  court.* 
VahU  V.  Royy  1  R.  L.  198,  S.C.R.  1869;  2260 
sec.  7,  C.C. 


•  JPor  vlalts,  aervloQS,  operations  and  medloines  of 
physidaiu  or  sorffeoiui,  reckoning  from  each  service  or 
thing  f arnished,  the  oath  of  the  phvaichui  or  torfeoM. 
makes  proof  as  to  the  nature  and  duration  of  the  sor» 
rices.    Q.  32  Vic.  cap.  S3. 
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.}!•  Chabqeb  of,,  I 

201,  In  an  action  bj  a  pbyfiician  against  the 

rcpreflentatives   of   a  deceaaed  patient — Beld, 

revei^ine  the  jadgment  of  the  court  below,  that 

he  would  on Ij  recover  the  actual  value  of  the 

'aerrices  rendered,  and    \he  pretension   that  he 

coci]d  charge  in  accordance  with  the  fortune  or 
ioeane  of  his  .patient  was  an  immoral  one. 
Jbaueher  d  al.  &  DubauU,  1  R.  L-  702,  Q.B. 
1868. 

in.  LlABIUTT   FOR  AOCOUVT  OF. 

202.  Where  the  defendant,an  unmarried  woman 
of  full  age,  went  for  the  plaintiff,  a  phvsician,  to 
attend  her  mother,  who  was  ill  and  who  resided 
in  the  same  house  with  her,  and  action  was 
brought  against  her  for  such  services,  which  ex- 
taod^  over  a  month— jfiTe^d,  that  ahe  waB  not 
liable,  and  that  the  action  was  broutsbt  airainst 
the  wrong  person.  Raymond  t.  Burland^  15 
L.C.B.  420,  C.  C.  1864. 

lY.  Fkitilbok  of. 

203.  The  privilece  of  a  phyaician  for  the  ex- 
penses of  the  last  illness  is  preferable  to  that  of 
the  vendor  on  the  proceeds  of  the  immoveable 
sold,  even  when  there  are  no  moyeablee  out  of 
the  proceeds  of  which  the  physician  can  be  paid.* 
'TaseheriCBU  .v.  DeloQorgendi^e  k  Proulxy  9 
I1.C.B.  497,  B.C.  1869. 

204.  A  physician  has  the  right  to  prove  the 
nature  ana  duration  of  his  services  for  nve  vean*, 
where  such  services  have  been  rendered  before 
the  passing  of  the  stat  32  Vic.  cap.  32.  WhfU 
V.  Ddkmald,  14  L.  C.  J.  133,  C.  C.  1869  j  2003 
CC. 

205.  And  the  insolyency  of  the  deceased  is 
not  a  reason  for  reduoins  the  physician's  ac- 
count Beaudry  v.  DesiarMns  et  tU.  k  Dt^ardins 
A  Th(ma8,l5  LCJ.  267,S.G.R.  1871. 

206.  Nor  is  the  relationship  of  the  physician 
^ththe  deceased  a  ground  tor  reoucmgthe 
claim  of  the  former  for  this  services  during  the 
last  illness.    lb. 

.  207.  And  the  registration  of  such  claim 
against  the  immoveaole  property  of  the  deceased 
though  under  seizure,  within  the  delay  fixed  by 
laws,  is  good  and  valid.f    lb. 

V.    SERyiCBS  OF. 

208.  In  an  action  for  the  yalue  of  professional 
services  rendered  by  a  physician  the  plaintiff  is 
not  required  to  prove  any  special  requisition  of 
bis  services;  and  his  oath  as  to  the  nature  and 
duration  of  the  services  rendered  will  be  suffi- 
cient, the  value  to  be  proved  by  another  profes> 
sional  man,  and  there  is  always  a  presumption 
in  his  favor  that  he  has  rendered  such  senrices 
only  as  have  been  required  of  him.  Barcelo  v. 
XeSeatt,  17  L.C.J.  167,  CC.  1873. 


PILOTS— .See  MARITIME  LAW. 

I.  Pensions  »r,  see   ATTACHMENT,.  £1. 
B11PTIOH8. 


«  Bat  by  the  order  of  preference  laid  down  in  art.  2009 
of  the  Clril  Code  the  privileffe  of  the  physician  for  the 
expenses  of  the  last  Illness  Is  made  to  rank  preferably 
to  that. of  the  vendor.— £d. 

tClalms  for  funeral  expenses  and  expenses  of  the  last 
fflnesB  do  not  retain  ihefr  privileges  upon  the  immove- 
ablastvinless  amemorialof  rach  clium  is  registered  within 
«k  months  after  the  death  of  the  deceased.  2101  CC. 
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I.  Admibsioks  bt,  209-215. 

II.  Afpidatit  with,  216. 

III.  Amendmevt  of,  217,  21?. 

IV.  Answers,  219-224. 

V.  Bad,  225  227. 

VI.  Bt. 
Exeqttion,  228. 
Married  Women,  229. 
Member  of  Partnership  j  23(F. 

Min  r,  of  Want  of  Assistants,  23T. 
Parties  not  in  the  Case,  232. 
Several  Defendants,  2.33. 
Tenant,  234. 

VII.  Chosk  JuoiB,  235-239. 

VIII.  CoVPENSAtlON.  240-243^ 

IX.  CoHPoaiTiov,  244. 

X.  CONOLVSIONS  OP  DfeCLAEATlON,  245«2S3L 

XI.  OoNTRADICTOBTt  264. 

XII.  Cbiminal  Pbosecution,  266. 

XIII.  Cumulation  of  Actions,  256*260. 

XIV.  Declaration. 
Amendment  of,  261-278. 
Errors  in,  279. 

XV.  Defecttyb  Serviob,  280,281- 

XVI.  Defense  en  Fait,  282,  283. 

XVII.  Delay  in,  284,  286, 

XVIII.  Demand  OF  Plea,  «ee  procedure: 

XIX.  Demurrer,  286-313. 

XX.  Denial  of  Signature,  314,  315. 

XXI.  De  noyo,  316. 

XXII.  Departure  in,  .317. 

XXin.  Description  of  Propertt,  3184201 

XXIV.  Details  of  Action,  321, 

XXV.  Discussion,  322>330. 

XXVI.  Divisible,  331. 

XXVII.  Ehreur  de  Droit,  332-334. 

XXVIII.  Estoppel,  335. 

XXIX.  Fear  of  Trouble,  336. 

XXX.  Fins  de  Non  Recetoir,  337,  338. 

XXXI.  Form  of,  339-342. 

XXXII.  Fraud  in  Deed,  343. 
XXXni.  General  Issue,  344, 345. 

XXXIV.  Hypothetical  Plea,  346. 

XXXV.  In  Actions. 
Against  Carriers,  347. 
Against  Consorts,  348 . 

Against  Dissolved  Partnership,  349. 
Against  Legatee,S50,  351. 
Against  Minors,  352 
Against  MunicipaXity,  353, 354. 
Against  Wife,  355,  356. 
Based  on  Fraud,  357. 
Boxed  on  Insolvency,  358. 
By  Executrix,  359. 
By  Heirs,  360. 
By  Partners,  361. 
By  Partnership,  362,  363. 
By  Railway  Company,  364. 
By  Transferee  of  Debts  due  Insolpent  Es- 
tate, 365. 

By  Transferee  of  Personal  Debts,  366. 
By  Tutor,  367. 
By  Fendor,  368. 
%  Wife,  369,  370. 
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Hn  Bwmtm,  971, 373. . 

En  ExhmHm  de  Tiirt^  373. 

jEH  EeffrUt  tTIntimu^  374. 

£n  RHnUanmde^  376,  37$. 

For  Breach  ef  Coniraet,  377,  378, 

/bri^ower,  379-381. 

jPor  BnoroackmeaUt  382. 

/br  /V-a^Ai,  383. 

I'or  lUeaal  Seizure,  .184. 

jFV  Infrin^ememt  ef  Patent,  385,  386. 

-M>r  Malicious  Arrest^  387,  388. 

-For  /Vtcc  ©/•  ^ate,  389. 

For  Bent,  390, 391. 

>br  Trf  spaas,  392,  393. 

In  re/By  394. 

On  ilccoun^)  395. 

On  JJt/fc  and  Notes,  396-413. 

On  C7#/i/ra<?^,  414,415. 

On  Sale,  416. 

Possessory,  417. 
3  XXVI.  Iif  Cases  of  Libkl,  418-422. 
JiXXVII.  Ik  Capias,  423. 

XXXVIII.  Ihoidental  Demand,  424. 

XXXIX.  Incompatible,  425-435. 

XL.  In  Htpothecart  Action,  436-440. 
JCU.  In  Improbation,  441. 
XLII.  In  Inform ation  by  the  Crown,  442, 
443. 

XLIIL  In  Lessor  anb  Lessee  Cases,  444, 
$45. 

XLIV.  Iv  Maritime  Cases,  446-450. 
XLV.  In  Opposition,  451,  462, 
XLVI.  In  Petitory  Action,  453,  454. 
XLVn.  In  Quo  Warranto,  455. 
XLVIII.  Ik  Beyendioation,  456-460. 
XLIX.  In  Review,  461. 
Jj.  Irregularities  in,  462,  463. 
1»I.  Joint  Pleas,  464-467. 
lill.  Joint  and  Sbviral,  468. 

LIU.  JUDaMENT  IN  COKVORMItY  WITH,  469. 

liIV.  Litispendence,  470-476. 

3LV.  Lost,  477. 

LVI.  Minority,  478. 

LVII.  Misnomer,  479-482- 

LVm.  Non-Payment  op  Costs,  483,  484. 

LIX.  Notice  op  Action,  485,  486. 

La.  Nullity  of  Deed,  487,  488. 

liXI.  NrtLiTY  OF  Return,  489. 

liXn.  Nullity  of  Title,  490. 

LXIir  Payment,  49M94. 

liXIV.  Plea  to  the  Merits,  496,  496. 

LXY.  PkESCRiPTioN,  497^503. 

LXVI.  Puis  Darrein  Continuance,  504,  505. 

JxXVIL  Rejection  of,  506,  607. 

LXVIIL  Rbpleader,  508-510. 

LXlX.  Special  Answer,  see  Answers. 

liXX.  Spe<»al  Replication,  611. 

LXXI.  Simultaneous,  512. 

LXXII.  Tender,  513. 

liXXIH.  Term  for  Payment,  514. 

.LXXIV.  Unnecessary,  ei6. 

LXXV.  Use  of  Figures  in,  516. 

OjXXVI.  Usury,  517. 

LXXVIL  Variance  in  when  Patal,61?^23. 

ilfcXXVIIL  Waiyer  of,  524. 

IcXXIX.  Want  of  Notice  of  Protest^  see 
JMHTIOS  ON  Bills,  Sco. 

LKXX.  Want  of  Service,  see  PROCE- 
IWKB.' 

UCXXI.  Want  of  Status  nr  Plaintiff  or 
t)afKnAST,  625. 
JUtXXtl.  Wuir  ADMfsaiBLE,  626, 627. 


I.  Admissionb  by. 
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209.  A  woman  sued  as  the  widow  of  A,  B,  ad- 
niits  her  marriage  and  the  death  of  her  hhabatfd 
if  she  does  not  plead  b^  exception  to  th/e  char- 
acter and  quaiity  in  which  she  in  sued.  Gesserdn 
V.  Canoe,  3  Rer.  de  Leg.  334,  K.B.  1820. 

210.  Where  the  defendant  br  his  exception 
admits  his  signature  to  a  note  of  hand,  but  pleada 
a  teroi  for  payment,  it  is  not  necessary  for  the 
plaintiff  to  prove  the  defendant's  signature  to  the 
note,  notwithfitandin|  the  exception  has  been ' 
dismissed  and  a  dtfense  en  feats  filed.  VaU 
lieres  v.  iJoy,  3  Rev.  de  \Ag.  38,  K.B.  1820. 

211.  In  an  action  to  recover  the  value  of  the 
u»e  and  occupation  of  a  certain  property,  in 
which  the  plaintiff  replied  specially  to  defendant's 
plea  of  payment  that  true  it  is  "  that  money 
**  was  paid,  as  alleged  by  defendant,  but  not  at 
'^  the  request  of  the  party  deceased,  but  was 
'*  paid  by  defendant  merely  to  place  such  party,' 
*^  who  is  his  daughter,  on  the  same  footing  as 
''  his  other  children  " — Held^  that  the  admisslda 
contained  in  such  answer  could  not  be  divided, 
and  that  plaintiff  was  entitled  to  judgment. 
Lefehwe  &  Demontigny,  2  L.  C.  /  279  A9' 
L.C.R.  233,  S.C.  1858. 

212.  And  in  an  action  brought  against  the ' 
city  of  Montreal  by  an  assessor  for  the  value  of . 
his  services — Held,  reversing  the  judgment  of 
the  court  below,  that  the  plea  in  the  cause,  which 
admitted  that  the  sum  of  £107   18e.  Id.,  with 
interest  and  costs,  was  due  to  the  plaintiff,  {tf^y* 
ing  acte  of  a  deposit  of  that  sum  in  court,  and  * 
also  prayfn^  that  the  plaintiff's  action  for  the 
surplus  be  dismissed  entirely,  entitles  the  plain- 
tiff to  a  judgment  for  the  sum  tendered.    BoUf 
langer  &  The  Mayors  <fec.,  of  Montreal,  9  L.  C.  R. 
363,  Q.B.  1869. 

213.  An  admission  in  a  factum  in  revision  ia 
the  nature  of  a  d^sistement  binds  the  party  pr<^ 
ducing  it.  Garden  v.  Lemieuxt  2  S.  C.  232. 
S.C.R.  1872. 

214.  A  plea  of  payment  or  compensation  is  a 
sufficient  admission  of  the  plaintiff's  demand,  . 
but  a  plea  of  prescription  allegin>;  payment,  and 
accompanied  by  a  defense  enfaiis^  is  not  such  an 
admission,  fhayer  v.  Wilscam,  9  L.  C.  J.  1. 
Q.B.  1864. 

216.  The  allegations  of  a  declaration  founded 
on  notarial  deeds  of  sale,  <>eeking  to  fasten  a  per- 
sonal liability  unon  defendant  toward  plaintifl^ 
cannot  be  proved  by  a  declaration  made  by  de- . 
fendant  in  another  case  and  to  a  third  party,  and  * 
no  litn  de  droit  is  thereby  created  between  plain- 
tiff and  defendant.  Peltier  v.  RattelU,  18  L.C.J. 
75,  S.C.  1874. 

II.  Affidavit  with. 

216.  Where  to  an  action  on  a  bond  whioh  had 
been  signed  by  the  agents  of  the  defendants  the 
latter  pleaded,  denying   the  authority  of  the 
agent,  and  the  plaintiff  moved  to  reject  the  plea 
on  the  ground  tiiat  no  affidavit  hadheen  filed  ae  ' 
required  by  the  87th  sec.  of  the  Judicature  Act 
of  1857— £rel(2,  that  the  affidavit  should  have  ^ 
been  filed,  but  inasmuch  as  the  law  was  new  al . 
the  time,  and  the  members  of  the  bar  had  ooi 
become  familiar  with  it,  that  the  enqu^te  would 
simply  be  discharged,  and  the  defenoacit  allowetlL'e 
the  oppottunfty  to  file  the  necessary  affidaFii. 
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m.  AvEXDnaT  or. 

317-  A  clerical  error  of  dkte  cftn  bt  ameoded 
•t  the  &n«l  hemrine.  Hatty  t.  JtorloHd,  'I 
L.C.J.  277,8.0.  Ift68. 
318.  Where  the  derendiint  moved  before  enqnSlc 
tokmeadhieplekon  pajTnentofcobts,  supportei] 
bj  ftn  affidavit  to  Uie  effect  that,  owing  to  at>- 
Woce  from  the  couoti;  and  BicltneMilie  hail 
h«en  unable  to  give  proper  instructione  to  hi^ 
•ttorneji,  and  afterwaras  moved  a  similar  mo- 
tion kt  the  bearing,  both  oT  which  wen  ngecttKl 


Martin  et  vir.  t.  MarUn,  7  L.  C.  J.  293,  8.  C 

1863. 

224.  EM,  that  Oie  [daintiff,  id  aXieffD%  u  • 
special  aonrer  that  part  of  the  right  which  he- 
claimed  came  from  nis  deceaeej  wife  in  virtDe 
of  her  will  that  she  invoked,  did  not  add  anj- 
(hing  to  hit  o^igiDa^  demand  or  change  theni- 
tur«  of  hie  action,  but  on!^  indicated  the  mDrce- 
of  a  right  of  which  he  alonewa."  aeiied  at  the  in- 
rtitulionofiheaction.  DubemtkLaFahriqutdt 
Dtnhambeaull,  2  Q.L.R.  6,  S.  C  1868. 

V.  BiO. 

225.  A I 


which   anew  erg  onlv  d 
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Ocean  SUamakip  CatMony^  1  L.  C.  J.  84,8.  G. 
1867. 

233.  Several Ihfindants—Qeyenl  defeDdanU 
though  they  have  appeared  separatelir,  but  by 
the  same  attoinej,  may  join  in  and  file  but  one 

§lea.    Ar$enault  v.  Bouaseau  et  ah,  1  B.  C.  247, 
.  C.  1871. 

2.34.  Tenant — In  revendication  of  immove- 
able property^  if  the  defendant  holds  the  estate 
demanded  merely  as  a  tenant,  he  must  plead  the 
fact  by  dilatory  exception  and  set  forth  the  name 
and  residence  of  the  proprietor.  Clement  v. 
Mamel,  3  Rev.  de  lAg,  71,  K.  B.  1817. 

VII.  CflOSSJUGBE. 

235.  A  judgment  dismissing  a  hypothecary 
action  for  want  of  proof  of  possession  oy  the  de- 
fendant cannot  be  opposed  by  exception  of  res 
judicatcB  to  a  subsequent  demand  founded  on  an 
actual  possession,  possession  being  a  fact  which 
is  renewed  day  by  day.  Kye  v  Vohnlle  et  al ,, 
5  L.  C.  R.  408|  Q.  B.  1855. 

236.  And  in  another  case — Held,  that  a  plea 
all^ins  that  a  suit  has  already  been  brought  and 
decidea  b^  a  foreign  competent  tribunal,  by  the 
same  plaintiflT  against  the  same  defendant  for  the 
same  cause  of  actioui  was  a  good  plea,  more  es- 
pecially if  it  sets  up  payment  of  the  judgment  by 
the  defendant.  Vaughan  et  al.  v.  CampbeU^  5 
L  C.  R.  431,  S.  C.  1855. 

237.  In  an  action  for  the  penaltv  provided  by 
12  Vic.  cap.  Ab.~^Heldt  that  a  pfea  of  former 
recoveiT  for  the  same  offence  in  a  penal  action, 
which  does  not  set  out  that  the  fintt  action  was 
instituted  before  the  second,  is  bad,  and  will  be 
held  so  on  demurrer,  as  no  matter  of  defence 
arising  afler  action  brought  can  properly  be 
pleaded  in  bar  of  further  maintenance  of  the 
action.  Mountain  v.  Dumasj  7  L.  C.  R.  430, 
S.  C.  1857. 

238.  Nor  is  an  action  which  does  not  proceed 
to  judgment  any  bar  to  another  action  for  the 
same  offence.    lb. 

239.  In  an  action  to  recover  the  amount  of 
three  judgments  againM  the  defendant  which  had 
been  transferred  to  the  plaint itf'—lfe/<f,  that  res 

judicata  might  lie  properly  pleaded  to  such  ac- 
tion, and  the  action  was  accordingly  dismisHed. 
Whelan  v.  Keekr,  13  L.  C.  R.  303,  C.  C.  1«63. 

VIII.  COMPKKSATION. 

240.  Damages  cannot  be  pleaded  by  way  of 
compensation,  but  where  compensation  can  be 
urgeif  it  hhould  be  pleaded  by  peremptory  excep- 
tion. Brunei  v.  Lee,  3  Rev.  oe  L6g.  197,  K.  d. 
1812;!  188  C.  C. 

241.  Where  compensation  is  pleaded  it  muBt 
be  specially  invoked,  and  the  conclusions  of  a 
plea  to  that  effect  must  be  special,  and  ask  that 
the  contpenfalion  be  declared  to  have  taken 
place.  Gugy  v.  DucJusnayj  1  L.  C.  R.  478, 
Q.  B.  1851. 

242.  A  plea  of  perpetual  exception,  by  which 
it  is  alleged  that  the  sum  claimed  by  the  plain- 
tiff is  set  off  by  a.sum  claimed  by  defendant  for 
damagee  suffered  by  him  in  consequence  of  the 
neglect  and  carelessness  of  the  plaintiff  in  the 
doinff  of  certain  works  and  labor  bv  theplaintifi 
for  tBedefendant,  and  for  the  value  which  he 
claiiuB  by  bit  action,  is  a  good  plea  and  well 


founded  if  proved  ;and  it  is  not  necessary  in  such 
a  case  that  such  damages  should  be  claimed  by 
an  incidental  ^rosa-demand.  Bcaubien  v.  Lee, 
6  L.  C.  R.  33,  8.  C.  1856. 

243.  And  where  the  defendant  pleaded  that 
the  plaintiff's  claim  was  extinguished  by  a  still 
larger  amount  due  by  plaintiff,  but  neglected  to 
pray  for  compensation — Held,  on  demurrer,tbat 
the  plea  was  bad  and  must  be  dismissed,  with 
power  to  defendant  to  plea  de  novo.  Beaudry 
V.  Vinety  7  L.  C.  J.  44,8.  C.  1862. 

IX.  Composition. 

244.  An  agreement  between  a  debter  and  his 
creditors  that  thev  will  accept  a  composition 
in  satisfaction  of  their  respective  debts  may  be 
pleaded  to  an  action  by  one  of  the  creditors  for 
nis  whole  debts,  if  he  have  received  the  composi- 
tion. Fraser  v.  Munroe  &  Gntshand,  2  Rev.  de 
L^g.   75  &  334,  K.  B.  1820. 

X.    COVOLUSIOKS  OF  DECLARATION. 

245.  Interest  and  costs  must  be  asked  in  the 
conclusions  of  the  declaration,  or  the  court  can- 
not give  judgment  for  them  or  either  of  them. 
Stilson  V.  Anderson,  3  Rev.  de  Leg.  39,  K.  B. 
1811  ;  17  C.  C.  P. 

246.  The  conclusions  of  a  new  declaration  fileii 
in  an  action  evoked  must  be  such  as  the  action 
as  instituted  in  the  inferior  tribunal  will  warrant 
Putris  V.  Belanger,  3  Rev.  de  L6g.  40,  £.  B. 
1809. 

247.  And  if  a  declaration  does  not  conclude 
for  judgment  jointly  and  severally  against  two 
or  more  defendants  it  cannot  be  so  awarded. 
Train  v.  Godin  et  al.,  4  Rev.  de  L6g.  39  K.  B. 
1812. 

248.  What  in  omitted  in  the  conclusions  of  a 
declaration  cannot  be  supplied  by  the  court. 
Ferrault  v..  Vallitres,  3  Rev.  de  Leg.  40,  K.  B. 
1820. 

249.  In  an  action  en  exhibition  de  litres  con- 
clusions upon  the  titles  must  be  filed  and  an 
issue  raibed  thereon.  Eez  v.  Saul,  3  Rev.  de 
Leg.  198.  K.B.I 811. 

250.  Where,  in  an  action  for  the  recovery  of  a 
special  legacy,  the  declaration,  after  praying  for 
the  personal  condemnation  of  the  defendan), 
asked  that  a  certain  piece  of  land  tlierein  de- 
scribed **  be  declared  mortgaged,  hypothrcattd 
and  affected  for  the  payment  of  the  said  debt 
with  interest  and  costs,  *'  without  asking  that  it 
be  sold — Eeldt  to  be  technically  detective,  and 
was  rejected  according! v.  Plait  et  al,  v.  Piatt 
et  al.,  1  L.  C.  J.  183,S.*C.  1857- 

251.  Judgment  will  not  go  for  interest  where 
it  is  not  demanded  bv  the  declaration.  Coupal 
V.  Bonneau,  10  L.  C  J.  177,  Q.  B.  1865;  17 
C.  C.  P. 

252.  Each  distinct  pleading  must  be  followed 
by  a  conclusion.  Johnson  v.  Gauthier,  l;J 
L.  C.  J.  163,  8.  C.  1869;  20  C.  C  P. 

253.  The  writ  and  declaration  in  an  action  in 
the  Circuit  Court  constitute  the  exploit  de 
citation,  and  conclusions  in  the  writ,  totheeflisct 
that  the  <*  plaintiff  prays  judgment  acccrdlugly, " 
supply  the  omission  of  such  conclusions  in  the 
declaration  annexed  to  the  writ.  Childerhouse  v . 
Bryson  et  al,  15  L.  C.  J.  246,  S.  C.  R.  1871 ;  50 
&  1065  C  C.  P. 
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XI:  OoXTftADlcrORT. 

254.  'Where  the  plftiDtiffs'  Bpecial  answer  after 
amendment  was  found  to  be  contradictory  of  their 
declaration— ^(({cf,  that  the  action  on  that 
irround  alcne  muAt  be  dipmmsed.  Gait  et  al.  v. 
CvtU,  12  L.  C.  R.  92,  S.  C.  1862. 

XII.  Criminal  Prosecution. 

265.  In  an  action  of  damages  for  as^^anlt — Held 
that  a  plea  of  criminal  prosecution  for  the  f^ame 
otfence  was  no  bar  to  the  action.  Peliitr  ▼.  Mi" 
mlU^  3  Rev.  de  Leg.  70,  K.  B.  1818. 

Xin.  Cumulation  op  Actions. 

256.    A   cumulation    of   actions   should    be 

? leaded  bj  a  dilatory  exception.  Belanger  v. 
)esjardin8,  3  Rev.  de  Ug.  70,  K.  B.  1816 ;  16  & 
120,  sec.  6,  C.  C.  P. 

267 .  And  where  the  defendant  pleaded  a  cu- 
mulation of  actions  by  exception  to  the  form,  the 
pleading  was  held  to  De  had,  and  the  exception 
was  dismissed.  Hunter  v.  Danoin,  1  L.  C.  J. 
287,  8.  C.  1867. 

258.  A  demand  for  damages  in  an  action  for 
the  removal  of  an  encroachment  upon  property 
does  net  amount  to  a  cumulation,  and  does  not 
vitiate  the  rest  of  the  action.  La  Corj^oration 
de  St.  Martin  v.  La  Oompagnie  de  C%emi»  de  Fer 
de  V Isle  Jems,  15  L.  C.  J.  106,  Q.  B.  1871 ;  15 
C.C.P. 

269.  Where  a  defendant  wishes  to  avail  him- 
self of  a  cumulation  of  actions  in  the  plaintift's' 
declaration  he  must  do  so  by  dilatory  excep- 
tion. M6thot  es  qual.  v.  Parent  etal.,  6  R.  L. 
696,  S.  C.  1874;  120,  sec.  6,  C.C.P. 

260.  The  plaintiff  brought  action  for  damages 
setting  up  by  way  of  declaration,  assault  and  bat- 
tery ana  defainatory  language  and  thowing 
stones  with  intent  to  injure,  and  the  defendant 
pleaded  by  way  of  demurrer  that  the  declaration 
contained  several  causes  of  action  which  could 
not  be  joined  in  the  same  suit,  and  asked  that  the 
plaintiff  be  held  to  choose  between  said  causes 
of  action — Heldy  that  the  different  causes  of 
action  referred  to  were  not  contradictoi^  or  even 
incompatible,  and  were  properly  laid  m  the  de- 
claration. 

XIV.  Decijiration. 

261.  Amendment  of. —A  plaintiff  cannot  amend 
ii  is  declaration  so  ai>  to  sucx^titute  one  action  for 
another.  Casgrain  &  Fau,  3  Kev.  de  Leg  40, 
K.  B.  1811;  53  C  C.  P. 

262.  In  an  action  of  damages  against  a  custom 
house  officer,  where  the  declaration  omitted  to 
eate  that  the  notice  had  been^iven  to  defendant 
a"»  required  by  law — Held,  that  although  the 
tiiree  months  had  expired  within  which  the 
Action  could  be  brought,  the  plaintiff  would  be 
permitted  to  amend  his  declaration  on  pavnient 
of  costs.  Btessler  &  Bell,  4  L.  C  R.  101,  S.  C. 
1  53. 

263.  In  an  action  in  improbation — Heldj 
reversing  the  judgment  of  the  court  below,  that 
even  after  enqudte  the  plaintiff  was  entitled  to 
antend  moyena  de  faux  by  adding  thereto  new 
facts  brought  out  by  the  evidence  adduced- 
Terrault  ?.  Seymour,  6  L.  C.R.  24,  Q.  B.  1856. 


264.  Amendment  t& a  <leolar»iion  baaed  on  a 
fact  which  has  occurred  subsequently  to  the 
institution  of  the  action  will  not  be  allowed. 
Maraolais  v.  Lesage,  1  L.  C.  J.  42,  8.  C.  1856; 
53  A 117  C.C.P. 

265.  Wnere  the  plaintiff  has  been  allowed  to 
amend  the  declaration  in  order  to  make  it  agree 
with  the  facts  proved,  the  costs  are  at  the  dis- 
cretion of  the  court.  ISroikingkam  v.  Gilbert^ 
136,  8.  C.  1836;  53  &  118  C.C.P. 

266.  Where  it  results  from  the  proof  that  the 
al lection 8  of  the  declarations  do  not  aceord 
precisely  with  the  facts  proved,  the  declaration 
may  be  amended  on  payment  of  fifty  shillings 
costs  without  prejudice  to  the  evidence,  and  with 
power  to  the  defendant  to  replead  within  eight 
davs.  Baudreau  v.  Lavender,  2  L.  C  J.  194, 
8.61858,  320  C.CP. 

267.  Where  the  plaintiff  in  an  action  in  reven- 
dication  had  omitted  to  include  in  hie  prayer  mil 
that  was  necessary  to  obtain  his  demand  -^Heidi 
that  he  wonld  not  be  allowed  to  make  supple- 
mentary conclusions,but  must  proceed  by  motion 
to  ampnd.  Pauiin  k  LangloU^  10  L.  C.  R.  322 
C.  C. 1860* 

268.  Where,  in  an  action  against  the  endorser 
of  a  note,  the  plaintiff  in  his  declaration  alleced 
that  the  note  was  made  on  the  12th  of  July 
instant,  instead  of  the  sixteenth — Hdd^  on 
demurrer,  that  the  subsequent  allegation  in  Ihe 
declaration  that  the  defendant  had  promised  to 
pay  since  the  protest  of  the  note  would  not  cover 
the  defect,  ana  the  plaintiff  was  allowed  to  amend 
on  payment  of  costs.  HelUmeU  v.  MuUim,  5 
L.C.J.  76,  8.  C.  1871 ;  117  C.  C  P. 

269.  Where  a  plaintiff  during  the  enaiiMe 
has  obtained  permission  to  amend  his  declara- 
tion he  will  not  be  allowed  to  proceed  with  his 
enqudte  until  such  amendment  is  made,aiMl  tbe 
derendant  has  been  allowed  to  plead  de  novo. 
Mann  et  al.  v.  Lamb,  6  L.  C-  J.  301,  S.  C.  1863 , 
53  A  117  C.C.P. 

270.  And  in  a  case  where  the  plainUffe 
moved  to  amend  their  declaration  during  llie 
enqu§te,  the  motion  was  granted  on  payment 
of  full  costs,  as  m  an  action  settled  at  the'  stage 
where  the  action  then  was,  viz.,  after  the  in- 
scription for  enqu^te.  Syme  k  Hewaird^  6 
L.C.J,31l.  8.  C.  1856. 

271.  Where  the  declaration  a^ked  for  judg- 
ment for  goods  sold,  etc.,  and  the  plaintiff  de- 
sired to  extend  the  action  to  one  of  account  and 
for  promissory  notes,  bills,  rent.*«  and  interpst^etc. 
— Held,  that  these  amendments  would  eliange 
the  nature  of  the  action  and  therefore conld  neC 
be  granted.  Lamb  v.  Main  et  al.,  6  L.G.J.  287, 
S.  C.  1862;  53  &  117  C.C.P. 

272.  Where  a  motion  to  amend  a  deelaratkm 
has  been  made,  the  amendment  must  be  made 
on  the  faceof  thedeclaration,and  an  opportuniiT 
must  be  given  to  defendant  to  replead  bHbi^ 
judgment  can  be  rendered.  Coumoyer  v.  2vvr> 
V«tn,  1  LC.L.J.  no,  8.  C  R.  1865- 

273.  Where  a  female  was  sued  as  a  widow, 
when  in  reality  she  was  the  wife  of  the  otherde- 
fendant,who  was  sued  in  his  quahty  of  ezeeutor 
to  a  will,  and  the  return  of  servkse  establiaked 
that  the  copy, writ  and  declaratk>n  for  the  female 
defendant  was  left  with  the  male  defettdbat 
personally,  plaintiff  was  allowed  to  amend  the 
written  declaration  so  as  to  deeenbe  Ihe  ftiaji 
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<iefeiidMit  Qprr^tlT*  CkmnoUy  ▼.  BonneoUU 
<tal,,  11  L.  C.  J.  172,8.  C.  1866  J  U7  C,C.P. 

274.  On  motaoo  to  Itmeqd  the  writtea  de- 
•ciartttioii  aft«r  heaHog  of  aa  exception  to  the 
Ibnn  .tbe  pl&iniiir  may  be  allowed  to  amend  on 
pajment  oC  all  coeig  and  the  exception  be  dis- 
.D)i88ed.  Bousquei  v.  Jodain  et  aL,  10  L.  C  J. 
.199,8.  C.  l86j5;U7C.C.  P. 

275.V  A  plaintiff  cannot  increase  the  amount 
of  his  demand  by  a  motion  to  amend  hie  de- 
<claraiion  to  that  eflect.  S4n6cal  v.  Lemaine, 
13  Lu  C.  J.  66  S.  C.  1869  j  150  C.  C.  P. 

276.  It  is  not  competent  for  the  plaintiff  to 
move  on  a  final  hearing  on  the  merits  of  an 

-exception  to  the  form  to  amend  hia  written  de- 
claration. CUmowetcU.  v.  McLaren  et  att  17 
L  C.J.  328  &  4  aL.  658,  8.  C.  1872  j  117  C.C  P. 

277.  The  plaintiff  will  not  be  allowed  to 
amend  his  declaration  by  adding  allegationn 
concerning  matters  which  have  occurred  Rub- 
eeqnently  to  the  institution  of  the  action.  Chn- 
tant  ▼.  Lamontagneetal,,  17  L.  C.  J.  24,  8.  C 
1873;U7&U9C.  C  P. 

278.  Where  the  plaintiff,  after  examining 
several  witnesses,  moved  that  he  might  amend 
his  declaration  so  that  it  should  agree  with  the 
facts  prored — Heldy  that  the  motion  was  prema- 
ture;, and  that  the  provisions  of  the  article  of 
the  Code  of  Proceaure  relied  on  applied  only 
when  the  case  was  upon  the  merits.  Beard  v. 
McLarenyX^  L.  C.  J.  78,  8.  C.  1874. 

279.  BrrcTs  in. — Where  in  an  action  to 
recover  the  value  pf  three  hundred  bushels  of 
grain  the  plaintiff  by  tbe  prayer  of  tbe  declara- 
tion only  called  .lor  tliree  bushels— iif«2(i,  that 

Judgment  for  more  than  three  bushels  might  be 
rendered, as  it  was  manifest  from  the  preceding 
portion  of  the  declaration  that  the  plaintiff 
really  islainicd  thrf^e  hundred  bushels.  Lammi- 
reux  V,  MoUewr^  19  L.  C.  R.  110,  8.  G.  R  1874  ; 
J7  C.  C.P. 

Zy.   DCFBOTITS  SSBVIOE. 

280«  The  defect  of  insufficient  delay  upon  the 
service  of  process  od  respondendum  may  be 
pleaded  by  exception  to  the  form.  Hunter  v. 
/>c^eiunf, 3  Rev.  de  Ug.  71,  K.  B.  1813;   116 

cap.  * 

281.  For  want  of  the  delay  recjuired  by  the 

Rules  of  Practice  between  the  service  and  return 

-of  process  ad  re$pondendum  the  action  may  be 

^dismissed  quant  d  pr^ent  on  an  exception  to 

the  form.      Irvine  A  al.  v.    PerrauU,  3  Rev.  de 

Leg.72,K.B.  1819;116C.  Q.  P. 

XVI.  Defense  ek  Fait. 

282.  The  plea  of  general  issue  is  waived  when 
it  is  filed  witn  a  plea  of  payment  or  oompen<«a- 
iion.  Ccuey  v.  ViUeneuve',  1  L.  C.  R.  487, 
O.  C.  1851. 

283.  Under  the  statute  12  Vic.  cap.  .38  it  is 
oeceasary  in  a  dtfense  aufonds  enfaits  expressly 
to  deny  every  fact  alleged  in  plaintiff'^  declara- 
tion, otherwise  such  facts  will  be  held  to  be 
admitted.  CoppsA  Chpp*,  2  L.  C.  H.  105,  Q.B. 
1851. 

XVIL  Delay  ih. 

284.  Delay  may  be  gi  ven  to  a  defendant  to  plead 
if  it  appear  that  he  is  under  a  criminal  charge 


wliioh  may  be  influenced  by  pleading  with  is 
the  required  delays.  Burnt  v.  FonUAnCt  IS 
L.  C.J.  144  8.  C  1871 ;  140  C.  C.  P. 

285.  It  is  for  the  defendant  to  plead  nnneoes- 
SHry  delay  in  bringing  a  redhibitory  action  as  it 
is  a  plea  of  prescription,  and  will  not  be  supplied 
by  the  court.  Danis  v.  TaUlefery  5  R.  L.  404, 
C.  C.1874;  1530  &  2188  CC. 

XIX.  DaiinBRBB. 

286.  An  objection  to  the  legality  ot  an  excep- 
tion or  plea  cannot  be  urged  out  by  demurrer 
containing  the  grounds  to  oe  urged  against  such 
exception  or  plea.  Trudelle  Jc  AlUrrd,  2  L.G.R. 
178,  8.  C.  1852. 

287.  The  proper  way  of  raising  objections  to 
the  sufficiency  of  the  allegations  of  plaintiff's 
declaration  is  by  exception  to  the  form  and  not 
bv  demurrer.  The  St.  Lawrence  and  Ottawa 
Grand  Junction  Railway  y^  Frothinghametal., 

5  L.  C.  R.  140,  8.  C.  185o. 

288.  In  an  action  of  damages  against  several 
defendants,  charged  with  breach  of  contract  to 
convey  a  raft — Held,  that  the  action  could  not 
be  diflmissed  on  demurrer  liecause  by  the  con- 
clusions it  was  prayed  that  the  defendants  be  con- 
demned jointiv  and  severallv.  Ranger  et  oL  A 
Chevalier  et  a/.,  5  L.  C.  R   ISO,  8.  C.  1655. 

289.  A  plea  of  want  of  notice  of  action  is  a 
general  issue,  and  cann^tt  be  touched  by  de- 
murrer. McNamee  v.  Himes,  3  L.  C.  J.  109, 
8.  C.  1869. 

290.  The  plaintiff  leased  to  the  defendant  for 
pevoral  years  certain  premises  for  the  sum  pf 
X570,  the  receipt  thereof  wab  acknowledged, and 
action  wati  afterwards  brought  to  have  the  lease 
set  a^de  aft  fraudulent,  the  plaintifi  alleging 
that  the  only  amount  which  he  had  ever  re- 
ceived was  X37,  and  that  the  contracts  were 
usurious,  and  that  there  was  Usion  d*autre 
v/wiiidyhnd  the  defendant  pleaded  by  demurrer 
— Held,  that  the  parties  must  proceed  to  proof 
before  adjudication  on  thn  denmrrer.  PerrauU 
V.  Malo,  11  L.C.R.  81,  S.  C.  I860. 

291.  One  count  in  a  plea  can  be  demurred  to 
although  the  other  counts    may  be  held  to  be 

food.    Routh  V.  McGuire  &  McGuire  et  al.,  10 
..C.R.206,  8.  C  I860. 

292.  In  an  action  brought  by  a  registrar 
against  alsheriff  tor  the  value  of  certain  certifi- 
cates, but  in  which  action  the  plaintiff  omitted 
to  allege  that  the  sheriff  had  received  the  fees 
therefor — Held,  that  the  validity  of  the  declara- 
tion could  not  l«  tested  by  demurrer,  but  must 
be  attacked  by  a  plea  to  the  merits.  Jjamhty 
et  al  V.  QueinelA^    L.  C  R.  148.  C  C.  l«64, 

293.  The  use  of  the  present  tense  has,  in- 
Htead  of  the  pa<*t  tense  had,  was  under  the  cir- 
cumstances of  the  case  held  to  be  good  ground 
of  den)urrer.  Stephens  v.  Hopkins,  I  LC.L.  J. 
93.  8.  C.  1865. 

294.  And  where  the  declaration  set  up  a  con- 
tract, and  then  claimed  more  than  was  stipu- 
lated in  the  contract  without  asking  that  it  be 
set  a^ide,  a  demurrer  wan  maintained.     Gough 

6  Greaves,  1  L.  C.  L.  J.  93,  8.  C.  1866. 

295.  Action  was  brought  against  a  third 
holder  by  children  for  the  customary  dower — 
Held,  that  a  demurrer  would  not  lie  on  the 
mund  that  it  was  not  alleged  in  the  declaration 
tnat  there  was  no  property  of  sufficient  value  id 


9€3 


PLBADING. 


PLEADING. 


9» 


the  aucceseion  of  their  father  to  eatisfy  the 
dower.  Lepage  et  aU  v.  Chariitr,  11  L  C.  J. 
29,  8.  C.  1666. 

296.  Where  a  demurrer  was  filed  to  an  action 
ou  the  ground  thai  the  declaration  was  irregular 
and  contradictory ,  and  that  no  amount  of  damages 
was  specified  as  suffered  by  the  plaintiff,  and  the 

Slaintifi  did  not  pray  for  the  amount  of  such 
amages  if  any,  the  demurrer  waM  dinmissed  for 
the  reason  tliat  the  grounds  alleged  should  he 
pleaded  hy  exception  to  the  form  and  not  bv 
demurrer.  CherrefiU  v.  Les  Syndics  dt  la 
Fcaroisse  de  Sie.  tiklene,  2  R  L.  161,  S.  C,  1869. 

297.  Where  the  defendant  was  sued  es  quaL, 
and  pleaded  by  demurrer  the  want  of  such  quality 
— Heldf  that  such  plea  should  be  by  preliminary 
exception  and  not  by  demurrer.  Bteau.lt  v. 
Barbeau  et  al  2  R.  L.  130,  S.  C.  1870. 

298.  In  cases  of  demurrer  founded  on  the  fact 
that  the  registration  of  the  conveyance  which 
forms  the  basis  of  the  action  is  not  alleged  in  the 
plaintifi^s  declaration,  the  court  has  the  right  to 
reserve  judgment  until  the  parties  are  heard  on 
the  merits.  Desharats  tt  al.  v.  Lemieux  tial.y 
16L.  C.  J.  81,  8.C.  1871. 

299.  But  held^  in  another  case,  that  proof 
avantfaire  droit  ctLunot,  under  tiie  Ordinance  of 
1636,  he  ordered  by  the  court.    lb. 

300.  A  judgment  on  the  merits  leaving  a  de- 
murrer undisposed  of  is  bad.  Harie^  v.  Rose,  15 
L.  C.J.  33,  S.  C.  R.  1871. 

301.  In  an  action  against  a  public  officer  for  a 
9aine  revindication  of  goods  seized — Held^  that 

S^Xiof  aoant  faire  droit  would  be  ordered  upon  a 
emurrer  alleging  the  omi'>8ion  of  one  month's 
notice.  Bathgate  v.  DelisUt  15  L.  C.  J.  250, 
S.  C.  1871. 

302.  A  demurrer  will  lie  to  a  petition  to  quash 
a  capias  when  the  petition  is  grounded  on 
irregularities  such  as  should  ;;ive  ri^e  to  excep- 
tion to  the  form.  Lemay  v.  Lemay,  3  R.  L.  32, 
8.  C. 1871. 

303.  Prescription  is  not  p1ea<led  bv  demurrer 
but    by    perempturv     exception.    Paucher    v 
Boulanger,  4  R.  L.  .H88,  S.  C.  1872 ;  136  C  C  P. 

304.  When  a  law  isi^ue  is  rait^ed  liv  demurrer 
the  demurrer  must  be  heard  kK'fore  the  ctise  can 
he  inscribed  for  enqueie.  Burroughs  v.Bourget, 
2  R.  C.  238,  S.  C.  1872. 

305.  An  allegation  in  a  plea  in  law  den^'in^  the 
allegations  in  the  plaintifi's  declaration  isliail, 
and  nnist  be  struck  out.  Dubois  et  vir.  v.  Stall, 
17  L   C.  J.  24,  S.  C.  1883;  147  C.  C.  P. 

.^06.  Where  in  an  action  for  dower  dependent 
upon  an  option  arising  out  of  a  contract  of 
marriage  the  defendant  demurred  on  the  ground 
that  the  plaintitl'*s  declaration  did  not  allege  the 
registration  of  such  contract,  the  action  wan  di(»- 
rai^ised  in  the  court  below,  but  re-established  in 
review  on  the  ground  that  the  allegations  referre<l 
to  was  specifically  ma«le.  Leroux  t.  Leroux,b 
R.  L.  188,  8.  C.  R.  1873. 

307.  And  where  in  the  same  action  the  defen- 
dant filed  an  exception  on  the  ground  that  there 
really  was  no  r^gtRtration  of  the  contract  of 
marriage,  and  the  plaintiff  deniurre«l,  the  de- 
murrer was  dismissed.    lb. 

308.  A  dtfense  au  fonds  en  droit  should  be 
argned  previous  to  Uie  hearing  on  the  merits, 
but  where,  by  consent,  the  hearing  of  the  de- 
murrer was  reserved  until  the  hearing  on  the 
mentM-^Held,  that   it   should  be    rejected  hut 


without  coeis.    Ray  et  al,  r.  GaMiki€r,\7  L-  C  J 
227,  8.  C.  1873. 

309.  A  demurra'  to  a  declaration  whieh  MiB 
up  a  promissory  note  as  made  by  one  of  the 
defendant^  St  Julien,  <«t«ur,  and  prays  for  jadg* 
ment  against  him  personal^  and  the  other 
defendant  as  endorser,  will  not  ne.  Darling  et  aL 
V.  St.Julien  et  al,  18  L.  C.  J.  190,8.  C.  B.  187.1. 

310.  The  want  of  authorisation  of  a  married 
woman  can  only  be  invoked  by  preliminary 
exception  and  not  by  demurrer.  Autaya  v. 
Dorge  et  al,,  6  R.  L.  728,  S.  C.  1873 ;  120  C.  C.P. 

31 1.  Where  a  demurrer  was  brought  to  an  ac- 
tion for  the  recovery  of  $100,  advanced  on  con- 
sideration of  a  transfer  to  be  made  by  defendant, 
and  the  agreement  was  never  earned  out,  the 
demurrer  allying  that  the  action  shonld  be  one 
for  damages  for  breach  of  contract — field,  that 
the  action  wasproperlv  brought,  and  the  demur- 
rer, was  dismissed,  bougie  v.  Leduc,  5  R.  L. 
548,  S.  C.  1874. 

312.  A  plea  which  is  good  in  part  and  bad  in 

Sirt  should  be  rejected  on  demurrer.     Miliar  v. 
ourgeoisA  Hollana,  17  L.  C.  J.  168;  8.   C. 
1873;  147  C.  C.P. 

313.  An  allegation  of  foreign  matter  in  a 
declaration,  as  also  the  absence  of  allegacioo^ 
necessary  to  give  rise  to  the  conclusions  of  the* 
action,  must  be  attacked  by  demurrer,  and  not 
bv  exception  to  the  form,  DesHmamviUe  A 
fousignant,  1  Q.  L.  li.  39,  8.  C  1874. 

XX.  Denial  of  8iokatiiie. 

314.  If  a  party  who  is  summoned  to  admit  or 
deny  a  signature  appears  and  files  a  dtfense  ett 
fait,  that  is  a  denial  of  the  signature.    Hart  v. 

Burn,  3  Rev.  de  Leg.  38,  K.  B.,  A   Perramit  v. 
Girard,  3  Rev.  de  Leg.  196,  K.   B.  1820. 

315.  In  an  action  agamst  the  endorser  of  m 
promissory  note  the  defendant  pleaded  that  the 
signature  which  purported  to  be  his  waa  not 
written  by  him  or  with  his  knowledge,  oonaeot 
or  authority,  and  that  he  was  not  aware  of  the 
existence  of  the  promissory  note  until  notified 
of  the  protest.  At  the  hearing  it  was  UTged  by 
the  plamtiff  that  he  was  entitl^  to  judgment  &*» 
the  affidavit  was  not  in  the  fortu  required  by 
law.  The  defendant  thereupon  made  a  motioi> 
that  the  d6libiri  be  discharged,  and  Uiat  he  be 
permitted  to  file  another  affidavit.  This  motioii 
was  rejected,and  judgment  went  for  plaintifr,bui 
on  appeal — ^Te/e^thatthe  affidavit  was  sufficient, 
and  the  allegations  of  the  plea  being  proverl 
the  judgment  of  the  court  below  was  reversed^ 
and  judgment  went  for  the  appellant  Bro^cne 
&  Dor,  1 1  L.  G.  R.  263,  Q.  B.k  10  L.  C  R.  442. 
8.  C.  1861. 

XXL  De  kovo,  see  Declaratiox. 

316.  Where  the  plaintiff  was  allowed  to  anienJ 
his  declaration  during  enqmite — Heldt  that  be 
could  not  proceed  with  his  enquHe^  until  the  de- 
fendant had  been  allowed  to  plead  de  noeo. 
Mann  etal  v.  Lambe^  6  L.  CJ.  301,  S.C.  I862» 
117  C.  C.  P. 

XXII.    Departure  iv. 


317.  Where  to  an  action  on  a  policy  of  i 
ance  the  defen  Jant  pleaded  uiisdeacrlptioa^ 
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reprewntatioiie  and  Tiolation  of  the  eonditioos 
of  the  policy,  and  the  plaintiff  replied  that,  if 
there  was  miadeflcription,  it  was  the  fault  of  the 
defendante  themselves  and  their  agents — Held, 
that  ibis  was  no  departure  from  the  declaration, 
but  a  mere  jointure  of  issue  upon  the  plea. 
Somersv.  The  Aihemgum  Insurance  SocUtVy  3 
L  C.  J.  67  &  9  L.  G.  K.  61,  S.  C.  1858. 

XXIII.  Dbsckiption  of  Pbopbrtt. 

318.  In  an  action  to  which  the  law  directs  the 
ienans  and  aboutissana  to  be  set  out  in  the 
declaration,  it  is  not  sufficient  that  the  land  is  so 
described  that  the  defendant  must  necessarily 
know  it  The  description  must  be  sach  as  will 
enable  the  court  to  award  judgment  as  to  what 
'»  Mked.  O*  Connor  v.  Ckniturej  3  Rev.  de  L^g. 
40.K.  B.  1821. 

319.  In  a  hypothecary  action  the  plaintiff  in 
bifi  declaration  must  describe  the  premises  which 
he  claims  to  be  mortgaged  by  meets  and  bounds 
d  peine  de  nullity.  Perrault  v.  VEvesgue,  3  Rev. 
de  Leg.  72,  K.  B.  1819. 

320.  And  if  he  omits  to  do  so  his  action  will  be 
dismissed  upon  exception  to  the  form.    lb. 

XXI V.  Details  or  Action. 

321.  The  details  of  an  action  need  not  be  an- 
nexed to  or  mentioned  at  length  in  the  declara- 
tion, nor  has  anr  chanse  been  effected  in  this 
respect  by  the  Oode.  £o  Banque  NaUonale  v. 
The  Oiiv  Bank,  3  R.  L.  28,  A  17  L.  G.  J.  197, 
S.  C.  R-  1871;  60  C.  C.P. 

XXV.    DiBCUSSIOH. 

322.  That  all  the  persons  who  ought  to  be 
defendants  in  an  action  ex  amtractu  are  not  par- 
ties to  the  suit  is  rightly  pleaded  by  exception 
peremptoire  temporairt,  in  which  those  who 
ought  to  be  joined  in  the  suit  must  be  named. 
Fraaer  et  al  v.  Dunn  ei  al,  3  Rev.  de  Leg.  196, 
K.B.  1812. 

323.  The  benefits  of  division  and  discussion 
cannot  be  allowed  if  they  are  not  pleaded  by 
exception.     Tanguay  v.  DucrQU>,Z  Rev.  de  Leg. 

70,  K.  B.  1816. 

324.  An  action  may  be  instituted  against  a 
security  or  caution  before  the  discussion  of  the 
principal  debtor,  and  in  such  case  the  defendant 
must  allege  bv  dilatory  exception  that  the  prin- 
eipal  debtor  MiouliJ  be  first  aiscussed.  Potaevin 
V.  Mimile,^  Rev.  de  L6g.  71,  K.  B.  1816. 

325.  On  an  exception  dilaioire  claiming  the 
right  of  discussion,  the  excipient  is  bound  to 
advance  to  the  plaintiff  such  sum  of  money  as 
may  be  necessary  to  pay  the  expenses  of  dis- 
cussion.    Gauthier  v.  Moussette,  3  Rev.  de  L§g., 

71,  K.  B.  1821. 

326.  In  a  commercial  matter  if  it  appear  in 
an  action  of  assumpsit  that  the  plaintiff  has  a 
partner  who  is  a  party  to  the  contract  and  is  not 
a  party  to  the  suit,  the  action  will  be  dismissed, 
although  the  defendant  has  not  pleaded  such 
fact.  Fozer  ei  al.  v.  Clapham,  S.  R.  122,  E.  B. 
1817. 

327.  A  declinatory  exception  which  states 
that  there  are  other  heirs  who  ought  to  be  made 
defendants,  miut  name  them^  aver  them  to  be 


alive,  and  point  out  their  residence.     Pag^y, 
CharpenHer,  3  Rev.  de  L^g.,  K.  B.  1819. 

328.  Where  a  hypothecary  action  was  brought 
against  a  third  holder — Meld,  that  he  miglit 
validly  plead  the  exception  of  discussion,  not- 
withstanding the  mortgage  sued  on  was  a  spe- 
cial mortgage;  but  that  he  had  no  right  to  clain» 
to  hold  the  property  until  the  improyements  and 
ameliorations  had  been  paid  for.    Price  v.  Nel- 
son &  Maekay,  2  L.  C.  R.  455  S.  C.  1851 ;  206d 
C.C. 

329.  In  an  action  against  sureties  on  a  baif 
bond  in  appeal,  the  question  as  to  the  necessity 
of  discnssms  (he  property  of  the  principal  debtor 
ought  not  to  oe  raised  bydemurrer,  but  by  an  ex- 
ception de  discussion,  Thome  v  .McLennan  et  al 
5»  L  C.  R.  403,  S.  C.  1858. 

330.  Where  the  defendant  pleaded  the  discus- 
sion of  the  principal  debtor  by  a  preliminary  ex- 
ception en  droit  temporaire — Held,  that  such  a 
plea  should  be  urged  by  dilatory  exception. 
Wood  et  ai.  v.  VonExter,  6  L.  C.  J.  102,  S.  C 
1860 ;  1942  C.  C  &  120,  sec.  5,  C.  C.  P. 

XXVL  DiyisiBLE. 

331.  A  plea  of  peremptory  exemption  admit- 
ting the  making  of  the  promissory  note,  or  the 
sale  and  delivery  of  ^oods,  and  alleging  pay- 
ment of  the  same,  is  necessarily  divisible,, 
otherwise  no  isAue  can  be  raised  upon  it.  Mc- 
Lean V.  McCormicfc,  1  L.  C.  a  369,  C.  G.  185U 

XXVII.  Erreub  dk  Droit. 

332.  Error  at  law  must  be  pleaded  bv  excep- 
tion and  not  by  demurrer.  Boston  v.  L'Eriger^ 
4L.C.R.  404,  S.C.I  854. 

333.  Where,  in  a  rule  for  peremption,  the  first 
name  of  one  of  the  parties  was  written  ''  Louis  " 
instead  of  Lewis  in  the  endorsation  of  the  rule 
— Held,  not  to  be  a  fatal  error  as  the  names 
were  idem  sonans.  Famam  v.  Joyel,  4  L.  C.  J. 
128,  S.  C.  1859. 

334.  Words  in  a  plea,  char^inz  generally 
gross  errors  and  omissions  in  plamtinTs  account,, 
without  specifying;  clearly  what  those  errors  and 
omisj^ions  are,  will,  on  plaintiff's  motion,  be 
ordered  to  be  struck  out.  Longtin  v.  The 
Mount  Royal  Permanent  Building  Society,  20 
L.  C.J.  297,8.  C.  1876. 

XXVIII.  Estoppel. 

335.  Where  an  exception  to  the  form  had 
been  filed  to  plaintiff's  action — Held,  that  the 
plaintiff  might  plead  new  facts  in  estoppel  to 
such  exception,  but  that  the  merits  of  such  es- 
toppel could  not  be  heard  upon  motion.  The 
Beacon  Fire  and  Life  Insurance  Company  of 
Londonk  Whyddon,  1  L.C.J.  178,  S.C.  1857. 

XXIX.  Fear  of  Trouble. 

336.  In  an  action  for  the  price  of  land  sold,, 
the  defendant  may  plead  that  he  is  troubled  or 
molested,  but  that  ne  may  be  troubled  is  not  a. 

rcl  plea.    Dubi  &  MiviUe,  3  Rev.  de  L4g.  70,. 
B.,  &  Morin  v..  Arcand  3  Rev.  de  L6g.  70> 
K.  B.  1819;  1508  cUe^.C.  C. 
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XXX.  Fiir3  i»B  Noic  Rbostoir. 

337.  A  pleft  which  stfttes  in  eubetance  that 
the  defendant  is  not  the  person  who  is  respon- 
■«ib1e  to  the  plaintiff  for  the  Bum  he  denoanos  is, 
if  the  matter  be  pleaded  affirmatively,  une  Jin 
<ie  fwn  recevoir  and  not  unefin  de  non  procider 
Campbell  v.  Peltier,  3  Be  v.  de  L6g.  195,  K.  B. 
1820. 

338.  Where  (q  an  action  to  account  against  a 
^utor  the  defendant  pleaded  that  he  had  already 
rendered  an  account  which  had  been  acoepted 
— Heldf  that  such  a  plea  did  not  constitute  une 
y{n  de  non  recfvoir.  Ducondu  ▼.  Bourgeois,  2 
L.  C.  J.  104,  8.  C.  1868, 

XXXI.  Form  of. 

339.  Matter  essentially  necessary  onoitted  is 
subject  to  a  demurrer,  but  matter  essentially 
necessary  which  is  imperfectly  stated  is  subject 
ib  an  exception  to  the  form,  ndgner  y .  Farran, 
.3.  Rev:  del^e  196,  K.  B.  1811.  . 

340.  And  held,  in  another  case,  that  where 
-matter  essential  is  merely  imperfectly  alleged  and 
not  entirely  omitted  the  defendant  Bhould  attack 
the  declfiration  by  an  exception  to  the  fbrm  and 
not  by  demurrer.  Walker  et  vir  A  Thfi  Corpor- 
^fion  of^orel,  2  L.  C.  L.  J,  22,  Q.  B.  1866. 

341.  It  is  sufficient  in  any  pleading  to  allege 
the  facts  upon  which  th^  party  intends  to  rely 
in  plain  and  concise  language,  to  the  interpre- 
tation of  which  the  rules  of  construction  appli- 
'Cable  to  such  language  in  the  ordinary  trans- 
actions of  life  may  apply,  no  particular  form  of 
words  being  necessary  to  expre<>s  the  same- 
Bahro  k  Velesdemiers,  2  t.  C.  R.  326,  Q.  B. 
1852 ;  20  C.  C.  P. 

342.  Where  the  defendants,  calling  themselves 
the  Montreal  Railroad  Car  Company,  were  sued 
«H  co-partners  on  a  note  signed  by  one  of  the 
defendants,  who  styled  himself  trustee  of  the 
company,  and  the  defendants  pleaded  under  the 
general  issue  that  they  were  a  corporation  duly 
incorporated,  of  which  they  made  pTOof^Bela, 
that  they  had  a  right  to  prove  so  under  the 
ffeneral  plea,  and  the  action  was  dismissed. 
Ikimonsion  et  al  v.  Childs  et  al  2  L.  C  J.  192, 

^.  C.  1868. 

XXXII.  Fraud  in  Deed. 

343.  That  a  deed  was  fraudulently  obtained 
<»nnot  be  pleaded  as  matter  of  defence  founded 
upon  it,  it  must  be  rescinded  by  an  incidental 
demand,  and  the  proceedings  suspended  until 
■such  demand  is  determined.  Broldfy  v.  Blake, 
3  Rev.  de  Leg.  38,  K.  B.  1812. 

XXXIII.  General  Issue. 

344.  In  an  action  for  damages  occasioned  to  a 
wharf  by  the  defendants'  ves^l,  to  which  the  de- 
fendants pleaded  the  general  issue — Held,  that 
the  absence  of  responsibility  on  the  part  of  the 
master,  there  being  a  pilot  on  I  oard,  could  le  in- 
voked Without  being  specially  pleaded.  Lamp- 
son  k  Smith,  9  L.  C.  R.  160,  'Q.  B.  IR58. 

346.  A  defendant  cannot  be  allowe  ( to  plead 
specially  that  which  amoun  8  to  no  ^nore  than 
the  general  issue.  Forbes  <<  aL  v.  Atkinson, 
P.  R.  40,  Q.  B.  1810. 


XXXIV.  HTFOIHBTfdAL  PuiA. 

346.  Where  to  an  action  for  the  amoaniof  ia- 
suraace  thedefendanu  pleaded  isUer  aUa  *^  that 
**  no  contract  of  iusvrance  could  be  made  under 
''  the  powers  poaseosed  by  the  appellaats  exorpt 
"  in  the  mode  fixed  by  their  charter  and  by-lawe, 
"  and  no  such  contract  had  been  made  with  the 
'*  plaintiff,  and  that  if  any  such  contraa  had 
^  been  made  it  could  only  have  been  so  made 
*'  upon  conditions  usual  in  the  company's  asrar- 
'*ance8,  and  that  those  conditions  bad  not  hftn 
**  fulfilled  by  the  appellant"— £Wd,  confirming 
the  judgment  of  the  oourt  below  on  a  demurrer 
raised  by  the  plaintiff,  that  this  latter  part  of  the 
plea  was  hypothetical  and  must  be  dismissed.  The 
Montreal  Assurance  Oompanu  k  MeOilUeanfy 
2  L.  C.  J.  221,  Q.  B.,  k  MeFoHan  k  Scriber,  2 
L.  C.  J.  250,  8.  C.  1857. 

XXXV.  Iir  AoTioNs. 

347.  Against  Carriers.^To  an  action  by  the 
plaintiff  for  the  value  of  certain  jewellery  wbich 
formed  part  of  her  luggage  as  a  passenger  <» 
board  a  vessel  from  Clla^w  to  Montreal,  thade- 
fendants  pleaded  the  limitation  of  their  babilitr 
under  the  503  danse  of  the  Merchant  Shippng 
Act,  and  that  the  plaintiff  not  having  inserted  m 
the  bill  ofladingorotherwiaedifeckeedinwntiag 
the  true  nature  and  value  of  the  articles,  the 
owners  were  not  liable  for  their  loss.  Tbcplaia- 
tiff  demurred  to  the  plea  on  the  ground  that  the 
action  was  taken  under  the  common  law  relating 
to  carriers,  and  that,  consequently,  the  clauae  of 
the  Merchant  Shipping  Act  referred  to,  did  not 
apply— J9feW,  that  the  defendants  wew  entitW 
to  plead  as  they  had  done,  and  the  demurrer  was 
dismissed.  McDougaa  v.  Allan  et  of,  6  L.C.J, 
2.33,  8.  C,  k  12  L.  C.  R.  321,  Q.  B.  1861 ;  1677 

C.  C. 

.348.  Against  ConsorU.—An  action  agahirt 
a  husband  and  wife  merely  setting  up  a  debt  due 
by  the  wife  previous  to  heir  marna^  and  the 
fact  of  the  marriaige,  will  be  dismi«sed  on  de- 
murrer upon  plea  by  the  wife  to  the  effect  that 
she  had  been  sued  as  common  as  to  propertr, 
when  in  fact  she  was  separate  as  to  property 
from  her  husband  by  marriage  contract  pij^ 
duced.     Gagnier  y,  OrevieretaL,  6    L.   C.  K. 

485, 8.  C.  1855.  ,    ,  „    ^      x- 

349.  Against  Dissolved  Partnershtp.  —  Actios 
was  brought  on  a  promissory  note  again t^t  one  ol 
the  paHners  of  a  firm  m  hich  had  dissolved  *id« 
the  note  was  made.  The  declaration  eet  up  that 
the  other  party  had  left  the  country  and  gone  to 
the  United  States,  but  did  not  state  specificaltr 
that  the  partnership  was  dissolved— JJeW.  tliil 
there  was  no  sufficient  allegation  of  dis^olnttoo 
of  partnership,  and  therefore  the  action  against 
one  partner  was  bad.  but  that  the  plaintiff  wouU 
be  allowed  to  amend  his  declaration  by  insert 
ine  an  averment  of  the  dissolution  of  the  p•rtae^ 
phiD  on  payment  of  30s.  costs.  OassawHt^  P^' 
7  L.  C.  Tl  08,  S.  C.  1863 ;  1838  C.  C. 

350.  Against  Legatee.— In  an  acUoo  «f»ia^ 
a  universal  legatee— JTeW,  that  the pbhitlfl  n«rf 
not  set  up  in  his  declaration  that  the  defeodast 
was  the  wle  legatee,  It  being  ttMbinllkcrf^  of  the 
defendant  if  there  be  an6Ujer  ^  JpMl  the  ^ 
Ga(m<m  v.  Pag^  1  RAr.'d^  Ligl'm*  K\  B. 
1818. 
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351  /A  Qoi  venal  U0ufr  act  nary  legatee,  against 
whom  a  oredilor  of  the  sticceesion  sets  up  the 
▼alae  of  tbe  reTeaue  of  his  l^acy  cannotdemand 
the  details  of  each  revenue  which  he  himself 
alone  can  kaow^  and  it  is  sufficient  if  the 
creditor  in  such  case  i^tves  Foine  approximate 
idea  of  its  value.   DmitmoMviUe  r.  TouHgnant, 

1  Q.  L.  R.  39,  8.  0. 1874. 

362.  A^tdnsi  Minars, — It  is  not  sufficient  to 
plead  Diinority  to  an  action  on  a  promissory 
note    made  by  a    minor,    lesion  must  also  be 

F  leaded.     Baueher  v.  Otrardetal.,  20  L.  Q.J. 
34,  C  C.,A  Blnteau  v.  Ooutier,  I  Q.  L.  R.  187, 
G.  C.  1876. 

353.  Agaimt  MnnicipalUy. — In  an  action 
against  a  municipal  corporation  for  neglect  to 
keep  the  roads  in  proper  repair,  it  is  not  neces- 
sary to  alle^  in  tne  declaration  that  the 
affidaTit  required  by  27  &  28  Vic.  cap.  43.  sec.  1, 
has  been  filed  with  the  fiat.  ParS  v.  The  Oor- 
wyrution  of  Si,  Cl4mmi,5R.  L.  428,  CO.  1874; 
788  A  793  M.  0. 

354.  Nor  that  the  roads  in  Question  are  situ- 
ated in  the  parish  and  under  tne  control  of  the 
defendants^  when  it  indicates  where  the  road 
complained  4>f  is  situated.  lb. 

356.  AgaiMi  Wi/e.-^Where  the  female  de- 
fendant was  describ«d  in  the  declaration  as  beinff 
separate  as  to  property  from  her  husband,  and 
she  pleaded  that  sne  was  not  separate  as  to  pro- 
perty, and  the  plaintiff  moved  tnat  that  portion 
of  Uie  plea  shonki  be  struck  out  on  the  pound 
that  it  shottkl  have  been  pleaded  by  ex- 
ception to  the  form,  the  motion  was  dismissed. 
Whe€ler  et  at  v.  BurkiU  et  al,  4  L.  C.  J.  309, 
8.  G.  1860. 

356.  Where  a  wife  separate  as  to  property, 
and  alleeed  to  have  been  carrying  on  business 
as  A.  A  Uo.,  was  sued,  and  her  husband  brought 
into  the  case  for  the  purposes  of  authorisation 
only — BMy  that  an  allegation  in  the  declaration 
that  the  defendant  under  the  name  of  A.  A  Co. 
made  their  cerisin  promissory  note  was  suffi- 
cient, and  a  defense  en  droit  on  the  ground  that 
no  debt  against  the  wife  was  set  up  in  the 
declaration  would  be  dismissed  with  costs. 
Adam  v.  Fleming  ei  vir.,  13  L.  C  R.  78,  S.  C. 
1862. 

357.  Based  on  Fraud,— Where  the  defendant 
agreed  to  pay  a  debt  due  by  him  to  the  plaintiffs 
in  four  instalments,  and  to  eive  security,  on  con- 
dition that  he  should  be  allowed  to  cut  timber 
on  certain  timber  limits  of  the  plaintiffs,  and 
having  subsequently  cut  the  timber  he  trans* 
ferred  it  to  another  firm  which  had  made  ad- 
vances to  him — Held,  on  an  attachment  before 
judgment  of  the  timber  as  being  still  in  tbe 
possessbn  of  the  defendant,  that  the  right  to  sue 
for  the  whole  of  the  debt>  for  the  first  instalments 
of  which  two  notes  had  been  taken  by  plaintiffs, 
could  not  be  based  on  the  alleged  fraud  of  the 
defendant  in  transferrins  the  timber  to  another, 
unless  such  fraud  were  alleged  in  the  declaration, 
the  allegation  of  fraud  in  the  affidavit  being  alone 
insufficient.   Gibion  ei  aL  k  Moffaii  &  Young, 

2  U  G.  L.  J.  60,  Q.  B.  1866. 

358.  Based  on  insolvency, — And  held,  also, 
under  tbe  same  circumstances,  that  the  plaintiffs, 
not  having  alleged  tbe  insolvency  of  the  defen- 
dant in  their  oeclaration.  could  not  base  their 
right  to  sue  for  the  whole  of -<the  debt  on  such 
insolvency,  and  the  allegations  of  defendant's 


insolvency  in  their  special  answer  ooald  toot 
avail  to  supply  the  deficiency  in  their  declara- 
tion,   lb. 

359.  By  Bxecuinx,^kci\on  to  recover  ^'20,000,; 
balance  alleged  to  be  due  on  advances  for  buiKi> 
ing  of  ships,  brought  in  the  name  of  the  sole  and 
surviving  partner  and  of  the  wife  or  widow  of 
the  creditor  deceased,  as  his  executrix  under  hta 
will.  Demurrer  on  the  ground  that,  inasmuch 
as  it  appears  by  the  declaration  that  the  quality 
of  executrix  claimed  by  one  of  the  plaintiff^i 
accrued  to  her  under  the  laws  of  a  foreign  coun- 
try, the  declaration  should  have  shewn  what  her 
rights  were  as  executrix  in  that  country — Held, 
reversing  the  judgment  of  the  court  below,  that 
the  action  was  rigntly  brought,  and  also  that  the- 
grounds  of  a  £murrer  ought  to  have  beei» 
brought  by  exception  to  tbe  form.  Oratnger 
ei  al.  A  Pdrk,  10  L.  G.  R.  350,  Q.  B.  1860. 

360.  By  Heirs^ — In  an  action  bv  an  heir  for  a 
debt  due  to  his  ancestor,  the  death  of  the  latter 
must  be  alleged  in  the  declaration,  and  if  it  be 
not,  the  action  upcn  an  exception  to  the  form 
will  be  dismissed.  Ross  v.  wyse,  3  Rev.  de 
I>g.  .39,  K.  B.  1820. 

361.  By  Partners. — Go^partners,  parties  to  a 
contract,  must  be  co-plaintiffs.  Morrangh  v. 
HnoU  2  Rev.  de  L6g.  *207,  K.  B.  181 1. 

362.  By  Partnership, — Where  an  action  i» 
commenced  by  part  instead  of  the  whole  firm,  the 
defendant  bv  ezeeption  perempioire  temporasre 
may  plead  it  or  avail  himself  of  the  objection  at 
the  trial.  CMnie  ▼.  Oervais,  3  Rev.  de  L6g. 
197,  K.  B.  1820. 

363.  If  it  appear  by  the  evidence  that  the 
plaintiff  has  a  partner  who  is  not  a  party  to  the 
suit  in  an  action,  on  behalf  of  the  partnership^ 
the  court  will  dismiss  the  action  guani  a  priseni, 
Rodger&Chapman,  3  Rev.de  L6g.  352,R.B.1817. 

364.  By  Raiksay  Company. — In  an  action  by 
a  railwav  against  a  stocKholder  for  calls  upon 
the  stocK — Held,  to  be  sufficient  for  the  plaintiffs 
to  state  in  the  caption  of  the  declaration  tnat  they 
were  a  body  politic  and  corporate,  without  a 
special  allegation  to  that  eflfect,  and  that  the 
proper  mode  of  raising  such  an  objection  is  by 
exception  to  the  form  and  not  by  demurrer.  The 
Si.  Lawrenee  k  Oiianoa  Grand  Junction  Rail' 
way  v.  Frotkingham  et  al.,  5  L.G.  R.  140,  S.  G. 
1855. 

365.  By  Transferee  of  Debts  due  a  Bcmk- 
rupi  Estate. — In  an  action  by  the  transferee 
of  the  assignee  of  a  bankrupt  estate  who  had 

Purchased  the  outstanding  deots  of  the  estate — 
Teld,  to  be  necessary  to  aueee  in  the  declaration 
that  the  sale  was  made  hj  order  of  the  judge,  and 
that  the  formalities  required  by  the  67th  sec.  of 
the  Bankrupt  Act  have  been  complied  with. 
Warner  v.  Memogh,  2  L.  G.  R.  452,  S.  G.  1851 ; 
Ins.  Act.  1 875,  sec.  69. 

366.  By  Transferee  of  Personal  Debts, — ^In  a 
personal  action  by  a  transferee — Held^  unneces- 
sary to  allege  that  he  had  served  on  the  defen- 
dant a  copy  of  the  registration  required  by  arts. 
21  k  27  of  the  Givil  Gode,  and  an  allegation 
that  the  service  required  by  art.  1571  was  made  is 
sufficient.  Dumont  k  Laforge^  1  Q.  L.  R.  159^ 
8.  G.  1874. 

367.  ByTvLior, — In  an  action  bv  a  tutor  to  a 
minor — Held^  to  be  essential  that  the  declaration 
contain  an  allegation  that  the  appointment  of 
the  said  tutor  or  a  memorial  of  such  appoint- 
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«n€Dt  has  been  regietered.     Murray  es  qual.  ▼. 
Gorman,  2  L.  C  R.  3,  S.  G.  1851. 

368.  By  Vendor. — Action  wm  taken  to  re- 
cover theories  of  1000  barrels  of  flour  sold  to 
the  defendant,  and  the  plaintiff  joined  to  such 
4u;tion  an  attachment  by  conservatory  process, 
praying  in  ordinary  form  that  the  goods  be 
seized  to  wait  the  decision  of  the  court — HM, 
that  the  action  was  good  and  valid,  and  would  be 
maintained.  Baldwin  &  Binmore  eial-i  6  L.C. 
J.  297,  S.  0.  1861. 

369.  By  Wife, — ^In  an  action  in  which  the 
husband  is  joined  only  for  the  purpose  of 
«uthorizinff  his  wife,  judj^ment  can  only  be  de- 
fiianded  in  favor  of  the  wife-  Lafond  et  otr.  v. 
Deslauriers  et  al,  11  L  C  J.  122,  8.  C  R. 
1848. 

370.  In  an  action  by  a  wife  separate  as  to 
property  by  a  marriage  contract,  such  contract 
■must  be  alleged  in  the  declaration*     Walker  & 

The  MMfor  et  al.  of  the  Town  of  Sorelj  5  R.  L. 
*66,  Q.  B.  1866. 

371-  En  Bomage, — ^In  action  en  homage  if 
the  defendant  pleadsi  as  he  mayi  that  he  holds 
the  land  whicn  is  in  his  posi^ession  in  right  of 
Another,  he  must  set  forth  in  his  exception  the 
name  and  residence  of  the  person  from  whom  he 
holds.  Fortier  &  Eeinhardt,  3  Rev.  de  Leg.  70| 
<2.  B.  1818. 

372.  The  defendant  in  an  action  en  bomage 
cannot  compel  his  neighbor  to  homer  with  him, 
and  conclusions  to  that  effect  will  be  held  bad 
on  demurrer.  Fradet  v.  Lahrecque^  8  L.  C  R. 
218,  S.  C.  1858. 

373.  En  Exhibition  de  Tiire.-'lu  an  action 
€»  exhibition  de  litre,  the  defendant  if  he  be  not 
a  censiiaire  of  the  plaintiff^  must  plead  by  ex- 
ception and  set  forth  what  he  is,  e.  g.,  that  he  is 
a  lessee,  and  what  he  alleges  affirmatively  he 
must  prove.  Blanchet  &  leriauj  2  Rev.  de  Leg. 
2S0,  K.  B.  1817. 

374.  En  Reprise  d^ Instance .  — In  a  demand  en 
reprise  d'instanceforc^e,  in  an  action  in  revendi- 
cation  of  moveables,  a  defense  en  droit  by  an 
executor  is  no  answer.  Gale  v.  Shepherd,  3 
Rev.  de  Leg.  70,  K.  B.  1817. 

375.  En  riintegrande. — Id  an  action  en  r4- 
intergrande  to  recover  possession  of  a  lot  of  land 
from  which  the  plaintiff  alleged  he  had  been 
forcibly  ejected  by  the  defendant,  and  for 
damages — Held,  that  an  allegation  of  pos^^ession 
by  the  plaintiff*  is  sufficient  to  maintain  such 
action  without  alleging  an  annual  possession. 
Steward  v.  Langley  et  al.,  1  L.  C.  R.  33h,  S.  C. 
1851. 

376.  And  held^  in  another  case,  that  where 
the.  conclusions  contain  all  that  is  necessary  for 
an  action  en  complainte,  the  action  muii>t  be 
lOiaintained.  Dot/on  y.  The  Corporation  of  the 
Parish  of  St.  Joseph,  17  L,  C.  J.  193,  Q.  B. 
1873. 

377.  For  Breach  of  Contract.'-A  breach  of 
contract  insufficiently  alleged  must  be  pleaded 
by  exception  to  the  form.     Pacaud  v.  booker, 

2  Rev.  de  Leg.  207,  K.  B.  1811. 

378.  If  the  breach  of  contract  be  imperfectly 
alleged  in  the  declaration,  an  exception  to  the 
form  is  the  proper  plea;  but  if  the  breach  is  not 
at  all  alleged,  advantage  may  be  taken  of  the 
omission  by  demurrer.  Wagner  et  al.  k  Farran, 

3  Rev.  de  lAg.  195,  K.  B.  1811. 

379.  For    Dower.— The    plaintiff    brought 


action  for  conventional  dower,  and  the  defendant 
called  in  the  actual  holders  of  the  prooerty  oa 
which  the  dower  was  claimed,  pretending  that 
the  plain  tiff*  was  bound  to  proceed  in  the  first 
place  against  the  holders  of  sach  portions  of  the 
property  as  had  been  alienated  laat — Heidy  that 
sucn  an  exception  could  only  be  pleaded  with 
regard  to  customary  dower.  Benoil  v.  Toiumov 
d:  Tanguay  &  Bouthiller,  L.  C.  J.  168,  S.  C. 
1857. 

380.  And  in  an  action  for  customary  dower 
by  children  againf«t  a  third  bolder,  to  which  the 
defendant  pleaded  that  the  plaintifb  had  not 
alleged  in  their  declaration  that  their  father  had 
not  left  in  his  succession  property  of  anfficieot 
value  to  satisfy  their  right  of  dower— ^eld^  that 
such  a  plea  could  not  be  maintained,  and  that 
in  order  to  set  aside  the  action  it  was  necessary 
to  proceed  by  exception,  and  prove  that  the 
father  had  left  in  his  succession  property  of 
sufficient  va'ae  for  that  purpose.  Lepage  et  al 
&  Chartier,  11  L.  C.  J.  29,  S.  G.  1866. 

381.  And  heldt  also^  that  such  ofcy'ection  could 
not  be  made  by  demurrer,  but  must  be  made  by 
peremptory  exception.  lb. 

382.  For  Encroachments. — In  an  action  by  a 
municipality  for  encroach  men  ta  on  a  i>u6lic 
road,  where  the  defendants  pleaded  that  the 
encroachment  in  question  was  committed  by 
persons  possessing  the  property  on  the  other 
side  of  the  road — Held,  on  dencurrer,  that  the 
defendant  could  not  set  up  that  the  encroach- 
ment was  made  by  third  parties.  The  Corpo- 
ration of  SU  Jean  Baptiste,  Isle  L^  Orleans  r. 
Laehafice,  16  L.  C.  R.  315,  C.  C  1866. 

383.  For  Freight — The  non  performaoce  of  a 
stipulation  contained  in  a  charter  par^,  which 
does  not  amount  to  a  condition  precedent,  can- 
not be  pleaded  as  an  answer  to  an  action  of 
indebitatus  assumpsit  for  freight  Cbliman  & 
Hamilton,  2  Rev.  de  Leg.  74,  K.  B.  1819. 

384.  For  Illegal  Seizure. «  An  action  of 
trespass  or  damage  for  the  seizure  of  goods 
alleged  to  have  been  illegally  imported  xnay  be 
stayed  by  dilatory  exception  until  the  ques^ 
tion  of  forfeiture  or  non-forfeiture,  pendini;  in  a 
court  of  Vice-Admiraliy,  be  determined.  Harts- 
horn  V.  Scott  et  al.,  3  Rev.  de  Leg.  71.  KB 
1810. 

385.  For  Infringement  of  Patent. — In  ar 
action  for  the  infringement  of  a  right  of  paie^t 
for  Lower  Canada,  the  allegation  ol  an  infririj:— 
ment  in  the  county  of  '*  Montreal  *'  wa<  h^hfvj 
be  a  sufficient  indication  of  the  place  where  the 
infringement  took  place.  Prowse  v.  Pa^jnuel- . 
2L.  C.  R.  311,  S.  C.  1852. 

386.  And  in  another  action   for  the  inf Aug- 
ment of  a  patent  right,  to  which  the  detenda. : 
demurred  on  tiie  ground  that  the  declarati". 
failed   to  set  out    at   length   the  prelimiaan 
formalities  required  to  be  observed  in  order  * 
obtain  the    patent — Held,  to   be    un necee.*qir; . 
and   the  demurrer   was  dismissed .     Bernitr'v 
Beauchemin,  2  L.  C.  J.  193,  S.  C,  &  Bernit^-  v. 
Beliveau,  8  L.  C.  R  297,  S.  C.  1858. 

387.  For  malicious  ArresU—hi  an  Action  ol 
damages  for  malicious  arrest  upon  a  eapia$,  l >!. 
the  ground  that  the  defendant  waa  aoout  :o 
leave  the  orovince,  it  is  not  neoewaij  to  allegt 
in  the  declaration  that  the  actioa  ia  which  ii-. 
was  so  arrested  has  been  diamiawd.  3oyU  r. 
Amoldr  1  Rev.  de  Leg.  503,  K.  B.  ISai. 
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388.  In  ao  action  for  roalicious  arreet  of 
property  mediaiatifmm  fugm  it  w  not  necessary 
to  state  in  the  declaration  that  the  action  under 
vbich  the  arrest  wae  nnade  is  determined. 
WhUiuld  ▼.  EamiltWj  3  Rev.  de  L^g.  40, 
KB.  1811. 

389.  Fcr  Price  of  Sale. — ^In  an  action  for  the 
price  of  sale  of  certain  real  property  it  is  not 
oeceseary  to  aver  the  delivery  of  the  property 
fcld.  If  it  has  not  been  delivered  the  defendant 
muet  plead  that  fact  and  the  plaintiff  may 
reply  by  a  delivery  or  by  an  offer  to  deliver. 
Larivti  v.  ^nmo,  3  Rev.  de  Leg.  40,  K.  B. 
1817. 

390.  For  Bent. — The  lessee  in  an  action 
against  him  for  rent  cannot  put  the  plaintiff's 
title  in  issue.  HuUet  v.  Wright^  2  Rev.  de  Leg. 
59,K.B.18n. 

391.  In  an  action  againpt  the  sureties  of  a 
t^'oant  for  amount  of  rent  due  under  a  notarial 
lease,  the  defendant  pleaded  that  the  contract 
Tas  sffgnaUagmcUioue,  imposing  obligations  on 
either  i^rty,  and  tnat  it  was  not  alleged  in  the 
<iec]aration  that  the  plaintiff  had  performed 
the  doties  incumbent  on  him  in  order  to  enable 
him  to  demand  from  the  defendants  a  fulfilment 
6f  their  promise — Heldj  that  the  plaintiff  was 
r>ot  bound  to  allege  in  his  declaration  the  use 
aod  occupation  bv  the  lessee  of  the  premises,  or 
that  the  plaiutid*  had  fulfilled  the  obligation 
iocumbent  upon  him  under  the  lease.  Firrie 
^  McHuak  et  aL,  1  L.C.  R.  271,  S.  G.  1851. 

392.  Of  Trespass. — If  the  declaration  in  this 
action  contain  a  statement  of  all  the  material 
£&cta  it  will  be  sufficient;  but  where  special 
Jiimages  is  the  gist  of  the  action ^  and  it  be  not 
.lileg^  or  being  alleged  tie  not  proved,  the  action 
« i i]  be  dis ro issed .  Perdval  k  Patterson  et  alj 
S  R.270,  K.  B.  1828. 

^^93.  But  where  the  law  gives  a  right  of 
action  for  injury  it  presumes  that  damages  are 
tbe  consequence,  and  a  conclusion  for  general 
«iamages  will  b«  sufficient,     lb. 

394.  In  Bern, — All  joint  owners  in  an  action 
<'i  rem  mur-t  be  joint  plaintiffs  in  the  process 
*'d  rfjpondendum.  Bellet  et  at.  v.  AUison^  3 
Ti-  v.de  Leg.  306,  K.  B.  1818. 

a95.  On  u4ccottn/.— Where,  in  an  action  for 
"omls  sold,  the  plea  was  of  payment — flc/rf,  that 
a-  the  only  proof  of  payment  was  an  acknow- 
!''i;!ment  of  $10  on  account,  and  a  statement 
'V^rifd  by  plaintiff  that  the  balance  had  been 
'•'■'lied  by  note,  the  plea  was  bad  and  judgment 
'.» f  n  t  for  plai n  tiff.  Mercier  v .  Bousquet  et  vir., 
■  R  L.  352.  S.  C.  1874. 

^<%.  On  Bilhand  Notes. — In  an  action  against 
•li  endorser  of  a  note  of  hand  the  omission  to 
-i  lip  the  protest  in  the  declaration  can  only 
(-  »aken  advantage  of  bv  exception  to  the  form 
"  special  demurrer.  Jones  v.  Pelissoti,  2  Rev. 
i-  U'.  29,  K.  B.  &  3  Rev.  de  Leg.   72,  K.  B. 
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note 
ex- 


X^l.  in  a  declaration  on  a  promissory  i 
'A  word-  **  for  value  received  need  not  be 
.r»'.«e<i  but  the  fact  of  giving  such  value  is  a 
Matter  of  proof.  Whitney  &  Burke,  4  L.  C  J. 
V"<.  S.  C.  1854. 

yjH,  Where  a  defendant  to  an  action  on  a 
romissory  note  pleaded  want  of  notice  of  pro- 
e.'^t,  and  the  plaintiff  contended  that  the  plea 
)iouid  be  dismissed  on  the  ground  that  it  was 
iled  without  an  affidavit  accompanying  it  under 


sec.  87  of  the  Act  of  lB&7^Held,  that  as  ihe 
certificate  of  the  notary  making  the  protest 
shewed  that  the  notice  served  was  utterly  use- 
less that  an  affidavit  such  as  provided  by  tlie 
statute  was  untiecessanr.  Bobbs  in  re  et  al.  A 
Harte  et  al,  6  L.GJ.  62,  G.G.  1860  ;  2322  CG. 
&  146  G.G.P, 

399.  Where  to  an  action  against  the  epdorser 
of  a  promife^sory  note  by  the  endorsee,  the  defen- 
dant pleaded  \hat  no  sufficient  protest  of  the 
note  nad  been  made,  and  moreover  that  at  the 
time  he  endorsed  it,  the  endorser,  that  is  the 
plaintiff,  verbally  agreed  to  accept  it  on  the. 
credit  of  the  maker  alone  without  recourse  to 
defendant — Held,  reversing  the  judgment  of 
the  court  below,  that  although  the  protest, 
appeared  to  be  insufficient  on  the  face  of  the 
note,  it  would  nevertheless  be  held  to  have  been 
regularly  and  legally  made  unless  with  the 
plea  an  affidavit  had  been  produced  that  such 
notice  was  not  regularly  miude.  Chamberlain  Ik 
Ball,  6  L.  C.  J.  88  A 11  L.  G.  R.  60,  Q.  B. 
1860;  146  G.G.P. 

400.  In  an  action  on  a  promifsory  note 
where  want  of  notice  of  protest  was  raised — 
ffeld^  that  the  party  pleading  such  want  of 
notice  was  bound  to  produce  therewith  the 
affidavit  required  by  20  Vic.  cap.  44,  sec.  87.; 
Byanet  al.  &  Malo,  12  L.  G.  R.  8,  Q.  B.   186L 

401.  Where  the  defendant  in  an  action  on  a. 
promissory  note  pleaded  that  the  note  in  ques- 
tion had  been  obtained  from  him  by  surprise 
and  fal^e  representations  and  for  msufficient 
consideration — Heldt  that  he  was  not  bound  to 
produce  with  such  plea  an  affidavit  under  the 
C.  S.  L.  G.  cap.  83,  sec  86.  McCarthy  et  al  v. 
Barthe,  6  L.  C.  J.  130,  S.  G.  1862. 

402.  An  action  on  a  note  by  a  person  who 
renewed  it  after  it  became  due — J7e^,  reversing 
the  judgment  of  the  court  below,  that  to  such 
action  tlie  defendant  might  plead  all  matters 
which  might  have  been  pleaded  to  the  owner  of 
the  note.  Brooks  et  at&  Clegg,  12  L,  G.  R. 
461.  Q.  B.  1862. 

403.  And  where  it  was  proved  that  the  plain- 
tiff was  a  mere  agent  and  prite  nom  in  the 
matter,  the  same  riHing  was  made.    lb. 

404.  Where   the   defendant  demurred   to  an, 
action  on  a  promissory  note  on  the  ground  that 
the  declaration  did  not  allege  that  the  defen- 
dants signed  the  note,  and  that  it  did  not  allege 
that  they   delivered  the  Paid  note,  etc- — Held, , 
that  the  allegation  that  the  defendant  made  the 
note  was  sufficient  without  alleging  that  the 
note  was  signed  by  him,  and  as  to  the  delivery, . 
although   it  would   have   been    better  to  have 
alleged  the  delivery  by  the  maker  to  the  payees, 
the  declaration  mu.«t   be   considered   to    have 
been  sufficient.     Bullet  et  al.  v.  Shaw  et  at.,  7 
L.  C.J.47,  S.  G.  1863. 

405.  And  where  want  of  notice  of  protestj 
was  pleaded,  but  no  affidavit  produced  in  sup- 
port of  such  plea— Z^e/ef,  that  tb^  action  will 
be  maintained  notwithstanding  that  the  protest 
produced  contained  no  certificate  that  notice  of 
such  protest  had  been  given.  The  Bank  of 
Upper  Canada  &  TarcoHe,  16  L.  G-  R.  276. 
S.C.  1866;  146  G.G.P. 

406.  A  plea    to  an  action  on  a  promissory 
note  to  the  effect  that  the  protest  was  illegal  as 
having  described  the  maker  as  E.    B.   Perry^ 
instead  of  Joseph  B.  Perry,  is  bad,  and  will  tie 
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GtmiMtd.' SatUionk  Perry  ttal.,  9  L-C.  J. 
114  ft  I  L.  C.  L.  J.  84,  a.  C-  186n, 

4(fl.  Jn  an  action  on  a  promiHKirjr  note, 
vtiere  the  defendant  pleaded  by  demurrer  that 
he  bad  not  undertaken  or  promised,  aa  alleged 
in  piaintiffH  declaialion, within  live  jears— Bad, 
a  gijod  plea,  anil  tbi'  taction  waa  disniiseae-l.' 
Giard  r.  Giard,  15  L.C.  R.  494,  S.  C.  &  S.C.  R. 
18Sft- 

'  408.  Id  anacliuii  on  a  note  it  is  not  nectssarjr 
lo  mlUffi  ill  the  declarUion  that  tlit  iioit  ,' 
elamped  according  totaw.  Doute  ft  Clement, 
lO'L.C.  J.  33:,   S.  C.  1866. 

409.  In  an  aclioo  on  a  proiniRBOry  note  to 
which  the  defendant  pleaded  want  ofconaidera 
lion — Uild,  that  he  was  bound  to  produce  witli 
each  plea  an  affidavit  an  rei^nired  tiy  C-  S.  L.  C. 
cka.  63,  tec.  86.  ferry  k  OOmnell,  16 
L.C.  R.  140,  8.  C-  1»68. 

410.  Wber«  lo  an  action  on  a  promiSMrj 
DOte  the  defendant  pleaded  minority  simptj, 
Oie  plea  waa  held  to  be  inHuffi.:ient  on  the 
ground  that  be  ihould  have  pleaded  lesion  and 
M^ed  to  be  reteaeed  from  the  obligation. 
Carter  t.  POUHer,  I  B.  L.  46,  S.  C.  1863;  986 
AIOMC.C. 

'411.  In  an  action  on  a  promissory  note  pay- 
able at  a  particular  place  therein  mentioned— 


r.  MtLeod,  2  R-  C.  23T,S.  C.  I8T2. 

■'-  411.  In  order  lo  be  allowed  to  prove  Ihat  the 
■Umpeonanote  or  bill  were  placed  there  at  the 
timethenoteorbillwaamadeanafildarit  muHt 
VfHed  with  ench  pleadinj;.  DeiiUU  *.  JVaham, 
ftR.  L.  6a,  a  C.  IHT3  ;  146  C.CP. 

413.  A  d^feiue  en/a^f  to  an  action  on  a  pro- 
miiMiTj  note  will  not  be  rejected  on  motion  as  a 
violation  of  art.  l43of  the  Code  of  Procedure,  in 
not  being  aupporied  b;  an  affidavit  denying  the 
rignatureto  Inenoie.  The  Mechaniei  Bank  & 
SaOe.ZOL.C.  J.  196,8.  C.  18T6. 

.  414.  On  Oontrtiett.— To  a  written  contract  to 


F.  Bourbier,  2  Rev.  de  Leg.  T8,  K.  B.  1H09. 

415.  In  an  action  on  a  contract  the  ccmtract 
must  be  set  out  in  the  dedaraliou.  Stj/mour  v. 
Matkvrin,  2  Rev.  de  Leg.  208,  R.  B.,  &  3  Rev. 
d«Ug.39,  K.  B.  1812. 

416.  On  Safe.— Where   action  waa   brought 
r  for  the  price  of  sale, 


pfeads  grounds  of  the  rescission  of  the  contract, 

he  mast  not  only  pray  for  the  dismissal  of  the 

but    also  that  the  contract  be  rescinded. 


fHaon  V.  Butull.  5  B.  L.  669,  S.  C  1874. 

'  417.  Poue*»ory.—lu  an  action  en  compjtrinte, 
poeaeesion  for  a  year  and  aday  antecedent  to  the 
day  on  which  the  treapaee  was  committed  must 
be  alleged  in  the  declaration.  Jourdainv-  Via- 
MUX,  3  Rev.de  Ug.39,  E.  B.  1B69. 
XSXTI.  Ih  CiSES  OF  Libel. 

'  41B.  In  an  action  dii^aree  the  time  and 
place  when  and  where  the  worda  were  epoken 
must  be  staled,  otherwise  the  action  niav  be 
diemisBed  on  exception  to  the  form.  Gimau  v. 
Ugendre,  3  Rev.  de  Leg.  39,  K.  B.  1820. 

.  419.  And  in  an  action  of  damages  tbr  alsnder 
— Hdd,  that  a  plea  in  the  nature  of  a  plea  in 
jaitificalioo  would  not  be  dismieeed  because  it 


did  not  dontaii)  an  tfdmiistOD  of  tM  n)*  ot'Oic 
words  ir.tended  lo  be  juAiAed-  tfaoj  kftrj'- 
ton,  11  L.  C.  R.  409,  Q.  B.  1861. 

420-  'And  in  another  aciton  OT  (Udikh  for 
libel  andrlandercootainiDg  thnw  counts  Grou|liI 
aeainst  three  persons  describMl  ae  til  oT  [lie 
(Sly   of  New' York,  mercantrie'-agente  and  t..- 

E.rtners,  carrying  on  busihest  tn  the  City  of 
onlreal  under  the  tiaine,  style  abJ  firm  of  R. 
O.  Dan  ft  Co.,  eiceptime  to  the  form  vrrr 
tiled  by  two  of  the  defendants  dn  the  |:riraThl 
inter  aHa  beoauselbe  cauEeof  aclioii  «u  ir- 
snScientiy  libelled,  ina'rouch  asit  wU  allfif-1 
that  tbe  defendant  faleely  and  malicioaelj  U 
cmnpoBe  atid  write  in  a  certain  book  IcepCia  thr 
officetrf  tbe  defendants  acertain  rklse.neinJtlor.a 
and  malicious  libel,  to  the  efiifct  that  tbe  fM 
plaintiff  was  not  reliable,  or  that  tbe  plsintid 
was  insolvent,  or  worda  to  tbkt  efltct;bcitulk 
delendania  had  reineed  to  albw  the  plaioiiff  it> 
see  the  book  be  was  unable  10  state  the  euci 
words  therein  written — JfeM,  that  theeiCe|il<ot 
waa  welt  founded,  and  the  acticn  inn<l  be  in- 
missed.  McDonald  v.  Dun  et  at,  11  U  C.  R. 
346,  S.  C.  1862. 

421.  And  where  the  defendant  fJeaded  ilui 
what  he  actually  said  concemtfig  tbe  plugi.f 
differed  trom  what  was  alleged  in  the  pkainiif* 
declaration- ^eid,  that  the  pleti  •  -  ' 
DeHtUr.Bet     '        -  -     ~    —^     ~ 

422.  And  a 
ft  C.  37  Tic.  cap.  38,  sec.  5  et  *eq. 

XXXVII.  In  C*TIA8. 

423.  Where  to  an  action  of  capias  the  defen- 
dant by  petition  after  judgment  set  nntbittke 
allegationa  of  the  affidavit  ou  wbich  the  apiv 
issued  were  false,  and  prared  for  hil  rtlnx^ 
Held,  that  exception  to  tbe  affidavit  coeli  o" 
be  taken  after  Bnal  judgment  rendeied.  fiw« 
etal,v.  Gordon,  2  L.  C.J.  16!.  S.  C.  18M ;  "I't 
et  leq.  C.  C.  P. 

XXXVin.  IxoniBBT*!,  DBMiini. 

♦24.  In  an  action  for  rent  in  irhich  the  pl»'=- 
tiff  reserved  hie  right  to  new  conclnsionp  it  ov 
rent  then  accruing  and  that  actually  bectXK 
due  before  the  case  was  ready  for  jad|«i»'— 
BeU,  after  deliberation  that  such  new  nmclir 
aions  could  be  added  and  judgmeol  rmi"™  I 
thereon  without  any  ftirther  eeriioe  on  the  Jf 
fendaoU'     Dvboit  v.    OmOlutr,  2  U  C  J.  * 


LtiOn— ^eid,  that  the  plea  ««e  emd 
V.  Beaudry  13  L.  C:  J.  HI.  8.  C  ISM, 
And  also  that  what  he  *aM  was  true.  lb. 
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437.  Heidi  reye»ing  the  jadffment  of  th* 
40sri  below,  that  an  affirmative  pleai  aach  as  a 
fiu  «r  oompen^atioD,  may  be  nled  with  the 
geB€ral  iasQe.  Clark  t.  JohnsiaUf  3  L.  C.  B. 
421,  Q.B.  1863. 

428.  Where  the  defendant  pleaded  a  ^remp- 
iorj  exception  which  commenced  by  saying  that 
the  allegations  of  the  plaintiff^s  declaration  were 
uofouDded  in  law  and  m  fact^and  then  went  on  to 
etate  thegroaodeof  his  defence^  founded  entirely 
CD  fiict,  toe  plea  was  rejected  as  irregular  and  in- 
aimissible.  Adduon  v.  Bergeron  et  al.,  1 
L  C.  J.  1S>7,  S.  C.  1857  j  146  Cf.  C,  P. 

429.  Where  the  defendant  with  a  plea  of  pay- 
TneDt  filed  alaoA  dtfense  aufowh  en /ait,  and 
the  plaintiff  made  motion  that  he  be  lield  to 
nhowe  between  them,  they  were  held  to  be  not 
ioeompatible,  and  the  motion  was  dismissed. 
Sarauli  r,  JSU»ce»3  L.C.  J.137,  S.C.  1859;  146 
€.  C.  P. 

430.  Where  the  plaintiff  by  his  declaration 
net  up  a  deed  of  sale  by  him  to  the  defendant 
and  complained  of  the  defendant  for  having  en- 
croached upon  his  property,  asking  that  be  be 
condemned  to  remove  such  encroachment,  and 
also  that  be  be  condemned  to  fill  up  an  excava- 
tioQ  which  he  had  made  and  remove  the  trap- 
door, and  also  to  lower  the  passage,  so  that  it 
could  be  conveniently  used,  and  to  pay  $250 
damaeefl — Beld,  that  these  conclusions  cod- 
tainedthree  different  and  incompatible  actions, 
and,  although  rising  out  of  a  deed  of  sale  from 
him  to  defendant,  could  not  be  joined.  Robert 
ion  k  Stuart,  13  L.  G.R.  462,  S.  C.  1863. 

431 .  Where  a  plea  to  the  merits  contained  al- 
legations and  conclusions  inconsistent  with  one 
another,  and  belonging  to  two  different  classes  of 
ple*»'—Beld,  on  demurrer,  that  those  which  did 
TfOt  properly  belong  to  the  plea  must  be  dif*- 
missed.  CAapmon  v.  NimtnOf  8  L.C.  J.42  &  14 
L.  C.  R.  103,  S.  C.  1863 ;  146  C.  C.  P. 

432.  In  an  action  against  a  wife  separate  as  to 
property  bj  a  grocer  for  necessaries  for  family 

■lield,  that  pleas  of  compensation  and  pre- 


scription are  inconsistent  with  pleas  of  never  in 
debted.     Elliot  k   Grenier  et  ux.,  1  L.  C  L.  J. 
91, 8.  C.  1865. 

433.  In  an  action  to  be  re-instated  in  a  church 
WW  (bane  jfcUronal)  of  which  the  plaintiff  had 
been  deprived  bj  Uie  Fabrique — Held,  that 
there  was  no  cumulation  of  the  petitory  with  the 
possessory,  in  alleging,  as  defendants  had  done 
in  their  exception,grounds  which  referred  solely 
And  directly  to  the  right  of  property  in  the  pew 
in  question.  Dubeau  v.  La  Fubrique  de  Uee- 
ciambeault  et  al,k  Dubeau,  2  Q.  L.  R.  6,  S.  G, 
l-»68. 

434 .  Where  the  plaintiff  by  his  declaration  (or 
nedtioo)  alleged  that  the  person  elected  and 
iiolding  the  position  of  mayor  of  Montreal  wan, 
at  the  time  of  his  electiooi  disqualified  from 
being  so  elected,  and  was  in  consequence  ille- 
ealljr  occupy ing  the  po6ition,and  alleged  also  by 
the  aame  aecmration  that  the  election  in  ques- 
tioo  was  null  and  void  for  reasons  therein  stated, 
&od  asked  that  it  be  so  declared — Held,  on 
dilatory  exception^  that  such  allegations  and 
coocltusions  were  incompatible  with  each  other, 
wUhiD  the  meaning  of  the  provisions  of  the  Code 
of  Procedure.  Beaudry  v.  Workman,  13  L.G.J. 
15,  8.  C.  1869 ;  120,  sec.  6,  C.  G.  P. 

435.  A  dtfenst  en  fait  and  an  exception  of 


payment  maj  be  pleaded  together,  and  are  apt 
contradictory,  nor  can  the  defendantb^  bougd 
by  admissions  in  his  plea  of  payment.  Le^lerc 
v.  Durand,  1  Q.  L.  B.  382,  Cf.  0. 1873. 

XL.  Iv  Htpothioabt  Aotiov. 

436.  Opposition  was  filed  for  the  amount  of  a 
hypothec,  and  the  opposition  was  contested  on 
the  ground  that  no  registration  of  the  hvpothtc 
was  alleged — Held,  that  where  the  hypotnec  was 
opposed  to  chirographic  claims  the  allegation  of 
registration  was  unnecessary.  Duncan  k  WVU 
son  k  MeCUnnan  k  WUson  k  Wood,  2  L.  G.  J. 
253,  S.  G.  1857. 

437.  In  a  hypothecary  action  against  the  thifd 
holder,  the  defendant  may  validly  plead  the  ex- 
ception of  discussion,  notwithstanaing  that  his 
mortga^  sued  on  is  a  special  mortgage ;  but  he 
has  no  right  to  claim  or  hold  the  property  until 
his  improvements  and  ameliorations  nave  been 
paid  for.  Price  v.  Nelson  k  McKay,  2  L.  G.  B. 
454,  S.  G.  1851 ;  2066  G.  G. 

438.  Plaintiff  brought  a  hypothecary  action 
against  the  defendant  as  the  holder  of  an  im- 
moveable hyoothecated  by  a  third  partjr  for 
a  debt  due  by  him  to  the  firm  of  which  plaintiff 
was  a  memkier,  the  oartnership  having  been  dis- 
solved and  plaintiff  naving  become  proprietor  of 
all  the  debts  due  the  partnership--Ji(sM,  that 
the  conclusions  of  the  debtor,  praying  that  the 
holder  be  condemned  to  pay  the  amount  of  the 
mortgage  against  the  said  immoveable  unless  he 
preferr^  to  abandon  it,  were  illegal.  Bentmd  v. 
Proulx,  10  L.  G.  R.  476,  S.  G.  1866  j  2061  G.  0. 

439.  A  hvpothecarv  action  which  concludes 
by  askine  that  the  defendant  be  condemned  to 
pay  the  claim  or  abandon  the  property  is  sufii- 
cient  Homier  v.  Lemoine,  14  L.  G.  «r  58,  S.G. 
1869. 

440.  The  plaintiff  in  a  hypothecary  actfon  is 
well  founded  in  demanding  a  personal  condem- 
nation against  the  tiers  ditenieur  unless  he  pre- 
fers to  ^ive  up,  Ac.  La  SocUti  de  Construe- 
Hon  Mitropotitaine  v.  Bourassa,  20  L.  0.  J*^ 
304,  S.  G.  1876. 

XLI.  Ik  Ihprobatio  k. 

441.  If  the  party  who  files  an  acte  or  deed 
which  is  impeached  en  faux  omits  to  declare 
that  he  means  to  make  use  of  it,  he  is  not  fore- 
closed from  doing  so,  but  may  still  be  admitted 
to  make  his  declaration  on  payment  of  costs. 
Proulz  v.  Proulx,  3  Rev.  de  Leg.  198,  K.  B- 
1818. 

XLII.  In  Ivforhatiov  by  thb  Gbowv. 

442.  Information  was  laid  on  the  part  of  the 
Grown  to  cause  two  casks  of  planes  seized  by 
the  customs  ofi&cers  for  an  infraction  of  the 
revenue  law  to  be  condemned,  the  goods  having 
been  imported  without  the  pajrment  of  dutiea^* 
Held,  that  in  such  an  information  the  allegation 
that  the  goods  ought  to  be  forfeited,  being 
seized  as  having  been  imported  into  the  province 
without  the  duties  having  been  paid,  was  insuffi- 
cient, and  that  there  inust  be  a  sabatantive  alle- 
gation that  they  were  imported  and  brought  into 
tne  province  in  violation  of  the  cufltoms  regala> 
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dtemiBfeed. '  Seullwn  k  Perry  et  al.,  9  L.  C.   J. 
174  A  1  L.  G.  L.  J.  «4,  8.  C  1865, 

40>7.  In  an  action  on  a  promiseory  note, 
where  the  defendant  pleaded  by  demurrer  that 
lie  bad  not  undertaken  or  promised,  as  alleged 
in  plaintifiTe  declaration,witnin  live  years — Held, 
a  good  plea,  and  the  action  was  di8nii888e<1. 
eiard  t.  Oiard,  15  L.C.  R.  494,  S.  C.  &  S.C  R. 
1865* 

•  408.  In  an  actiuu  on  a  note  it  is  not  necsseary 
to  allege  in  the  declaration  that  the  nou-  i..^ 
fitiimp€^  according  to  law.  Doyle  &  Clement, 
lOL.C.  J.  33:,  S.  C.  1866. 

409.  In  an  action  on  a  promissory  note  to 
which  the  defendant  pleaded  want  of  considera 
tion — Heidi  that  he  was  bound  to  produce  with 
Buch  plea  an  affidavit  as  required  by  C  S.  L.  O. 
ekp.  83,  tec.  86.  Kerry  &  aConnell,  16 
L.  C.  R.  140,  S.  C-  1866. 

410.  Where  to  en  action  on  a  promissory 
mote  the  defendant  pleaded  minorrty  simply^ 
ttte  plea  was  held  to  be  insufficient  on  the 
ground  that  he  should  have  pleaded  lesion  and 
asi^ed  to  be  released  from  the  obligation. 
Ckaier  v.  PelUiidr,  1  R.  L.  46,  S.  C.  1868  j  986 
A1002C.C. 

'411.  In  an  action  on  a  promissory  note  pay- 
able at  a  particular  place  therein  mentioned-^ 
Heid,  that  presentation  at  such  place  must  be 
alleged.  Plaintiff  allowed  to  amend.  Partridge 
▼.  HtLeod,  2  R.  C.  237,8.  C.  1872. 

•!  412.  Id  order  to  be  allowed  to  prove  that  the 
siampe  on  a  note  or  bill  were  placed  there  at  the 
time  the  note  or  bill  was  made  an  affidavit  must 
l)e'ined  with  sucb  pleading.  DesiUts  v.  TVa/uwh 
5  R.  L.  62,  8.  C.  1873  ;  146  C.CP. 

413.  A  defense  enfoit  to  an  action  on  a  pro- 
missory note  will  not  be  rejected  on  motion  as  a 
violation  of  art.  143  of  the  Code  of  Procedure,  in 
not  being  supported  by  an  affidavit  denying  the 
Mgnature  to  the  note.  The  Mechanics  Bank  & 
Stale,  20  L.  C.  J .  196,  8.  C.  1876. 

•  414.  On  Cantracts.—To  a  written  contract  to 
pay  money  non  numeraia  pecunice  may  be 
plcEuled  under  the  same  circumstances.  Foriier 
y.Bowrbier,  2  Rev.  de  Leg.  78,  K.  B.  1809. 

416.  In  an  action  on  a  contract  the  contract 
must  be  set  out  in  the  declaration.  Seymour  v. 
Mathunn,  2  Rev.  de  Leg.  208,  K.  B.,  &  3  Rev. 
d^I>g.39,  K.  B.  1812. 

416.  On  Sale.— Where  action  was  brought 
against  a  purchaser  for  the  price  of  sale,  and  he 
pleads  grounds  of  the  rescission  of  the  contract, 
ne  must  not  only  pray  for  the  dismissal  of  the 
action  but  also  that  the  contract  be  rescinded. 
Friaon  v.  Bussellj  6  R.  L.  659,  8.  C.  1874. 
'  417.  Possessory, — In  an  action  encomplainte, 
possession  for  a  year  and  a  day  antecedent  to  the 
day  on  which  the  trespass  was  committed  must 
be  alleged  in  the  declaration.  Jourdain  v.  Fig- 
neux,  3  Rev.  de  Leg.  39,  E.  B.  1869. 

XXXYI.  In  Cases  or  Libel. 

'  418.  In  an  action  ^injures  the  time  and 
place  when  and  where  the  words  were  spoken 
must  be  stated,  otherwise  the  action  mav  be 
dismissed  on  exception  to  the  form.  Gouaie  v. 
lAgendre,  3  Rev.  de  Leg.  39,  K.  B.  1820. 

•  419.  And  in  an  action  of  damages  for  slander 
— Held,  that  a  plea  in  the  nature  of  a  plea  in 
justification  would  not  be  dismissed  because  it 


did  not  (Sontaiu  an  iidmt^i6n  of  tM  u^  of'tlie 
words  intended  to  be  iu^ified.  Ougy  ft  'Fergtt" 
son,  11  L.  G.  R.  409,  Q.  B.  1861. 

420'  And  in  another  action  of  dami^es  for 
libel  and  blander  containing  thf^  counts  bron^it 
against  three  persons  described  as  all  of  the 
City  of  New' York,  mercantile  agents  and  cc- 

Skrtnerf),  carrying  on  bubitiess  in  the  City  of 
ontreal  under  the  name,  style  atul  firm  of  R. 
O.  Dun  &  Co.,  ezceptintis  to  Ihe  form  were 
Hied  by  two  of  the  defendants  on  the  ground 
inter  aUa  because  the  cause  of  action  was  in— 
sufficiently  libelled,  inapmucb  as  it  was  alleged 
that  the  defendant  falsely  and   maliciously  did 
compose  SLtd  write  in  a  certain  book  kepi  in  the 
office  of  the  defendants  a  certain  false,  scandalous 
and   malicious  libel,  to  the  effect  that  the  said 
plaintiff  was  not   reliable,  or   that  the  plaintiff 
was  insolvent,  or  words  to  th^t  eflbct ;  b<it aa the 
defendants  hsid  refused  to  allow  the  plaintiff  to 
see  the  book  he  was  unable  to  state  the  exact 
words  therein  written — Held,  that  the  exoepuoi» 
was  well  founded,  and  the  action  mn«t  be  dis- 
missed.   McDonald  v.  Dun  et  oL,  12  L.  C.  R. 
346,  8.  C.  1862. 

421.  And  where  the  defendant  pleadsd  that 
what  he  actually  sard  concerning  the  plaratiff 
differed  fW>m  what  was  alleged  in  the  plkbitifira 
deelaratiOn-r-J7e2cI,  that  the  plea  was  good. 
DeHsle  y.  Beaudry  12  L.  C:  S.  221,  S.  G.  164^. 

422.  And  also  that  what  he  said  was  true.  lb* 
A  C.  37  Vic.  cap.  38,  sec.  6  ei  stq. 

XXXVn.  Ih  Capias. 

423.  Where  to  an  action  of  capiat  tbe'  defen- 
dant by  petition  after  judgment  set  ud  Chat  the 
allegations  of  the  affidavit  ou  which  the  capias 
issued  were  false,  and  prayed  for  his  release — 
Held,  that  exception  to  the  affidavit  oould  not 
be  taken  after  final  judgment  rendered.  Hogan, 
ei  al,  V.  Oordon,  2  L  O.J.  162,  S.  C  1858 ;  81» 
et  seq.  C  C.  P. 

XXXVin.  IxcmsNTAL  Demand. 

424.  In  an  action  for  rent  in  Trhich  the  plain- 
tiff reserved  his  right  to  new  conclusionfl  for  the 
rent  then  accruing  and  that  actually  become 
due  before  the  case  was  ready  for  judgment — 
Heldt  after  deliberation  that  such  new  oooclo- 
sions  could  be  added  and  judgment  rendered 
thereon  without  any  farther  service  on  the  de> 
fendanU*  Dubois  y,  Oauthier,  2  L.  C.  J.  94, 
8.  C.  1867. 

XXXI^  Inoompatible. 

426.  The  conclusions  of  tw  distinct  actions 
cannot  be  joined  in  one  and  the  same  declara- 
tion. Gagnon  &  Tremblay,  3  Rev.  de  L^g.  2^, 
K.  B.  1811 ;  146  C.  C-  P. 

426.  But  several  counts  in  a  declaratioD  for 
one  hundred  pounds  each,  founded  on  promises 
which  are  within  the  scope  of  one  and  the  same 
action  with  conclusions  for  XI 00  only,  is  a  good 

Flea.    Cctsey  &  Brown,  3  Rev.  de  Leg.  39,  £>  B. 
817. 


«  This  incidental  demand  U  made  Irr  a  petl 
panled  by  the  documents  in  tapport  ther«gi; 
npon  the  opposite  party.    160  C.  0.  P. 
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427.  ffddi  revemnz  the  jadsment  Qf  th* 
'^ouri  below,  that  an  affirmative  plea,  such  ad  a 
jkka  «f  oomp^itatioD,  may  be  filed  with   the 

feaeral  ieeiie.    GUtrk  v.  JoAfUton,  3  L.  C  B. 
21,  Q3. 1863. 

428.  Where  the  defendaat  pleaded  a  peremp- 
•torj  ezceptioo  which  commenced  by  sajf mg  that 

the  alleeatipnfiof  the  plaiotiff^s  deciaratioo  were 
vufouDded  in  law  and  in  fact^and  then  went  on  to 
«tate  thegroandsof  hie  defence,  founded  entirely 
on  iact,  the  plea  was  rejected  as  irregular  and  in- 
^^misfiible.  Adduon  v.  Bergeron  et  al,,  1 
L.  C.  J.  1»7,  8.  C,  1867 ;  146  Cf.  C,  P. 

429.  Where  the  defendant  with  a  plea  of  pay- 
Tnent  filed  alsoA  dtfense  aufonde  en  fait,  and 
"the  plaintiff  made  motion  that  he  be  held  to 
«hooee  between  them,  they  were  held  to  be  not 
incompatible,  and  the  motion  was  dismissed. 
.Sarendt  v.  ElUce,  I  L.C.  J.  137»  S.G.  1859 ;  146 
<3.  C.  P. 

430.  Where  the  plaintiff  by  his  declaration 
flet  up  a  deed  of  sa)e  by  him  to  the  defendant 
4ind  complained  of  the  defendant  for  having  en- 
-CFoached  upon  his  property,  asking  that  be  be 
condemned  to  remove  such  encroachment,  and 
■also  that  he  be  condemned  to  fill  up  an  excava- 
tion which  he  had  made  and  remove  the  trap- 
door, and  also  to  lower  the  passage,  so  that  it 
•<2oald  be  conveniently  used,  and  to  pay  $250 
-damases — Edd^  that  these  conclusions  coo- 
tained  three  di^rent  and  incompatible  actions, 
4nd,  although  rising  out  of  a  deed  of  sale  from 
him  to  defendant,  could  not  be  joined.  Robert 
^an  &  Stuart,  13  L.  C.  R.  462,  S.  C.  1863. 

431.  Where  a  plea  to  the  merits  contained  al- 
legations and  conclusions  inconsistent  with  one 
another,  and  belonging  to  two  different  classes  of 
pleas — Held,  on  demurrer,  that  those  which  did 
Miot  properly  belong  to  the  plea  must  be  dii^- 

ffrissed.     Chapman  v.  Nimmot  8  L.G.  J.42  &  14 
L.  C.  R.  103,  S.  C.  1863 ;  146  C.  C.  P. 

432.  In  an  action  against  a  wife  separate  as  to 
property  by  a  grocer  for  necessaries  for  family 
use — jUeldj  that  pleas  of  compensation  and  pre- 
scription are  inconsistent  with  pleas  of  never  in- 

.debied.     EUiot  k   Grenier  et  ux.,  1  L.  G.  L.  J. 
:^1,  8.  C.  1866. 

433.  In  an  action  to  be  re-instated  in  a  church 
ypew  (banc patronal)  of  which  the  plaintiff  had 
f>een  deprived  by  the  Fabrique — Held,  that 
•there  was  no  cumulation  of  the  petitory  with  the 
possessory,  in  alleging,  as  defendants  had  done 
in  their  exception, grounds  which  referred  solely 
and  directly  to  the  right  of  property  in  the  pew 
in  question.  Dubeau  v.  La  Fabrique  de  Dee- 
^hambeault  et  al.k  Dubeau,  2  Q.  L.  R.  6,  S.  G, 

1868. 

434 .  Where  the  plai  ntiff  by  his  declaration  (or 
petition)  alleged  that  the  person  elected  and 
Lolding  the  position  of  mayor  of  Montreal  wan, 
at  the  time  of  his  election,  disqualified  fh>m 
being  so  elected,  and  was  in  consequence  ille- 
^11/  occupying  the  po6ition,and  alleged  also  by 
uie  same  declaration  that  the  election  in  ques- 
tion was  null  and  yoid  for  reasons  therein  stated, 
And  asked  that  it  be  so  declared — Held,  on 
<ll]atoiry  exception,  that  such  allegations  and 
-conclusions  were  incompatible  with  each  other, 

within  Uie  meaning  of  the  provisions  of  the  Gode 
*  of  Procedure*   Beaudry  v.  Workman,  13  L.G  J. 
15,  8.  G.  1869 ;  120,  sec.  6,  C.  G.  P. 
436.  A  dtfense  en  fait  and  an  exception  of 


payment  maj  be  pleaded  UMMther,  mid  are  apt 
contradictory,  nor  can  the  defendantbtf  bougd 
by  admisaioQS  in  his  pleaof  pavment.  Le^lerc 
Vn  Dwrand,  1  Q.  L.  R.  382,  Cf.  0. 1873. 

XL.  IV  HTPOTHI0i.BT  AOTIOK. 

436.  Opposition  was  filed  for  the  amount  of  a 
hypothec,  and  the  opposition  was  contested  on 
the  ground  that  no  registration  of  the  hypothtc 
was  alleged — HM,  that  where  the  hypotnec  was 
opposed  to  chirographic  claims  the  allegation  of 
registration  was  unnecessary.  Duncan  k  WiU 
eon  &  MeCUnnan  k  WUetmk  Wood,  2  L.  G.  J. 
263,  8.  G.  1867. 

437.  In  a  hypothecary  action  against  the  thivd 
holder,  the  defendant  may  validly  plead  the  ex- 
ception of  discussion,  notwithstanding  that  his 
mortgage  sued  on  is  a  special  mortgage ;  but  he 
has  no  right  to  claim  or  hold  the  property  until 
his  improvements  and  ameliorations  nave  been 
paid  for.  Price  v.  Neleon  k  McKay,  2  L.  G.  B. 
464,  S.  G.  1861 ;  2066  G.  G. 

438.  Plaintiff  brought  a  hypothecary  action 
against  the  defendant  as  the  holder  of  an  im- 
moveable hypothecated  by  a  third  partjr  for 
a  debt  due  by  him  to  the  firm  of  which  plaintiff 
was  a  memMr,  the  nartnership  having  been  dis- 
solved and  plaintiff  naving  become  proprietor  of 
all  the  debts  due  the  partnership-^ Jiis^,  that 
the  conclusions  of  the  debtor,  praying  that  the 
holder  be  condemned  to  pay  the  amount  of  the 
mortgage  against  the  said  immoveable  unless  he 
preferr^  to  abandon  it,  were  illegal.  Renaud  y. 
Trwilx,  10  L.  C.  R.  476,  8.  G.  1866  j  2061  G.  0. 

439.  A  hypothecary  action  which  concludes 
by  ask  in  e  that  the  defendant  be  condemned  to 
pay  the  claim  or  abandon  the  property  is  suffi- 
cient Homier  v.  Lemoine,  14  L.  G.  «r  68,  S.G. 
1869. 

440.  The  plaintiff  in  a  hypothecary  aotfon  is 
well  founded  in  demanding  a  personal  condem- 
nation against  the  tiere  ddtenteur  unless  he  pre- 
fers to  ^ive  up,  &c.  La  SocUtS  de  Construc- 
tion Mitropotitaine  v.  Bourasia,  20  L.  C.  J*^ 
304,  8.  G.  1876. 

XLI.  Ik  Im probatio  k. 

441.  If  the  party  who  files  an  acte  or  deed 
which  is  impeached  en  faux  omits  to  declare 
that  he  means  to  make  use  of  it,  he  is  not  fore- 
closed from  doing  so,  but  may  still  be  admitted 
to  make  his  declaration  on  payment  of  costs. 
Proulx  v.  Proulz,  3  Rev.  de  Leg.  198,  K.  B. 
1818. 

XLn.  In  Ikformatiov  by  thb  Gbowv. 

442.  Information  was  laid  on  the  part  of  the 
Grown  to  cause  two  casks  of  planes  seised  by 
the  customs  officers  for  an  infraction  of  the 
revenue  law  to  be  condemned,  the  goods  having 
been  imported  without  the  pajrment  of  dutiea^ 
Held,  that  in  such  an  information  the  allegation 
that  the  goods  ought  to  be  forfeited,  being 
seized  as  having  been  imported  into  the  prorinee 
without  the  duties  having  been  paid,  was  insufil- 
cient,  and  that  there  inust  be  a  substantiye  aUa- 
eation  that  they  were  imported  and  brought  into 
tne  proylnce  in  yiolation  of  the  customs  regala> 
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tioos.    HU  SoUeitor  Oeneral  k  DarUng  et  al, 
2L.G.R.  20.8.0. 1861. 

443.  And  ndd^  dao,  thai  the  omismon  of  the 
words"  ftninat  the  form  of  the  statute''  was 
iatal.  lb. 

XLTTI.  IkLbssob  akd  Lkssbb  Casks. 

444.  Where  a  lessee  brings  action  in  eject- 
ment under  the  statute  18  Vic.  cap.  108*  it  is  not 
necessary  to  invoke  such  Act  in  the  declaration. 
Brawn  v.  Janes,  4  L.  C.  J.  35|  S.  C.  1860 ;  887 
et  sea.  C.  C.  P. 

44o.  There  is  no  incompatibility  between  the 
allegations  of  a  verbal  lease  and  an  account  for 
lease  and  occupation.  Harrower  &  Wilkie,  I 
L.  C.  L.  J.  37,  (57b.  1865. 

XLIV.  Iv  Maritim ■  Gases. 

446.  An  allc^tion  in  a  case  of  danriage  by 
collision  pleaded  in  general  terms  the  history  of 
the  ship  proceeded  against  for  some  days  pre- 
vious to  the  collision,  statements  made  by  the 
mate  and  seamen  of  the  ship,  proceeding  with 
respect  to  the  state  of  their  vessel,  the  age  of  the 
latter  ship^  variation  between  the  accounts  given 
in  the  protest  and  libel,  and  delay  in  instituting 
iht  proceedings— Held,  that  the  previous  history 
of  the  ship  was  admissible  as  Deing  usual  and 
convenient.  The  MeUona  inre.^  2  Kev.  de  Leg. 
288,  Q.  B.  1846. 

447.  And  keld^  also,  that  such  only  of  the 
statements  as  foroved  part  of  the  res  gesta  were 
admissible.    lb. 

448.  Beld,  also,  that  the  ase  of  the  ship 
might  be  pleaded  to  account  for  her  loss.    lb. 

449.  AikI  that^  inasmuch  as  the  protest  itself 
was  to  have  been  brought  in,  the  statements 
contained  in  it  need  not  be  pleaded.    lb. 

460.  And  that  it  was  not  necessary  to  allege 
in  the  responsive  allegation  the  delay  appearing 
on  the  face  of  the  pn^eedings.    lU 

XLV.  Iv  OrposiTioH. 

461.  Held,  on  demurrer,  that  a  plea  to  an 
opposition  afin  cT  annttZer  founded  on  a  judgment 
in  separation  of  property,  which  attacks  the 
validity  of  the  sround  upon  which  such  judg- 
ment is  rendered,  is  bad.  Rouih  v.  Maguire  a 
Maguireei  ah,  10  L.  G.  R.  206,  S.  G.  1860. 

462.  Several  lots  of  land  were  seized  and  sold 
and  the  moneys  returned  into  court.  None  of  the 
lots  being  advertised,  they  being  held  in  free  and 
common  soccage,  the  respondent  filed  an  opposi- 
tion and  claim^  on  one  of  the  lots  in  the  usual 
wav  as  a  hypothecary  creditor.  The  appellant 
had  a  special  mortgage  on  the  lot  in  question, 
but  in  her  opposition  she  did  not  allege  that  the 
lot  was  held  in  tree  and  common  soccage.  On 
a  contestation — Held^  reversing  the  judgment  of 
the  court  below,  that  such  an  allegation  was  not 
necessary,  and  that  to  set  aside  the  collocation  of 
the  respondentywho  had  been  ranked  before  her, 
it  was  only  necessary  to  alleee  the  fact  in  ques- 
tion,and  notwithstanding  such  fact  had  not  been 
alleged  she  was  entitled  to  costs  of  contestation 
which  had  been  denied  her  in  the  court  below. 
Evane  ds  Boomtr,  11  L.  G.  K.  465,  Q.  B.  1861. 


XLVI.  Is  Pbtitobt  Aotiov. 

463.  Where  the  defendant  in  a  peCitorr  aotioQ 
pleaded  that  before  the  date  of  the  i)laiBlifi'» 
title  be  had  been  in  poosessioa  of  toe  lot  as 
proprietor  for  more  than  ten  years,  aod  setting 
up  no  title,  the  plea  was  ketd  to  be  irreguhtf- 
and  insufficient  m  law,  as  failing  to  allege  with 
sufficient  certainty  an  adverse  title  oo  his  pari^ 
Osgood  k  Kellam,  10  L.  G.  R.  22,  Q.  B.  1859. 

464.  And  in  another  petitory  action — Seid^ 
that  the  plaintiff  could  not  succeed  upps  a  title 
which  had  not  been  pleaded,  and  wbicb,  ooo- 
sequently,  the  defendant  had  had  no  opportunity' 
of  answering.  Gibson  k  Wear,  6  L.  G.  J.  78  ib 
12  L.  G.  R.  98,  Q.  B.  1863. 

XLVU.  In  Quo  Wabrakto. 

465.  The  petition  required  for  the  issuing  of  a. 
writ  of  quo  warranto,  which  sets  forth  generally 
the  j^unds  of  complaint,  is  sufficient,  without 
setting  forth  thedeuils.  Dr<uer  k  Buimu,  10 
L.  G.R.289,  Q.  B.  1860. 

XLVIII.  In  Revendicatioh. 

456.  In  an  action  in  revendication  if  the  de» 
fendant  be  in  possession  as  a  lessee  of  the  pro* 
perty  demanded  he  must  plead  his  lease  by- 
exception  dilatoire,  Clement  v.  Hamel,  I  Rev. 
de  lig.  506,  £.  B.  1817. 

457.  And  where  the  defendant  in  such  actioo 
pleads  by  exception  temporaire  that  he  held 
the  property  demanded  as  guardian,  appointed 
by  a  justice  of  the  peace,  and  prays  that  the 
plaintiff's  action  be  dismissed,  it  ii  irregular^ 
Pacaud  v.  Begin^l  Rev.  de  L6g.  507,K.B.  1818. 

468.  And  held,  also,  that  he  could  only  stay 
proceedings  until  the  person  firom  wbooi  he 
derived  authority  to  keep  the  property  claimed 
is  made  a  party  to  the  suit,  and  his  ezoeplion, 
therefore,  snould  be  an  exception  dilatoire,     lb. 

459.  In  an  action  in  revendication  the  title  ou 
which  the  plaintiff  claims  must  be  distinctly 
stated  in  the  declaration,  and  if  it  is  not  it  is  a 
good  cause  of  exception  to  the  form.  PeiulhiQt 
V.  ScoH,  3  Rev.  de  L^g.  195,  E.B.  1820. 

460.  And  where  the  defendant  pleaded  thai 
the  plaintiff  did  not  demand  by  his  declarmtion 
to  have  the  attachment  in  revendication  de- 
clared good  and  valid,  and  that  the  effects  seized 
be  delivered  up  to  him — Held,  confirmmg  the 
judgment  of  the  court  below,  to  be  unnecessary ,. 
as,  oy  the  writ,  the  defendant  was  called  upon  io 
show  cause  why  the  attachment  should  not  be 
declared  good  and  valid,  which  was  equiv^eni 
to  a  demand  that  the  eflfects  seized  be  delivered 
to  the  plaintiff,  and  the  writ  and  declaration  be 
considered  as  one.  Jackson  k  Filiettu,l&  L.G.R. 
60,  Q.B.  1864. 

XLIX.  In  Review. 

461.  A  motion  was  made  by  the  defendant  to 
discharge  the  dilihire,  because  it  was  not  stated 
in  the  motion  for  review  that  the  party  ^»peaU 
ine  was  sggrieved  by  the  judgment  ol  the  oourt 
heXow—Udd,  that  it  was  not  necessary  lor  the 
party  to  tel!  the  court  that  he  was  aggnered»the 
fact  of  his  bein^  aggrieved  bdng  suiBcaently 
shown  by  his  asking  for  a  revision  of  the  jodg- 
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ment.    Harit  v.  AUe  &  Hart,  1  L.  C.  L.  J.  64, 
8.  G.  R.  1865. 

L  Ibrkoula&itibs  iir. 

462.  The  court  will  not  allow  a  trivial  irregu* 
hwjH^  in  tha  service  of  a  copy  of  a  plea  to  pre- 
vailj  if  it  appear  tbalthe  plaiotifTs  attorney  was 
aware  of  ita  contents.  OmiUard  ▼•  Elscham- 
haulty  3  Rey.  de  Ug.  303»  K.  B.  1818. 

463.  Where  a  party  knowing  of  irregularities 
in  the  proceeding  bcSbre  the  lower  court  failed 
to  urge  them  there,  but  urged  them  before  the 
Court  of  Appeal  and  succeeded  there — Held,  that 
he  could  not  be  allowed  the  costs  of  his  appeal. 
Daigle  &  Kimbal,  16  L.   C.  R.  138,  Q.  B.  1834. 

LI.  Joint  Plxas. 

464.  If  the  legal  interest  of  several  persons 
who  are  parties  to  a  contract  be  ^int  they  must 
join  in  an  action  which  in  form  is  ex  contractu. 
McLeUh  V.  Lees,  2  Rev.  de  Ug.  123,  K.  B.  181 1 . 

465.  Uuder  12  Vic  ,cap.  38,6ec.  25 ^an  exception 
to  the  form  and  an  exception  of  payment  cannot 
be  pleaded  at  one  and  tne  same  time.  Ihibi  & 
Pnmlx  &  Pwpdn  et  al,  1  L.  G.  R.  364,  S.  G.  1851. 

466.  And  m  another  case — Held,  that  the 
plea  of  general  issue  is  incompatible  with  the  plea 
of  peremptory  exception  admitting  the  making 
of  a  promissory  not4  or  the  eale  and  delivery, 
but  alleging  payment  of  the  same,  and  the  allega- 
tions ot  sucn  plea  of  exception  are  not  necessarily 
divisible^otherwise  no  issue  can  be  raised  upon  it. 
McLean  v.  McOormick,  1 L.  G.  R.  369,  S.  G.  1851. 

467.  Two  defendants  cannot  bv  exception  to 
the  form  tiled  by  them  jointly  plead  causes  of 
nullity  applicable  to  only  one  of  them*  The 
Onion  Bank^of  Lower  Canada  v.  McDonald  et 
al.,  19  B.  G.  J.  275,  S.  G.  1875. 

LII.  JouiT  AVD  Several. 

468.  In  an  action  against  two  persons  on  a 
contract  alleged  to  be  joint  and  not  several ,  if  it 
appear,  on  the  contrary,  that  it  is  several  and  not 
joint,  and  the  declaration  contain  no  other  countSi 
no  judgment  can  be  mven  against  isither  of  the 
defendants.  Boy  v.  Blagdon  &  Boucher,  2  Rev. 
deLeg.  123,  K.B.  1817. 

Lin.    JUDGMEKT  IN  GONFOBMITT  WITH. 

469.  Where  the  plaintiff  had  brought  an 
action  en  homage,  instead  of  a  petitory  action, 
and  the  action  had  been  maintained — Held,  in 
appeal,  that  the  judgment  would  not  be  dis- 
turbed, as  the  question  had  not  been  raised  by 
the  pleading,  and  as  the  judgment  had  settled 

k  correctly  the  right  of   the  parties.    Atkinson 
et  al,  A  Hall  et  no;.,  19  L.  G.  J.  192,  Q.B.  1»74. 

ULV.   LrriSPENDENGE. 


470.  To  support  a  plea  of  litispendence,  the 
first  and  second  action  must  be  between  the 
aaiue  parties,  and  the  cause  of  action  must  be 
Ihe  same,  not  only  as  to  the  thing  demanded  but 

a  to  the  grounds  on  which  it  isanked ;  it  cannot 
therwise  be  maintained.  Voyer  v.  Ouyon,  3 
ev  de  L6g.  197,  K.  B.  1817 :  136  G.  G.  R 

471.  The  plea  of  litispendence  \a  the  proper 


Elea  when  another  cause  on  the  siiine  g[ronnd  and 
etween  the  same  parties  is  pending  in  another 
jurisdiction,  and  it  is  founds  on  the  fact  that 
another  jurisdiction  is  already  Seized  of  the  case. 
When  lioth  cases  are  depending  in  the  same 
court,  the  exception,  if  there  be  any  necessity  for 
an  exception,  should  not  be  peremptory  but 
dilatory,  but  a  motion  to  stay  proceeaines  is  a 
better  course.  Bafiey  k  Oliva,  3  Rev.  ae  Leg, 
197,K.  B.  1821. 

472.  Litispendence  in  a  foreign  state  is  no 
bar  to  an  action  instituted  in  this  province. 
Bussel  et  al.  &  Field,  S.  G.  558,  £.  B.  1833. 

473.  A  declaration  and  writ  of  summons  filed 
in  the  protbonotary's  office  without  a  return  of 
service  cannot  support  a  plea  of  litispendence 
in  a  suit  or  demand  oontainine  the  same  grounds 
and  causes  of  action.  &tmnens  et  al,  v.  Tid- 
marsh,  6  L.  G.  R.  3,  Q.  B.  1856. 

474.  Litispendence  may  exist  thoush  the 
parties,  plaintiff  and  defendant,  oocupv  different 
positions  in  the  two  actions,  and  although  the 
tirnt  action  concludes  for  a  sale  and  licitatiou 
while  the  second  concludes  for  a  portage  en 
licitation.  Boswell  v.  Lloyd  et  d$,,  12  L.  G.  H. 
447,  S.  G.  1862. 

475.  And  held,  also,  that  litispendence  must  be 
reckoned  from  the  service  of  the  writ  and  not 
fh)m  the  day  of  the  return.    lb. 

476.  A  plea  of  litispendence  which  does  not 
cover  the  whole  cause  of  action  cannot  be  main- 
Uined.  Miller  et  al.  v.  Button,  11  L.  G.  J.  287, 
8.  G.  1866;136G.  G.P. 

LV.  Lost. 

477.  Motion  to  the  end  that  the  defendants  do 
file  a  draft  or  copy  of  their  peremptory  excep- 
tion, which  had  oeen  lost,  or  a  plea  to  the  same 
effect,  and  that,  in  default,  the  plaintiff  be  per- 
mitted to  proceed  to  trial  and  judgment  on  the 
issues  raised  and  perfected  bv  tne  general  issue 
and  the  statement  of  facts.  Motion  granted.  The 
City  Bank  v.  The  Montreal  Bank,  2  R.  G.  237, 
S.  C.  1872. 

LVI.  MiKoaiTT. 

478.  A  plea  alleffine  minority  without  alleg- 
ing lesion  is  bad.  BluUau  v.  Oauihier,  Q.  L.  fi. 
187,  G.  G.,  &  Boucher  &  Oirard,  20  L,  G.  J.  134, 
G.  G.  1875. 

LVII.   MiSNOMIR. 

479.  A  misnomer  cannot  be  pleaded  by  ex- 
ception to  the  form.  Simoneau  &  Campbell,  3 
Rev.  de  Ug.  195,  K.  B.  1811 ;  116  G.  G.  P. 

480.  Misnomer  must  be  pleaded  by  peremp- 
tory exception,  because  it  relates  to  the  defen- 
dant and  not  to  the  court,  by  putting  in  issue  the 
plaintiff's  right  of  action  aframst  him.  lb.  ^  3 
Rev.deUg.  196,  E.  B.  1818. 

481.  But  that  the  declaration  is  not  suffi- 
ciently libelled  must,  on  the  contrary,  be  pl^ed 
by  exception  to  the  form  because  it  relates  to 
the  court,  and  inasmuch  as  it  avers  the  declara- 
tion to  be  imperfect,  that  it  is  null  and  void, 
and  the  court  cannot  proceed.    lb. 

482.  And  in  another  case,  Ae/d,  that  misno- 
mer cannot  be  pleaded  by  exception  to  the  form. 
Jones  V.  McNaUy,  S.  R.  56,  K.  6. 1811. 
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LVIIJ.  Nov-PATuvr  of  Costs. 

4^.  Thsl  costs  doe  on  a  fonncr  action  are 
not  paid  cansoi  l€  pleaded  by  ezceptioiiy  bat  a 
■lotion  to  6taT  proceedings  will  be  allovcdt  if  it 
appear  that  die  former  action  was  for  the  same 
cao(*ei  and  was  beard  opon  the  merits.  CkvUcr 
T.  MeLnUk,  3  Bey.  de  L§g.  70,  K.  B.  1821. 

484.  Non-paymeot  of  ooste  m  a  former  actaoo 
cannot  be  the  subject  of  a  dilatory  or  peremp* 
tory  exception.  Robichaud  v.  Frater,  3  tteir.  de 
Leg.71,K.  B.  1817. 

LIX.  Nones  or  Acnos. 

485.  Where  a  statote  requires  notice  of  actioD 
to  be  given  to  defendant  before  iesuing  the  writ, 
it  is  not  neceesary  to  allege  in  the  declaratioo 
that  such  notice  has  been  given.  jStsiord  ▼. 
UtiU,  4  L.C.  B.  193,  8.  C.  1864. 

486.  And  in  another  caae— J7eid,  that  such 
notice  need  not  be  recited  in  fall  length  in  the 
declaration .  Dawts  ▼.  McGuire,  4  L.  C.  B.  347, 
8.  C.  1864. 

LX.  NuLUTT  OF  Died. 

487.  If  an  action  be  Inetituted  upon  a  notarial 
deed  frauds  and  the  consequent  nullity  of  the 
deed  cannot  be  pleaded  bj  exception,  but, an 
incidental  demand  in  rescts$i(m  must  be  filed. 
Bradlof  V.  Blake,  1  Bey.  de  Leg.  605,  K.  B.  1812. 

488.  In  an  action  to  recover  the  amount  of  an 
obligation  executed  by  defendant,  to  which  he 
pleMed  that  at  the  time  it  was  entered  into  he 
was  of  unsound  mind — Held,  reversing  the 
judement  of  the  court  below,  that  such  cause  of 
nullity  could  be  pleaded  at  any  time  by  excep- 
tion, and  that  neither  an  incidental  demand  nor 
direct  action  was  necessary  for  that  purpose. 
Bahro  v.  DeUademim,  2  L  C.  H.  325,  Q.  b. 
1862. 

LXI.  Nttluty  of  BfiTuair. 

489.  A  sheriflTs  return  is  an  authentic  act, 
and  cannot  be  impeached  without  an  inscription 
<n  faux  and  an  incidental  demand  in  rescission 
founded  on  affidavit  Boulanger  k  HolmeSi  3 
Bev.  de  lAg.  198,  K.  B.  1818. 

LXII.  NuLUTY  of  Titlb. 

490.  A  defendant  may  by  exception  invoke 
the  nullity  of  tthe  title  set  up  by  the  adverse 
party  without  proceeding  directly  by  action  on 
incidental  demand  to  rescind  such  title.  The 
Principal  Officers  of  Artillery  A  Taylor  ei  al., 
1L.C.  B.  481,  Q.B.  1861. 

LXIII.  PAYMBlfT. 


491 .  A  plea  of  payments  allesed  to  have  been 
made  at  different  periods  which  does  not  shew  the 
dates  and  amounts  of  such  payments  is  bad, 
and  will  be  dismissed  on  demurrer.  Les  Dames 
Beligieuses  Ursulines  de  Quebec  v.  Berry,  10 
L  a  B.  194,  8.  C  1860. 

492.  A  plea  of  payment  or  compensation  by 
contra  account  is  a  sufficient  admission  of  the 
plaintiff's  demand.  Thayer  &  WiUcami  9 
L  C.  J.  1,0.  B.  1861, 


493.  Bui  a  plea  of  pvcaeriptioQ  aUfgiaf  fSf - 
cat,  and  aoobvpaftied  by  a  dtfatMemfmi^m 

not  an  admiesioii  of  the  plaintiJrs  devftand.    lb. 

494.  Payment  and  tender  most  be  pleaded  by 
way  of  perpetual  peremptory  exeeptioo.  f>frhes 
etoLk  AAifuam,  P. B.40,K. B.  1810;  136, sec 
3,  C.  C.  P. 

LXIV.  PlKAS  90  THK  MnOTS. 

496.  A  demurrer  is  a  plea  to  the  merits. 
Normand  v.  Huoi,  9  L.  C.^.  4i6, 8-  C.  1859. 

496.  Where  defeodaat  afler  being  foreclosed 
was  allowed  on  affidavit  lo  file  a  plea  to  the  mer- 
its on  paymentof  costs — Held,  t&at  a  plea  deny- 
ing the  fraud  and  d^eonfiiure  set  up  by  the 
^intiff  woirid  be  deemed  a  plea  to  the  merits. 
Leeming  et  al.  v.  BoberUon,  11  L.  G.B.492, 
8.  G.  1861. 

LXY.  PmssoBimov. 

497.  Where  on  the  face  of  the  pleadiag^  it 
appears  that  a  note  of  hand  is  of  more  thaa 
five  years'  standing,  and  prescription  is  nleaded; 
the  court,  on  oath  made  by  the  defienoant,  will 
dismiss  the  action.*  Benton  v.  Stylet,  3  Bev. 
de  L6g.  38,  K.  B.  1812. 

498.  Where  to  an  action  for  seaman's  warn 
the  defendant  pleaded  prescription,  under  tne 
127th  Art.  of  the  Gontume  de  Paris— ITel^r  that 
such  plea  was  insufficient  as  not  containing  an 
affirmation  of  payment  or  offi^r  of  payment. 
Barbeau  v.  Orantj  4  L.  G.  J.  297,  8.  G.  1860 ; 
2267  G.  G. 

499.  A  plea  of  prescription  alleging  payment 
and  accompanied  br  a  defense  en  fait  is  no 
admission  of  the  plaintift's  demand.  Thayer 
k  Wilscfxm,  9  L.  0.  J,  1,  Q.  B.  1861. 

600.  In  an  action  for  attorney's  fees — Htldy 
that  where  the  defendant  pleaded  prescriptioD, 
that  the  plea  would  be  dismissed  on  deAarrer, 
unless  the  party  also  paid  and  tendered  his 
oath.  Ross  V.  Ounn,  11  L.  G.  B.  175,  S.  G. 
1861. 

601.  Where  to  establish  a  plea  of  prescription 
the  possession  of  predecessors  is  necefisarily 
invoked,  the  names  of  such  predecessors  must 
be  duly  set  forth  in  the  pleaoings.  Sammon  h 
Taylor  etal.k  Eughes  et  al,.  13  L.  G.  R.  154, 
S.  C.  1862. 

602.  A  plea  of  prescription  is  not  oeccaoarilT 
brought  before  every  other  plea  or  other  excep- 
tion. Beaudry  v.  Brouilleiei  ptr.,  11  L.  G.  J. 
60,  8.  G.  1866  ;  136  G.  G.  P. 

603.  Pleas  of  prescription  cannot  be  pleadt^i 
by  demurrer  but  by  peremptory  exception.  Fa*/- 
Cher  V.  BiUmuer,  4  B.  L.  388,  8.  G.  1872 ;  136, 
sec.  3,  G.  C.  P. 

LXVI.  Puis  darreik  CoimircAisos. 

604.  While  an  action  on  a  bill  of  exchange 
wan  pending,  the  plaintiff  received  fW>m  tike  bank- 
rupt estate  of  the  acceptor  of  the  bill  a  ponioii 
of  the  sum  demanded  by  the  action.  The  deteni* 
ant  thereupon  filed  a  prooeeding,  called  an  inter 
vention,  and  the  plainti^  after  fllti^a  reira.\:i 


*  Under  the  Code  a  debt  prssflrtteA  to  s^al  i  ily  €x- 
tingidahed,  and  no  aetton  csn  bs  Bislntsjasa  em  It  afwr 
the  delay  for  pretorlptloB  h«  sivllsdL  MtCLC 
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for  the  amount  received,  moTed  to  reject  the 
inlerveBtioD  on  the  ^uod  tliat  the  proceeding 
was  not  an  intervention  hot  aimply  an  applica- 
tion to  replead— ^e/d,  that  there  was  no  matter 
for  intervention,  but  for  a  supplementary  plea 
which  in  England  ie  known  as  a  plea  jmM  oar- 
rein  cantinuimee.  Lyman  v.  Perkins  &  Perkins^ 
2  L.  C.  K.  304,  S.  C.  1852. 

505.  While  an  action  for  tithes  was  proceed- 
ing at  enqu^te  the  plaintiff  filed  as  eznibit  his 
certificate  of  appointment  from  the  bishop,  and 
the  defendant,  taking  advantaffe  of  the  informa- 
tion he  had  gained  thereby t  ana  without  leave  of 
the  court,  filed  a  plea  puis  dahrein  conUnuence 
which  waSf  on  motion  of  the  plaintiff^  rejected 
from  the  record,  and  the  judgment  rejecting  it 
was  subsequently  confirmed  in  review.  Duhault 
V.  Pacaud,  17  L.  C.  R.  178,  S,  C.  R.  1866. 

LXVn.  Rejection  or. 

506.  A  plea  cannot  be  rejected  on  motion 
because  it  contains  matters  foreign  to  tho^e  in 
litigation.  Guevremoni  v.  WiWrermer,  6  R.  L. 
12,  S.  C.  1870. 

507.  A  pleading  that  is  good  in  part  and  bad 
in  part  should  be  rejected  on  demurrer.  Miller 
V.  Bowgtois  &  HoUmd,  17  L.  G.  J.  158,  S.  C. 
1873. 

LXVIII.  RsPLEADEii,  see  De  Noyo. 

506.  When  the  issue  is  material  or  informal 
the  court  will  order  a  repleader.  J^orde*  v. 
Atkinson,  3  Rev.  de  Leg.  200,  K.  E.  1810. 

509.  A  repleader  may  be  ordered  at  the  trial 
if  the  issue  taken  is  there  found  to  be  material. 
rotieOe  r.  f^nieher,Z  Ber.  de  L6g.  200,  £.  B. 
1818. 

510.  Where  the  delbadant  to  an  action  on  a 
bill  pleaded  the  want  of  stamps  as  required 
bylaw,  and  the  plaintiff  was  allowed  to  affix 
stamps  on  payment  of  costs,  it  was  allowed  to 
the  defendant  to  plead  de  novo.  Lemesurier  v. 
BiiiMe,  455,  S.  0. 1871. 

hXX.  Special  Replication. 

51 1.  If  bv  special  replication  the  plaintiff  ad- 
mits the  facts  which  theezcepfion  sets  forth,  he 
ma?,  under  the  Ordinance  of  1785,  rebut  the  fact 
which  he  so  admits  by  pleading  affirmatively 
such  other  facts  as  in  law  will  avoid  them,  and 
upon  these  the  if<sue  may  be  raided  SA  the  Ordin- 
ance direcb*.  Pcimiet  v.  Oaspar,  3  Rev.  de  L6g. 
19B,K.  fi.  1811. 

LXXI.  SlMVLTANEOVS. 

512.  In  proceedings  affecting  corporations  or 
public  officers,  the  c^fendant -may  set  up  against 
the  information  a  declinatory  exception  and  at 
the  same  time  pleas  to  the  merits  of  the  petition. 
The  Attorney  General  v.  Gray,  15  L.  Cf.  J.  256, 
S.  C.R.  1871. 

LXXU.  Tendeb,  see  Patmevt. 

513.  A  plea  of  tender  must  offer  what  it  ad- 
mitil  to  b«  due  in  principal  and  interest  with  one 
ahilling  sau/dp<mdire.  Boucher  v.  Asselin,  3 
Bev.de  L6g,  197,  K.  fi.  1813. 


.  Temt  FOE  PiTMImt. 

514.  Where  goods  are  sold  on  isredit  for  a  fixed 
period,  the  term  of  payment  must  be  pleaded 
after  maturity  by  exeepHon  piremptoire  tempo- 
raire.  Bacey  v.  Stephenson,  3  Rev.  de  Leg.  196, 
K.B.  1821.  '  .^  *  ^       * 

LXXIV.  Unnbcessart* 

515.  In  an  action  en  homage  the  defendant 
pleaded  the  thirty  years'  prescription ,  and  filed 
an  incidental  demand  en  homage  on  the  same 
ground,  viz ,  of  title  by  prescription,  to  which 
the  incidental  defendant  took  no  exception.  The 
incidental  demand  was  dismissed  as  an  unneces* 
sary  pleading,  each  party  paying  their  own 
costs.  Dussault  v.  Stuart  A  e  corSra,  3  Rev.  de 
Ug.  392,  K,B.  1816. 

LXXV.  Use  of  Fiovkeein. 

516.  Where,  in  a  declaration,  the  amount  de^ 
manded  was  expressed  in  ^gareen^Edd,  that 
an  exception  to  the  form  would  lie,  and  the 
action  be  dismissed  on  such  exception,  though 
not  applicable.  Bivet  v.  Poisson,  11  L.  C,  ft. 
493,  i  G.  1861. 

LXXVI.  Usrar. 

517.  Wherethe-def^ndatftpleided  toaaactloA 
on  an  obligatian  oontracteci  in  London,  En^^ 
land,  thai  the  debt  was  tainted  with  usurjr 
—Held,  that  the  law  of  Bdgland  in  relation  to' 
usury  ought  to  be  f^t  up  in  the  plea.  Bhrt  ei 
al  V.  Philkps,  1  L.  C.  R  90,  Q.  B,  1861. 

LXXVII.  Variahok  in,  wdnr  Fatal. 

518.  Where  an  undertaking  and  promise  it 
dtelared  upon  aa  a  joint  undertaking  by  tw^ 
defendantsi  and  when  produced  itf  evideMe^ 
proves  to  be  a  aole  promise  by  one  defcndatfti 
judgment  cannot  be  recovered  against  eithei^  of 
the  deftmdanta.  Bitehie  V.  Thomas  et  dl.,  3  lUfv. 
de  Ug.  390,  K.  B.  1K18. 

519.  In  an  action  for  certain  annual  paynic^li  ' 
of  legacy  undeJr  a  will— fiipW,  to  be  a  fortiiU 
variance  to  allege,  as  had  been  done  in  1&6 
declaration  of  the  plaintiff,  an  abeoltite  legtfc)-, 
when  the  legacy  was  really  conditional,  ais 
proved  by  the  will.  Freleigh  v.  Seymour,  2 
L  C.  J.  91,  S.  C.  1857 ;  320  C.  C  P. 

520.  In  a  petitory  action  pleas  by  the  dt* 
fendant  netting  up  title  to  the  lot  in  dispute^ 
by  an  instrument  in  favor  of  himself  and 
another,  were  held  to  be  good  pleas,  although 
the  power  of  attorney  under  which  the  title  wag 
conveyed  was  in  one  plea  set  up  as  in  fftvor  of 
A,  and,  in  the  other,  as  being  iu  favor  of  A  and  B| 
CO- partners,  and  although  the  title  was  executed 
bv  B  in  the  name  of  the  firm.  Oummings  v. 
Quintal,  7  L.  C.  R.  139,  Q.  B.  1857: 

52 1 .  Where  to  a  hypothecary  action  the  defend' 
ants  filed  a  confirmation  of  title  which,  they  had 
obtained,  but  in  which  the  name  of  one  of  them 
was  written  "  Brocknion  "  instead  of  "  Black* 
mon  "  the  variance  wan  held  not  to  be  material 
and  the  action  was  dismissed.  Bec^ath  et  at^ 
&  Blackmon  et  al,  6  L.  G.  R.  408,  S.  G.  1852. 

522 .  The  payees  of  a  promissory  note  declared 
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XXX.  Fiirs  i»E  NoN  Rbostoir. 

337.  A  plea  which  stfttes  in  subetance  that 
the  4efeQc(aDt  is  not  the  pereon  who  is  respon- 
-fiible'to  the  plaintiif  for  the  euro  he  denDaaas  is, 
if  the  matter  be  pleaded  afllirtnatively,  unejin 
de  non  recevoir  and  not  unejin  de  non  proceder 
Campbell  v.  Peltier,  3  Kev.  de  L§g.  195,  K.  B. 

1820. 

338.  Where  (q  an  action  lo  account  against  a 
i.utor  the  defendant  pleaded  that  he  had  already 
rendered  an  account  which  had  been  accepted 
— Heldt  that  such  a  plea  did  not  constitute  une 
fin  de  non  rectooir.  Ducondu  ▼.  Bourgeois,  2 
X.  C.  J.  104,  8.  C.  1868. 

XXXI.  Form  op. 

339.  Matter  essentially  pecessary  omitted  is 
subject  to  a  demurrer,  but  matter  essentially 
f^ecessary  which  is  imperfectly  stated  is  subject 
to  an  exception  to  the  form.  Wagner  v .  Farran, 
3.  Rev:  deLee  196,  K.  B.  1811. 

340.  And  held,  in  another  case,  that  where 
matter  essential  is  merely  imperfectly  alleeed  and 
not  entirely  omitted  thedefendant  should  attack 
the  decl^iittion  by  an  exception  to  the  fbrm  and 
not  by  demurrer.  Walker  et  vir  A  Thfi  Corpor- 
^Hon  ofS<yrel,  2  L.  C.  L.  J.  22,  Q.  B.  1866. 

341.  It  is  sufficient  in  any  pleading  to  alJeee 
the  facts  upon  which  th^  party  intends  to  rely 
in  plain  and  concise  language,  to  the  interpre- 
tation of  which  the  rules  of  construction  appli- 
'Cable  to  such  language  in  the  ordinary  trans- 
actions of  life  may  apply,  no  particular  form  of 
words  being  necessary  to  express  the  same. 
Eahro  k  Delesdemiers,  2  t.  C.  R.  326,  Q.  B. 
1862 ;  20  C.  C.  P. 

342.  Where  the  defendants,  calling  themselves 
^he  Montreal  Railroad  Car  Company,  were  sued 
«s  co-partners  on  a  note  signed  by  one  of  the 
defendants,  who  styled  himself  trustee  of  the 
company,  and  the  aefendants  pleaded  under  the 
general  issue  that  they  were  a  corporation  duly 
incorporated,  of  which  they  made  proof— Beldt 
that  they  had  a  right  to  prove  so  under  the 
ffeneral  plea,  and  the  action  was  dismissed. 
Mimonston  etalv.  Childs  et  al  2  L.  C  J.  192, 

^.  C.  1858. 

XXXII.  Fraud  in  Debd. 

343.  That  a  deed  was  fraudulently  obtained 
cannot  be  pleaded  as  matter  of  defence  founded 
upon  it,  it  muKt  be  rescinded  by  an  incidental 
demand,  and  the  proceedings  suspended  until 
such  demand  is  determined.  Bradly  v.  Blake, 
-3Hev.  deLeg.  38,K.  B.  1812. 

XXXIII.  General  Issue. 

344.  In  an  action  for  damages  occasioned  to  a 
wharf  by  the  defendants'  vessel,  to  which  thede- 
ffndants  pleaded  the  general  issue — Held,  that 
the  absence  of  responsibility  on  the  part  of  the 
master,  tliere  being  a  pilot  on  I  oard,  could  l«  in- 
voked Without  being  specially  pleaded.  Lamp- 
son  &  Smith,  9  L.  C.  R.  160,  Q.  B.  1868. 

346.  A  defendant  cannot  be  allowe  t  to  plead 
fl^ecially  that  which  amoun  8  to  no  <nore  than 
4iieeeneral  issue.  Forbes  it  aL  v.  Atkinson, 
P.  K.40,  Q.  B.  1810. 


XXXIV.  HtfoihbwOaii  PuiA. 

346.  Where  to  an  action  for  the  amoaniof  ia- 
surance  thedefendanto  pteaded  mfar  aiia  "  that 
**  no  contract  of  iusvraDce  could  be  naade  under 
"  the  powers  possessed  by  the  appellants  except 
*'  in  the  mode  fixed  by  their  charter  snd  »J-|»^» 
"  and  no  such  contract  had  been  mad«  with  the 
"  plaintiff,  and  that  if  any  such  contract  hid 
*  been  made  it  could  only  have  been  so  made 
•'  upon  conditions  usual  in  the  company's  assur- 
^'ances,  and  that  those  conditions  had  not  been 
"  fulfilled  by  the  appellant"— fleW,  confirming 
the  judgment  of  the  court  below  on  a  demurrer 
raised  by  tlie  plaintiff,  that  this  latter  p»rt  of  the 
plea  was  hypothetical  and  must  be  dismissed.  The 

Montreal  Assurance  Oomp^  &  ^l^J^^'^1 
2  L.  C.  J.  221,  Q.  B.,  &  McFarian  k  Sertber,  2 

L.  C.  J.  260,  8.  C.  1857. 

XXXV.  Ik  Actions. 

.347.  AgoMist  CarrUrs,^To  an  action  by  Uw 
plaintiff  for  the  value  of  ccrtam  jewellery  wbich 
formed  part  of  her  J«gg«ge  as  a  P^'^jT  j« 
board  a  leiel  from  e  ai^w  to  Monteeai,  t^de 
fendants  pleaded  the  limitation  of  their  liability 
under  the  603  clause  of  the  Merchant  Shtmiig 
Act,  and  that  the  plamtiff  not  hayinginsertedin 
the  bill  ofladmgor  otherwise  disclosed  in  wnbjg 
the  true  nature  and  value  of  tiie  •'Jjcles*  tut 
ownere  were  notliabte  for  the jloss.  Thep  wj- 
tiff  demurred  to  the  plea  on  the  ground  that  the 
action  was  taken  nncfer  thecommon  law  wlaUng 
to  carriers,  and  that,  consequently ,  the  clause  of 
the  Merchant  Shipping  Act  referred  to,  did  not 
applv-JJeW,  that  the  defendants  were  entitW 
to  plead  as  they  had  done,  and  the  <*;'nttrrer  wm 
dismissed.  McDouaMv  Julian  etal^L.^^^;^ 
2,3,3,  S.  C,  A  12  L.  C.  R.  321,  Q.  B,  1861 ;  1677 

C  C 

348.  Against  Coiitarl*.-An  action  a^jirt 
a  husband  and  wife  merely  setting  up  a  debt  due 
by  the  wife  previous  to  her  niarriage  and  tht 
fact  of  the  marriajse,  will  be  dismissed  on  de- 
murrer upon  plea  %  the  wife  to  the  efl5«Jt  tUt 
she  had  been  sued  as  common  as  to  properir, 
when  in  fact  she  was  separate  as  to  property 
from  her  husband  by  marriage  contract  pro- 
duced.    GagnUr  y,  Oreoier  et  oL,  6    L.  C  k. 

486.  8.  C.  1855. 

349.  A  gainst  Dissolt>ed  Par  fnershtp.—Acixm 

was  brought  on  a  promissory  note  against  one  of 
the  partners  of  a  firm  ^hich  had  dissolved  «n« 
the  note  was  made.  The  declaration  set  up  that 
the  other  party  had  left  the  country  and  ^neto 
the  United  States,  but  did  not  state  ^^«fi<*7^ 
that  the  partnership  was  dissolved— ft/*  th^ 
there  was  no  sufficient  allegation  of  dissoluboo 
of  partnership,  and  therefore  the  s^tion  againn 
one  partner  was  bail,  but  that  the  plaintiff  wouM 
he  allowed  to  amend  his  declaration  by  msert 
ms  an  averment  of  the  dissolution  of  the  p^J^er- 
phip  on  payment  of  30s.  costs.  Oass<Mv.  /"ferry. 
7  L.  C.  J.  108,  S.  C.  1863  J  1838  C.  C. 

350.  Against  Lejyatw.— In  an  aCUon  apjna 
a  universal  legatee— ftW,  that  tbeplaititm  neel 
not  set  up  in  his  declaration  that  t&e  defei^t 
was  the  sole  legatee,  it  being  ttielmrilMn  of  tbe 
defendant  if  there  be  widtlier  ^^t»>^the  fiKi. 
Ga<m<m  V.  Pag^  I  Ber.'d^  i:<g:*3«,K.  B, 
1818. 
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351  .'A  uoiTenal  umifructnary  legatee^  against 
whom  a  creditor  of  the  enccesBion  seta  up  the 
▼aloe  of  the  rereoue  of  bis  legacy  can  not  demand 
the  details  of  such  revenue  wnich  he  himself 
alone  can  koow,  and  it  ie  sufficient  if  the 
creditor  in  such  case  f^ives  poine  approziniate 
idea  of  its  value   DmtimtawoiUe  r.  Tousignani, 

1  Q.  L.  K.  39,  8.  C.  1874. 

362.  Affoinst  Minors. —li  is  not  sufficient  to 
plead  minority  to  an  action  on  a  promissory 
note    made  by  a    minor,    lesion  must  also  he 

r leaded.     Boucher  v.  Oirard  etal.,  20  L.  C  J. 
34,  C  €.,  A  BluUau  v.  Ooutier,  I  Q.  L.  R.  187, 
C.  C.  1876. 

353.  Againgt  ifwncipaliUy. — ^In  an  action 
against  a  municipal  corporation  for  neglect  to 
keep  the  roads  in  proper  repair,  it  is  not  neces- 
sary to  alle^  in  tne  declaration  that  the 
affidavit  required  1^  27  &  28  Vic.  cap.  43.  sec.  1, 
has  been  filed  with  the  fiat.  Pari  v.  The  Cor- 
poratian  of  Si.  CUmmi,  6  R.  L.  428,  C.  0. 1874 ; 
788  A  793  M.  0. 

364.  Nor  that  the  roads  in  Question  are  situ- 
ated in  the  parish  and  under  tne  control  of  the 
defendants,  when  it  indicates  where  the  road 
complained  of  is  situated.  lb. 

365.  AgaiMi  FTif^.— Where  the  female  de- 
fendant was  deschbted  in  the  declaration  as  beins 
separate  as  to  property  ftrom  her  husband,  and 
she  pleaded  that  sne  was  not  senarate  as  to  pro- 
perty, and  the  plaintiff  moved  tnat  that  portion 
of  the  plea  should  be  struck  out  on  the  pound 
that  it  shouki  have  been  pleaded  bjr  ex- 
eeption  to  the  form,  the  motion  was  dismissed. 
Whetkr  ei  al  v.  Bwrkiii  et  al.,  4  L.  C  J.  30», 
8.  C.  1860. 

366.  Where  a  wife  separate  as  toproi>erty, 
and  alleged  to  have  been  carrying  on  business 
as  A«  A  Co.,  was  sued,  and  her  husband  brought 
into  the  case  for  the  purposes  of  authorisation 
only — Beldy  thatau  allegation  in  the  declaration 
that  the  defendant  under  the  name  of  A.  A  Go. 
made  their  cerisin  promissory  note  was  suffi- 
cient, and  a  defense  en  droit  on  the  ground  that 
no  debt  against  the  wife  was  set  up  in  the 
declaration  would  be  dismissed  with  costs. 
Ad4nH  V.  Fleming  et  vir.,  13  L.  C  R.  78,  8.  0. 
1862. 

357.  Based  on  Fraud, — Where  the  defendant 
agreed  to  pav  a  debt  due  by  him  to  the  plaintiffs 
in  four  instalments,  and  to  ei  ve  security,  on  con- 
dition that  he  should  be  allowed  to  cut  timber 
on  certain  timber  limits  of  the  plaintiffs,  and 
having  subsequently  cut  the  timber  he  trans- 
ferred it  to  another  firm  which  had  made  ad- 
vances to  him — Held,  on  an  attachment  before 
judgment  of  the  timber  as  being  still  in  the 
possession  of  the  defendant,  that  the  right  to  sue 
for  the  whole  of  tbe  debt,  for  the  first  instalments 
of  which  two  notes  had  been  taken  by  plaintiffs, 
could  not  be  based  on  the  alleged  fraud  of  the 
defendant  in  transferrins  the  timber  to  another, 
unless  such  fraud  were  alleged  in  the  declaration, 
the  allegation  of  fraud  in  the  affidavit  being  alone 
insufficient.   Gibson  et  al.  A  Moffatt  &  Young, 

2  U  G.  L.  J.  60,  Q.  B.  1866. 

358.  Based  on  insolvency.^' And  held,  also, 
under  the  same  circumstances,  that  the  plaintiffs, 
not  having  alleged  tbe  insolvency  of  the  defen- 
dant in  their  declaration,  could  not  base  their 
right  to  sue  for  the  whole  of -<the  debt  on  such 
insolvency,  and  the  allegations  of  defendant's 


insolvency  in  their  special  answer  could  bot 
avail  to  supply  the  deficiency  in  their  declara- 
tion,   lb. 

359.  Bg  Executriz.-'kciion  to  recover  i'*20,000„ 
balance  alleged  to  be  due  on  advances  for  build- 
ing of  ships,  brought  in  the  name  of  the  sole  and 
surviving  partner  and  of  the  wife  or  widow  of 
the  creditor  deceased,  as  his  executrix  under  ht» 
will.  Demurrer  on  the  ground  that,  inasmuch 
as  it  appears  by  the  declaration  that  the  quality- 
of  executrix  claimed  by  one  of  the  plaintiffs 
accrued  to  her  under  the  laws  of  a  foreign  coun- 
try,  the  declaration  should  have  shewn  what  her 
rights  were  as  executrix  in  that  country — Heldt 
reversing  the  judgment  of  the  court  below,  that 
the  action  was  rigntly  brought,  and  also  that  the- 

f rounds   of  a  demurrer  ought  to  have    beei> 
roughc  by  exception  to   the  form.     Orcdnger 
et  al.  &  Park,  10  L.  G.  R.  350,  Q.  B.  1860. 

360.  By  Hairs. — In  an  action  bv  an  heir  for  a. 
debt  due  to  his  ancestor,  the  death  of  the  latter 
must  be  alleged  in  the  declaration,  and  if  it  be 
not.  the  action  upcn  an  exception  to  the  form 
will  be  dismissed.  Ross  v.  nyse,  3  Rev.  de- 
lAjt.  .39,  K.  B.  1820. 

%1.  By  Partners. — Go^partners,  parties  to  a 
contract,  must  be  co-plaintiffs.  Morrongh  r, 
Huot,  2  Rev.  de  Leg.  207,  K.  B.  181 1. 

362.  By  Partnership. — Where  an  action  is 
commen<^  by  part  instead  of  the  whole  firm,  the 
defendant  bv  exception  perempioire  iemporaire 
may  plead  it  or  avail  himself  of  the  objection  at 
the  trial.  Chmic  ▼.  Oervais,  3  Rev.  de  L6g. 
197,  K.  B.  1820.  ^ 

363.  If  it  appear  by  the  evidence  that  the 
plaintiff  has  a  partner  who  is  not  a  party  to  the 
suit  in  an  action,  on  behalf  of  the  partnerships 
the  court  will  dismiss  the  action  quant  a  pri$ent^ 
RodgerAChapman,  3  Rev.de  L6g.  352,R.B.1817. 

364.  By  RaikDisy  Company. — In  an  action  by^ 
a  railway  against  a  stockholder  for  calls  upon 
the  stock — Held,  to  be  sufficient  for  the  nlaintiffs 
to  state  in  the  caption  of  the  declaration  tnat  they 
were  a  body  politic  and  corporate,  without  a 
special  allegation  to  that  effect,  and  that  the 
proper  mode  of  raising  such  an  objection  is  by 
exception  to  the  form  and  not  by  demurrer.  The 
St,  Lawrence  A  Ottawa  Grand  Junction  Rail- 
way v.  Frotkingham  et  al.,  5  L.G.  R.  140, 8.  G. 
1865. 

365.  By  Transferee  of  Debts  due  a  Bank- 
rupt Estate. — In  an  action  by  the  transferee 
of  the  assignee  of  a  bankrupt  estate  who  had 
purchased  tne  outstanding  deots  of  the  estate — 
Held,  to  be  necessary  to  aUeee  in  the  declaration 
that  the  sale  was  made  by  order  of  the  judge,  and 
that  the  formalities  required  by  the  67th  sec.  of 
the  Bankrupt  Act  have  been  complied  with. 
Warner  v.  Memogh,  2  L.  G.  R.  452,  S.  G.  1851 ; 
Ins.  Act.  1 875,  sec.  69. 

366.  By  Transferee  of  Personal  Debts, — ^In  a 
personal  action  by  a  transferee — Held,  unneces- 
sary to  allege  that  he  had  served  on  the  defen- 
dant a  copy  of  the  registration  required  by  arts. 
21  A  27  of  the  Givil  Gode,  and  an  allegation 
that  the  service  required  by  art.  1571  was  made  is 
sufficient.  Dumont  A  Laforge,  1  Q.  L.  R.  159^ 
S.  G.  1874. 

367.  By  Tutor,  ^-In  an  action  bv  a  tutor  to  a 
minor — Held,  to  be  essential  that  the  declaration 
contain  an  allegation  that  the  appointment  of 
the  said  tutor  or  a  memorial  of  such  appoint- 
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tneot  has  beeo  registered.     Murray  e»  qual.  v. 
Gorman,  2  L.  C.  K.  3,  S.  C.  1851. 

368.  By  Vendor. — Action  was  taken  to  re~ 
cover  the  price  of  1000  barrels  of  flour  sold  to 
the  defendant,  and  the  plaintiff  joined  to  Much 
action  an  attachment  by  conservatory  process, 
praying  in  ordinary  form  that  the  goods  be 
seized  to  wait  the  decision  of  the  court — HM, 
that  the  action  was  good  and  valid,  and  would  be 
maintained.  Baldwin  &  Binmore  eitU.f  6  L.G. 
J.  297,  S.  0.  1861. 

369.  By  Wife, — In  an  action  in  which  the 
husband  is  joined  only  for  the  purpose  of 
Authorizing  his  wife,  judgment  can  only  be  de- 
manded in  favor  of  the  wife.  Lafond  et  vir.  v. 
Deslauriers  et  al,,  11  L  C  J.  122,  S.  C  R. 
1848. 

370.  In  an  action  by  a  wife  separate  as  to 
property  by  a  marriage  contract,  such  contract 
^must  be  alleged  in  the  declaration*     Walker  & 

The  MmfOT  et  aL  of  the  Town  of  Sorel,  5  B.  L. 
^66,  Q.  B.  1866. 

371.  En  Bomage, — ^In  action  en  homage  if 
the  defendant  pleads,  as  he  may,  that  he  holds 
the  land  whicn  is  in  his  pos^tession  in  right  of 
another,  he  must  set  forth  in  his  exception  the 
name  and  residence  of  the  person  from  whom  he 
holds.  Fortier  k  Beinhardt,  3  Rev.  de  Leg.  70, 
Q.  B.  1818. 

372.  The  defendant  in  an  action  en  homage 
cannot  compel  hie  neighbor  to  homer  with  him, 
«nd  conclusions  to  that  effect  will  be  held  bad 
on  demurrer.  Fradei  v.  Lahrecque^  8  L.  C.  K. 
218,  S.  C.  1868. 

373.  En  Exhibition  de  Titre.—lu  an  action 
€n  exkihition  de  iitre^  the  defendant  if  he  be  not 
a  centiiaire  of  the  plaintiff  must  plead  by  ex- 
ception and  set  forth  what  he  is,  e.  g.,  that  he  is 
a  lessee,  and  what  he  alleges  affirmatively  he 
must  prove.  Blanchei  &  Tiriau,  2  Rev.  de  Leg. 
^80,  K.  B.  1817. 

374.  En  Reprise  d^ Instance .  — In  a  demand  en 
reprise  fTinstanceforc^e,  in  an  action  in  revendi- 
cation  of  moveatiies,  a  defense  en  droit  by  an 
executor  is  no  answer.  Gale  v.  Shepherd,  3 
Rev.  de  Leg.  70,  K.  B.  1817. 

375.  En  riintegrande* — Id  an  action  en  ri- 
intergrande  to  recover  possession  of  a  lot  of  land 
from  which  the  plaintitt  alleged  he  had  been 
forcibly  ejected  by  the  defendant,  and  for 
damages — Ileldy  that  an  allegation  of  possession 
by  the  fjlaiutiff  is  sufficient  to  maintain  such 
action  without  alleging  an  annual  possession. 
Steward  v.  Langley  et  al.,  1  L.  C.  R.  33H,  S.  C. 
1B51. 

376.  And  held,  in  another  case,  that  where 
the. conclusions  contain  all  that  is  necessary  for 
an  action  en  complainte^  the  action  must  be 
^laintained.  Doyonv.  The  Corporation  of  the 
Parish  of  St,  foaeph,  17  L.  C.  J.  193,  *Q.  B. 
1873. 

377.  For  Breach  of  Contract.— A.  breach  of 
contract  insufficiently  alleged  must  be  pleaded 
by  exception  to  the  form.     Pacaud  v.  Jlooker, 

2  Rev.  de  L6g.  207,  K.  B.  1811. 

378.  If  the  breach  of  contract  be  imperfectly 
alleged  in  the  declaration,  an  exception  to  the 
form  is  the  proper  plea;  but  if  the  breach  is  not 
at  all  alleged,  advantage  may  be  taken  of  the 
omission  by  demurrer.   Wagner  et  al.  &  Farran, 

3  Rev.  de  L6g.  195,  K.  B.  1811. 

379.  JFbr    Dower.— The    plaintiff    brought 


action  for  conventional  dower,  and  the  defendant 
called  in  the  actual  holders  of  the  property  oa 
which  the  dower  was  claimed,  pretending  that 
the  plaintiff  was  bound  to  proceed  in  the  firbi 
place  against  the  holders  of  such  portioos  of  ihe 
property  as  had  been  alienated  last — Heldj  that 
sucn  an  exception  could  only  be  pleaded  with 
regard  to  customary  dower.  Benoit  v.  Tanauag 
A  Tanguay  k  BouihiUer,  L.  G.  J.  168,  S.  C. 
1857. 

380.  And  in  an  action  for  customary  dower 
by  children  against  a  third  holder,  to  which  the 
defendant  pleaded  that  the  plaintifiiB  had  not 
alleeed  in  weir  declaration  that  their  father  had 
not  left  in  his  succession  property  of  eufficieni 
value  to  satisfy  their  rifht  of  dower — Held,  that 
such  a  plea  could  not  be  maintained,  and  that 
in  order  to  set  aside  the  action  it  was  necessary 
to  proceed  by  exception,  and  prove  that  the 
father  had  left  in  his  succession  property  of 
sufficient  va'ue  for  that  purpose.  Lepage  et  a/- 
k  Chartier,  11  L.  C.  J.  29,  S.  C.  1866. 

381.  And  held,  also,  that  such  objection  could 
not  be  made  by  demurrer,  but  must  be  made  by 
peremptory  exception.  lb. 

382.  For  Encroachments* — In  an  action  by  a 
municipality  for  encroachments  on  a  public 
road,  where  the  defendants  pleaded  that  the 
encroachment  in  question  was  committed  by 
persons  possessing  the  property  on  the  othei 
side  of  the  road — Held,  on  demurrer,  that  the 
defendant  could  not  set  up  that  the  encroach- 
ment was  made  by  third  parties.  The  Curpy- 
ration  of  St.  Jean  Bapiiste,  Isle  D  Orleans  v. 
Lachance,  16  L.  C.  R.  315,  0.  C  1866. 

383.  For  Freight. — The  non  performance  of  a 
stipulation  contained  in  a  charter  party,  which 
does  not  amount  to  a  condition  precedent,  can- 
not be  pleaded  as  an  answer  to  an  action  of 
indebitatus  assumpsit  for  freight.  Chltman  k 
Hamilton,  2  Rev.  de  Leg.  74,  K.  B.  18  L9. 

384.  jPor  Illegal  Seizure. «  An  action  of 
trespass  or  damage  for  the  seizure  of  goods 
alleged  to  have  b^n  illegally  imported  may  be 
stayed  by  dilatory  exception  until  the  que^ 
tion  of  forfeiture  or  non- forfeiture,  pending;  in  a 
court  of  Vice- Admiralty,  be  determined.  Harts- 
horn v.  Scott  et  ai,  3  Rev.  de  Leg.  71.  K  B> 
1810. 

385.  For  Infringement  of  Patent. — In  an 
action  for  the  infringement  of  a  right  of  pate^: 
for  Lower  Canada,  tlie  allegation  ol  an  infrioje- 
nient  in  the  county  of  **  Montreal  "  wa^  ^r/Ao 
be  a  sufficient  indication  ot  the  place  whert*  the 
infringement  took  place.  Prowse  v.  Pat/nuci' . 
2L.  C.  R.  31l,S.  C.  1852. 

386.  And  in  another  action    for  the  infriij;:^ 
ment  of  a  patent  right,  to  which  the  defend^..' 
demurred  on  the  ground  that  the  declaratio.. 
failed   to  set  out    at   length   the  prelim inarr 
formalities  required  to  be  observed  in  ortler  * 
obtain  the    patent — Heldj  to  be    UQneces«^r>. 
and   the  demurrer   was  dismissed.     Bernirr  v 
Beauchemin,  2  L.  G.  J.  193,  S.  C,  k  Bermitr  \ . 
Beliveau,  8  L.  C,  R.  297,8.  Q.  1858. 

387.  For  malicious  Arrest.^ln  an  action  of 
damages  for  malicious  arrest  upon  a  oapias,  ol 
the  ground  that  the  defendant  waa  Mont  to 
leave  the  province,  it  is  not  neoessftiy  lo  allege 
in  the  declaration  that  the  actioa  in  vhich  be 
was  so  arrestdi  has  been  disaiisMd.  Bovk  v. 
Arnold,  1  Rev.  de  lAg.  503,  K.  B.  lUU 
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oppositioQ  claiming  the  land  he  had  seised  by 
KttiDg  ap  a  prescription  of  ten  years  acquired 
hf  tM  defendant,  and  it  appeared  that  the 
<iefeodant  had  possessed  only  from  the  third  of 
<Ja)T,  1848,  to  the  twenty-second  of  June,  1868, 
the  contestation  was  dismissed  both  on  that 
gioood  and  also  on  the  ground  that  the  plaintiff 
coQld  not  invoke  a  prescription  acquired  by 
<ieffndant.  Ruiter  y.  Thibodeau  &  Torrance, 
U  I.  C.  B.  306,  S.  C.  1863. 

III.  In  ComncBCiAL  Matters. 

572.  In  an  action  for  loss  under  a  marine 
io^onnce  policy — Held,  thnt  the  prescription 
of  claims  of  a  commercial  nature  is  so  absolute 
that  a  reserve  of  plain  tiffs'  recourse  in  a  judgment 
rendered  in  appeal,  after  the  lapse  of  the  prescrib- 
iof  period,  disminsing  their  action  for  the  same 
<ieot  broQght  within  the  prescribing  period,  will 
not avai  1  against  such  prescription .  James  et  al. 
^  TktSwn  MuhuU  Insurance  Company  of  New 

York,  20  L.  C.  J.  1»4,  S.  C  1876  j  2267  d.  C. 

Xm.  IVTBRPBBTATIOK  OF. 

573.  Where  to  an  action  on  a  note  the  defend- 
ant pleaded  prescription,  and  the  plaintiff  filed 
a  letter  whiah  he  claimed  interrupt«fd  the  pre 
^ription,  bat  which*  though  reterrine  to  a  note 
<<li<i  Dot  specify  any  particular  note— Held,  that  in 
(he  abseaj^  of  proof  to  the  contrary  it  would  be 
presomed  to  ref  r  to  the  note  in  question,  and 
the  plea  wa«  dismissed.  Thompson  v.  McLeod, 
I  L.  C.  J.  15^,  S.  C.  1867 ;  2224  C.  C 

574.  Bat  in  another  case  of  the  f>ame  kind  in 
'vhich  proof  of  the  letter  and  of  its  meaning  wa^* 
made-J7«Z(i[,  that  there  was  no  legal  interruption 
of  the  prescription.  Coti  et  oi.  v.  Morison,  2  L.G. 
J  207  A  8  L.  C.  R.  262,  8.  C.  1868 ;  2227 
C.C. 

575.  But  in  action  for  good^  sold  and  de- 
hyered — Heldf  that  payments  on  open  account 
'wiibin  the  time  of  limitation,  interrupted  pre- 
scription. Benjamin  ei  al  v.  Duehesnay  etvir.j 
5  L-  C.  J.  168,  C.  C  1860;  2266  C  C. 

676.  Where  in  answer  to  pleas  of  prescription 
t.ie  plaintiff  showed  that  the  deendant  had 
replied  to  a  demand  of  payment  by  saying  that 
iie  had  a  larger  account  againnt  the  plaintiff'— 
H<ld,  that  this  wan  a  sufficient  arknowledgme'it 
to  interrupt  the  prescription,  and  the  action  was 
maintained.  Delisle  v.  McGinnis,  4  L.  C.  J. 
146.  S.C- 1860;  2227  C.C 

677.  Where  action  was  brought  for  the  ba- 
lance of  a  promissory  note,  and  the  defendant 
pleaded  prescription — Held,  that  payments  on 
u-countof  a  promissory  note  within  five  years 
Dterrapted  the  prescription,  notwithstanding  no 
iction  had  been  brought  within  that  period. 
Torrance  v.  PkObin,  41,,  C.  J.  287,  S.  C.  1860 ; 
nil  C.C. 

67H.  And  in  another  case  of  the  same  kind, 
vhere  the  plaintiff  answered  that  the  defemlant 
la*!  acknowledged  the  debt  in  an  action  instituted 
pnie  time  before,  and  which  had  since  suff<pred 
bremption— i7«^  that  the  admission  referred 
bdid  not  of  itself  constitute  an  interruption  of 
hk'  prescriptk>n,  especial  It  as  the  cause  in  which 
Lwan  made  had  since  been  extinguished  by 
kremption,  and  also  as  such  acknowledgment 


was 'made  upwards  of  five  years  preyk>aB  to  the 
institution  of  the  present  action,  the  answer  of 
plaintiff  must  be  dismissed,  and  the  plea  of  de- 
fendant maintained  with  costs.  Malo  v.  O^Heir, 
7  L.  C.  J.  79,  a  C.  1862 ;  2224  ei  seg,  C.  C. 

679.  In  an  action  for  dower  to  which  prescrip- 
tion was  pleaded— ir«2d,  that  a  payment  made 
under  a  judgment  rendered  in  favor  of  one  of  the 
claimants  by  the  proprietors  of  immoveables 
burdened  with  dower  doe^  not  interrupt  the  pre- 
scription with  respect  to  the  other  portions  of 
the  dower  not  clai  m  ed.  Bisson  eial.v.  Michaud 
et  al,\2  L.  C.  R.  213,  8.  C  1862. 

680.  Entries  made  in  a  book  by  a  creditor  of 
a  pa^rment  will  not  prove  interruption  of  pre- 
scription. Legauli  v.  Ftoti,  14  L.  C.  J.  66, 
C.  C.  1869;  1229  C.C. 

681.  Payment  on  account  either  of  capital  or 
interest  is  sufficient  to  interrupt  prescription. 
Hall  V.  Devany,  3R.  L.  463,  S.  C  R.  1871. 

682.  But  such  payments  must  be  accompanied 
by  circhmstances  of  such  a  nature  as  to  justify 
the  plaintiff  in  believing  that  there  was  an  inten- 
tion to  pay  the  balance.    lb. 

683.  A*  payment  made  of  the  donee  of  an  im- 
moveable property,  as  asent  of  the  donor ,to wards 
the  discharge  of  a  liypotnec  on  the  immoveable  in 
question,  does  not  interrupt  the  right  of  the  donee 
to  the-lienefit  of  the  ten  year«'  prescription. 
Kaigle  &  Pierce.  1  R.  L.  697,  S.  C.  B.  1868  k  16 
L.  C.J.  227,  Q.B.  1871. 

684.  Nur  does  the  knowledge  by  the  donee  of 
the  exictence  of  the  hypothec  at  the  time  he 
acquired,     lb. 

686  Where  certain  parties  were  collocated  on 
the  proceedn  of  the  sale  of  the  real  estate  of  the 
defendant,  and  the  plaintiff  contested  the  collo- 
cation on  the  ground  that  the  arrears,  which  were 
the  arrears  of  such  collocation,  were  prescribed, 
with  the  exception  of  five  years,  and  plaintiff 
answered  that  by  deed  of  donation  the  plaintiff 
promi^  to  pay  the  arrears  and  thereby  inter- 
rupted the  prescription — Held^  that  as  the  deed 
of  donation  mentioned  no  amount,  that  the  pre- 
scription was  nor  interrupted,  and  the  colloca- 
tion was  reduced  accordingly.  Lantkier  A  JIfe- 
Donald  &  The  Heirs  De  Beat^eu,  6  R.  L.  186, 
S.  C.  1873. 

XIV.  Law  of. 

686.  The  plaintiff  sued  the  defendant  for  the 
amount  of  a  double  emploi  in  an  account.and  also 
for  the  recovery  of  moneys  paid  to  the  defend- 
ant's use  with  interej>t,  etc.  The  defendant  filed, 
among  other  pleaA,a  plea  of  prescription  of  action 
in  commercial  mattern  for  six  yeare,  a  plea  of 
five  y«{arrf  with  rei^ard  to  the  note  and  accept- 
ances sued  on,  without  tendering  the  oath,  a 
plea  of  prescription  of  five  years*  tendering  the 
otLth—Heldn  that  the  £ngli.«<h  Statute  of  Limita- 
tions wart  never  in  force  in  Lower  Canada,  and 
that  the  Provincial  Statute  10  &  11  Vic,  cap  11, 
had  no  retroactive  effect.  Russel  &.  Fisher,  4 
L.  C.  R  239,  Q.B.,  &  Jjanglois  etal*\,  Johnston, 
4  L.  C.  R.  367,  S  C.  1854. 

687.  And  no  prencription  exists  as  to  promis- 
sory notes  due  and  payable  more  than  five  years 
l>efore  the  coming  mto  force  of  the  statute  12 
Vic,  cap.  20.  Wing  v.  Wing,  4  L.  C  R.  261, 
S.  C.  1852. 


9»  PRBSOBIPTIOW.  PRBSCBIPTIOIf. 

XV.  OrAonor 

6S8.  Againtt  Corporatwtu.— Pi^mtiffhront 
•ction  ID  demol  itIoD  of  a  bridge  irhicli  the  d 
fendsDt  had  constructed  over  the  Rivi^-  ' 
Charlee  to  his  pr 

the  defeodftnt  plea ^ , . 

— Held,  thU,  auch  prescription  <imi  noi  app 
Bell  v.  The  OorporaOon  of  Quebec,  2  Q.  L. 
306,  8,  C.  1876. 

fi69.  Againat  Fnhlic  Officer.—lM  ftn  ncti 
against  a  collector  oT  uubluih"  to  recorer  mon 
exacted  b;  him  u  fees  of  oUice — Held,  ihst 
could  not  object  that  such  action  should  ha 
been  conimencrd  within  three  niontha  from  I 
tim«  OD  which  i>uch  fees  were  paid.  Price 
Feroesal,  8.  B.  179,  K.  B.  1824. 

a90.  An  action  of  Ireapass  agBinnt  a  m 
surveyor  who  has  acted  under  a  judgment  ot  1 
Conn  of  Quarter  Sessions  forenlerinethepln 
tiffsoloM,  and  deatrojing certain  buildinEi>,  nii 
lie  l»aught  within  three  months  after  the  rif 
of  aotioQ  accrued.  Oiamonii  Lame  et  al.,  8- 
338,  E.  B.  1H2S. 

691.  Againat  RegUtrar. — Where  action  v 
brought  against  a  n'gistrar  for  neglect,  etc., 
furnishing  an  erroneoua  certificate — Held,  tl 
he  was  not  entitled  to  revoke  the  six  mon  tl 
prescription  relerrcd  Id  in  the  Act  for  the  p 
tectioo  ofjusticea  of  the  peace,  etc.,  G.  S.  Ll 
cap.  101.  Dorion  v.  Robtrtton  et  al.  k  Robt 
MN  d  of  &  Ryland,  \b  L.  C-  R.  4fi9, 8.  C.  lit 

692.  By  Atma-s.— The  action  wa>  for  I 
recoverjoftbe  price  of  a  pair  of  oxen  eold 
the  plaintiff',  a  fkruier,  to  the  defendant — He 
that  the  pivscription  ofa  year  under  the  12' 
art  and  of  six  months  under  the  12Stb  art. 
the  Custom  of  Paris  did  not  extend  to  f^ni 
who  raise  what  thej  sell.  Gagni  v.  Bomm 
P.B.39.K.B.  1810. 

693.  By  Railway  Companiet.—ta  an  act 
hj  a  foreign  railway  company  againi't  a  nha 
halder  for  the  amouni  ol  his  shares,  where  i 
defendant  pleaded  prescriptioo  of  six  veari 
Httd,  that  such  prescription  did  not  apprF.  i 
OemCeeticat  A  Paemamtic  Rivera  RaUteay  G 
piatv  &  Ctmatoek,  1  S.  L.  S»9,  Q.  B.  1870. 

6M.  By  School  Teaehera. — Actions  hy  sch 
teachers  are  piewribed  b;  one  yenr.*  The  C 
foration  oftheCoHegeofSt.  Aimk  Taichere 
\  Bev.  deL*e  112,  Q.  B.  18«. 

S9&.  Ba  Retrait  Fiodal.—\n  an  action 
relrait/eodal  by  the  seigniors  of  the  seignorj 
Taudreuii — Held,  that  no  prescription  co 
begin  to  run  against  the  exercise  of  the  riglil 
reirait  fiodal  until  alter  due  exliibitlon  of 
title  deedu  and  copies  thereof  to  the  aeign 
Hanaood  elux.  &  WhiHoekeial.,  6  L.  C.J. 
&12L.C.  R.  2»(,Q.B.  1662 iC.S.L.C. cap. 

fi96.  For  Oooda  iiold—The  plaintiff  hrou 
action  on  a  promissory  note  dated  upward 
five  years  pre  viously,and  in  his  declaration  ad< 

Sneral  couDte  for  goods  Kild  and  delivere 
tld,  on  proof  of  (be  goods  sold  and  delive 
that  the  action  mnat  be  maintained,  as  the  i 
,  and   the  i 


itself  I'ould  not  be   prescribed   under  six  yea 
Beaudoin  V.  Dalmatie,7  UC.  E.  47,8.C.  li 

•Under  tin  Cod*  lucb  setloiii  are  preectlbed  In 
jtm.    tan,  wo.  4,  C.  t;.— Ed. 

t  Under  IseCodesllcomniBrclaltrantaetloniare 
preeerlbed  bj  At*  jtu*.    2X60  C.  C.-Ed. 
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BMmji  of  Qmada,  2  L.  C.  J.97,S.C.  1857; 
t).  XS T)c.» cap.  61,  sec.  21. 

603.  Id  another  action  of  damages,  against  a 
nilwaj  company  for  peraonal  injury — Meld,  on 
the  defendants'  plea  of  prescription  of  six  months 
Qikler  8  Vic.  cap.  25  iLat  such  prescription  did 
not  ftpply  to  actions  for  personal  injuries,  ifar- 
ikaiii  The  Orand  Trunk  RaUfoay  Company  of 
VoModa,  1  L.  G.  J.  6,  B,  C.  1855 ;  1056  C.  G.  & 
<}.  32  Vie,  cap.  51,  sec.  21. 

604.  Plaintiff  brought  action  of  damages 
a^inst  the  city  of  Montreal  for  neglecting  to 
make  fences  and  ditches  .along  the  line  of  the 
Aqueduct  from  Lachine  to  Montreal,  by  which 
neglect  the  plaintiff  was  deprived  of  the  use  of 
fifteen  arpents  of  land.  The  action  was  dismissed 
in  the  Superior  Gourt  on  the  ground  that  it  was 
prescribed  by  the  lapse  of  six  months  from  the 
time  the  alleged  damage  ceased.  Pigeon  A  The 
Md^or,  Se.,  of  Montreal,  3  L.G  J.  94  &  9  L.G.R, 
334,  Q.B.  1869;  2261,  sec  2,  G.G.  A  Q.  37  Vic. 
cap.  51,  sec.  234. 

605.  Quanto  MinorU. — Where  a  sale  was 
made  by  a  sheriff  of  a  fief  as  containing  400 
arpents,  whereas  in  fact  it  only  contained  188 — 
Meld,  that  the  purchaser's  right  of  action  for  the 
recovery  of  excess  of  price  could  not  be  barred 
bj  any  prescription  short  of  ten  years.  Des- 
jardins  &  La  Manque  du  Peuple,  8  L.  G.  J.  103 
^10  L.G.  R.  325,  Q.  B.  1860. 

XVI.  Of  Arrears  of  Interest,  or  Rente 

CoNSTITVtE. 

606.  Where  the  opposant  was  collocated  for 
Dine  years,  arrears  of  interest  d  titre  de  rente  con- 
sHtiUee,  in  a  deed  passed  before  the  coming  into 
operation  of  the  statute  4  Vic.,  cap.  30,  and  for  five 
rears  of  such  arrears  he  had  a  judgment  which 
had  not  been  registered,  and  the  col  location  was 
contested  on  the  ground  that  he  could  not  claim 
for  more  than  five  years,  the  rest  being  barred 
by  prescription,  and  no  registration  having  been 
made — Held,  that  the  law  which  existed  prior  to 
tbe  passing  of  the  above  statute  established  a 
prescription  of  thirty  years  for  arrears  of  interest 
of  the  price  of  an  immoveable  sold,  and  not  of 
five  years.  Broum  v.  Clark  &  Montizambtri,  10 
L.C.  R.  .H79,  SG.  1860.  and  note  to  art.  441, 
page  668,  supra. 

XVn.  Of  Attorney's  Fees. 

607./In  an  action  for  the  recovery  of  attorney's 
fees  to  which  prescription  was  pleaded — Heldy 
that  the  prescription  laid  down  in  the  statute 
12  Vic,  cap.  44,  rec.  2^  is  not  an  absolute  pre- 
scription, and  apleamvoking  such  prescrip- 
tion will  be  dismissed  on  demurrer,  if  by  such 
plea  the  party  does  not  urge  payment  and  ten- 
der his  oath.  Ro89  v.  Quinn^  11  L.  G.  R.  175, 
S.  G.  1861 ;  2260,  sec.  1  k  2267  G.  G. 

XVm.  Of  Bailiff's  Fees. 

608.  A  prescription  against  bailififs'fees  under 
the  statute  12  Vic.  cap,  44  is  absolute,  and  it  is 
not  necessary  to  support  the  same  or  tender 
the  oath  of  the  defendant  as  to  payment. 
Lepailleury.  Seoti,  6  L.  G.  R.  59,  S.  G.  1856. 

(09.  And  in  another  action  by  a  bailiff  for 
kia  fees,  to  which  a  prescription  of  three  years 


was  pleaded  under  G.  S.L,  G.  cap.  82,  sac.  34, 
ss.  3 — Held,  that  bailiffs  are  ofiacers  of  justice 
whose  fees  are  prescribed  under  such  section."^ 
Hubert  V.  FenOand,  14  L.  G.  R.  155,  G.G. 

XIX.  Of  Bills  and  Notes. 

610.  A  promissory  note  payable  on  demand  is 
due  from  its  date  without  demand,  therefore 
prescription  runs  from  that  date.  Laroeque  ei  ah 
V.  Andres  ei  al,  2  L.  G.  R.  335,  S.  G.  1851 ; 
2260  G.G. 

611.  In  an  action  on  a  promissory  note— JSek?, 
reversing  the  judgment  of  the  court  below,  that 
the  maker  could  set  up  in  compensation  an- 
other note  made  by  the  oayee  ana  barred  more 
than  five  years  previously,  but  endorsed  to  the 
maker  of  the  first  note  before  the  expiration  of 
the  time  required  by  prescription,  and  that  in 
buch  case  no  prescription  could  be  invoked- 
Hoofs  &  David,  3  L.  G.R.  112,  Q.  B.  185J. 

612.  A  prescription  of  five  years  a^^iinst  a 
promissory  note,  acquired  before  the  coming 
into  force  of  the  statute  12  Vic,  cap.  22,  may  be 
pleaded  to  an  action  for  the  recovery  of  such 
note,  notwithstandine  the  repeal  ot  the  statute 
34  Qeo.  III.  cap,  2.  under  which  the  said  prescrip- 
tion was  acquirea.  GUtckmeyer  ei  al.  v.  Per- 
rault,  4  L.  C.  R.  397,  Q.  B.  1854- 

613.  In  an  action  for  the  recovery  of  a  pro- 
missory note  made  in  1824,  the  action  being 
tirought  in  December, ^1843,  the  plea  that  at 
the  time  of  the  institution  of  the  action  more 
than  five  years  had  elapsed  since  the  said  note 
had  become  due,  and  that  therefore  the  said  note 
must  be  taken  and  considered  to  be  paid  and 
discharged  is  a  good  plea  under  12  Vic.  cap.  22. 
Hoyle  &  Torrance,  7  L.G.R.  312,  Q.B.  1857. 

614.  Where  the  defendant  had  pleaded  the 
prescription  of  five  years  under  the  statute  12 
Vic.  cap.  22  to  an  action  on  a  promissory  note, 
and  the  plaintiff  replied,  alleging  that  the  act  in 
question  did  not  applv,  ana  that  the  prescrip- 
tion was  interrupted  By  a  letter  whicn  defen- 
dant wrote  to  plamtiff,  recognising  the  existence 
of  the  debt — Held,  that  as  five  years  had 
elapsed  between  the  time  the  act  came  into 
force  and  the  institution  of  the  action  that  the 
plea  was  good,  and  the  action  was  dismissed. 
Coi^  ei  al  v.  Morrison,  2  L.  G.  J.  207  &  8 
L.  G.  R.252,  S.  G.  1858 ;  2227  G.  G. 

615.  The  prescription  of  five  ^ears  established 
by  the  statute  12  Vic.  cap.  22,  is  applicable  to 
negotiable  instruments  previously  made,  and  it 
is  not  necessary  to  prove  payment  by  oath. 
Lav(ne  &  Crevier,  9  L.  G.  R.  418,  Q.  B,  1859. 

616.  In  an  action  on  a  promissory  uoi^-^Held, 
that  the  defendant's  absence  from  the  country 
for  seven  or  eight  years  did  not  interrupt  ore- 
scription.  Darah  v.  Church,  14  L.  G.  R.  295, 
G.  C.  1861. 

617.  And  in  another  action  on  a  note  to 
which  prescription  was  pleaded— Held,  that 
payments  on  account  during  the  five  years 
mterrupted  the  prescription,  notwithstanding 
no  action  was  brought  within  that  period. 
Torrance  v.  PhiJinn,  4  L.  G.  J.  287,  8.  G.  1860. 


•  By  Art.  2980  of  the  Civil  Code  all  aotions  for  prof es- 
aioDAl  eervlodt  and  dlflbunements  of  notaries  ana  festof 
officers  of  Justioe,  reckoning  from  the  time  they  are  to 
l>eGome  psgrahle,  are  preeetuMd  byJAve  yeatik— BO. 
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difliniia^ed. '  Scullwn  t  Ptrry  et  al,  9  L.  C.   J. 
174  A  1  L.  C.  L.  J.  «4,  S.  G.  1865, 

407.  In  an  action  on  a  promissory  note, 
irbere  the  defendant  pleaded  oy  demurrer  that 
ke  bad  not  undertaken  or  promised,  as  alleged 
in  plaintiiTe  declaTation,within  tive  years — Held, 
a  good  plea,  and  the  action  was  disniissse^i. 
eiard  t.  Giard,  15  i..C.  R.  494,  S.  C.  &  S.C.  R. 
1865- 

408.  In  an  actiuii  on  a  note  it  is  not  necsssary 
to  alkge  in  the  declaration  that  the  nou-  l^ 
stamped  according  to  law.  Doyle  k  Clement^ 
lO'L.C.  J.  33i,  S.  C.  1866. 

409.  In  an  action  on  a  promissory  note  to 
which  the  defendant  pleaded  want  of  considera 
tion— irc/<ii  that  he  was  bound  to  produce  with 
such  plea  an  affidavit  as  required  by  G.  8.  L.  G. 
cap.  83,  fee.  86.  Kerry  k  0' Connelly  16 
L.  C.  R.  140,  S.  G-  1866. 

410.  Where  to  an  action  on  a  promissory 
note  the  defendant  pleadeii  minority  simply^ 
the  plea  was  held  to  be  insufficient  on  the 
ground  that  he  should  have  pleaded  lesion  and 
M'ked  to  be  released  from  the  obligation. 
Carter  v.  PelUii&r,  1  R.  L.  46,  S.  G.  1868;  986 
A 1002  G.  G. 

>4I1.  In  an  action  on  a  promissory  note  pay- 
able at  a  particular  place  therein  mentioned-^ 
SM,  that  presentation  at  such  place  must  be 
alleged.  Plaintiff  allowed  to  amend.  Poriridge 
▼.  MtLeod,  2  R.  G.  237,8.  G.  1872. 

'-  412.  Id  order  to  be  allowed  to  prove  that  the 
stAmps  on  a  note  or  bill  were  placed  there  at  the 
time  the  note  or  bill  was  made  an  affidavit  must 
t>e'ti1ed  with  such  pleading.  DesileU  ?.  Traham, 
5R.  L.  62,  8.  G.  1873  ;  145  G.G.P. 

413.  A  difente  enfoit  to  an  action  on  a  pro^ 
miflsory  note  will  not  be  rejected  on  motion  as  a 
violation  of  art,  143  of  the  Gode  of  Procedure,  in 
not  being  supported  by  an  affidavit  denying  the 
sigDatiire  to  the  note.  The  Mechanics  Bank  k 
Stcae,  20  L.  G.  J.  196,  8.  C.  1876. 

'  414.  On  Contracts' — To  a  written  contract  to 
pay  money  non  numeratoB  pecunuE  may  be 
pl^ed  under  the  same  circumstances.  Foriicr 
y.Botirbier,  2  Rev.  de  Leg.  78,  K.  B.  1809. 

415.  In  an  action  on  a  contract  the  contract 
must  be  set  out  in  the  declaration.  Seymour  v. 
Maihurin,  2  Rev.  de  Leg.  208,  K.  B.,  k  3  Rev. 
d(jUg.39,  K.  B.  1812. 

416.  On  Sale.— Where  action  was  brought 
aeainst  a  purchaser  for  the  price  of  sale,  and  he 
pleads  grounds  of  the  rescission  of  the  contract, 
ne  must  not  only  pray  for  the  dismissal  of  the 
action  but  also  that  the  contract  be  rescinded. 
Friaon  v.  Bussell,  5  R.  L.  559,  8.  G.  1874. 

'  417.  Possessory. — In  an  action  en  eomplcdnU^ 
possession  for  a  year  and  a  day  antecedent  to  the 
day  on  which  the  trespass  was  committed  must 
be  alleged  in  the  declaration.  Jourdain  v.  Vig- 
neux,  3  Rev.  de  L6g.39,  E.  B.  1869. 

XXXYl.  In  Gases  of  Lib£l. 

'  418.  In  an  action  dinjures  the  time  and 
place  when  and  where  the  words  were  spoken 
must  be  stated,  otherwise  the  action  may  be 
dismissed  on  exception  to  the  form.  Gouaie  v. 
Ligendre,  3  Rev.  de  L6g.  39,  K.  B.  1820. 

•  419.  And  in  an  action  of  damages  for  slander 
— Held^  that  a  plea  in  the  nature  of  a  plea  in 
JMtificatioD  would  not  be  dismissed  because  it 


did  not  (Sontahi  an  tfdmi^ion  of  ih6  ulie  o^'tlie 
words  intended  to  be  ju(<tified.  Gugy  k  "Ferg^" 
wm,  11  L.  G.  R.  409,  Q.  B.  1861. 

420*  And  in  another  action  of  dami^es  for 
libel  and  (>lander  containing  thr^  couAts  brou^it 
against  three  persons  described  as  all  bf  the^ 
Giiy  of  New' York,  mercantrle'ttgent^  and  ckt 

Sirtnerf),  carrying  on  business  in  the  City  of 
ontreal  under  the  name,  style  and  firm  of  R. 
G.  Dun  k  Go.,  exceptions  to  the  form  were 
Itled'by  two  of  the  defendants  <m  th%  ground 
inter  alia  because  the  cause  of  action  was  in— 
sufficiently  libelled,  inasmuch  as  it  was  alleeed 
that  the  defendant  falsely  and  maliciously  did 
compose  and  write  in  a  certain  book  kept  m  the 
office  of  the  defendants  a  certain  false,  scandalous 
and  malicious  libel,  to  the  effect  that  the  said 
plaintiff  was  not  reliable,  or  that  the  plaintiff 
was  insolvent,  or  words  to  thVil  eflbct ;  btttasthe 
defendauts  had  relnsed  to  allow  the  plaintiff  \o 
see  the  book  he  was  unable  (d  state  the  exact 
words  therein  written — Heidt  that  the  ezeeptioa 
was  well  founded,  and  the  action  mu«t  be  dis- 
missed. McDonald  t.  Dun  et  al,  12  L.  €.  B. 
345,  8.  G.  1862. 

421.  And  where  the  defendant  pleaded  that 
what  he  actually  sard  concemiiig  the  plaintiff 
differed  fh>m  what  was  alleeed  In  the  pliihitiff*s 
declaratiOn-^^etd,  that  the  jplea  was  good. 
DeltsU  V.  Beaudry  12  L.  G.  J.  221,  8.   G.  1B6S. 

422.  And  also  that  what  he  said  wantnie.  lb. 
A  G.  37  Vic.  cap.  38,  sec.  5  et  seq. 

XXXVII.  In  Gapias. 

423.  Where  to  an  action  of  capias  the'  defen- 
dant by  petition  after  judgment  set  up  that  the 
allegations  of  the  affidavit  ou  which  ttie  capias 
issued  were  false,  and  prayed  for  his  release — 
Held,  ihAi  exception  to  the  affidavit  oould  not 
be  taken  after  final  judgment  rendered.  H^gan. 
et  al,  V.  Gordon,  2  L.  GJ.  162,  S.  G.  1858 ;  81!» 
et  seq.  G.  G.  P. 

XXXVin.  Inuidental  Dehakd. 

424.  In  an  action  for  rent  in  which  the  plain- 
tiff reserved  his  right  to  new  concluaioDS  for  the 
rent  then  accruing  and  that  actually  become 
due  before  the  case  was  ready  for  judgment — 
Held,  after  deliberation  that  such  new  oonclu* 
sions  could  be  added  and  judgment  rendered 
thereon  without  any  ftirther  service  on  the  de- 
fendant* Dubois  V.  Gauthier,  2  L.  G.  J.  94, 
8.  G.  1857. 

XXX I^  Incompatible. 

425.  The  conclusions  of  tw  distinct  actions 
cannot  be  joined  in  one  and  the  same  declara> 
tion.  Gagnon  k  Tremblay,  3  Rev.  de  Leg.  2^g 
K.B.  1811;  146  C.  G-  P. 

426.  But  several  counts  in  a  declaration  for 
one  hundred  pounds  each,  founded  on  promises 
which  are  within  the  scope  of  one  and  the  same 
action  with  conclusions  for  £100  only,  is  ajood 

rilea.    Casey  k  Brown^  3  Rev.  de  Leg.  39,  £•  B. 
817. 


*  This  incidental  demand  Is  made  by  apetttioni 
panied  by  the  docoments  In  support  therevf,  and  MrreA 
npon  the  opposite  party.    ISO  C.  0.  P. 
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427.  EM,  Ttremng  the  jadflment  of  th* 
^OTot  be]ow,  that  an  affirmative  plea,  such  ad  a 
jklfa  of  oompeii«ation,  may  be  Bled  with    the 

general  ieane.    Clark  t.  JohiMton,  3  L.  C  A. 
4^1,  Q.B.  1863. 

428.  Where  the  defeDdaot  |>leaded  a  ^remp- 
iory  exceptioQ  which  commenced  by  sajfing  that 
the  alleffatioDB  of  the  plaiotifiPs  declaration  were 
«nl6uQded  in  law  and  id  fkct^nd  then  went  od  to 
«tate  thegroundeof  his  defence^  founded  entirely 
on  feet,  the  plea  was  rejected  as  irregular  and  in- 

:«dmi8fiible.     Addison    ▼.   Bergeron  et    cd.,   1 
L.  C.  J,  197,  S.  C.  1867 ;  146  C.  C,  P. 

429.  Where  the  defendant  with  a  plea  of  pay- 
ment filed  also  a  defense  aufonds  enfaiU  and 
the  plaintiff  made  motion  that  he  be  held  to 
«hoofte  between  them,  they  were  field  to  be  not 
incompatible,  and  the  motion  was  dismissed. 
.^SSoratiZ/  V.  HUice,  3  L.C.  J.  I37»  S.C.  1859 ;  146 
€.  C.  P. 

430.  Where  the  plaintiff  by  his  declaration 
net  up  a  deed  of  sale  by  him  to  the  defendant 
vand  complained  of  the  defendant  for  having  en- 
<;roached  upon  his  property,  asking  that  he  be 
condemned  to  remove  such  encroachment,  and 
•also  that  he  be  condemned  to  fill  up  an  excava- 
tion which  he  had  made  and  remove  the  trap- 
door, and  also  to  lower  the  passage,  so  that  it 
•coald  be  conveniently  used,  and  to  pay  $250 
dami^s — Hddi  that  these  conclusions  con- 
tained three  different  and  incompatible  actions, 
4ind,  although  rising  out  of  a  deed  of  sate  from 
him  to  defendant,  could  not  be  joined.  Robert 
.9on  &  Stuart,  13  L.  C.  R.  462,  S.  C.  1863. 

431.  Where  a  plea  to  the  merits  contained  al- 
legations and  conclusions  inconsistent  with  one 
another,  and  belonging  to  two  different  classes  of 
j>2eas — Beldf  on  demurrer,  that  those  which  did 
'not  properly  belong  to  the  plea  must  be  di^^- 

nnssed.     Chapnum  v.  Nimmo^  8  L.C.J. 42  &  14 
L.  C.  E.  103,  a  C.  1863 ;  146  C.  C.  P. 

432.  In  an  action  against  a  wife  separate  as  to 
property  by  a  grocer  for  necessaries  for  family 
Qse — JTisld,  that  pleas  of  compensation  and  pre- 
scription are  inconsistent  with  pleas  of  never  in- 

.debted.     Elliot  A   Grenier  et  ux.,  1  L.  C.  L.  J. 
1^1, 8.  C.  1866. 

433.  In  an  action  to  be  re-instated  in  a  church 
,wir  (banc  patronaJ)  of  which  the  plaintiff  had 
t>een  deprived  by  the  Fabrique — Held,  that 
4here  was  no  cnmulation  of  the  petitory  with  the 
possessory,  in  alleging,  as  defendants  had  done 
in  their  exception^grounds  which  referred  solely 
and  directly  to  the  right  of  property  in  the  pew 
in  question.    Duheau  v.    La  lubrique  de  Des- 

-^shambeaiult  ei  al.k  Dubeaut  2  Q.  L.  R.  6,  S.  G, 
1868. 

434 .  Where  the  plai ntiff  by  his  declaration  (or 
DetHion)  alleged  that  the  person  elected  and 
Lolding  the  position  of  mayor  of  Montreal  wan, 
at  the  time  of  his  election,  disqualified  from 
being  so  elected,  and  was  in  consequence  ille- 
nlly  occupying  the  poeition,and  alleged  also  by 
^e  same  declaration  that  the  election  in  ques- 
tion was  null  and  void  for  reasons  therein  stated, 
and  asked  that  it  be  so  declared — Held,  on 
dilatory  exception,  that  such  allegations  and 

'CooeliJUsioQS  were  incompatible  with  each  other, 
within  the  meaning  of  the  provisions  of  the  Code 

•  of  Procedore.  Beaudry  v.  Warhmani  13  L.GJ. 
16,  8.  C.  1869  s  120,  sec.  6,  G.  C.  P. 
436.  A  defense  en  fait  and  an  exception  of 


payment  may  be  pleaded  together,  and  are  npi 
contradictory,  nor  can  the  defendant  bd  bousd 
by  ad miasioQS  in  his  plea  of  payment.  Leeierc 
Y.  Dwrand,  I  Q.  L.  R.  382,  G.  G.  1873. 

XL.  Iv  Htpotbtcakt  Aotiov. 

436.  Opposition  was  filed  for  the  amount  of  a 
hypothec,  and  the  opposition  was  contested  on 
the  ground  that  no  registration  of  Che  hvpothdc 
was  alleged — Held^  that  where  the  hypouiec  was 
opposed  to  chirographic  claims  the  allegation  of 
registration  was  unnecessary.  Duncan  k  WU^ 
Mon  &  McClennan  k  WiUmk  Wood,  2  L.  G.  J. 
263,  8.  G.  1867. 

437.  In  a  hypothecary  action  against  the  thiid 
bolder,  the  defendant  may  validly  plead  the  ex^ 
ception  of  discussion,  notwithstanding  that  his 
mortgagee  sued  on  is  a  special  mortgage ;  but  he 
has  no  right  to  claim  or  hold  the  property  until 
his  improvements  and  ameliorations  nave  been 
paid  for.  Price  v.  Nelson  k  McKoff,  2  L.  G.  B. 
464,  S.  G.  1861 ;  2066  G.  G. 

438.  Plaintiff  brought  a  hypothecary  action 
against  the  defendant  as  the  holder  of  an  im- 
moveable hypothecated  by  a  third  partjr  for 
a  debt  due  by  him  to  the  firm  of  which  plaintiff 
was  a  memkler,  the  partnership  having  been  dis- 
eolved  and  plaintiff  having  become  proprietor  of 
all  the  debts  due  the  partnership-^Jie^,  that 
the  conclusions  of  the  debtor,  praying  that  the 
holder  be  condemned  to  pay  the  amount  of  the 
mortgage  against  the  said  immoveable  unless  he 
preferred  to  abandon  it,  were  illegal.  Renaud  r. 
JProulx,  10  L.  G.  R.  476,  S.  G.  1866  j  2061  C.  0. 

439.  A  hvpothecarv  action  which  concludes 
by  asking  that  the  defendant  be  condemned  Co 
pay  the  claim  or  abandon  the  property  is  suffi- 
cient Homier  v.  Lemoine,  14  L.  G.  X  68,  S.G. 
1869. 

440.  The  plaintiff  in  a  hypothecary  actton  is 
well  founded  in  demanding  a  personal  condem- 
nation against  the  tiers  d^tenteur  unless  he  pre- 
fers to  i(ive  up,  &c.  La  Soci6t6de  Construe^ 
iion  Mitropotitaine  v.  Bourassa,  20  L.  C.  J-^ 
304,  S.  G.  1876. 

XLL  Ik  Impbobatio  k. 

441.  If  the  party  who  files  an  acte  or  deed 
which  is  impeached  en  faux  omits  to  declare 
that  he  means  to  make  use  of  it,  he  is  not  fore- 
closed from  doing  so,  but  may  still  be  admitted 
to  make  his  declaration  on  payment  of  costs. 
Proulx  v.  Proulx,  3  Rev.  de  L6g.  198,  K.  B- 
1818. 

XLII.  ly  Information  bt  thb  Grown. 

442.  Information  was  laid  on  the  part  of  the 
Grown  to  cause  two  casks  of  planes  seized  by 
the  customs  officers  for  an  infraction  of  the 
revenue  law  to  be  condemned,  the  goods  having 
been  imported  without  the  pa3rment  of  dutiea^- 
Held,  that  in  such  an  information  the  allegation 
that  the  goods  ought  to  be  forfeited,  being 
seized  as  having  been  imported  into  the  province 
without  the  duties  having  been  paid,  was  iosufll- 
cient,  and  that  there  must  be  a  substantive  aUe- 
eation  that  they  were  imported  and  brought  into 
the  prorince  in  riolation  of  the  customs  reguia- 
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tioot.    ne  SoUcUoT  Oenardl  k  DarUng  et  al,^ 
2  L.  G.  R.  20.  S.  C.  1861. 

443.  And  hddf  also,  thai  the  omifision  of  the 
nordft  **  asaiiist  the  form  of  the  eUtate"  was 
fatal.  lb. 

XLm.  IhLbSSOK  AlTD  LB88BB  Ga8K8. 

444.  Where  a  leeeee  brings  action  in  eject- 
ment under  the  statute  18  Vic.  cap.  108,  it  is  not 
necessary  to  invoke  such  Act  in  the  declaration. 
Br<wn  V.  Jane$»  4  L.  a  J.  36,  S.  0.  1860  ]  887 
€t  9€a.  C.  C.  P. 

44d.  There  is  no  incompatibility  between  the 
allegations  of  a  verbal  lease  and  an  account  for 
lease  and  occupation.  Harrowtr  &  WilkiCy  1 
L.  C.  L.  J.  37,  Q.  B.  1866. 

XUy.  Ik  Mabitimk  Cases. 

446.  An  al legation  in  a  case  of  damage  by 
collision  pleaded  in  general  terms  the  history  of 
the  ship  proceeded  against  for  some  days  pre- 
vious to  the  collision,  statements  made  by  the 
mate  and  seamen  of  the  ship  proceeding  with 
respect  to  the  state  of  their  vessel,  the  age  of  the 
latter  ship,  variation  between  the  accounts  given 
in  the  protest  and  libel,  and  delay  in  instituting 
the  proceedings — Held,  that  the  previous  history 
of  tne  ship  was  admissible  as  oeing  usual  and 
convenient.  The  Mellana  inre.,  2  Rev.  de  Leg. 
288,  Q.  6. 1846. 

447.  And  held,  also,  that  such  only  of  the 
statements  as  formed  part  of  the  res  gesta  were 
admissible.    lb. 

448.  Beld,  also,  that  the  ace  of  the  ship 
might  be  pleaded  to  account  for  her  loss.    lb. 

449.  And  that,  inasmuch  as  the  protest  itself 
was  to  have  been  broueht  in,  the  statements 
contained  In  it  need  not  be  pleaded.    lb. 

460.  And  that  it  was  not  necessary  to  allege 
in  the  responsive  allegation  the  delay  appearing 
on  the  face  of  the  proceedings.    lb. 

XLV.  In  OrPosiTioH. 

461.  Held,  on  demurrer,  that  a  plea  to  an 
opposition  afin  d^annuler  founded  on  a  judgment 
in  separation  of  property,  which  attacks  the 
validity  of  the  sround  upon  which  such  judg- 
ment is  rendered,  is  bad.  Bouih  v.  Maguire  k 
Maguireet  al,  10  L.  C.  R.  206,  S.  C.  1860. 

462.  Several  lots  of  land  were  seized  and  sold 
and  the  moneys  returned  into  court.  None  of  the 
lots  being  advertised,  they  being  held  in  free  and 
common  soccage,  the  respondent  filed  an  opposi- 
tion and  claimed  on  one  of  the  lots  in  the  usual 
way  as  a  hypothecary  creditor.  The  appellant 
haa  a  special  mortgage  on  the  lot  in  question, 
but  in  her  opposition  she  did  not  allege  that  the 
lot  was  held  in  tree  and  common  soccage.  On 
a  contestation — Held,  reversing  the  judgment  of 
the  court  below,  that  such  an  allegation  was  not 
necessary,  and  that  to  set  aside  the  collocation  of 
the  respondent, who  had  been  ranked  before  her, 
it  was  only  necessary  to  allege  the  fact  in  ques- 
tion,and  notwithstanding  sucn  fact  had  not  been 
alleged  she  was  entitled  to  costs  of  contestation 
which  had  been  denied  her  in  the  court  below. 
Evans  A  Boomtr,  11  L.  C.  R.  465,  Q.  B.  1861. 


XLYI.  Iv  Pktitokt  Aonor. 

463.  Where  the  defendant  in  a  peiitorr  action 
pleaded  that  before  the  date  of  the  pkiBtiff'a 
title  he  had  been  in  poseeasioii  of  the  lot  as 
proprietor  for  more  than  ten  years,  and  setting 
up  no  title,  the  plea  was  heii  to  be  trreguhtf- 
and  insufficient  m  law,  as  fiuliiig'  to  alle^  with 
sufficient  certainty  an  adverse  title  on  his  part. 
Osgood  &  Kdlam,  10  L.  G.  R.  22,  Q.  B.  1859. 

464.  And  in  another  petitory  action — Rdd, 
that  the  plaintiff  could  not  succeed  upon  a  title 
which  had  not  been  pleaded,  and  which,  ooo- 
sequentiy,  the  defendant  had  had  no  opportonitr 
of  answering.  Gibson  &  Wear,  6  U  C.  J.  78  «^ 
12  L.  C.  R.  98,  Q.  B.  1863. 

XLVII.  In  Quo  WARRANTa 

466.  The  petition  required  for  the  issuing  of  a 
writ  of  quo  warranto,  which  sets  forth  generally 
the  j^unds  of  complaint,  is  sufficient,  without 
settme  forth  the  details.  Fraser  h  BuUau,  \^ 
L.  C.  R.  289,  Q.  B.  1860. 

XLVni.  In  Revbndication. 

466.  In  an  action  in  levendicaUon  if  the  de> 
fendant  be  in  possession  as  a  lessee  of  the  pro 
perty  demanded  he  must  plead  his  lease  by 
exception  dilaioire.  Clement  v.  Samel,  1  Rev. 
de  Ug,  606,  K.  B.  1817. 

467.  And  where  the  defendant  in  sacb  action  , 
pleads  by  exception  temporaire  that  he  held 
the  property  demanded  as  guardian,  appointed 
by  a  justice  of  the  peace,  and  prays  tnat  the 
plaintiff's  action  be  aismissed,  it  id  irregular. 
Facaud  v.  ^e^n,l  Rev.  de  Leg.  607,K.B.  1818. 

468.  And  hdd,  also,  that  he  could  only  stav 

Sroceedings  until  the  person  Arom  wbom  he 
erived  authority  to  keep  the  property  claimed 
is  made  a  party  to  the  suit,  and  his  exception,, 
therefore,  phould  be  an  exception  dUaioire.    lb. 

469.  in  an  action  in  revendication  the  title  on 
which  the  plaintiff  claims  must  be  distinctly 
stated  in  the  declaration,  and  if  it  is  not  it  is  a 
good  cause  of  exception  to  the  form.  PeulMot 
V.  Scott,  3  Rev.  de  L6g.  196,  K3.  1820. 

460.  And  where  the  defendant  pleaded  that 
the  plaintiff  did  not  demand  by  hia  declaratioQ 
to  have  the  attachment  in  revendication  de- 
clared good  and  valid,  and  that  the  effects  seized 
be  delivered  up  to  hxm^Held,  confirming  the 
judgment  of  the  court  below,  to  be  unnecessarv, 
as,  oy  the  writ,  the  defendant  was  called  upon  u> 
show  cause  why  the  attachment  should  not  be 
declared  good  and  valid,  which  was  equivalent 
to  a  demand  that  the  effects  seized  be  delivered 
to  the  plaintiff  and  the  writ  and  declaration  be 
considered  as  one.  Jackson  &  FUteau^ld  L.C.R. 
60,  Q.B.  1864. 

XLIX.  In  Review. 

461.  A  motion  was  made  by  the  defendant  to 
discharge  the  d6libir€,  because  it  was  not  stated 
in  the  motion  for  review  that  the  parfy  ^peal- 
ing; was  aggrieved  by  the  judgment  of  the  court 
below— £^<2,  that  it  was  not  necessary  for  the 
party  to  tel!  the  court  that  he  was  aggneved,the 
fact  of  his  bein^  aggrieved  being  auffidently 
shown  by  his  aeking  for  a  reyisioik  ofthejudg- 
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ment.     Hatrit  ▼.  AUe  k  Hart,  1  L.  C.  L.  J.  64^ 
S.  C.  R.  1866. 

L.  Ikreovlabitibs  nr. 

462.  The  court  will  not  allow  a  trivial  irrega- 
im^  in  Um  service  of  a  copy  of  a  plea  to  pre- 
vail, if  it  appear  thai  the  plaintiffs  attorney  was 
aware  of  its  contents.  OauiUard  v.  Eacham- 
hault,  3  Rev.  de  Ug.  303,  K.  B.  1818. 

463.  Where  a  party  knowing  of  inegularities 
in  the  proceeding  before  the  lower  court  failed 
to  urge  them  there,  but  urged  them  before  the 
Court  of  Appeal  and  succeeded  there— iT^eU,  that 
he  could  not  be  allowed  the  costs  of  his  appeal. 
Dcdgle  &  Kimbah  15  L.   C.  R.  138,  Q.  B.  1834. 

LI.  Joint  Pleas. 

464.  If  the  legal  interest  of  several  persons 
who  are  parties  to  a  contract  be  joint  they  must 
join  in  an  action  which  in  form  is  ex  contractu. 
McLeish  v.  Lees,  2  Rev.  de  Leg.  123,  K.  &  181 1 . 

465.  Under  12  Vic  ,cap.  38,6ec.  25,an  exception 
to  the  form  and  an  exception  of  payment  cannot 
be  pleaded  at  one  and  the  same  time.  Dub4  k 
Protdx  &  Pa^in  et  al.^  1  L.  C.  R.  364,  S.  G.  1851. 

466.  And  m  another  case — Heldt  that  the 
plea  of  general  issue  is  incompatible  with  the  plea 
of  peremptory  exception  admitting  the  making 
of  a  promissory  not4  or  the  sale  and  delivery, 
but  alleging  payment  of  the  same,  and  the  allega- 
tions of  such  plea  of  exception  are  not  necessarily 
divisible,otherwise  no  issue  can  be  raised  upon  it 
McLean  v.  McOormick,  1  L.  0.  R.  369,  S.  C,  1851. 

467.  Two  defendants  cannot  bv  exception  to 
the  form  died  by  them  jointJy  plead  causes  of 
nullity  applicable  to  only  one  of  them-  The 
Union  Bank^qf  Lower  Canada  v.  McDonald  ei 
of.,  19  h.  C.  J.  275,  S.  C.  1875. 

Ln.  Joint  ahd  Seveiux. 

468.  In  an  action  against  two  persons  on  a 
contract  alleged  to  be  joint  and  not  several,  if  it 
appear,  on  the  contrary,  that  it  is  several  and  not 
joint,  and  the  declaration  contain  no  other  oountS} 
no  judgment  can  be  n  ven  against  either  of  the 
defendants.  Boy  v.  Blagdtm  &  Bottcher,  2  Rev. 
deUg.  123,  K.B.  1817. 

Un.   JUDOHENT  IN  CONFORMITT   WITH. 

469.  Where  the  plaintiff  had  brought  an 
action  en  homage,  instead  of  a  petitory  action, 
and  the  action  had  been  maintained — Hdd,  in 
appeal,  that  the  judgment  would  not  be  dis- 
turbed, as  the  question  had  not  been  raised  by 
the  pleEuiing,  and  as  the  judgment  had  settled 
correctly  the  right  of  the  parties.  Atkinson 
et  al.  &  Hall  et  ux.,  19  L.  G.  J.  192,  Q.  B.  1U74. 

LIV.  LlTISPENDENOB. 

470.  To  support  a  plea  of  litispendence,  the 
first  and  second  action  must  be  between  the 
same  parties,  and  the  cause  of  action  must  be 
the  same,  not  only  as  to  the  thing  demanded  but 
aa  to  the  grounds  on  which  it  is  asked ;  it  cannot 
otherwise  be  maintained.  Voyer  v.  Ouyon,  3 
Rev  de  L6g.  197,  K,  B.  1817  ;  136  C.  0.  P. 

471.  The  plea  of  litispendence  is  the  proper 


plea  when  another  cause  on  the  sfiiiie  g[ronnd  and 
between  thB  same  parties  is  pending  in  another 
jurisdiction^  and  it  is  founds  on  the  fact  that 
another  jurisdiction  is  already  seized  of  the  case. 
When  lioth  cases  are  depending  in  the  same 
court,  the  exception,  if  there  be  any  necessity  for 
an  exception,  should  not  be  peremptory  but 
dilatory,  but  a  motion  to  stay  proceedinss  is  a 
better  course.  Bacey  &  Oliva,  3  Rev.  ae  Leg, 
197,  K.B.  1821. 

472.  Litispendence  in  a  foreign  state  is  no 
bar  to  an  action  instituted  in  this  province. 
Bussel  et  al.  &  Field,  S.  C  558,  K.  B.  1833. 

473.  A  declaration  and  writ  of  summons  filed 
in  the  protbonotary's  office  without  a  return  of 
service  cannot  support  a  plea  of  Uiispendence 
in  a  suit  or  demand oontainine  the  same  grounds 
and  causes  of  action.  Siq>7iens  et  aL  v.  Tid- 
marsh,  6  L.  C  R.  3,  Q.  B.  1866. 

474.  Litispendence  mav  exist  though  the 
parties,  plaintiff  and  defenaant,  oocupv  different 
positions  in  the  two  actions,  and  although  the 
tirst  action  concludes  for  a  sale  and  licitatiou 
while  the  second  concludes  for  a  portage  en 
licitation,  Boswell  v.  Lloyd  e^  dl.,  12  L.  C.  R. 
447,  S.  G.  1862. 

475.  And  held,  also^  that  litispendence  must  be 
reckoned  from  the  service  of  the  writ  and  not 
Arom  the  day  of  the  return.    lb. 

476.  A  plea  of  litispendence  which  does  not 
cover  the  whole  cause  of  action  cannot  be  main- 
tained. Miller  et  al  v.  Button,  11  L.  C.  J.  287, 
S.  C.  1866 ;  136  C  C.  P. 

LV.  Lost. 

477.  Motion  to  the  end  that  the  defendants  do 
file  a  draft  or  copy  of  their  peremptory  excep- 
tion, which  had  been  lost,  or  a  plea  to  the  same 
effect,  and  that,  in  default,  the  plaintifi  be  per- 
mitted to  proceed  to  trial  and  judgment  on  the 
issues  raised  and  perfected  bv  tne  general  issue 
and  the  statement  of  facts.  Motion  granted.  The 
City  Bank  v.  The  Montreal  Bank,  2  R.  C.  237, 
8.  C.  1872, 

LVI.  MlKOBITT. 

478.  A  plea  alletting  minority  without  allee- 
ing  lesion  is  bad.  Bluteau  v.  Oauthier,  Q.  L.  K. 
187,  C.  C,  &  Boucher  &  Oirard,  20  L.  C.  J.  134, 
C  C.  1875. 

LVII.   MiSNOMSR. 

479.  A  misnomer  cannot  be  pleaded  by  ex- 
ception to  the  form.  Simoneau  &  Campbell,  3 
Rev.  de  L6g.  195,  K.  B.  1811 ;  116  C,  C.  P. 

480.  Misnomer  must  be  pleaded  by  peremp- 
tory exception,  because  it  relates  to  the  defen- 
dant and  not  to  the  court,  by  putting  in  issue  the 
plaintiff's  right  of  action  against  him.  lb.  &  3 
Rev.deUg.  196,  K.  B.  1818. 

481.  But  that  the  declaration  is  not  suffi- 
ciently libelled  must,  on  the  contrary,  be  pleaded 
by  exception  to  the  form  because  it  relates  to 
the  court,  and  inasmuch  as  it  avers  the  declara- 
tion to  be  imperfect,  that  it  is  null  and  void, 
and  the  court  cannot  proceed.    lb. 

482.  And  in  another  case,  Ae2<2,  that  misno- 
mer cannot  be  pleaded  by  exception  to  the  form. 
Jones  V.  McNaUy,  S.  R.  56,  K.  B.  1811. 
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XiVIII.  Nov-Fatmcvt  of  Costs. 

483.  That  costs  due  on  a  former  action  are 
not  paid  cannot  l€  pleaded  by  exception^  but  a 
motion  to  6tay  proceedings  will  be  allowed,  if  it 
appear  diat  the  former  action  was  for  the  same 
c^Q8ei  and  was  (leard  upon  the  merits.  CKarUer 
y.  McLeiah,  3  Rev.  de  Ug.  70,  K.  B-  1821. 

484.  Non-payment  of  costs  in  a  former  action 
cannot  be  the  subject  of  a  dilatory  or  peren^p- 
tory  exception.  Robichaud  v.  Fraser,  3  Key.  de 
Ug.  71,  K.  B.  1817. 

1JX',  Notice  or  Aotiok. 

485.  Where  a  statute  requires  notice  of  action 
to  be  given  to  defendant  before  issuing  the  writ, 
it  is  not  necessary  to  allege  in  the  declaration 
ihat  such  notice  has  been  given.  Simordv. 
Utile,  4  L.  C.  E.  193,  S.  C.  1864. 

486.  And  in  another  ctLse^Held,  that  such 
notice  need  not  be  recited  in  full  length  in  the 
declaration .  Dciwes  v.  McGuire,  4  L.  C.  R.  347, 
8.  C.  1864. 

LX.  Nullity  of  Peed. 

487.  If  an  action  be  instituted  upon  a  notarial 
deed  ft^ud,  and  the  consequent  nullity  of  the 
deed  cannot  be  pleaded  b^  exception,  but  .an 
incidental  demand  in  resctasian  must  be  filed. 
Bradloi  v.  Blake,  1  Rev.  de  Ug.  606,  K.  B.  1812. 

488.  In  an  action  to  recover  the  amount  of  an 
obligation  executed  by  defendant,  to  which  he 
pleMed  that  at  the  time  it  was  entered  into  he 
was  of  unsound  mind — Held,  reversing  the 
judgment  of  the  court  below,  that  such  cause  of 
nullity  could  be  pleaded  at  any  time  by  excep- 
tion, and  that  neither  an  incidental  demand  nor 
direct  action  was  necessary  for  that  purpose. 
Halcro  v.  Delesdemiers,  2  L-  G.  R.  326,  Q.  B. 
1862. 

LXI.  Nullitt  of  Return. 

489.  A  sheriflTs  return  is  an  authentic  act, 
and  cannot  be  impeached  without  an  inscription 
en  faux  and  an  incidental  demand  in  rescission 
founded  on  affidavit  Boulanger  k  Holmes,  3 
Rev.  de  lAg.  198,  K.  B.  1818. 

LXII.  Nullity  of  Title. 

490.  A  defendant  may  by  exception  invoke 
the  nullity  of  ithe  title  set  up  by  the  adverse 
party  without  proceeding  directly  by  action  on 
mciaental  demand  to  rescind  such  title.  The 
Principal  Officers  of  Artillery  &  Taylor  et  aZ., 
IL.C.R.481,Q.  B.  1861. 

LXm.  Payment. 

491 .  A  plea  of  payments  allesed  to  have  been 
made  at  diflerent  periods  which  does  not  shew  the 
dates  and  amounts  of  such  payments  is  bad, 
and  will  be  dismissed  on  demurrer.  Les  Dames 
Beligieuses  Ursulines  de  Quebec  v.  Perry,  10 
L  a  R.  194,  S.  C.  1860. 

492.  A  plea  of  payment  or  compensation  by 
contra  account  is  a  sufficient  admission  of  the 

Elaintift's    demand.     Thayer   k     WUscam^   9 
,.  C.  J.  1,  Q.  B.  1861, 


493.  But  a  plea  of  prescription  aIS^n|  pa;|^- 
meat,  and  aoobmpattied  hy  a  tUfense^Kjint^ 
not  an  admission  of  the  plaintiff's  demand.    lb. 

494.  Payment  and  tender  must  be  pleaded  by 
way  of  perpetual  peremptory  exception.  Forbes 
etaLk  Atkinson,  P.  R.  4<),  K.  B.  1810 ;  136,  sec 
3,  C.  C.  P. 

LXIV.  Pleas  to  tbb  Merits. 

496.  A  demurrer  is  a  plea  to  the  merits, 
Normand  v.  HuoU  9  L.  G.  K.  406,  8.  G.  1869. 

496.  Where  defendant  afWr  being  foreclosed 
was  allowed  on  affidavit  to  file  a  plea  to  the  mer- 
its on  paymentof  costs — Held,  that  a  plea  deny- 
ing the  fraud  and  d^eonfitmre  set  up  by  tLe 
plaintiflT  woidd  be  deemed  a  plea  to  the  merits. 
Jjeeming  et  al.  y.  Robertson,  II  L,  C.  R.  492, 
S.  G.  1861. 

LXY.  PRRSORIPTIOir. 

497.  Where  on  the  face  of  the  pfeadingB  it 
appears  that  a  note  of  hand  is  of  more  tbaa 
five  years'  standing,  and  prescription  ispleaded*, 
the  court,  on  oaih  made  by  the  defenoant,  will 
dismiss  the  action.*  Benton  v.  Styles,  3  Bev. 
de  Leg.  38,  K.  B.  1812. 

498.  Where  to  an  action  for  seaman's  wans 
the  defendant  pleaded  prescription,  under  the 
127th  Art.  of  the  Goutume  de  Paris— ^ef 4  that 
such  plea  was  insufficient  as  not  containing  an 
affirmation  of  payment  or  ofler  of  payment, 
Barbeau  v.  Orant,  4  L.  C.J.  297,  S.  G.  I860; 
2267  G.  G. 

499.  A  plea  of  prescription  alleging  payment 
and  accompanied  by  a  difente  en  fait  ie  no 
admission  of  the  plain tifi's  demand.  Thayer 
k  Wilscam,  9  L.  G.  J.  1,  Q.  B.  1861. 

600.  In  an  action  for  attorney's  f^ek-^Eeldy 
that  where  the  defendant  pleaded  prescriptioo, 
that  the  plea  would  be  dismissed  on  demurrer, 
unless  the  party  also  paid  and  tendered  hi$ 
oath.  Ross  v.  Qunn,  11  L.  G.  R.  176,  S.  C. 
1861. 

601.  Where  to  estabKsh  a  plea  of  prescription 
the  possession  of  predecessors  is  neoessarilj 
invoked,  the  names  of  such  predecessors  must 
be  duly  set  forth  in  the  pleadings.  Samngon  k 
Taylor  et  at.  k  Hughes  et  al,.  13  L.  0.  R.  164, 
S.  C.  1862. 

602.  A  plea  of  prescription  is  not  neoessarilj 
brought  before  every  other  plea  or  other  excep- 
tion. Beaudry  v.  nrouill^et  vir^  II  L.  G.J. 
60,  S.  G.  1866 ;  136  G.  G.  P. 

603.  Pleas  of  prescription  cannot  be  pleaded 
by  demurrer  but  by  peremptory  exception.  Fav 
cher  V.  BiUmuer,  4  R.  L.  388,  8.  G.  1872;  136, 
sec.3,  G.  G.  P. 

LXVI.  Puis  darrein  GoimircAKCE. 

604.  While  an  action  on  a  Ull  of  «zchanee 
wan  pending,  the  plaintiff  received  Arom  the  bank* 
rupt  estate  of  the  acceptor  of  the  bill  a  portion 
of  the  sum  demanded  by  the  action.  The  detenl- 
ant  thereupon  filed  a  proceedingf  calM  «n  inter 
vention,  and  the  plaintiflS  after  fitiiig  a  retiax ; 


»  Under  th«  Code  a  debt  piworfte4 
tlngttished,  and  no  action  ean  bemilal 
the  delay  for  pretoriiitlOB  hM  ea^lM^ 


itafVtr 

ac. 
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for  the  amouDt  received^  moTed  to  reject  the 
inAerveatioD  on  the  ^uod  that  the  prooeeding 
waa  Dot  an  interycntion  bnt  simply  an  applica- 
tion to  replead— iTe/d,  that  there  was  no  matter 
for  interTention,  but  for  a  Bupplementar^  plea 
which  m  England  is  known  as  a  p\ea.puia  dar- 
rein conHnuanc^.  Lj^man  v.  Perkins  A  PerkinSf 
2  L.  C.  K.  304,  S.  C.  1862. 

505.  While  an  action  for  tithes  was  proceed- 
ing at  enqudte  the  plaintiff  filed  as  exhibit  his 
certificate  of  appointment  from  the  biehop,  and 
the  defendant,  taking  advaotaffe  of  the  informa- 
tion he  had  gained  thereby,  and  without  leave  of 
the  court,  filed  a  plea  puis  datrem  coniinuenee 
which  was,  on  motion  of  the  plain titf,  rejected 
from  the  record,  and  the  judgment  rejecting  it 
was  aubsequently  confirmed  iu  review.  J)u?umlt 
V.  Facaud,  17  L.  C.  R.  178,  S.  C.  B.  1866. 

LXVn.  Rejectioh  or. 

506.  A  plea  cannot  be  rejected  on  motion 
becaase  it  contains  matters  foreign  to  thooe  in 
litigation.  OtietTremoni  v.  WilbrenMT,  6  R.  L. 
12, 8.  C.  1870. 

507.  A  pleading  that  is  good  in  part  and  bad 
in  part  should  be  rejected  on  demurrer.  MiUer 
V.  Bourgeois  &  HoUdnd,  17  L.  G.  J.  158,  S.  C. 
1873. 

LXVIII.  RsiPLiABKB,  see  Ds  Noto. 

508.  When  the  issue  is  material  or  informal 
the  court  will  order  a  repleader.  I^bes  v. 
^(Ibtwaii,  3  Rev.  de  Leg.  200,  K .  B,  1810.       ^ 

509.  A  repleader  may  be  ordered  at  the  trial 
if  the  issue  taken  is  there  found  to  be  material. 
roedU  ▼.  FoHeher,Z  Rey.  de  Ug.  200,  K.  B. 
1818. 

510.  Wh«i«  the  defendant  to  an  action  on  a 
bill  pleaded  the  want  of  stamps  as  required 
bylaw,  and  the  plainiifiT  was  allowed  to  affix 
fltampe  on  payment  of  costs,  it  was  allowed  to 
the  defendant  to  plead  de  novo.  Lemesmier  v. 
RiiMe,  455,  &  C  1871. 

LXX.  Special  Rcplioation. 

511.  If  hvftpeoial  replication  the  plaintiff  ad- 
mits the  facie  which  the  exception  sets  forth,  he 
mav,  under  the  Ordinance  of  1786,  rebut  the  fhct 
which  he  so  admits  by  pleading  affirmatively 
BQch  other  facts  as  in  law  will  avoid  them,  and 
upon  these  the  iKnue  may  l)e  raif^ed  as  the  Ordin- 
ance directs.  Pakmet  v.  Gaspar,  3  Rev.  de  L6g. 
lJie,K.B.  1811. 

LXXI.  SlMVLTANBOUB. 

512.  In  proceetlinss  affecting  corporations  or 
public  ofiScers,  the  £fendant  may  set  up  against 
the  information  a  declinatory  exception  and  at 
the  same  time  pleas  to  the  n\eritR  of  the  petition. 
The  Attorney  General  v,  Gray^  15  L.  C.  J.  255, 
S.  C.R.  1871. 

LZXIT.  Tekdeb,  see  Patmeitt. 

513.  A  plea  of  tender  must  offer  what  it  ad- 
mitiH  to  ba  due  in  principal  and  interest  with  one 
shilling  sauf  d  pnarfaire.  Boucher  v.  Asselin^  3 
Bev.de  L6g.  197,  K.  B.  1813. 


LXXm.  Tcsir  roft  PiTttieift. 

614.  Where  goods  are  sold  on  Tsredit  for  a  fixed 
period,  the  term  of  payment  must  be  pleaded 
after  maturity  by  exemUon  p4ren^ioire  tempo- 
voire,  Raeey  v.  Stephenson.  3  Rev.  de  Leg.  1 96, 
K.  B.  1821.  "^  .^  '  *        * 

LXXIV.  Uknbobssaet. 

515.  In  an  action  en  homage  the  defendant 
pleaded  the  thirty  years'  prescriptioni  and  filed 
an  incidental  demand  en  homage  on  the  same 
ground,  viz ,  of  title  by  prescription,  to  which 
the  incidental  defendant  took  no  exception.  The 
incidental  demand  was  dismissed  as  an  unnece(»* 
sary  pleading,  each  party  paying  their  own 
costs.  Dussault  v.  Stuart  &  e  contra,  3  Rev.  de 
Ug.  392,  K.  B.  1816. 

LXX  V.  Use  or  Fioubee  in. 

516.  Where,  in  a  declaration,  the  amount  de^ 
manded  was  expressed  in  figures— He^  that 
an  exception  to  the  form  would  lie,  and  the 
action  be  dismissed  on  such  exception,  though 
not  applicable.  Btvet  v.  Poisson,  U  L.  G,  ft, 
493,  S.  C.  1861. 

LXX  VI.  Ububt. 

617.  Wherethedefetidaiift  pleaded  to  an  acCSott 
on  an  obligatian  contractecT  in  London,  Engr 
land,  thai  the  debr  was  tainted  with  usurjr 
—HeJdf  that  the  law  of  Bn^and  in  relation  to* 
usury  ought  to  be  s^t  up  in  the  plea.  Hart  et 
(0.  v.  PhUkps,  1  L.  G.  K  90,  Q.  B,  1861. 

LXXVII.  Vablutoe  iv,  WHEN  Fatal. 

618.  Where  an  undertaking  and  {yromtse  i« 
declared  upon  at  a  joint  undertakitig  by  tw^ 
defendants^  and  when  fffoduced  itf  evideM^, 
proves  to  be  a  pole  promise  by  one  defendatfti 
judement  cannot  be  recovered  against  eithef  of 
the  defemdanta.  Bitehie  V.  Thomas  et  at,,  3  lU^. 
de  Leg.  390,  K.  B.  1H18. 

519.  In  an  action  for  certain  annual  paymfttti 
of  legacy  undek*  a  will— fTeZd,  to  be  a  forih^y 
variance  to  allege,  as  had  been  done  in  t&6 
declaration  of  the  plaintiff,  an  absolute  lega;6y, 
when   the   legacy   was   really    condition af,  ais 

E roved   hy   the  will.     IVelewh  v.  SeymoWf  2 
u  C.  J.  91,  8.  G.  1867 ;  320  C.  G  P. 

520.  In  a  petitory  action  pleas  by  the  dt* 
fendant  i^etting  up  title  to  the  lot  in  dispute^ 
by  an  instrument  in  favor  of  himself  and 
another,  were  held  to  be  good  pleas,  although 
the  power  of  attorney  under  which  the  title  was 
conveyed  was  in  one  plea  set  up  as  in  flEivor  of 
A,  and,  in  the  other,  as  beine  in  favor  of  A  and  Bj 
co-partners,  and  although  the  title  was  executed 
by  B  in  the  name  of  tne  firm.  (hmwUngs  v* 
Quintal,  7  L.  G.  R.  139,  Q.  B.  1857. 

521 .  Where  to  a  hypothecary  action  the  defend' 
ants  filed  a  confirmation  ol'  title  which  they  had 
obtained,  but  in  which  the  name  of  one  Of  them 
was  written  "  Brockmon  "  instead  of  <<  Black* 
mon  "  the  variance  was  held  not  to  be  material 
and  the  action  was  dismissed.  Bedpath  et  al^ 
&  Blackmon  et  al,  6  L.  G.  R.  408,  S.  G.  1852. 

622 .  The  payees  of  a  promissory  note  declared 
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XXX.  Fins  db  Noi^  Rbostoik. 

337.  A  plea  which  states  in  sabetance  Uiat 
the  defendaDt  is  not  the  person  who  is  respon- 
sible to  the  plaintiff  for  the  sum  he  demanos  is, 
if  the  matter  be  pleaded  affirmatively,  une  Jin 
de  no7i  recevoir  and  not  unejin  de  non  proc^der 
Campbell  v.  Peltier,  3  Rev.  de  Ug.  196,  K.  B. 
1820. 

338.  Where  iq  an  action  to  account  against  a 
lutor  the  defendant  pleaded  that  he  had  already 
rendered  an  account  which  had  been  accepted 
— Heldf  that  such  a  plea  did  not  constitute  uru 
fin  de  non  recfvoir,  Ducondu  ?.  BourgeoU,  2 
L.  C.  J.  104,  8.  C.  1868. 

XXXI.  Form  of. 

339.  Matter  essentially  necessary  omitted  is 
subject  to  a  denaurrer,  but  matter  essentially 
f^ecessary  which  is  imperfectlv  stated  is  subject 
to  ap  exception  to  the  form-  nagner  v.  Farran, 
S.  Rev;  de  lAs  196,  K.  B.  1811.  . 

340.  And  neld,  in  another  case,  that  where 
matter  essential  is  merely  imperfectly  alleged  and 
not  entirely  omitted  the  defendant  BnoulcTattack 
the  declfiration  by  an  exception  to  the  (brm  and 
not  by  demurrer.  Walker  etvir  &  Thfi  Corpar- 
<iHon  oflSarel,  2  L.  C.  L.  J.  22,  Q.  B.  1866. 

341.  It  is  sufficient  in  any  pleading  to  aileep 
the  facts  upon  which  th^  party  intends  to  rely 
in  plain  and  concise  language,  to  the  interpre- 
tation of  which  the  rules  of  construction  appli- 
cable to  such  language  \n  the  ordinary  trans- 
actions of  life  may  apply,  no  particular  form  of 
words  being  necessary  to  express  the  same. 
Baicro  k  Veleademiers,  2  t.  C.  R.  326,  Q.  B. 
1862 ;  20  C.  C.  P. 

342.  Where  the  defendants,  callinR  themselves 
%\\e  Montreal  Railroad  Car  Company,  were  sued 
^H  co-partners  on  a  note  signed  by  one  of  the 
defendants,  who  styled  himself  trustee  of  the 
company,  and  the  defendants  pleaded  under  the 
general  issue  that  thev  were  a  corporation  duly 
incorporated,  of  which  they  made  proof— Beld, 
that  they  had  a  right  to  prove  so  under  the 
general  plea,  and  the  action  was  dismissed. 
Edmonston  eialv.  Childs  et  al  2  L.  G.  J.  192, 
4S.  C.  1868. 

XXXII.  Fraud  in  Deed. 

343.  That  a  deed  was  fraudulently  obtained 
<annot  be  pleaded  as  matter  of  defence  founded 
upon  it,  it  must  be  rescinded  by  an  incidental 
demand,  and  the  proceedings  suspended  until 
«uch  demand  is  determined.  Bradly  v.  Blakej 
3Kev.  deLeg.  38,K.  B.  1812. 

XXXIII.  General  Issue. 

.344.  In  an  action  for  damages  occasioned  to  a 
wharf  by  the  defendants'  vesKel,  to  which  the  de- 
fendants pleaded  the  general  i^sue — Held^  that 
the  absence  of  responsibility  on  the  part  of  the 
master,  there  being  a  pilot  on  \  card,  could  Le  in- 
voked without  being  npeciallv  pleaded.  Lamp- 
3an  A  Smiih,  9  L.  C.  R.  160,  'Q.  B.  1868. 

346.  A  deifendant  cannot  be  allowe  I  to  plead 
/Specially  that  which  amoun  8  to  no  more  than 
the  general  issue.  Forbes  li  aL  v.  Atkifuon, 
P.  R.40,  Q.  B.  1810. 


XXXIV.  HTForamOAL  Plsa. 

346.  Where  to  an  action  for  the  amoaoiof  ia- 
surance  the  defeudants  pleaded  inter  aiia  *'  that 
'^  no  contract  of  iusvraoce  could  be  made  under 
"  the  powers  poaaessed  by  the  appellants  except 
**  in  the  mode  fixed  by  their  charter  and  bylaws, 
"  and  no  such  contract  had  been  made  with  the 
**  plaintiff,  and  that  if  any  such  contract  had 
**  been  made  it  could  Qnfy  have  been  so  maie 
'*  upon  conditions  usual  in  the  company's  assur- 
**  ances,  and  that  those  oonditions  ha4  not  been 
*<  fulfilled  by  the  appellant*'— ^«i<i,  ooDfirmiog 
the  judgment  of  the  court  below  on  a  demurrer 
raised  by  the  plaintiff,  that  this  latter  part  of  the 
plea  was  hypothetical  and  must  be  dismissed.  Tkt 
Montreal  Assurance  Compami  k  McOilUcanf, 
2  L.  C.  J.  221,  Q.  B.,  k  licFarlan  k  SeHber,  2 
L.  C.J.  260,8.  C.  1857. 

XXXV.  Iir  AciioNB. 

347.  Agaimt  Carriers'-To  ao  action  by  the 
plaintiff  for  the  value  of  certain  jewellery  which 
formed  part  of  her  luggage  as  a  pa««n«r  oa 
board  a  veasel  from  Glas^Dw  to  Montreal,  tliede- 
fendants  pleaded  the  limitation  of  their  liability 
under  the  603  clause  of  the  Merchant  Shipping 
Act,  and  that  the  plaintiff  not  having  mserted  m 
the  bill  ofladingor  otherwise  discloeed  ID  wntmg 
the  true  nature  and  value  of  the  articles,  the 
ownew were  notliable tor  theirloes.  Theplam- 
tiff  demurred  to  the  plea  on  the  ground  thai  the 
action  was  taken  under  the  common  law  relatiDg 
to  carriers,  and  that,  consequently,  the  citaac  d 
the  Merchant  Shipping  Act  referred  to,  did  noi 
applv—fleW,  that  the  defendants  were  entitled 
to  plead  as  they  had  done,  and  the  demurrer  was 
dismissed.  McDougaU  y  Allan  et  of,  6  L.C.J. 
2.33,  S.  C,  k  12  L.  C.  R.  321,  Q.  B.  1861 ;  1677 

C.  C. 

348.  Against  Coiuorl*.— An  action  ag*inrt 
a  husband  and  wife  merely  setting  up  a  debt  due 
by  the  wife  previous  to  her  marna^  and  tJie 
fact  of  the  marriasje,  will  be  dismissed  on  de- 
murrer upon  plea  by  the  wife  to  the  efled  that 
she  had  been  sued  as  common  as  to  propertr, 
when  in  fact  she  was  separate  as  to  property 
from  her  husband  by  marriage  contract  pro- 
duced.    Gagnier  y.  OrevieretaLt  6    L.  C  K. 

486,8.  C.  1855.  .„    ^      ... 

349 .  Against  Dissolved  Partnershtp.  —  Actwo 
was  brought  on  a  promissory  noteagainstoneoi 
the  partners  of  a  firm  which  had  dissolved  sin« 
the  note  was  made.  The  declaration  set  up  that 
the  other  party  had  left  the  country  and  ^neu. 
the  United  States,  but  did  not  stale  specificallT 
that  the  partnership  was  dissolved— fleW.  tl>at 
there  was  no  sufficient  allegation  of  dissolutwr. 
of  partnership,  and  therefore  the  action  againn 
one  partner  was  bad.  but  that  the  plaintiff  would 
he  allowed  to  amend  his  declaration  by  insen 
in?  an  averment  of  the  dissolution  of  the  partner- 
phin  on  payment  of  30s.  costs.  Cassatst  V.  P^ayj' 
7  L.  C.  J.  108,  S.  C.  1863;  1838  C.  C. 

360.  Against  Legatee.— In  an  action  «f»«n^ 
a  universal  legatee— flifW,  that  Che  plftinttt  oeei 
not  set  up  in  his  declaration  that  the  dofeadaot 
was  the  sole  legatee,  it  being  the'Uuiia*  oT the 
defendant  if  there  be  another  to  l>iM4  tl*  ^ 
Oaonoh  y.  Pagi,  1  Eey. '  d^  L*^- T.  B. 
1818. 
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351  .'A  nniTenal  usnfrnctuary  legmtee^  against 
whom  a  oreditor  of  the  sncceasion  sets  up  the 
value  of  the  reyeDue  of  his  legacy  cannot  demaod 
the  details  of  such  revenue  wnich  he  himself 
alone  can  know,  and  it  is  sufficient  if  the 
creditor  in  such  ease  ^ives  poine  approximate 
idea  of  its  value   De$timaHviUe  r.  Toungnanif 

1  Q.  L.  U.  39,  8.  C.  1874. 

362.  A^nsi  Minor9. — It  is  not  sufficient  to 
plead  minority  to  an  action  on  a  promissory 
note  made  by  a  minor,  lesion  must  also  be 
pleaded.  Boucher  v.  Oirardetai.,  20  L.  C  J. 
134,  C  C.,&  BlfUecM  v.  Ooutier,  1  Q.  L.  R.  187, 
C.  C.  1876. 

353.  Againgt  MnmeiftUUy. — In  an  action 
against  a  municipal  corporation  for  neglect  to 
keep  the  roads  in  proper  repair,  it  is  not  neces- 
sary to  all^  in  tne  declaration  that  the 
affidavit  required  by  27  &  28  Vic.  cap.  43,  sec.  1, 
has  been  filed  with  the  flaU  ParS  v.  The  Oor- 
pwatian  ofSU  CUmeni,  6  B.  L.  428, 0.  C.  1874 ; 
788  A  793  If.  O. 

354.  Nor  that  the  roads  in  Question  are  situ- 
ated in  the  parish  and  under  tne  control  of  the 
defendants,  when  it  indicates  where  the  road 
complained  Of  is  situated.  lb. 

355.  Agahui  Wife.--Where  the  female  de- 
fendant was  deschfaled  in  the  declaration  as  beine 
separate  as  to  property  from  her  husband,  and 
she  pleaded  that  sue  was  not  separate  as  to  pro- 
perty, and  the  plaintiff  moved  that  that  portion 
of  the  plea  shoold  be  struck  ont  on  the  ground 
that  it  shoukl  have  been  pleaded  by  ex- 
seption  to  the  form,  the  motion  was  dismissed. 
WheeUr  ei  al  ▼.  Bwrkitt  ei  al,,  4  L.  C.  J.  30^, 
S.  C.  1860. 

356.  W^here  a  wife  separate  as  to  property, 
and  alleged  to  have  been  carrying  on  business 
as  A,  A  Co.,  was  sued,  and  her  husband  brought 
into  the  case  for  the  purposes  of  authorisation 
only — BM,  that  an  allegation  in  the  declaration 
that  the  defendant  under  the  name  of  A.  A  Co. 
made  their  certain  promissory  note  was  suffi- 
cient, and  a  defense  en  droit  on  the  ground  that 
no  debt  against  the  wife  was  set  up  in  the 
declaration  would  be  dismissed  with  costs. 
Adam  v.  Fleming  ei  mr.,  13  L.  G.  R.  78»  S.  0. 
1862. 

357.  Based  on  Fraud.— Where  the  defendant 
agreed  to  pav  a  debt  due  by  him  to  the  plaintiffs 
in  four  instalments,  and  to  sive  security,  on  con* 
dition  that  he  should  be  allowed  to  cut  timber 
on  certain  timber  limits  of  the  plaintiffs,  and 
having  subsequently  cut  the  timber  he  trans- 
ferred it  to  another  firm  which  had  made  ad- 
vances to  him — Held,  on  an  attachment  before 
judgment  of  the  timber  as  being  still  in  the 
possession  of  the  defendant,  that  the  right  to  sue 
for  the  whole  of  the  debt,  for  the  first  instalments 
of  which  two  notes  had  been  taken  by  plaintiffs, 
could  not  be  based  on  the  alleged  fraud  of  the 
defendant  in  transferring  the  timber  to  another, 
unless  such  fraud  were  alleged  in  the  declaration, 
the  allegation  of  fraud  in  the  affidavit  being  alone 
insufficient.   Gibson  ei  al.  &  Moffatt  &  Young, 

2  L,  C.  L.  J.  60,  Q.  B.  1866. 

358.  Based  on  insolvency. — And  held,  also, 
under  the  same  circumstances,  that  the  plaintiffs, 
not  having  alleged  the  insolvency  of  the  defen- 
dant in  their  cSclaration,  could  not  base  their 
right  to  sue  for  the  whole  of -the  debt  on  such 
insolvencj,  and  the  allegations  of  defendant's 


insolvency  in  their  special  answer  oould  not 
avail  to  supply  the  deficiency  in  their  declara-- 
tion.    lb. 

359.  Bg  Executrix.-Actxon  to  recover  1*20,000^ 
balance  alleged  to  be  due  on  advances  for  build- 
ing of  shipS)  brought  in  the  name  of  the  sole  and 
surviving  partner  and  of  the  wife  or  widow  of 
the  creditor  deceased,  as  his  executrix  under  hT» 
will.  Demurrer  on  the  ground  that,  inasmuch 
as  it  appears  by  the  declaration  that  the  qualitr 
of  executrix  claimed  by  one  of  the  plaintiffs 
accrued  to  her  under  the  laws  of  a  foreign  coun- 
try, the  declaration  should  have  shewn  what  her 
rights  were  as  executrix  in  that  country — Heidi 
reversing  the  judgment  of  the  court  below,  that 
the  action  was  rishtly  brought,  and  also  that  the- 
grounds  of  a  demurrer  ought  to  have  beei> 
brought  by  exception  to  the  form.  Orainger 
et  al.  &  Park,  10  L.  G.  R.  350,  Q.  B.  1860. 

360.  By  Hdrs. — In  an  action  by  an  heir  for  a. 
debt  due  to  his  ancestor,  the  deatn  of  the  laUer 
must  be  alleged  in  the  declaration,  and  if  it  be 
not.  the  action  upon  an  exception  to  the  form 
will  be  dismissed.  Ross  v.  Wyse,  3  Rev.  de 
hkjL,  39,  K.  B.  1820. 

&1.  By  Partners, — Oo-partners,  parties  to  a. 
contract,  must  be  co-plaintiffs.  Morrongh  v. 
Huot,  2  Rev.  de  Ug.  207,  K.  B.  1811. 

362.  By  Partnership. ^-W here  an  action  19 
commenced  by  part  instead  of  the  whole  firm,  the 
defendant  by  exeq>tion  peremptoire  iemporasre 
may  plead  it  or  avail  himself  of  the  objection  at 
the  trial.  0%tnte  v.  Oervais,  3  Rev.  de  L6g. 
197,  K.  B.  1820. 

363.  If  it  appear  by  the  evidence  that  the^ 
plaintiff  has  a  partner  who  is  not  a  party  to  the 
suit  in  an  action,  on  behalf  of  the  partnerships 
the  court  will  dismiss  the  action  quant  a  prisent, 
RodgerAChapman,  3  Rev.de  L6g.  352,R.B.18I7. 

364.  By  Raihoay  Company. — ^In  an  action  hj 
a  railway  against  a  stockholder  for  calls  upon 
the  stock— ffald,  to  be  sufficient  for  the  olaintiffs 
to  state  in  the  caption  of  the  declaration  tnat  they 
were  a  body  politic  and  corporate,  without  a 
special  allegation  to  that  effect,  and  that  the 
proper  mode  of  raising  such  an  objection  iS:  by 
exception  to  the  form  and  not  by  demurrer.  The 
St,  Latorence  &  Ottawa  Grand  Junction  Rail' 
way  V.  Frotkingham  et  al.,  5  L.G.  R.  140,  8.  G. 
1865. 

365.  By  Transferee  of  Debts  due  a  Bank- 
rupt Estate. — In  an  action  by  the  transferee 
of  the  assignee  of  a  bankrupt  estate  who  had 
purchased  the  outstanding  deots  of  the  estate — 
Heldj  to  be  necessary  to  allege  in  the  declaration 
that  the  sale  was  made  by  oraer  of  the  judge,  and 
that  the  formalities  required  by  the  67th  sec.  of 
the  Bankrupt  Act  have  been  complied  with. 
Warner  v.  Memogh,  2  L.  G.  R.  452,  S.  G.  1851 ; 
Ins.  Act.  1 875,  sec.  69. 

366.  By  Transferee  of  Personal  Debts,— In  a 
personal  action  by  a  transferee — Heidi  unneces- 
sary to  allege  that  he  had  served  on  the  defen- 
dant a  copy  of  the  registration  required  by  arts. 
21  &  27  oi^  the  Givii  Gode,  and  an  allegation 
that  the  service  required  by  art.  1571  was  made  is 
sufficient.  Dwnoni  k  Laforge^  1  Q-  L.  R.  159^ 
S.  G.  1874. 

367.  ByTStUyr, — In  an  action  by  a  tutor  to  a 
minor — aeld^  to  be  essential  that  the  declaration 
contain  an  allegation  that  the  appointment  of 
the  said  tutor  or  a  memorial  of  such  appoint- 
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i'aiMtkin»r7.    lb. 

736.  Tbepri*ile„ 
OTcrthOMOfpriTUeiDdtviduKlH,  beingoneorthe 
\ininorprFni|^tiTMof  the  Crown,  ia  gOTornedby 
f«he  law  of  CHnada  deri»ed  tWini  Fmnce,  and  nol 
*«/  ihr  k>T  ol  England.  Monk  A  Ouimet,  19 
1,.  C.  J.  71,  Q.  B.  1874. 

7:-IT.  And  ttieFrenchUrdonnaDceoriG69icDM 
rtb^  original  of  llie  legal  hypothec  of  the  Crown, 
liat  nuch  privikf^  exiBi«d  in  Franc  bj  Ihejiiris- 
})radence  of  the  Dounlr;  before  the  creation 
•  if  the  Oontil  SttpMeure  \a  166.1.  lb.,  &  1989, 
J994i2032C.  CT, 


^judgment  for  iha  amount  of  hie  claii 

iiave  elapMd  eince  the  debt  wm  incurred,  and 

.the  proprietor  hM  been  in  poBBesiioD  of  his  ve««et. 
Oewd  y.  St  Louu,  6  a  L.  4S,  C.  C.  1874 ; 

ja;».1,  MO.  5.  C.  C. 

7:'I9.  Hoitlkemtr*. — A  pemoo  hired  a  room 
Jram  the  deffentHinta,  hotelkeepen,  and  eave  a 
concert  therein,  fbr  which  purpose  the  plalnlifF 
lent  the  use  of  a  pianoorwbichhe  kept  tlieke; 
■ontil  the  ooDceit  wu  OTer,  after  wliieh  it  wu 

.again  locked.  The  penon  tailed  to  pa;  for  the 
room,  and  the  defrndant  wiied  the  piano  for 
<he  KDt.  On  an  altaehment  in  re*endic«tion 
ieeiMd  b;  the  plaintiff— .ffeU,  that  the  holet- 
keefier  had  no  pririiege  on  the  piano  to  the  pre- 

Jiuliee  of  the  owner,  frown  v.  Hogaa  el  oI.,  4 
1a.  C.  B.  416.  S.  C.  18M,  A  PUrce  k  ThtM<aor, 

-*e.,  of  M.mtrtal,  3  L.  C.  J.  123,  S.  C.  im ; 
1640  A  UU  C.  C.  A  Q.  8»  Tic  cap.  3S,  sec.  I . 
740.  And,  in  a  similar  osae,  where  the  piano 


,  that  the  hotelkeeper  had 
priviieKe  on  the  pisoo,  or  right  of  retention  a« 
-  aninM  the  owner  of  the  piano,    tfordhtimtt  et 
.oJt.  Bogm  tl  at.,  S  L.  C.  J,  3S1,  8.  C.  1668. 

f41.  InanactKKibjtfaeplaintifftoreTendioM 
ihfe  Iraak  detained  bj  the  Isndlord  of  a  hotel  for 
hia  account  for  pUintifa  board,  which  was  b; 
«the  month— .fleM,  that  dK  art.  ITG  of  the  Ow- 
^■■«(b  iVM.oDwhiehdettedaot  r'"-'  -"-■-'-■ 
.-awtj  to  the  case  of  a  boarder  b^  tht 
'  that  the  holelkeeper  bad  a  privile^ 
■effede  of  tiSTellere  and   others  wV 
flTOm  4t,y  to 
JiK,A.  C.  1 

V(«n  Innkeeper ,  bondbw-boaae  keep* 
ihoBW  kMpaT  iball  lun  a  Uen  on  thf  na 
pertj  -at  bi*  cunt,  boarder,  or  lodger,  n 
vprloe  of  aaf  food  or  aooomaodMlon  fun 
ineeOoanlarorladsarAnd.lDaddltlantoi 
-die*  froitded  br  law.  ibaU  hare  the  rli 
.  aaBO  Ahall  rvmaui  nnpifcld  for  thras  Di'>ti1 
putlifl  anelloo  the  bafnoe  aad  profiertj  • 
',  boankr  or  todier,  on  gliiBsooe  week'*  n 
Uwmeat  In  a  Bewipaper  pBbUihed  Id  tlu 
f n  lAleb  Meb  Inn,  baardfiif-boius,  or  lod 
rsttaala.or,  In  oaeeibereihaUbenoBeinpi 
In  inoti  moBloliMtltT,  In  a  sewipaiier  pab 
to  (ooh  lua,  bi>anUiif.liiMwe  or  lodgui^ 
I  tauded  a^e,  Matiaa  Iha  ittB*  of  the  gM 
,  lodser,  iha  amoanl  of  hb  lDdablediw*<,a 
tka  aanaca  or  Mber  ptopenr  to  be  Md 
-yl—a  ttm,';  aod  Ifae  na»i  ol  Ike  aaotton 
.raek  akia.  bmH  tunkaaper,  boardlnK^oi 
.lodatag-hoaae  koq>er  Day  apptr  the  nro 
«alaln  punectoIthaanKHuitdaatoElin 
of  iBali  BOTanldac  aed  aale.  and  dull  pa; 
plaa  lit  anr)  totne  panon  antlllad  thar 
— " —  '■-' le  bj  talm  therefbr.    Q.  3 


741.  Where  an  attacfaroent  in  rercadicMioo 
waa  made  (^  the  plaintiS  fcr  the  wrpoae  of 
reooverinf  bie  wearing  ^>nrel,  which  had  beea 
aejaed  by  the  landlonf  of  the  inn  wberefae  h*ed 
—Held,  that  the  latter  had  a  right  to  aeiie  the 
eSecta  of  a  person  boarding  froto  dayktdaj,  but 
not  or  boardere  by  tlie  week,  and  the  attacnmeni 
waa  therefore  maintained,  but  withMit  eoela 
Verboi*  &  Saucier.  7  L.  C.  J.  126,  S.  C.  1860. 

743.  A  hotelkeepiT  has  a  privih^  and  rijEbl 
of  retention  for  hotel  cbar^geeon  effect*  depocited 
with  him,  and  that  even  when  ihey  do  not  be- 
long to  the  perMia  charged,  but,  on  the  cootisrv, 
belong  to  another,  lo  the  knowledge  of  tlie  hotel- 
keeper.  LachapeUt  h  Raiaud,  6  B.  L-  Sli. 
Mag.  Ckjnrt,  1873. 

744.  But  this  pririlege  exidU^  however,  00I7 
' arr  anrf  reaeonable  eipena"      " 

vndlord.—lf   a    defendant. 


ia  so  seiced  to  other  lodginn,  the  new  landlonl 
acquire*  no  privileges  to  the  prejudice  of  the 
fornier  landlord.  Gagtuj*  *.  McLtith,  t  Bri. 
de  Ug.  A  Campbai,  i  Uer.  de.  Ug.  440,  S.  & 
1811. 

746.  The  landlord's  {^Tilege  for  rat  doca 
not  extend  to  horees  aeiied  on  the  prcniwe  b 
the  case  of  adwelling  leaaed  in  town.  VmOiira 
T.  Bagleg  A  Barlcitt,  %  Rev.  de  Ug.  440,  E.  & 
18207 

T47.  Where  the  leMor  had  got  jnd|menl  br 
ttiiU  ffofferie  and  emeutMO  waa  iaraed,  Wl 
befbre  the  Am  of  ea)e  tha  moaej  waa  paid  ■ 
and  deposHea  in  comt,  and  aDatber  oerfitor  b; 
<^>poeitioii  claimed  a  dtviiieDd  on  the  bmmV  I 
M>d  in  on  the  gnrand  that  there  waa  ao  pmt- 
Itgt  OB  tnorv^  paid  b  (hat  mantMr,  bat  oalj 
on  tJie  proceeds  of  the  eal*— fleM,  that  the 
oppoeititH)  moM  be  diemiaaed  on  the  gronDd 
that  the  money  paid  repraaeoted  the  geoda 
which  had  been  seised,  and  which  were  the 
IcMOr'a  pledge  for  hie  rent.  fTflniH  v.  Smmitr 
A8mith,3&.L.4X,S.C.\BK;  ICllCC. 

748.  And  where  the  lease  waa  a  Tntsl  amt— 
Beld,  that  the  Icbsm'b  pririlege  otaU  M>f  be 
claimed  fdr  three  montas  exnred  and  the  ear- 
jen^  opt^ela._Bicard  ».  St  DemU,  3  E.  L«#, 
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in  re  &  Whyte  k  Biron,  13  L.  C.  J.  187,  S.  C. 
1867. 

758.  A  landlord's  sage  on  the  effects  in  tbe  « 
premises  leased  willDot  prevent  the  sale  of 
sucb  eifecto  to  a  third  partj^,  even  when  rent  is 
due,  unless  the  landlord  seizes  and  prosecutea 
the  seizure  to  judgment.  Arckihald  y.  ShQw  jk 
Macdonald  eivir.,  14  L.  G.  J.  277,  C.  C^k 
S.  C.R.  1869;  1619  C.C. 

759.  Goods  which  have  been  sold  at  judicial 
sale,  and  are  allowed  to  remain  where  they  were 
sold  as  part  of  the  furniture  of  the  place,  are 
subject  to  the  landlord's  privilege  for  rent 
LivHlU  V.  Labdle,  16  L.  C  J.  54,  S.  C  1872  \ 
1622  C.  C. 

760.  In  an  action  by  a  lessor  for  rent — HeU 
that  the  landlord's  privilege  ez^nds  to  the 
moveable  property  of  the  sub-tenant  found  on 
the  premises  as  well  as  of  the  lessor  himself,  if 
the  latter  by  hie  lease  was  forbidden  to  sublet. 
ArnoUU  etal.  v.  Orimard  k  Bolay^b  B.  L. 
748,  G.  C.  1874 ;  1621,  1638  k  1639  C.  C 

761.  The  articles  enumerated  in  article  1622 
of  the  Civil  Code,  as  ezem|>t  from  the  landlord's  , 
privilege,  are  only  illustrative  of  the  deaorip|tion 
of  effects  which  a^re  so  exempt,  and  a  piano 
stored  with  a  piano  dealer  hj  a  thiiU  party  ia. 
only  transiently  on  the  premises,  and  is  tfaiere- 
fore  not  subject  to  the  landlord's  privil^gpe.  Ire- 
land k  Henry  et  al,  20  L.  G.  J.  327,  Q.  iB. 
1876.    .  . 

762.  And  in  another  oa^e  in  which  the  land*  ^ 
lord  seized  all  the  gpods  An4  effects  found  .on 
the  leased  premises,  incli|dii)g  tnose  of  a  aab- 
tenant,  and  the  latter  intervened,  claiming  that 
he  was  only  liable  in  so  far  as  he,  was  indebted 
to  his  immediate  iessor,  hut  it  fr^  prored  thk 
the  sub-lease  was  made  without  the  consent  of 
the  landlord  and  in  violation  pf  the  conditions 
of  the  principal  lease— J7(s2^,  ceversiog  the 
judgment  of  the  .court  below,  tbilt.the  sukMesae^ 
was  liable,  and  that  all  the  flooda  found  on  th^ 
premises  were  sultjeot  to  the  landlord's  privilege 
for  rent,*  Lea  ScBure  de  la  .  CkariiS  dp  VHopU 
tod  G^fUral  de  Montrdal  k  Ymle  ei  aL^  20 
U  C.  J.  329,  Q  3.  1876. 

763.  Deals  manufactured  for  saw  logs  aad 
sent  to  a  mill  to  be  sawn  are  not  subject  to  the 
landlord's  privilege  for  rent,  but  ootae  within 
the  exception  declared  In  article  1622  of  the 
Civil  Code.  Price  et  al  k  Hall,  2  0.  L.  B. 
88,  Q.  B.  1876. 

764.  Leseor  by  Emphyteutic  Lease, — The 
lessor  of  an  emphyteutic  lease  cannot  claim 
arrears  due  in  virtue  of  such  lease  in  preference 
to  a  creditor  of  the  lessee  who  has  registered 
before  him.  T^tuy,  MarUnk  La  SocOU  de 
Cimitruction  de  Quebec,  7  L.  C  B.  42,  8.  C. 
1857. 

765.  Xet^or  o/ TFAof/^The  lessor  of  a  wharf 
has  a  right  of  seizure  on  the  thing  found  on  the 
wharf  for  the  payment  of  his  rent    Jones  k 


<onie  doe  thereafter.    Aylwin  et  aL  k  Oilloran, 
4  L.  C.  B.  360,  Q.  B.  1854. 

752.  In  August,  1853,  the  respondent  took 
oat  &  taisie  gagerie  against  the  goods  and 
«hatteia  of  one  H,  his  tenant,  la  September, 
JS54,  he  obtained  judgment,  but  did  not  execute 
It  St  that  time  In  May,  1855,  the  goods  were 
removed  iuto  the  premises  of  the  appellant 
Xo  saitit  gagerie  par  droit  de  suite  was  taken 
OQt  by  the  respondent  within  eight  days,  but 
$ume  time  after  the  expiration  of  the  eignt  days 
b«  took  out  a  writ  venditioni  exponas,  in 
T.rtoeof  which,  after  several  contestations,  the 
goods  tad  chattels  were  sold — Held,  reversing 
t::e  judgment  of  the  court  below,  that  the 
retpoQtlent  had  lost  his  privilege  as  lessor,  and 
4iiat  the  appellant  had  acquired  a  privilege  upon 
U\t  griods  to  his  prejndice.  Johnston  k  Bonner, 
:  L.  C.  R.  80,  Q.  B.  1857. 

75:i  Action  in  revendication  was  brought  to 
recover  possession  of  a  piano,  which  had  been 
let  for  the  pwrpose  of  a  concert,  and  the  defen- 
<daQt  bad  seized  it,  claim mg  a  lien  for  thcrent 
of  the  hall  ia  which  the  concert  was  held — 
Hdd,  that  they  could  not  claim  such  a  privi- 
i«2e  under  the  circumstances,  and  the  action 
va^  maintained.  Pearce  v.  The  Mayor,  Ac, 
VJV^i^eol,  3  L.  C.  J.  122,  S.  G.  1859;  1620 
i  1622  C,  C. 

754.  Id  an  action  of  saisie  gagerie  by  a  land- 
lord tor  rent,  the  fUmiture  seized  was  claimed, 
tj  the  intervening  peiity  as  suardian  under  the 
««i|nee  of  the  estate  of  defendant  who  was 
fl^veat  and  had  made  an  assignment  the 
jear  previoas  of  the  lease  in  question.  The 
plaint^  contended  be  had  a  privilege  upon  the 
fKoytrty  seized,  it  ^ng  upon  the  leased  pre- 
<niM8with  the  knOrwledge  and  consent  of  the 
intervening  party,  where  it  had  remained  over^ 
«if;ht  months  previous  to  the  seizure.  At  the' 
^ftl  a  Witneasof  the  intervening  party  and  his. 
<o&  proved  that  the  ftirniture  seized  was  carried 
|)]r  bis  father's  teitm  and  put  into  the  premises 
iDouestioa.  Judgment  for  intervening  parties 
«iu  ooete.  G>le  v  Williams  k  Woods,  3 
<•  L  J  144,  C.  C.  1867. 

755.  The  privilege  ghren  to  a  landlord  by 
tl^<:  (WHime  de  I\uris  over  moveables  found  on 
<he  premisee  leased  by  him  is  founded  on  the 
P^tromptioni  that  such  moveables  are  the  pro- 
(«rtT  of  the  leesee,  and  do  not  extend  to  such 
|POde  as  the  lessor  must  have  known  do  not 
«^loDg  to  the  lessee.  £ast^  k  Les  Cur6  et 
^»gidiUers  de  fCBuvre  et Fabrique de  laPa- 
roisse  de  Moniriai,  12L.  G.  J.  11  ft  17  L.  G.  B. 
418  4  3  C.  L.  J.  125, Q.  B.  1867 ;  1622  G.  G. 

756.  The  privilege  of  the  landlord  does  not 
nteod  to  goods  stored  in  the  premises  under  an 
^rrangnnent  with  the  lessee  except  fur  the 
amount  of  such  storage  as  remains  due  under 
^cb  arrangement.  Renaudet  al  k  Hood,  12 
L  C.  J.  ISt,  Q.  B.  1868;  1621  G.  G. 

757.  The  privilege  of  the  landlord  on  the] 
proeeeds  of  the  emcts  found  on  the  premlsi'S  I 
leased  is  notall^ted  by  the  Insolvent  Act  of  of  six  months  last  preyiouf  to  the  execution  of  a  deed  61 


lbS4,  and  has  precedence  over  the  privilege  of  the 
a««ignee  and  the  insolvent  for  the  costs  of  their 
ftspective  discharges  under  the  Act.*    Morgan 


HjSlaiiiHord  f6r  zent  in  the 

rikpESdek,  Wava s«otfak 
landoEllanltiilNsSe 
dnxlnii  tlifr  p«Mi 


lUHlgnment,  or  the  laaae  of  a  wilt  of  attachment  uode^ 
thii  Act,  aa  the  case  may ba, and  from  thonoow  * 
the  aMignaa  shall  retain  the  premlaea  leaaed . 


thii  Act,  as  the  case  may  ba,  and  from  thonoa  ao  long.aa 
the  anignea  shall  retain  the  premlaea  leaaed .  In  tlpa 
proTlnee  of  Qnebeo  tl^  preferential  U^  or  pdvilefa^of 
the  leswr  shall  be  governed  by  t&e  provlslonl  of  iSh'a 
CifUGoda.  Ina.Aot,  ItTS.seo.  74*0.40  l^o.oap.4l| 
a.  1ft.  .  {. 

atlw  right  fnaludea  also  the  elteota  of  the  andac 
i^  oa  Jha  ia.  lailitfirf  to  iht  ttnat.   iBl 
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Lemuururet  a/.,  2  Rey.  de  L^g.  317,  Q.  B. 
1846. 

766.  Member*  of  Parlimnent^When  a  de- 
fendmnt,  arrested  and  imprieoned  under  a  cai)ia8 
p^tiiioiied  for  his  release  on  the  g[round  of  priTi- 
lege  as  a  meinber  of  the  LegislatiTe  Council  of 
Canada — J7eU»tbat  such  privilege  did  not  attach 
to  mem  hers  of  the  Canadian  Legislature  in  virtue 
of  any  law  or  usage,  or  hj  reason  of  any  analogy 
between  it  and  the  Parliament  of  Great  Britain, 
but  that  it  attached  solely  on  the  ground  of 
necessity,  within  which  the  case  of  the  petitioner 
did  not  fall,  the  Assembly  having  been  prorogued 
some  time  previously,  and  the  petitioner  not  be- 
ing then  enf^f^  ip  any  parliamentary  duty  or 
service.  CfHVtllier  ei  oLy,  Munro,  4  L.  C.  R. 
146,  Q.  B.  1848. 

767.  On  a  motion  for  habeas  carous — Held 
that  a  member  of  the  Provincial  Parliament 
held  at  Quebec,  the  place  where  he  is  resident, 
arrested  eighteen  days  after  its  dissolution  for 
treasonable  practises,  and  during  his  confinement 
elected  a  member  of  a  new  Parliament,  is  not 
entitled  to  privilege  from  such  arre«t  by  reason 
of  his  election  to  either  Parliament.  Bedard 
exp»y  S.  R>|  K.  B.  1810« 

768.  And  keldy  also,  that  two  papered  purport- 
ing to  be  indentures  of  election  produced  in  sup- 
port of  such  motion  were  not  sufiicient  evidence 
of  his  being  such  member,  so  as  to  entitle  him 
to  the  benefit  of  the  writ.     lb. 

769.  Municipal  CorparatUme.^The  corpor- 
ation of  the  city  of  Queoec  has  no  privil^e  up- 
on immoveable  property  for  the  assessments 
imposed  upon  the  same,  such  privilege  not  hav- 
ing  been  given  by  the  act  of  incorpc^tion,  and 
having  no  existence  at  common  law.  Ensor  v. 
Orkney  k  The  Mayor  ei  aL  of  Qkihee^  3  L.  C.  R. 
289,  S.  C.  1861. 

770.  Neighboring  JVoprteter*.— Opposition 
f[>r  payment  was  meA  bjr  the  opposant  against 
moneys  arising  from  the  judicial  sale  of  property 
adjoining  his  own,  claimmg  to  be  paid  by  privi- 
lege the  amount  of  one-half  tne  cost  of  a 
wall  which  had  been  erected  between  the  two 
properties,  the  whole  of  the  money  for  which  had 
been  advanced  by  himself— iTeZcf,  that,  as  no  ex- 
perHee  has  been  filed,  showing  the  condition  of 
the  property  prior  to  the  construction  of  the 
wall,  ana  that  such  a  wall  was  necessary,  and, 
moreover,  as  the  claim  had  not  been  re^stered, 
that  the  opposition  must  be  dismissed  with  costp. 
StiiUnge  et  tit.  &  Me  Gillie  A  Coveneyj  14 
L.C.R.  129,8.  C.  1863. 

771.  Phyeieiane. — Since  the  passing  of  the 
Provincial  Act  32  Vic,  cap.  32,  amending  art. 
2260  of  the  Civil  Code,  a  physician  has  the  right 
to  prove  the  nature  and  duration  of  his  services 
for  five  vears,  where  such  services  havp  been 
rendered  before  the  passing  of  the  said  Act. 
Whyi9  V.  DeBonald,  14  L.  C.J.  133,  C.  C  1869  ; 

2003  C.  C. 

772.  A  physician's  account  for  professional 
services  rendered  during  the  last  illness  is  not 
reducible  by  reason  of  the  insolvency  of  the 
deceased,  beaudry  v.  Vesjardine  A  dtvere  ft 
Denardine  k  Thomas^  16  L.  C.  J.  267,  8.  C.  R. 
1871. 

773.  Nor  is  such  claim  for  professional  ser- 
vices during  the  last  illness  reducible  bv  rea- 
aoo  of  relationship  between  him  and  the  de- 
eeased.    Ib^  | 


774.  And  the  iMstration  of  such  c1ain> 
against  the  immoveable  property  of  the  de* 
ceased,  though  under  seisore  within  the  delay 
fixed  by  law,  is  good  and  valid.  lb.  k  2107 
C.  C. 

776.  Pilots. — A  pilot  has  a  privily  for  his 
wages  upon  a  vessel,  although  she  may  have 
changed  owners  in  the  interviJ  between  tiie  per- 
formance of  the  pilotage  and  the  institution  of 
the  action.  The  Premier  in  re,,  6  L.  C-  R.  493, 
8.  C.  1864;  23a'i  C.  C. 

776.  Pledgee.— The  pledgee  of  goods  for  ad* 
vances  made  has  a  lien  on  such  gtxids,  and  can 
hold  them  even  Sffaiust  the  owner,  and  that 
even  where  the  goods  are  pledged  bv  an  aeent 
to  the  knowledge  of  the  pledgee,  at  least  where 
the  agent  has  not  had  notice  from  the  owner  of 
want  of  authority.  Johnston  ei  at  k  Lo/mert  6 
L.  C.  J.  77.  Q.  B.  1861. 

777.  Nor  is  the  lien  extinguished  by  the pledne 
transferring  for  value  negotiable  notes  which  he 
had  taken  for  advances,  if  the  notes  come  back 
again  into  the  pledgee's  hands,  in  oo^8eqn<^nce 
ot  their  not  being  paid  at  maturity.  lb.,  1739» 
1748  &  1761  C.C. 

778.  Baftsmen. — On  a  contestation  arising 
out  of  the  seizure  of  a  quantity  of  timber. ~ 
Held,  that  raftsmen  have  no  pnvilege  or  right 
of  retension  as  to  the  raft  upun  the  timber  of 
which  they  have  been  employed.  Duquaof  ▼■ 
Fleurant  k  Bennett  ei  of.,  1  Q.  L.  R  87,  S.  C. 
1872. 

779.  Seamenr-^On  a  contestation  of  the  dtfr> 
tributioo  of  the  proceeds  of  a  vessel  sold  by  jfor 
dicial  authority — SMp  that  the  master  had  a 
privilege  to  the  amount  of  his  wages  agaio6t  the 
vessel,  preferable  (o  a  party  claiming  under  a. 
transfer  bv  way  of  mortgage,  but  that  the  men 
preserve  tneif  privilege  hpon  the  vessel  for  ibeir 
wages  and  materials  flirnished,  only  so  long  as 
they  retained  possession  of  the  ^hip.  IVSeM^ 
^  GosseUn  ^  ol.,  1  L.  C  R.  145,  S.  C.  1851. 

780.  Seamen's  wages  Are  pr  /ileged,  and  are 
payable  in  preference  to  the  morigagesdoe  npoa 
a  steam loat  navigating  Canadian  w  .*en,  MU" 
ehell  k  Cousineau  k  &€rs,  7  L  C*  .  21^  3.  C. 
1868;  2383  C.C. 

781 .  In  an  action  to  otkain  possession  of  ajrq&> 
sel  of  which  the  owner  claimed  to  hare  been 
wrongfully  deprived  by  a  bailifr-JSTiM  inter 
alia  tnat  a  maritime  lien,  such  as  that  of  a  sea- 
man for  wages,  was  not  indelible,  but  mi^t  be 
lost  by  delay  to  epforoe  it,  when  the  ri^its  of 
Others  have  intervened.  The  Haidee  t»  re..  10 
L.  C.  R.  lOl  &  2  8.  V.  A.  C,  25,  V  A.  C.  i860. 

782.  A  capUin  of  a  vessel  has  no  lien  for  his 
waires  on  the  vessel.  Jasmin  k  Lafanimieie,  T 
L.  C.  J.  11 9  &  13  L.  C.  R  226,  S.  C  1863;  2383,. 
sec.  4,  C.  C 

783.  On  a  motion  made  to  quash  a  writ  of 
saisie  arrH  on  the  i^round  of  the  insufficieBcy  oi 
the  afiidavit— ^e2d,  that  under  the  commoa  law 
in  force  in  Lower  Canada,  a  captain  of  a  baige 
haa  a  lien  upon  it  for  his  warn,  so  long  aa  be  re> 
mains  on  board  *,  and  that  rigbt  includes  tberMt 
of  seizure  before  judgment,without  thetoinalHy 
of  an  afiidavit  as  required  by  C  S.  L.  C,  c^  63^ 
such  seizure  being  in  the  nature  of  a  mbim' 
conservatoire.  DubeauU  v.  Bebertttm,  8  I#.  C  J. 
333,  C.  C.  1864. 

1H.  Rut,  on  an  exoeptiM  io  the  tew 
the  following  mooth  behrtaMtiier  juds^  h 
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decided  that  the  csptain  had  no  lien  for  the 
nme  for  his  wa^  according  lo  the  decisions  of 
the  ooarts  in  this  province,  during  thirty  years, 
bdt  that  a  sailor  nsd  soch  a  lien  by  a  recent 
statute.  Ih.,  A8L.  G.  J.  334  &  2383,  sec.  4,  C.  G. 

785.  Bot  Ae2(2,al80,  that  a  seaman  even  coald 
not  attach  the  vessel  before  judgment  without 
makioff  the  alBdavit  usual  in  attachment,  be- 
fore judgment,    lb. 

786.  The  master  or  captain  of  a  vessel  has  no 
lien  or  privilege  on  the  vessel  for  his  wages. 
DUUU  i  n&uytr  tt  at,  15  L.  G.  J.  262, 
S.C.R.  1871. 

767.  The  captain  of  a  barge  has  no  right  or 
privilege  of  conservatory  process  on  the  barge 
ibr  his  wages.  Dagenaia  v.  I>ouglas,  16  L.  G.  J . 
109,  S.GTTt.  1871. 

788.  Skauiymen. — Lumbermen  or  ^bantymen 
employed  in  the  woods  in  Ganada  have  no 
right  of  retention  or  lien  by  way  of  seizure,  privi- 
lege or  right,  otdermer  ^quipeur  on  which  to 
base  a  consevatory  attachment  a^inst  the  rafts 
of  timber  which  they  have  assisted  to  make. 
Graham  k  CoU,  16  L,  G.  J.  307,  Q.  B.  1872 ; 
552  C.  G.  P. 

7811.  A  shantyman  has  no  privilege  for  his 
wages  which  would  give  him  a  right  of  retention 
00  the  stuff  manufactured  by  him.  Sawyers  k 
CojmOIu,  1  Q.  L.  R.  383,  G.  G.1873. 

790.  Kei«2or.— The  seller  of  an  immoveable 
haaia  preference  upon  it,  notwithstandinff  he  has 
given  a  term  for  payment,  and,  if  the  Uiing  is 
seised  in  the  hanas  of  the  debtor,  he  may  pre- 
Teot  the  sale  and  ispreferred  to  the  other  credi- 
tors.    MeClure  &  Kdh  tt  oL,  2  Rev.  de  Leg. 

126,  K.  B.  1830 ;  1998  G.  C- 

791.  The  seller  of  an  immoveable  which  is 
still  in  the  bands  of  the  purchaser  does  not 
lose  his  privil^e  as  against  a  hvpothecary 
creditor  and  registered  before  him.  Steven  in  re 
k  Patton  k  Buchanan,  3  Rev.  de  lAg.  36,  K.  B. 
1»47  ;  2098  G.  C. 

79^  In  an  action  in  declaration  of  a  h  vpothec 
—Heldf  that  a  bailUur  defonds  who  has  broughi 
so  action  afninst  his  personal  debtor,  and 
caused  the  sale  of  an  immoveable  acquired  by 
SQch  debtor  in  exchanse  for  the  one  subject  to 
the  privily  of  the  bailUur  de/ondsj  is  not  in  law 
to  be  ooosidered  as  having  ratified  the  exchange 
or  as  having  consented  to  the  substitution  of  the 
immoveable  proportv  for  the  other,  or  as  hav- 
ing incurred  or  abanaoned  his  privilege  upon  the 
nroperty  sold  by  him.  Bouehard  k  BkUs,  4 
I.  C. «.  371,  Q.  B.  1864. 

793.  A  merchant  cannot  claim  to  be  collo- 
cated by  privily  upon  the  proceeds  of  goods 
sold  by  hiro  to  tneoefendant,  ifsuch  goods  at 
the  time  of  the  seizure  have  been  taken  out  of 
the  bales  and  distributed  among  other  goods  in 
the  shop  for  the  purpose  of  sale.  TStu  et  al.  k 
Fairchild  ei  al.  k  Demers,  6  L.  G.  R.  269,  S.  G. 
1856  ;  1999  G.  C 

794.  To  a  seizure  and  sale  of  the  defendant's 
immoveable  property,  on  which  was  a  mill,  the 
oppOjiaots  filed  opposition,  claiming  a  cylinder 
machine  and  other  machinery  which  they 
had  sold  to  the  defendant  and  placed  in  the 
mill  and  were  not  yet  paid  for.  The  plaintiffs 
were  mortgagees  anterior  to  the  placing  the 
machinery  in  the  mill,  and  the  question  arose, 
did  the  placing  the  machinery  there  for  use 
aflbct  or  change  the  con ti  actual  relation  be- 


tween the  defendant  and  the  opposant,  or,  i» 
other  words,  did  the  machine  wnioh  the  latter 
claimed  by  placing  k  there,  become  a  portion  of 
the  realty  subject  to  the  plaintiflb'  mortgage  ? — 
Held,  that  it  was  not  an  immoveable  or  changed 
in  any  wav,  and  the  privilege  of  the  vendor  re- 
mains. !rAe  Union  Building  Society  v.  Russet 
k  Ooddard  et  al.,  7  L.  G.  R.  374,  S.  G.  1857. 

795.  And  held,  also,  that  the  sale  to  the  defen- 
dants constituted  them  the  tenants  only,  a  id  did 
not  deprive  the  vendor  of  the  absolute  proper t/- 
until  after  payment  of  the  price.    lb. 

796.  In  a  contestation  between  a  baillear  dc 
fonds  and  a  judgment  creditor— ifek^,  that  the 
privilege  of  the  oaiUear  de  fonds  was  posterior 
to  that  of  the  judgment  creditor,  whose  judgment 
was  registered  ^fore  the  deed  of  the  vendor* 
Lemesurier  et  al.  k  McCaw  k  Dolan,  2  L.  G. 
J.  219,  S.  G.  1858 ;  2130  G.  G. 

.    797.  The  plaintiff  alleged  the  sale  and  de- 
livery to  the  defendant  of  twenty-two  boxes  of  tea. 
on  his  note  of  three  months.  lliat  the  note  when 
it  became  due  was  protested  for  non-payment 
That  the  defendant  was  insolvent ,  and  that  the 
twenty-two  boxes  of  tea,  or  a  laree  number  or 
thexjj,  still  remained  unbroken  and  in  the  same 
condition  as  when  sold,  and    that  they  had 
tendered   back  the  note  to  the  defendant,  whO' 
accepted  it  before  action  brought— Held,  that 
the  vendor  on  credit  could  revendicate  the  goods- 
in  the  possession  of  the  vendee  insolvent,  al- 
though the  goods  had  ceased  to  be  sn  totaliti  at 
the  time  of  the  seizure.    Robertson  et  al-  y. 
Ferguson,  8  L.  G.  R.  239,  S.  0. 1858 ;  1999  G.  C 

798.  And  in  another  case,  where  the  plaintiff 
attached  certain  chests  of  tea  which  he  had  sold 
to  the  defendant,  and  which  ^he  defendant  had 
failed  to  pay  for,  according  to  the  terms  of  the 
sale,  and  which  remained  in  his  handn  unbroken 
— Held,  that  where  the  buyer  had  become  in- 
solvent the  vendor  had  the  privilege  and  could 
attach  the  goods  by  conservatory  process,  not- 
withstanding they  nad  been  sold  on  time.  Tor- 
ranee  et  aU  k  Thomas,  2  L.  G.  J.  99,  S.  G.  1858.. 

799.  And  in  several  similaV  csaeB^Held,  that 
the  vendor  could  revendicate  the  goods  in  the 
hands  of  the  insolvent  though  sold  on  term.  St, 
Clerc  k  divers  et  al  v.  Ferguson,2  L.  G.  J.  101^ 
8.  G  1858. 

800.  The  special  privilege  of  a  baiUeur  defonds- 
is  preferable  to  the  general  privilege  of  the 
physician  for  the  last  illness  upon  the  proceeds  of 
immoveables,  even  though  there  should  be  no 
moveables  out  of  the  proceeds  of  which  the 
phyiiicion  can  be  paid.  Taschereau  v.  De^a- 
qorgendi^e  k  Prouh,  9  L.  G.  R.  497,  S.  G.  1859 ;. 
'2009  G.  0. 

801 .  The  respondent  sold  to  the  defendant  a. 
certain  floating  dock,  of  which  part  was  paid  in^ 
cash,  and  for  the  balance  accepting  two  notes 
signed  by  the  appellants,  opposants,  and  two  by 
the  vendee.    The  notes  being  dishonored,  audi 
the  floating  dock  being  seized  and  sold  by  the 
sheriff,  the  vendor  claimed  to  be  paid  by  privilege 
the  balance  remaining  unpaid,  and  the  appel- 
lants, opposed  on  the  ground  that  the  notes 
had  efieoted  a  novation  of  the  claim,  and  as  the 
floating  dock  bad  since  been  pledged  to  them  for 
advances  with  the  knowledge  of  the  respondent 
that  his  privilege  as  unpaid  vendor  was  loal~- 
Held,  that  there  was  no  novation,  and  that 
neither  the  etercise  by  the  veiidee  of  the  righta 
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^iflmiisfaed. '  Seullwn  k  Perry  et  al,  9  L.  C.   J. 
174  A  1  L.  0.  L.  J.  64,  S.  C  1865, 

407.  In  an  action  on  a  promisfiory  note, 
irliere  the  defendant  pleaded  by  demurrer  that 
liie  had  not  undertaken  or  prouiified,  as  alleged 
in  plaintifiTe  declaration,  with  in  live  years — Held, 
a  good  pleaf  and  the  action  was  disniissse^t. 
eiard  r.  Giard,  16  L.C.  R.  494,  S.  C.  A  S.C  R 
1865- 

•  408.  In  an  action  on  a  note  it  is  not  necsssary 
to  allege  in  the  declaration  that  the  noio  i.^ 
St  Amp<9  according  to  law.  Doyle  &  Clement, 
lO'L.C.  J.  33:,  S.  C.  1866. 

409.  In  an  action  on  a  tiromissory  note  to 
which  the  defendant  pleaded  want  of  considera 
tion — Heidi  that  he  was  bound  to  produce  with 
such  plea  an  affidavit  as  required  by  C.  S.  L.  C. 
cap.  83,  fcec.  86.  Kerry  &  O'Connell,  16 
L.  C.  R.  140,  S.  C-  1866. 

410.  Where  to  an  action  on  a  promissory 
note  the  defendant  pleaded  minonty  simply^ 
ihe  plea  was  field  to  be  insufficient  on  the 
ground  that  he  should  have  pleaded  lesion  and 
asleep  to  be  released  from  the  obligation. 
Chrter  ▼.  PelUti^,  1  R.  L.  46,  S.  C.  1868;  986 
A1002C.C. 

'411.  In  an  action  on  a  promissory  note  pay- 
able at  a  particular  place  therein  mentioned-^ 
Held,  that  presentation  at  such  place  must  be 
alleged.  Plaintiff  allowed  to  amend.  Partridge 
V.  MtLeod,  2  R.  C.  237,8.  C.  1872. 

•!412.  In  order  to  be  allowed  to  prove  that  the 
stftmpeonanote  or  bill  were  placed  there  at  the 
time  the  note  or  bil  I  was  made  an  affidavit  must 
1)e'tl1ed  with  sucb  pleading.  Desilets  ?.  JYaham, 
5  R.  L.  63,  S.  C.  1873  ;  146  CCP. 

413.  A  dtfense  en  fait  to  an  action  on  a  pr6- 
missory  note  will  not  be  rejected  on  motion  as  a 
violation  of  art.  l43of  the  Code  of  Procedure,  in 
not  being  supported  by  t^n  affidavit  denying  the 
ngnature  to  the  note.  T?u  Mechanics  Bank  & 
Stale,  20  L.  C.  J.  196,  8.  C.  1876. 

'  414.  On  Contracts. — To  a  written  contract  to 
pay  money  non  numeratas  pecunice  may  be 
pleaded  under  the  same  circumstances,  foriier 
y.Bowrbier,  2  Rev.  de  Leg.  78,  K.  B.  1809. 

416.  In  an  action  on  a  contract  the  contract 
must  be  set  out  in  the  declaration.  Seymour  v. 
Mathurin,  2  Rev.  de  Leg.  208,  K.  B.,  &  3  Rev. 
d<JUg.39,  K.  B.  1812. 

416.  On  Sale.— Where  action  was  brought 
acainst  a  purchaser  for  the  price  of  sale,  and  he 
pleads  grounds  of  the  rescission  of  the  contract, 
ne  must  not  only  pray  for  the  dismissal  of  the 
action  but  also  that  the  contract  be  rescinded. 
Friaon  v.  Bussell,  5  R.  L.  669,  8.  C.  1874. 

'  417.  Possessory. — In  an  action  en  eofirp^atn^, 
possession  for  a  year  and  a  day  antecedent  to  the 
day  on  which  the  trespass  was  committed  must 
be  alleged  in  the  declaration.  Jourdain  v.  Vig- 
neux,  3  Rev.  de  L6g.39,  E.  B.  1869. 

XXXYl .  In  C^ses  of  Libel. 

'  418.  In  an  action  dUnQwes  the  time  and 
place  when  and  where  the  words  were  spoken 
must  be  stated,  otherwise  the  action  mav  be 
dismissed  on  exception  to  the  form.  Goudie  v. 
Ligendre,  3  Rev.  de  Leg.  39,  K.  B.  1820. 

•  4l9.  And  in  an  action  of  damages  for  slander 
— Held,  that  a  plea  in  the  nature  of  a  plea  in 
jvatificatioD  would  not  be  dismissed  because  it 


did  not  (tontain  an  aidroi^i6n  of  tM  a%e  of' (fie 
words  intended  to  be  juj<tified.  Gugy  k  'Fergu- 
son,  11  L.  C.  R.  409,  Q.  B.  1861.      ^    ' 

420- 'And  in  another  action  of  dami^es'  for 
\ihe\  and  flander  containing  thf^  counts  brougiit 
H^inst  three  persons  deecribMl  as  all  of  tbe* 
City  of  New'  York,  mercantrle'tEigents  and  Ct- 

SirtnerR,  carrying  on  bu^itiefis  in  the  City  of 
ontreal  under  the  nainej  style  iiud  firm  of  R. 
O.  Dun  k  Co.,  ezceptiotiH  to  the  form  were 
filed  by  two  of  the  defendants  on  the  ground 
inter  aUa  because  the  cause  of  action  was  id- 
sufficiently  libelled,  inasmuch  as  it  was  alleged 
that  the  defendant  falsely  and  maliciously  did 
compose  and  write  in  a  certain  book  kept  in  the 
office  of  the  defendants  a  certain  fal6e,^candaloas 
and  malicious  libel,  to  the  effect  that  the  said 
plaintiff  was  not  reliable,  or  that  the  plaintiff 
was  insolvent,  or  words  to  th^t  effect;  btttasthe 
defendants  had  refused  to  allow  the  plaintiff  to 
see  the  book  he  wa8  unable  to  state  the  exact 
words  therein  written — Held,  that  the  ezceptioa 
was  well  founded,  and  the  action  tDU«t  be  dis- 
missed. McDonald  v.  Dunetal,  12  L.  C.  R. 
346,  8.  C.  1862. 

421.  And  where  the  defendant  pleaded  that 
what  he  actually  said  concemifig  the  plaintiff 
differed  from  what  was  alleged  in  the  plmhmff's 
declaratidn-^lTeJd,  that  the  plelft  #««  good. 
Delisle  v.  Beaudry  12  L.  C:  J.  SSI,  8.   C.  186$. 

422.  And  also  that  what  he  sakl  waci  true.  lb- 
&  C.  37  Vic.  cap,  38,  dec.  6  et  seq. 

XXXVII.  Iv  Capias. 

423.  Where  to  an  action  of  capiaa  tHe  defen- 
dant b;^  petition  after  judgment  set  np  that  the 
allegations  of  the  affidavit  ou  which  tne  capias 
issued  were  false,  and  prayed  for  hia  release — 
Held,  that  exception  to  the  affidavit  oould  not 
be  taken  after  final  judgment  rendered.  Ht^gan 
et  al,  V.  Gordon,  2  L.  C.J.  162,  8.  C  1858 ;  819 
et  seq.  C  C.  P. 

XX  XV  in.  IXUIDENTAL  DEJI AND. 

424.  In  an  action  for  rent  in  Trhicb  the  plain- 
tiff reserved  his  right  to  new  conclusiona  for  the 
rent  then  accruing  and  that  actually  become 
due  before  the  case  was  ready  for  judgment — 
Held,  after  deliberation  that  such  new  conclu- 
sions could  be  added  and  judgment  rendered 
thereon  without  any  farther  service  on  the  de- 
fendant* Dubois  y.  Gauthier,  2  L.  C.  J.  94, 
8.  C.  1867. 

XX XI^  Incompatible. 

426.  The  conclusions  of  tw  distinct  actions 
cannot  be  joined  in  one  and  the  same  declara- 
tion. Gagnon  k  TrembUwy  3  Rev.  de  L^g.  2^, 
K.  B.  1811 ;  146  C.  C-  P. 

426.  But  several  counts  in  a  declaration  for 
one  hundred  pounds  each,  founded  on  promises 
which  are  within  the  scope  of  one  and  the  same 
action  with  conclusions  for  £100  only,  is  a  good 

Flea.    Casey  k  Brown,  3  Rev.  de  Leg.  39,  K.  B- 
817. 


•  This  incidental  demand  la  made  bv  a  petition  aecom* 
panied  by  the  documents  in  support  tii«reuf» 
upon  the  opposite  party.    100  C.  O.  P. 
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427.  Held,  reveninj  the  judgment  of  th» 
<«Ottrt  below,  that  an  amrmative  plea,  such  afi  a 
jilfa  «r  oompenMtioD,  maj  be  filed  with    the 

general  issue.    Clark  y.  JohnstaUf  3  L.  C.  B. 
m,  QB.  1863. 

428.  Where  the  defeudant  pleaded  a  ^remp- 
-ioiy  exception  which  commenced  bv  saving  that 

the  allegations  of  the  plaintiffs  declaration  were 
dufounded  in  law  and  in  fact,and  then  went  on  to 
«tate  the  grounds  of  his  defence^  founded  entirely 
on  fact,  the  plea  was  rejected  as  irregular  and  in- 
;admi6Stble.  Addiaon  ▼.  Bergeron  et  al.,  1 
L.  C.  J.  191,  8.  C.  1867 ;  146  Cf.  C,  P. 

429.  Where  the  defendant  with  a  plea  of  pay. 
Tnent  filed  also  a  defense  aufonds  enfaiU  And 
the  plaintiff  made  motion  that  he  be  held  to 
<chooee  between  them,  they  were  held  to  be  not 
incompatible,  and  the  motion  was  dismissed. 
Sarault  v.  MUee,  I  L.C.  J.  137,  S.G.  1859 ;  146 
C.  C.  P. 

430.  Where  the  plaintiff  by  his  declaration 
t9et  up  a  deed  of  sa>e  by  him  to  the  defendant 
and  complained  of  the  defendant  for  having  en- 
croached upon  his  property,  asking  that  he  be 
condeTnned  to  remove  such  encroachment,  and 
also  that  he  be  condemned  to  fill  up  an  excava- 
tion which  he  had  made  and  remove  the  trap- 
door, and  also  to  lower  the  passage,  so  that  it 
-<;ou]d  be  conveniently  used,  and  to  pay  $250 
-damages — Bdd^  that  these  conclusions  con- 
tained three  different  and  incompatible  actiotid, 
And,  although  rising  out  of  a  deed  of  sale  from 
bim  to  defendant,  could  not  be  joined.  Robert 
^on  A  Stuart,  13  L.  C.  R.  462,  S.  C.  1863. 

431.  Where  a  plea  to  the  merits  contained  al- 
legations and  conclusions  inconsistent  with  one 
another,  and  belonging  to  two  different  classes  of 
pleas — Held^  on  demurrer,  that  those  which  did 
Miot  properly  belong  to  the  plea  must  be  din- 
missed.  Chapman  v.  iVtmmo,  8  L.C.  J.42  &  14 
L.  C.  R.  103,  a  C.  1863 ;  146  C.  C.  P. 

432.  In  an  action  against  a  wife  separate  as  to 
property  by  a  grocer  for  necessaries  for  family 
use^— ^^,  that  pleas  of  compensation  and  pre- 
ecription  are  inconsistent  with  pleas  of  never  in- 

.debted.     Elliot  k   Grenier  et  ux.,  1  L.  C  L.  J. 
:^1,  S.  C.  1865. 

433.  In  an  action  to  be  re-instated  in  a  church 
^w  (banc  ]fatronal)  of  which  the  plaintifi*  had 
heen  deprived  hy  the  Fabrique— i/c^  that 
4here  was  no  cumulation  of  the  petitory  with  the 
possessory,  in  alleging,  as  defendants  had  done 
in  their  ezception,grounds  which  referred  solely 
itnd  directly  to  the  right  of  property  in  the  pew 
in  question.    Dubeau  v.    La  lubrique  de  Dee- 

^hambeault  et  al.k  Dubeau^  2  Q.  L.  R  6,  S.  G, 
1368. 

434 .  Where  the  plai  ntiff  hy  his  declaration  (or 
petition)  alleged  that  the  person  elected  and 
Aolding  the  position  of  mayor  of  Montreal  wa^, 
at  the  time  of  his  election,  disqualified  from 
being  so  elected,  and  was  in  consequence  ille- 
Mlly  occupying  the  po6ition,and  alleged  also  by 
2ae  same  declaration  that  the  election  in  ques- 
tion was  null  and  void  for  reasons  therein  stated, 
And  asked  that  it  be  so  declared — Heid^  on 
.dilatoiry  exception,  that  such  allegations  and 
conclusions  were  incompatible  with  each  other, 
v^ithin  the  meaning  of  the  provisions  of  the  Code 

>  of  Procedure.  Beandryy,  Workman,  13  L.O  J . 
15,  8.  C.  1869 ;  120,  sec.  6,  G.  G.  P. 

435.  A  dtfente  enfaii  and  an  exception  of 


payment  may  be  pleaded  toaether,  and  am  itpt 
contradictory,  nor  can  the  defendant  b^  bouid 
by  admissions  in  his  pleaof  pavjixent.  Le^lerc 
V.  Dwrand,  1  Q.  L.  B.  382,  C.  C.  1873. 

XL.  IV  HTP0TBICi.KT  AOTIOV. 

436.  Opposition  was  filed  for  the  amount  of  a 
hypothec,  and  the  opposition  was  contested  on 
the  ground  that  no  registration  of  the  hvpothic 
was  alleged— j9i02(i,  that  where  the  hypotnec  wis 
opposed  to  chirographic  claims  the  allegation  of 
registration  was  unnecessary.  Duncan  A  Wil- 
son &  MeCUnnan  A  Wilson  A  Wood,  2  L.  0.  J. 
253,  8.  G.  1857. 

437.  In  a  hypothecary  action  ag^ainst  the  thi^ 
holder,  the  defendant  may  validly  plead  the  ex^ 
ception  of  discussion,  notwithstanaiog  that  his 
mortgagee  sued  on  is  a  special  mortgage ;  but  he 
has  no  right  to  claim  or  hold  the  property  until 
his  improvements  and  ameliorations  nave  been 
paid  for.  Price  v.  Nelson  A  McKay,  2  L.  G.  B. 
454,  S.  G.  1861 ;  2066  G.  G. 

438.  Plaintiff  brought  a  hypothecary  action 
against  the  defendant  as  the  holder  <^  an  im- 
moveable hypothecated  by  a  third  part^  for 
a  debt  due  by  nim  to  the  firm  of  which  plaintiff 
was  a  member,  the  partnership  having  been  dis- 
solved and  plaintiff  naving  become  proprietor  of 
all  the  debts  due  the  partnership-yii(s/(2,  that 
the  conclusions  of  the  debtor,  praying  that  the 
holder  be  condemned  to  pay  the  amount  of  the 
mortgage  against  the  said  immoveable  unless  he 
preferr^  to  abandon  it,  were  illegal.  Renaud  r, 
Praulxy  10  L.  G.  R.  476,  S.  G.  1866  j  2061  G.  0. 

439.  A  hypothecarv  action  which  concludes 
by  asking  that  tlie  defendant  be  condemned  to 
pay  the  claim  or  abandon  the  property  is  suffi- 
cient. Homier  v.  Lemoine,  14  L.  G.  «r  58,  S.G. 
1869. 

440.  The  plaintiff  in  a  hypothecary  actfon  is 
well  founded  in  demanding  a  personal  condem- 
nation against  the  tiers  diten^r  unless  he  pre- 
fers to  ^ive  up,  Ag,  La  Soci6t6  de  Construc- 
tion MStropotitaine  v.  Bourassa,  20  L.  C  J" 
304,  S.  G.  1876. 

XLI.  In  Improbatio  k. 

441.  If  the  party  who  files  an  acte  or  deed 
which  is  impeached  en  faux  omits  to  declare 
that  he  means  to  make  use  of  it,  he  is  not  fore- 
closed from  doinff  so,  but  may  still  be  admitted 
to  make  his  declaration  on  payment  of  costs. 
Proulx  v.  Prottlx,  3  Rev.  de  Leg.  198,  K*  B> 
1818. 

XLn.  ly  lBrFORMi.Tiov  er  the  Gbowk. 

442.  Information  was  laid  on  the  part  of  the 
Grown  to  cause  two  casks  of  planes  seized  by 
the  customs  officers  for  an  infraction  of  the 
revenue  law  to  be  condemned,  the  goods  having 
been  imported  without  the  pajrment  of  duties-^ 
Held,  that  in  such  an  information  the  allegation 
that  the  goods  ought  to  be  forfeited,  being 
seized  as  having  been  imported  into  the  province 
without  the  duties  having  been  paid,  was  instiffi- 
cient,  and  that  there  must  be  a  substantiye  aUe- 
eation  that  they  were  imported  and  brought  into 
tne  province  in  yiolation  of  the  customs  regula- 
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ment.    HarU  v.  AUe  &  Hari,  1  L.  C.  L.  J.  64) 
S.  C.  R.  1865. 

L.  Ibreoulabitibs  or. 

462.  The  court  will  DOt  allow  a  trivial  irregu* 
Ini^  in  Um  aerTice  of  a  copy  of  a  plea  to  pre- 
vail j  if  it  appear  that  the  plam  tiff's  attorney  wae 
aware  of  its  conteotB.  Qmillard  v.  Escham- 
bauli,  3  Rev.  de  L^g.  303,  K.  B.  IBIS. 

463.  Where  a  party  knowing  of  irregularities 
in  the  proceeding  bcSbre  the  lower  court  failed 
to  urge  them  there,  but  urged  them  before  the 
Court  of  Appeal  and  succeeded  there — Held,  that 
he  could  not  be  allowed  the  costs  of  his  appeal. 
Daigle  &  Kimbal,  15  L.   C.  R.  138,  Q.  B.  1834. 

LI.  Joint  Pleas. 

464.  If  the  legal  interest  of  several  persons 
who  are  parties  to  a  contract  be  ^int  they  must 
joio  in  an  action  which  in  form  is  ex  contractu. 
McLeish  v.  Lees^  2  Rev.  de  Leg.  123,  K.  &  181 1 . 

465.  Under  12  Vic  ,cap.  38,6ec.  2dyan  exception 
to  the  form  and  an  exception  of  payment  cannot 
be  pleaded  at  one  and  toe  same  time.  I>ub6  ft 
Proulx  &  Pa^in  etal^  1 L.  C.  R.  364,  S.  G.  1851. 

466.  And  m  another  case — Heldt  that  the 
plea  of  general  issue  is  incompatible  with  the  plea 
of  peremptory  exception  admitting  the  making 
of  a  promissory  not4  or  the  sale  and  delivery, 
but  alleging  payment  of  the  same,  and  the  allega- 
tions oteucn  plea  of  exception  are  not  necessarily 
di  vt8ible,otherwise  no  issue  can  be  raised  upon  it. 
McLean  v.  McOormick,  I  L.  0.  R.  369,  S.  0. 1851. 

467.  Two  defendants  cannot  bv  exception  to 
(he  form  filed  by  them  jointly  plead  causes  of 
nullity  applicable  to  only  one  of  them*  The 
Union  Bank^qf  Lower  Canada  v.  McDonald  et 
al,,  19  ».  C.  J.  275,  S.  C.  1875. 

LII.    JOIXT  AND  SeVEBAL. 

468.  In  an  action  against  two  persons  on  a 
contract  alleged  to  be  joint  and  not  several,  if  it 
appear,  on  the  contrary,  that  it  is  several  and  not 
joint,  and  the  declaration  contain  no  other  counts, 
DO  judgment  can  be  oven  against  either  of  the 
defendants.  Boy  v.  Blagdon  &  Boucher,  2  Rev. 
deL6g.  123,  K.B.  1817. 

Lin.  Judgment  in  Confobmitt  with. 

469.  Where  the  plaintiff  had  brought  an 
action  en  bornagCf  instead  of  a  petitory  action, 
and  the  action  had  been  maintained — ffeldy  in 

^  appeal,  that  the  judgment  would  not  be  die- 
I    turbed,  as  the  question  had  not  been  raised  by 

the  pleEuling,  and  as  the  judgment  had  settled 
,  correctly  the  right  of   the  parties.    Atkinson 

et  al,  &  Hall  etux.,  19  L.  G.  J.  192,  Q.B.  1874. 

LIV.  Litispendence. 

470.  To  support  a  plea  of  litispendence^  the 
.first  and  second  action  must  be  between  the 
^8ame  parties,  and  the  cause  of  action  must  be 
Ithe  samcj  not  only  as  to  the  thing  demanded  but 

M  to  the  grounds  on  which  it  is  asked ;  it  cannot 
Dtherwise  be  maintained.  Voyer  v.  Ouyon,  3 
Eiev  de  Ug.  197,  K.  B.  1817 ;  136  G.  G.  F. 

471.  The  plea  of  litispendence  is  the  proper 


plea  when  another  cause  on  the  sftine  i^und  and 
oetween  the  same  parties  is  pending  in  another 
jurisdiction,  and  it  is  founded  on  the  fact  that 
another  jurisdiction  is  already  seized  of  the  case. 
When  lioth  cases  are  depending  in  the  same 
court,  the  exception,  if  there  be  any  necessity  for 
an  exception,  should  not  be  peremptory  but 
dilatory,  but  a  motion  to  stay  proceedings  is  a 
better  course.  Baew  A  Olivat  3  Rev.  ae  Leg, 
197,K.  B.  1821. 

472.  Litispendence  in  a  foreign  state  is  no 
bar  to  an  action  instituted  in  this  province. 
Bussel  et  al,  A  Field,  S.  G.  558,  K.  B.  1833. 

473.  A  declaration  and  writ  of  summons  filed 
in  the  prothonotar3r's  office  without  a  return  of 
service  cannot  support  a  ])lea  of  litispendence 
in  a  suit  or  demand  con tainins  the  same  grounds 
and  causes  of  action.  Stqinens  et  aL  v.  Tid- 
marsh,  6  L.  G.  R.  3,  Q.  B.  1866. 

474.  Litispendence  may  exist  though  the 
parties,  plaintiff  and  defendant,  oocupv  different 
positions  in  the  two  actions,  and  although  the 
first  action  concludes  for  a  sale  and  licitatiou 
while  the  second  concludes  for  a  portage  en 
licitation.  Boswell  v.  Lloyd  et  (§.,  12  L.  G.  K. 
447,  S.  G.  1862. 

475.  And  held,  also,  that  litispendence  must  be 
reckoned  from  the  service  of  the  writ  and  not 
Arom  the  day  of  the  return.    lb. 

476.  A  plea  of  litispeiidenee  which  does  not 
cover  the  whole  cause  of  action  cannot  be  main- 
tained. Miller  et  al.  v.  Button,  11  L.  G.  J.  287, 
S.  G.  1866 ;  136  C.  G,  P. 

LV.  Lost. 

477.  Motion  to  the  end  that  the  defendants  do 
file  a  draft  or  copy  of  their  peremptory  excep- 
tion, which  had  oeen  lost,  or  a  plea  to  the  same 
effect,  and  that,  in  default,  tlie  plaintiff  be  per- 
mitted to  proceed  to  trial  and  judgment  on  the 
issues  raised  and  perfected  bv  tne  general  issue 
and  the  statement  of  facts.  Motion  granted.  The 
City  Bank  v.  The  Montreal  Bank,  2  R.  G.  237, 
S.  C.  1872. 

LYI.  MiKOBITT. 

478.  A  plea  alleging  minority  without  alleg- 
ing lesion  is  bad.  Bluteau  v.  Oauthier,  Q.  L.  R. 
187,  G.  G.,  &  Boucher  &  Oirard,  20  L.  G.  J.  134, 
G.  C.  1875. 

LVII.   MiSNOMlR. 

479.  A  misnomer  cannot  be  pleaded  by  ex- 
ception to  the  form.  Simoneau  &  Campbell,  3 
Rev.  de  L6g.  195,  K.  B.  1811 ;  116  G,  G.  P. 

480.  Misnomer  must  be  pleaded  by  peremp- 
tory exception,  because  it  relates  to  the  defen- 
dant and  not  to  the  court,  by  putting  in  issue  the 
plaintiff's  right  of  action  against  him.  lb.  &  3 
Rev.  de  Leg.  196,  K.  B.  1818. 

481.  But  that  the  declaration  is  not  suffi- 
ciently libelled  must,  on  the  contrary,  be  pleaded 
by  exception  to  the  form  because  it  relates  to 
the  court,  and  inasmuch  as  it  avers  the  declara- 
tion to  be  imperfect,  that  it  is  null  and  void, 
and  the  court  cannot  proceed.    lb. 

482.  And  in  another  case,  Ae2<f,  that  misno- 
mer cannot  be  pleaded  by  exception  to  the  form. 
Jones  V.  McNaUy,  S.  R.  56,  K.  B.  1811. 
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the  succeeeion  of  their  father  to  satisfy  the 
dower,  Lepage  ei  al*  y.  Chariier,  11  L  C.  J. 
29,  8.  C.  1666. 

296.  Where  a  demurrer  was  filed  to  an  action 
on  the  ground  that  the  declaration  was  irregular 
and  contradictory,  and  that  no  amount  of  damages 
was  specified  as  suffered  by  the  plaintiff,  and  tne 

Slaintifi  did  not  pray  fur  the  amount  of  such 
amages  if  any,  the  demurrer  wa.*^  disnussed  for 
the  reason  that  the  grounds  alleged  should  be 
pleaded  by  exception  to  the  form  and  not  bv 
demurrer.  CkevrefiU  v.  Les  Syndics  de  la 
Paroiase de Ste.  miene,2  R.  L.  161,  S.C,  1869. 

297.  Where  the  defendant  was  sued  ea  qual.i 
and  pleaded  bydemurrer  the  want  of  such  quality 
— Heidi  that  such  plea  should  be  by  preliminary 
exception  and  not  by  demurrer.  Breault  v. 
Barbeau  ei  al  2  R.  L.  130,  8.  C.  1870. 

298.  In  cases  of  demurrer  founded  on  the  fact 
that  the  registration  of  the  conveyance  which 
forms  the  basis  of  the  action  is  not  alleged  in  the 
plain tifl^s  declaration,  the  court  has  the  right  to 
reserve  judgment  until  the  parties  are  heard  on 
the  merits.  Desbarats  et  al,  v.  Lemieux  et  al., 
16L.  C.J.  81,8.0.1871. 

299.  But  held,  in  another  case,  that  proof 
aoonifaire  cfroi^  cannot,  under  the  Ordinance  of 
1636,  be  ordered  by  the  court    lb. 

300.  A  judgment  on  the  merits  leaving  a  de- 
murrer undi«pos«»d  of  is  bad.  Harie,  v.  Rose,  16 
L.  C.J.  33,  8.  C.  R.  1871. 

301.  In  an  action  against  a  public  officer  fora 
aaisie  revendication  of  goods  seized — Held^  that 

S^oof  avant  faire  droit  would  be  ordered  upon  a 
emurrer  alleging  the  omi-tnion  of  one  month's 
notice.  Bathgate  v.  DelisUt  16  L.  C.  J.  260, 
8.  C.  1871. 

302.  A  demurrer  will  lie  to  a  petition  to  quash 
a  capias  when  the  petition  is  grounded  on 
irregularities  such  as  should  jrive  riJ»e  to  excep- 
tion to  the  form.  Lemay  v.  Ltmay^  3  R.  L.  32, 
S.  C. 1871. 

303.  Prescription  is  not  pleaded  by  demurrer 
but    by    perempt->rv     exception.    Paucher    v 
Boulan^,  4  R.  L.  .H^8,  8.  C.  1872 ;  136  C  C  P. 

304.  when  a  law  isfue  is  raided  hv  demurrer 
the  demurrer  must  be  heard  liefore  the  case  can 
be  inscribed  for  enquete.  Burroughs  v.Bourgei, 
2  R.  C.  238,  S.  C.  1872. 

306.  An  allegation  in  a  plea  in  law  denying  the 
allegations  in  tne  plaintitt's  declaration  is  l)ad, 
and  must  be  struck  out.  Dubois  ei  vir.  v.  Stall, 
17  L  C.  J.  24,  8.  C.  1883 ;  147  C.  C.  P. 

306.  Where  in  an  action  for  dower  depen«lent 
upon  an  option  arising  out  of  a  contract  of 
marriage  the  defendant  demurred  on  the  ground 
that  the  plaintifi^s  declaration  did  not  allege  the 
registration  of  such  contract,  the  action  wan  dif»- 
missed  in  the  court  below,  but  re-established  in 
review  on  the  ground  that  the  allegations  referre<l 
to  was  specifically  made.  Lerour  v.  Leroux,5 
R.  L.  188,  8.  C.  R.  1873. 

307.  And  where  in  the  same  action  the  defen- 
dant filed  an  exception  on  the  ground  that  there 
really  was  no  registration  of  the  contract  of 
marriage,  and  the  plaintiff  demurre^i,  the  de- 
murrer was  dismissed.    lb. 

308.  A  dtfense  au  fonds  en  droit  should  be 
argtied  previous  to  tne  hearing  on  the  merits, 
but  where,  by  consent,  the  hearing  of  the  de- 
murrer was  reserved  until  the  hearing  on  the 
merits— JTis^  that   it   should  be    rejected  but 


without  costs.    Boy  ei  al,  y.  Gauthier,\7  L-  C.i 
227,  8.  C.  1873. 

309.  A  demurrer  to  a  declaration  which  set» 
up  a  promissory  note  as  made  by  one  of  tlie 
defendants.  Si  JuZien,ttt/«ttr,  and  prays  for  judg- 
ment against  him  personalhf  ancL  the  other 
defendant  as  endorser,  wil  1  not  lie.  Darling  et  aL 
V.  St,JuKen  et  al,  18  L.  C.  J.  190,8.  C.  B.  18T:». 

310.  The  want  of  authorization  of  a  married 
woman  can  only  be  invoked  by  preliminary 
exception  and  not  by  demurrer.  Antaya  v. 
Dorge  et  aZ.,  6  R.  L.  728,  8.  C.  1873 ;  120  C.  CP. 

311.  Where  a  demurrer  wa»  brought  to  an  ac- 
tion for  the  recovery  of  $100,  advanced  on  con- 
sideration of  a  transfer  to  be  made  by  defendant, 
and  the  agreement  was  never  earned  out,  the 
demurrer  alleging  that  the  action  shonld  be  one 
for  damages  for  breach  of  contract — ^eld,  that 
the  action  wasproperlv  brought,  and  the  demur- 
rer, was  dismissed.  lS<mgie  v.  Ledue,  5  R.  L. 
648,  8.  C.  1874. 

312.  A  plea  which  is  good  in  part  and  bad  in 
part  should  be  rejected  on  demurrer.  Millar  v. 
Bourgeois  &  Holland,  17  L,  C.  J.  168;  8.  C. 
1873;147C.C.P. 

313.  An  allegation  of  foreign  matter  in  a 
declaration,  as  also  the  absence  of  allegations 
necessary  to  eive  rise  to  the  conclusiona  of  the 
action,  must  be  attacked  by  demurrer,  and  not 
bv  exception  to  the  fortn«  DestimamvUle  k 
tousignant,  1  Q.  L.  R.  39,  8.  C  1874. 

XX.  Denial  of  8]onature. 

314.  If  a  party  who  is  summoned  to  admit  or 
deny  a  signature  appears  and  files  a  defense  en 
fait,  that  is  a  denial  of  the  signature.    Hart  v. 

Burn,  3  Rev.  de  Leg.  38,  K.  B.,  k   Perrault  v. 
(?irard,  3  Rev.  de  Leg.  196,  K.  B.  1820. 

316.  In  an  action  against  the  endorser  of  a 
promissory  note  the  defendant  pleaded  that  the 
signature  which  purported  to  be  his  was  not 
written  by  him  or  with  his  knowledge,  consent 
or  authority,  and  that  he  was  not  aware  of  the 
existence  of  the  promissory  note  until  notified 
of  the  protest.  At  the  hearing  it  was  urged  by 
the  plamtiff  that  he  was  entitl«i  to  judgment  as^ 
the  affidavit  was  not  in  the  form  required  by 
law.  The  defendant  thereupon  made  a  motion 
that  the  d£Ub4ri  be  discharged,  and  tliat  he  be 
permitted  to  file  another  aflidavit  This  motion 
was  rejected«and  judgment  went  for  plaintiff,  bui 
on  appeal— ITe/el, that  the  affidavit  was  t^ufficientr 
and  tne  allegations  of  the  plea  being  proved 
the  judgment  of  the  court  below  was  re%'epsedr 
and  judgment  went  for  the  appellant.  Browne 
&  Dotr,  1 1  L.  C.  R.  263,  Q.  B.&  10  L.  C  ft.  442; 
8.  C.  1861. 

XXI.  De  Koyo,  see  Declaration*. 

316.  Where  the  plaintiff  was  allowed  to  ameotf 
his  declaration  during  engnite — Held,  that  he 
could  not  proceed  with  his  enquite,  until  tlie  de- 
fendant had  been  allowed  to  plead  de  novo. 
Mann  etal.  v.  Lambe,  6  L.  C.J.  301,  S.C.  1662» 
117  C.  C.  P. 

XXII.  Departure  in. 


317.  Where  to  an  action  on  a  policy  of  i 
ance  the  defen  Jant  pleaded  misdeecripCioo^ 
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Tepresentatione  and  yiolation  of  the  conditioDe 
of  the  policy,  and  the  plaintiff  replied  that,  if 
^ere  was  misdeflcription,  it  was  Uit  fault  of  the 
defendaotB  themaelvee  and  their  agents — Hdd, 
that  this  was  do  departure  from  the  declaration, 
but  a  mere  jointure  of  issue  upon  the  plea. 
Somersv.  The  Aihenoeum  Insurance  Sodeiyt  3 
L.  C.  J.  67  &  9  L.  C.  R,  61,  S.  C.  1868. 

XXni.  Description  of  Property. 

318.  In  an  action  to  which  the  law  directs  the 
ienanB  and  ahouiissaM  to  be  set  out  in  the 
declaration,  it  is  not  sufficient  that  the  land  is  so 
described  that  the  defendant  must  necessarily 
know  it  The  description  must  be  such  as  will 
enable  the  court  to  award  judgment  as  to  what 
is  aftked.  O'Connor  y.  OmturCf  3  Rev.  de  Leg. 
40,  K.  B.  1821. 

319.  In  a  hypothecary  action  the  plaintiff  in 
Lis  declaration  must  describe  the  premises  which 
he  claims  to  be  mortgaged  by  meets  and  bounds 
d  peine  de  nulhti,  Perrault  y.  VEeesque^  3  Rev. 
de  Leg.  72,  K.  B.  1819. 

.320.  And  if  he  omits  to  do  so  his  action  will  be 
dismissed  upon  exception  to  the  form.    lb. 

XXI  y.  DsTAiLS  or  AcTiov. 

321.  The  details  of  an  action  need  not  be  an- 
nexed to  or  mentioned  at  length  in  the  declara- 
tion, nor  has  any  chance  been  effected  in  this 
respect  by  the  Code.  La  Banque  Naiionale  v. 
The  City  Bank,  3  R.  L.  28,  A  17  L.  C.  J.  197, 
8.  C.  R-  1871 ;  50  C.  C.  P. 

XXV.  Disc  08810 V. 

322.  That  all  the  persons  who  ought  to  be 
defendants  in  an  action  ex  contractu  are  not  par- 
ties to  the  suit  is  rightly  pleaded  by  exception 
perempioire  temporaire^  in  which  those  who 
ought  to  be  join^  in  the  suit  must  be  named. 
Fraser  etat  v.  Dunn  et  al,  3  Rey.  de  L^g.  196, 
K.B.1812.  >  .  6         , 

323.  The  benefits  of  division  and  discussion 
cannot  be  allowed  if  they  are  not  pleaded  by 
exception.     Tanguay  y.  l/ucrow,3  Rev.  de  Leg. 

70,  K.  B.  1816. 

324.  An  action  may  be  instituted  against  a 
security  or  caution  before  the  discussion  of  the 
principal  debtor,  and  in  such  case  the  defen*  ant 
must  allege  by  dilatory  exception  that  the  prin- 
eipal  debtor  ffbould  be  first  discussed.  Potdevin 
y.  Mivine,3  Rey.  de  Ug.  71,  E.  B.  1816. 

325.  On  an  exception  dilatoire  claiming  the 
Tizht  of  discussion,  the  excipient  is  bound  to 
aayance  to  the  plaintiff  such  sum  of  money  as 
may  be  necessary  to  pay  the  expenses  of  dis- 
cussion.    Gauthier  y.  Mousaette,  3  Key .  de  Leg., 

71,  K.  B.  1821. 

326.  In  a  commercial  matter  if  it  appear  in 
ah  action  of  assumpsit  that  the  plaintiff  has  a 
partner  who  is  a  party  to  the  contract  and  is  not 
a  party  to  the  suit,  the  action  will  be  dismissed, 
although  the  defendant  has  not  pleaded  such 
fact.  Pozer  et  al,  y.  Clapham,  S.  R.  122,  E.  B. 
1817. 

327.  A  declinatory  exception  which  states 
that  there  are  other  heirs  who  ought  to  be  made 
defendants,  miut  name  them,  aver  them  to  be 


alive,  and  point  out  their  residence.     Pag^  v. 
CharpenHer,  3  Rev.  de  L^g.,  E.  B.  1819. 

328.  Where  a  hypothecary  action  was  brought 
against  a  third  holder^Meld,  that  he  might 
validly  plead  the  exception  of  discussion,  not- 
withstanding the  mortgage  sued  on  was  a  spe- 
cial mortgage;  but  that  he  had  no  right  to  claims 
to  hold  the  property  until  the  improvements  and 
ameliorations  had  oeen_paid  for.  Price  v.  Nel- 
son &  Mackay,  2  L.  C.  R.  455  S.  C.  1851 ;  206& 
C.C. 

329.  In  an  action  against  sureties  on  a  baif 
bond  in  appeal,  the  question  as  to  the  necessity 
of  discussme  the  property  of  the  principal  debtor 
ought  not  tooe  raised  by  demurrer,  but  by  an  ex- 
ception de  discussion,  Thome  v  .McLennan  et  al 
9  L  C.  R.  403,  S.  C.  1858. 

330.  Where  the  defendant  pleaded  the  discus- 
sion of  the  principal  debtor  by  a  preliminary  ex- 
ception en  droit  temporaire — Hdd,  that  such  a 
plea  should  be  urged  by  dilatory  exception. 
Wood  et  al  v.  VonExter,  5  L.  C.  J.  102,  S.  C 
1860 ;  1942  C.  C  &  120,  sec.  5,  C.  C.  P. 

XXVI.  Divisible. 

331.  A  plea  of  peremptory  exemption  admit- 
ting the  making  of  the  promissory  note,  or  the 
sale  and  delivery  of  ^oods,  and  alleging  pay- 
ment of  the  same,  is  necessarily  divisible,., 
otherwise  no  isdue  can  be  raised  upon  it.  Mc- 
Lean v.  McCormick,  1  L.  C.  R.  369,  C.  C.  1851.. 

XXVII.  Erreur  de  Droit. 

332.  Error  at  law  must  be  pleaded  by  excep- 
tion and  not  by  demurrer.  Boston  v.  UBhrigerp, 
4  L.  G.  R.  404,  S.  C.  1854. 

333.  Where,  in  a  rule  for  peremption,  the  first 
name  of  one  of  the  parties  was  written  ''  Louis  ''^ 
instead  of  Leuns  in  the  endorsation  of  the  rule 
— Heldj  not  to  be  a  fatal  error  as  the  names 
were  idem  sonans.  Famam  v.  Joytl,  4  L.  C.  J. 
128,  8.  C.  1859. 

334.  Words  in  a  plea,  char^ine  generally 
gross  errors  and  omissions  in  plaintiff's  account,, 
without  specifying!  clearly  what  those  errors  and 
omi&sions  are,  will,  on  plaintifi^s  motion,  be 
ordered  to  be  struck  out.  Longtin  v.  The 
Mount  Royal  Permanent  Building  Society ^  20 
L.  C.J.  297,8.  C.  1876. 

XXVIII.  Estoppel. 

335.  Where  an  exception  to  the  form  had 
been  filed  to  plaintiff's  action — Held,  that  the 
plaintiff  might  plead  new  fkcts  in  estoppel  to- 
such  exception,  but  that  the  meri  ts  of  such  es- 
toppel could  not  be  heard  upon  motion.  The 
Beacon  Fire  and  Life  Insurance  Company  of 
London &,  Whyddon,  I  L.C.J.  178,  S.C.  1857. 

XXIX.  Fear  of  Trouble. 

336.  In  an  action  for  the  price  of  land  sold^ 
the  defendant  may  plead  that  he  is  troubled  or 
molested,  but  that  ne  mcoi  be  troubled  is  not  a. 

food  plea.    Dubi  &  MiviUe,  3  Rev.  de  L4g.  70,. 
[.  B.,  &  Morin  v..  Arcand  3  Rev.  de  L6g.  7(^» 
K.  B.  1819;  1508  e^^e^.C.  C. 
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XXX.  Fins  de  Nov  Rbostoik. 

337.  A  plea  which  states  in  eubfltance  that 
the  defendant  is  not  the  person  who  is  respcm- 
«ible  to  the  plaintiff  for  the  fnim  he  demanoe  is, 
if  the  matter  be  pleaded  affirinativelj,  une  Jin 
denon  rectvoir  and  not  une  Jin  de  non  procider 
Campbell  v,  Peltier,  3  Rev.  de  Leg.  195,  K.  B. 
1820. 

338.  Where  iq  an  action  to  account  against  a 
tutor  the  defendant  pleaded  that  he  had  already 
rendered  an  account  which  had  been  accepted 
— Held,  that  such  a  plea  did  not  constitute  une 
fin  de  non  rectvoir.  Ducondu  y.  Bourgeoitf  2 
L.  C.  J.  104,  S.  C.  1868. 

XXXI.  Form  of. 

339.  Matter  essentially  neceacary  omitted  is 
subject  to  a  demurrer,  but  matter  essentially 
necessary  which  is  imperfectly  stated  is  subject 
ib  an  exception  to  the  form,  ndgther  v.  Farran, 
3.  Hev.  de  hke  196,  K.  B.  1811. 

340.  And  neldy  in  another  case,  that  where 
matter  essential  is  merely  imperfectly  alleged  and 
not  entirely  omitted  the  defendant  shouldattack 
the  declaration  by  an  exception  to  the  fbrm  and 
not  by  demurrer.  JvaUcer  et  vir  A  The  Corpor- 
<ifion  of&arel,  2  L.  C.  L.  J,  22,  Q.  B.  1866. 

341.  It  is  sufficient  in  any  pleading  to  alien 
the  facts  upon  which  the  party  intends  to  reiy 
in  plain  and  concise  language,  to  the  interpre- 
tation of  which  the  rules  of  construction  appli- 
cable to  such  language  \n  the  ordinary  trans- 
actions of  life  may  apply,  no  particular  form  of 
words  being  necessary  to  expref^s  the  same. 
Bahro  A  Velesdemiers,  2  t.  G.  R.  326,  Q.  B. 
1862 ;  20  C.  C.  P. 

342.  Where  the  defendants,  callinfi  theroseWes 
the  Montreal  Railroad  Gar  Gompany,  were  sued 
«H  co-partners  on  a  note  signed  by  one  of  the 
<lefendantB,  who  styled  himself  tnutee  of  the 
company,  and  the  defendants  pleaded  under  the 
^neral  issue  that  they  were  a  corporation  duly 
mcorporated,  of  which  they  made  proof— Beldt 
'that  they  had  a  right  to  proye  so  under  the 
ceneral  plea,  and  the  action  was  dismissed. 
Iklmonsian  ei  al  v.  Childs  et  al  2  L.  G.  J.  192, 

«.  C.  1868. 


XXXII.  Fraud  in  Deed. 

343.  That  a  deed  was  fraudulently  obtained 
<cannot  be  pleaded  as  matter  of  defence  founded 
upon  it,  it  muHt  be  rescinded  by  an  incidental 
<]emand,  and  the  proceedings  suspended  until 
«uch  demand  \b  determined.  Bradly  v.  Blake^ 
3  Hev.  de  Leg.  38,  K.  B.  1812. 

XXXni.  General  Issue. 

344.  In  an  action  for  damages  occasioned  to  a 
wharf  by  the  defendants'  vesKel,  to  which  thede- 
ff  ndants  pleaded  th^  general  it^sue — Held^  that 
the  absence  of  responsibility  on  the  part  of  the 
master,  there  being  a  pilot  on  I  oard,  could  l«  in- 
yoked  Without  being  specially  pleaded.  Lamp- 
oon k  Smith,  9  L.  G.  R.  160,  Q.  B.  1868. 

346.  A  defendant  cannot  be  allowe  I  to  plead 
■  specially  that  which  amoun  s  to  no  ^nore  than 
the  general  isisue.  Forbes  it  at*  y-  Atkinson, 
P.  R.  40,  Q.  B.  1810. 


XXXIV.  HTTonnnAAii  Plia. 

346.  Where  to  an  action  for  the  amoaiiior  ia- 
sarance  thedefendanta  pleaded  i»1er  aUa  *'  that 
**  no  contract  Of  iuavranoe  could  be  made  under 
^<  the  powers  poaeessed  b^  the  appellaoto  except 
*'  in  the  mode  fixed  by  their  charter  and  bjF^we, 
*'  and  no  each  contract  had  been  made  with  the 
'*  plaintiff,  and  that  if  any  such  contract  had 
**  been  made  it  ooald  qnlj  haye  been  bo  made 
•*  upon  conditions  usual  in  the  company's  assur- 
**  ances,  and  that  those  conditions  bad  not  been 
"  ftilfiUed  by  the  appellant"— ITicW,  confirming 
the  judgment  of  the  court  below  on  a  demurrer 
raised  by  Uie  plaintiff,  that  this  latter  {>art  of  the 
plea  was  hypothetical  and  must  be  diem isMd.  The 
Montreal  Assurance  Oompamt  k  McGilUearjf, 
2  L.  G.  J.  221,  Q.  B.,  k  McFarlan  k  Seriber,  2 
L.  G.  J.  250,  8.  G.  1857. 

XXXV.  Ih  Actions. 

347.  Agamwt  Carriers.-^To  an  action  by  the 
plaintiff  for  the  yalueof  certain  jewellery  which 
formed  part  of  her  luggage  »8»  paasenm  on 
board  a  yeme\  from  Olas^Dw  to  Montreal,  the  de- 
fendants pleaded  the  limiUtion  of  their  liability 
under  the  603  danae  of  the  Mertdiant  Shipping 
Act,  and  that  the  plaintiff  not  haying  inserted  m 
the  bill  of  lading  or  otherwise  dieeloaed  in  wrtting 
the  tme  nature  and  yalue  of  the  »rt*cl»»  ^ 
ownere  were  notliabte  for  their los*.  The  plain- 
tiff demurred  to  the  plea  on  the  ground  that  the 
action  was  taken  under  thecommon  law  relatuig 
to  carriers,  and  that,  consequently,  the  clwiae  of 
the  Merchant  Shipping  Act  referred  to,  did  noi 
apply— F«W,  that  the  defendants  were  entitled 
to  plead  as  they  had  done,  and  the  demurrer  was 
dismissed.  McDougaU  y.  Allan  et  al,  6  L.G.  J. 
23.^  8.  G.,  k  12  L.  C.  B.  321,  Q.  B.  1861 ;  1677 

G.  C. 

.348.  Against  OmsorU.^An  action  Mainet 
a  husband  and  wife  merely  setting  up  a  debt  due 
by  the  wife  previous  to  her  marriage  and  Uie 
fact  of  the  marriajge,  will  be  dismissed  on  de- 
murrer upon  plea  by  the  wife  to  the  eflect  that 
she  had  been  sued  as  common  as  to  property, 
when  in  fact  she  was  separate  as  to  property 
from  her  husband  by  marriage  contract  pro- 
duced. Gagnier  v.  Orevier  efoLt  6  h.  C.  K- 
486,  SG.  1855.  ^^    ^       ^.        ^    ^. 

349.  Against  Dissolved  Parfnxrshtp.  —Action 
was  brought  on  a  promissory  note  i^inst  one  ot 
the  partnei-s  of  a  firm  w  hich  had  dissolved  sinee 
the  note  was  made.  The  declaration  set  up  that 
the  other  party  had  left  the  country  and  gone  to 
the  United  Slates,  but  did  not  stale  specifically 
that  the  partnership  was  dissolved— JSW^^  that 
there  was  no  sufficient  allegation  of  dissolution 
of  partnership,  and  therefore  the  action  again^j 
one  partner  was  bad,  but  that  the  plamtiflf  would 
he  allowed  to  amend  his  declaraiion  by  inaert- 
ine  an  averment  of  the  dissolution  of  the  partner- 
phin  on  payment  of  308.  costs.  Vassal^  v.  Fany. 
7  L.  C.  J.  108,  S.  G.  1863;  1838C.  C. 

350.  Against  Legat^e.-^ln  ui  ac5ioik  apiui^ 
a  universal  legatee— fleW,  that  the  plaiiitm  need 
not  set  up  in  his  declaration  that  the  defendant 
was  the  sole  legatee,  It  being  ihe'biisilletf;  of  t!» 
defendant  if  there  be  another  ^  J>f^<i^^ 
Gagnoh  y.  Pagi,  1  Bir.de  L^l'M^,*  ff.  B. 
1818. 
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if^Huak  et  al.,  1  L,  C.  R.  216,  S.  C.  1851 ;  137 

918.  A  demurrer  is  not  a  preliminary  plea, 
and  need  uot  therefore  be  filed  within  the  four 
(l»yft  laiti  down  bv  the  statute.  Benton  v.  Ryaf%, 
4  L.  C.  R  156,  g.  C.  1853. 

919.  The  delay  for  filing  an  exception  to  the 
fomi,  wiieii  security  for  costs  is  demanded,  will 
rufi  iroin  the  day  when  such  security  is  eiven. 
Smih  V    MtrHU,  6  L.  C.  R.  199,  8.  C.  1855. 

1^20.  Where  a  defendant  files  an  exception  to 
the  foriji,  in  a  case  where  a  rule  has  been  made 
aUwIuif.  staying  all  proceeding  until  the  plain- 
iitf  shall  have  put  in  security  for  costs,  the 
plaintitf  in  not  entitled  to  a  hearing  upon  the 
meriu?  (»f  such  exception  uniil  he  puts  in  secu- 
niy  fnr  cDsta.  EasUm  v.  Benson.  5  L.  C.  R. 
342,8.  C.  1855. 

921.  In  a  case  in  which  the  plaintiff  moved 
U)  reject  preliminary  pleas  from  the  record  af* 
noi  tiled  within  the  tour  days  next  after  the  re- 
turn of  ihe  action,  the  action  having  been  re- 
turne.!  in  August— ZTeW,  that  the  delays  for  the 
tiling  of  such  pleas  did  not  run  durmg  the  long 
vacauoii.  Booth  &  The  Montreal  and  Bytown 
Railwau  Company  4  L.  C  J,  296,  S.  C.  1858: 

uxac.  p: 

5*22-  kn  application  by  the  defendant  to  en- 
large the  ilelay  to  plead,  presented  after  act  of 
Oreclosure  grantee!,  cannot  be  entertained  by  a 
j'ula  while  the  foreclosure  exists,  and  notice  of 
snob  application,  served  on  the  plaintiff's  before 
ilie  expiration  of  the  delay  to  pleaii,  does  not 
"j^peod  Ihe  plaintifTs  ri^i^ht  to  obtain  forecloa- 
tire.  MUhr  et  al.  v.  McDonald  et  al,  8  L.C.R. 
303,  S.  C.  1858. 

^21  The  delay  on  a  writ  of  attachment  after 
jQjginentis  the  same  as  on  an  ordinary  writ  of 
summons.  McLaren  et  al.  v.  HutcUnson  & 
htufr,  6  L.  C.  J.  45,  8.  C.  1861 ;  551  C.  C.  P. 

924.  Where  a  defendant  set  up  by  aflidavit 
thai  it  would  be  necessary  for  him  to  search  for 
papers  in  several  registry  oflSces,  and  that  such 
*<»rtb  would  occupy  him  six  months,  to  the  best 
04  hi»  belief,  without  which  delay  he  would  be 
•Joable  to  prepare  his  defence  in  a  proper  man- 
^-Held,  ibat  he  was  entitled  to  a  delay  ac- 
cordingly to  plead.  Bell  et  al.  v.  Knowlton  et  al, 
13  L.  C.  R.  232,  8.  C.  1863. 

926.  When  the  delay  for  inscribing  a  case  for 
wview  would  expire  on  a  Sunday  it  is  prolonged 
^ntH  the  next  juridical  dav.  Scateherd  & 
Allan,  1  L.  C.  L.  J,  96,  8.  C.  ft.  1865. 

w6.  A  non-juridical  day  may  be  computed  in 
the  delay  on  a  petition.  Or^aesa  v.  Mkier,  2 
R  L.  332, 8.  C.  1870 1  24  C.  C  P. 

927.  The  delay  of  eightdays  mentioned  in  art. 
497  of  the  Code  of  Procedure  runs  dunng  the 
iooir  vacation.'  WhaUeyJk  Kennedy,  12  L.  C  J. 
224»  S.  C.  R.  186e,  &  Ibumier  &  Ledoux,  13 
L.  C.  J.  332,  8.  C.  R.  1869. 

92».  The  delay  required  on  the  service  of 
ntououa  is  at  least  one  clear  day,  and  a  notice  of 
•Tvotioo  given  on  Saturday  to  be  presented  on 
the  next  juridical  day  is  sufficient.  Boucher  v. 
Bertrand,  5  R.  L.  292,  C.  C.  1869. 

929.  The  ooart  may  extend  the  delay  of  three 

'  Notwtthitflttdlng  art;  MS  of  the  said  Cede  any  days 
fk*l!^^^™^th  of  Joly  aad  th«  lit  of  September 
J«  L^1I^'"»«*  In  the  delay  of  eight  daya  fixed  by  art. 
4^  »«»of  tteMMOode.  ^;  1M  Vie. «ap.  4.  see.  4. 


days  allowed  for  service  of  petition  in  ca<«e9  of 
intervention.  Fraser  v.  Pouliot  v.  Laoo^,  3 
K.  L.  446,  8.  C.  1871 ;  157  C.  C.  P. 

930>  The  sureties  in  appeal,  against  whoiY> 
action  is  brought  for  costs,  are  not  entitled  to^ 
fifteen  days  delav  from  the  day  of  judgment 
Larose  et  al.  &  Wilsont  16  L.  G.  J.  29,  Q.  B. 
1872. 

931.  An  inscription  for  review  may  be  mtuie- 
on  the  ninth  day  after  judgment  when  the  eighth 
day  falls  on  8iinday.  Lenoir  v.  Desmarcns  et 
vir.j  17  L.  C.  J.  81,  8.  C.  R.  1873  ;  497  C.  C.  P. 

932.  The  delay  after  service  of  a  writ  of  quo^ 
warranto,  when  in  conformity  to  art.  1000  of 
the  Code  of  Procedure,  is  three  days.  Bnreatt  Sc 
Normand  &  Gouineial.,  5R.  L.40,  8.  C.  1873, 

933.  A  petition  in  intervention  must  be  served 
within  the  three  days  allowed  for  it^  reception. 
Chumoyer  &  Tranehemontagne  et  al.  &  Dart,  & 
R.  L.  327,  S.  C  R.  1874. 

XIV.  Demand  of  Plea. 

934.  If  a  rule  to  plea<i  expires  in  valuation ,  a- 
demand  of  plea  must  lie  made  l)efore  a  fore- 
closure can  be  file<l.  Lee  v.  Whitfield  et  al,,  3- 
Rev.  de  Leg.  303.  K.  B.  1812;  137  C.  C  P. 

935.  A  demand  of  plea,  though  irregularly 
made,  cannot  be  rejected  from  the  record  ot> 
motion,  as  it  doe^  not  affect  the  case,  an«i  th& 
recourse  of  the  defendant  will  only  arise  on 
the  subsequent  proceedings.  Armstrong  v. 
Barthej  1  ii.  L.  49,  S.  C.  1868. 

936.  Where  a  preliminary  plea  had  been  filed, 
and  the  plaintiff  had  demanded  a  plea  to  the 
merit»<  under  20  Vic.  cap  44,  sec.  72 — Ileldr 
that  the  plaintiff  might  foreclose  the  defendant 
after  the  eight  days  from  such  demand  without 
serving  the  demand  of  piea  required  by  12 
Vic  cap.  38.  McOill  v.  Wells,  2  L.  C.  J .  290, 
8.  C.  1858;  1.31  C,  C.  P.. 

937.  A  demand  of  plea  to  the  merits  under 
article  131  of  the  Code  of  Procedure,  may  be 
made  after  the  expiration  of  eight  days  from  the 
filing  of  a  prelim inarv  plea,  in  the  absence  of 
any  answer  to  such  plea.  The  Canada  Tanning 
Extract  Company  v.  Foley,  20  L.  C  J.  180,  (£. 
B. 1875. 

XV.  D£P08iTioNS^«M  DEPOSITXONa. 

938.  A  deposition  is  not  null  for  want  of  certi- 
fication of  mai^nal  notes  which  have  been  d  uly 

Saeaphedt  but  it  is  so  for  want  of  mention  of  tw 
egree  of  relationship,  if  any,the  witness  is  to  th» 
parties  to  the  suit  LauMon  v.  Stuart,  4  L.  C  J«. 
126,  8.  C.  1859  ;  268  &  295  G.  G.  P. 

XVI.  Descbiption  OF  Parties. 

939.  Where  a  writ  of  summonB  described  the 
defendant  as  of  8t.  Hyacinthe,  whereas  be  in 
fact  lived  in  the  parish  of  8t.  Hyacinthe  la^C^u- 
fesseur,  and  there  were  three  distinct  places  in 
the  district  of  Montreal  known  respectively  as 
the  town  of  St.  Hyacinthe,  the  Parish  of  St, 
Hyacinthe  ^nd  the  Parish  of  St.  Hyacinthe  la 
Gon fesseur — ffeld^  on  an  exception  to  the  fQym, 
that  such  description  was  quite  sufficient^  and 
the  exception  was  dismissed.  Jjutnan  ei  cU*y^ 
Chamard,  1  L.  G.  J.  183,  8.  G.  1857. 

940.'  Where. in  an  aotioa  on  a  promiaooi^pple 
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sgaiiiel  tno  defendftnU,  one  or  them  residing 
<he  town  of  Sberbrooke  waa  described  a«  of  the 
ton'ii«]iip of  Orfonl — Held,  reversing  Ihejudg- 
nieiit  ol  il|e  court  below,  on  an  exception  lo  Ihe 
fttrci,  lliat  ftB  the  lownsbip  of  Orford  included 
tliat  part  ol  Sherbrooke  m  which  Ihe  Jereiidanl 
livvit,  ihat  be  had  been  properl,v  dexcribed,  and 
the  exception  to  the  form  must  therefore  be  dif^ 
missed.  Moru  &  Brookt  el  al-,  2  L.  C.  J.  39, 
Q.  B.  1867;  49  C.  C.  P. 

941.  In  an  aiSdavit  for  capias  where  the 
crrditoKe  name  wan  written  "  Jnntiun  "  ini't«a'l 
of'Jontras  "— Httd,  lo  lie  (nx>d-  Jontraa  & 
Viinlop.  7  L.  C.  K.  420,  S-  C.  1M67. 

94'2.  Where  exception  to  the  form  wafa  filed 
in  Kn  action,  on  the  (ground  that  tlie  defendant 
Wat  described  an  residinz  in  t)>e  village  ol  St- 
Jean  Bapli^te,  whereas  the  proper  name  of  the 
rarii-h  m  wliich  he  re<<ided  woh  St.  Jean 
Baptiste  de  Rouvilte,  and  it  was  proved  that 
there  were  two  pariahea  of  thai  name,  one  of 
Kouville  and  one  of  Roxton,  thederariplion  wa.s 
held  lo  tteeufflcient.  Giaon  &  Botte,  2  L.  C.J. 
193  A  8  L.  C  it.  271,  S.  C.  1B58 ;  49  C.  C.  P. 

94:1.  In  a  cose  of  capias  where  motion  was 
made  to  quaeh  the  writ  on  thesroiind  of  irregu- 
lai  iti.ea  in  the  aflidavit— ZfeM,  Uiai  the  pluintiR 
being  described  as  "of  the  city  of  Km^'Uin, 
i^anoda  Wei-I, "  was  a  sufficient  indication  uf  hm 
domicile.    Bury  *  3fav,  13  L.  C.  B.  1,  S.  C. 

iH.')9. 

944.  A  deren,dant,  ftyled  in  the  wr!t  and  de- 
claration mmiiUier,  pleaded  bv  escejjtion  lothe 
(orni  ihathe  was  not  and  never  had  been  a 
mfHuisier,  hut  that  be  was  u  contractor  and 
tmder.andon  prooltlie  exception  was  ma 

in  the  court  below,  but  in  appeal  held,  I 
qnalily  of  meauisier  was  made  out  iu  e 
the  defendanl  having  in  authentic  de 
«ignated  himaelf  by  »uch  quality,  and  III 
if  he  were  a  contractar,  such  quality  isi 
able  with  Ihat  of  a  menuirier.  Bouch 
maine  et  al,  10  L.  C.  B  456,  Q.  B.  IHtit 

945.  In  a  case  in  ajipeal  from  a  judgn 
miseing  an  exception  Iu  the  form  on 
grounds — Held,  confirming  the  judgmei 
icoun  below,  that  the  declaration  need  ni 
sarily  contain  the  domicile  and  descri| 
the  parties  when  it  is  annexed  lo  tl 
Gayon  v.  Donaghut,  11  L.  C.  R.  421 
1861- 

946.  In  an  action   against  the   mast 
'   vessel  then  at  Quebec — Held,  on  an  exo 

the  form,  that  having  described  the  defei 
'  the  initials  of  hie  Christian  name  such  a 
given  him  at  the  custom  house  where  Ii 
pation,  &e.,  were  also  correctly  given,  v 
cient,  and  the  exception  was  dismissed. 
it  Nett,  17  L.  0.  a.  262,  S.  C.  1367. 

'      XVII,  Desistemekt. 

947.  The  withdrawal  of  an  action  by 
tiff  personally,  in  the  absence  of  and 
the  intervention  of  his  atlorney.is  good  ai 
although  the  attorney  may  havepraved 
traction  of  costs.  Ryan  &  Wari  e\ 
1.  C.  R.  201,  Q.  B.  1856  ;  450  C.  C.  P. 

948.  Where  the  plaintiff  had  desitted 
judgment  on  a  demurrer,  obtained  in  the 
of  defendant's  counsel  from  the  court,   i 

'  «aae  was  iosciibed  for    EiaoUiet  heari 
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court  was  of  opinion  that,  a*  ju<lEinent  had  out 
been  rendered,  there  was  an  en  J  of  the  inaUu, 
and  the  inACriptjon  wom  diacharjird.  Claiit  d 
ai.  i^  Clarke  eiux.lL.C .  J.  2(19,  S.  C.  I!JS 

949.  Where  there  is  a  manifest  error  ioi 
judgment,  and  the  plaintilf  in  whure  bTWih! 
error  wa.<>  desisted  before  appeal  biouKhi  fiua 
the  benefitofsuch  error,  anil  served  notice  tlwrt' 
of  on  the  defendanl— //cM,  that  the  diUi'ildtiM 
was  good,  and  the  plea  was  dismissed  wiibcoR!. 
BTotmetalt  (Tood.  8  L.C.J.  S3,g.B.  18(3 

950.  Where  one  desists  from  a  iudeiDflii 
rendered  in  the  Superior  Court,  and  whicb  i« 
been  inscribed  in  revision,  the  Court  of  Reim 
will  discharge  the  ddlibtrtaiiA  return  the  rwd 
to  the  Superior  Court.  Ward  t  Ntieliail,'' 
R.  L.  44.'i,  S.  C.  R.  1B71. 

951.  The  attorney  of  one  of  the  partiee  in  ik 
case,  OS  such,  may  renounce  the  whole  or  pin 
of  the  judgment  gi\en  in  his  favor,  lint  ucl 
renunciation  to  be  valid  must  be  siend  byilx 
party  himselfor  by  his  attorney  aa  hoc.  ft*- 
/Vnlame  &  Broien,  1  Q.  L.  R.  60,  S.  C.  B.  m. 

952.  An  application  for  leave  to  wilbi!r»«»l 
the  moment  wiien  judgment  is  being  prooouMpl 
will  not  be  granted!  J>otIv  &  fiyartos,  : 
Q.  L.R.  219,C.  C.  1875. 

XVIIl-  Disavowal. 


ceived  by  the  court   before  the  dsyof  ibt 

oppoiite  party,  nor  can  it  be  received  when  lt( 
principal  oau,«  is  en  dtUbtri-     The  Camtdiu 
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^SS>  In  an  action  for  malicicua  arrest  of 
property  mediaiationa/ugas  it  ie  not  necessary 
to  state  in  the  declaration  that  the  action  under 
which  the  arrest  iras  made  is  determined. 
Wkiifitld  V.  HamiUmh  3  Rev.  de  l^g.  40, 
K. 6. 1811. 

389.  For  Price  of  Sale. — In  an  action  for  the 
•price  of  sale  of  certain  real  property  it  is  not 
necessary  to  aver  the  delivery  of  the  property 
fiold.  If  it  has  not  been  delivered  the  defendant 
mil 64  plead  that  fact  and  the  plaintiff  may 
reply  by  a  delivery  or  by  an  offer  to  deliver. 
Larivei  v.  ^rufio,  3  Rev.  de  Leg.  40,  K.  B. 
1817. 

390.  For  Bent. — The  lessee  in  an  action 
against  him  for  rent  cannot  put  the  plaintiff's 
title  in  issue.  Hullet  v.  Wrigktt  2  Rev.  de  Les. 
59,  K.  B.  1817. 

391.  In  an  action  against  the  sureties  of  a 
tenant  for  amount  of  rent  due  under  a  notarial 
lease,  the  defendant  pleaded  that  the  contract 
mas  eifffnaUagmatiaue,  imposing  obligations  on 
either  l>arty,  and  that  it  was  not  alleged  in  the 
declaration  that  the  plaintiff  had  performed 
the  duties  incumbent  on  him  in  order  to  enable 
him  to  demand  from  the  defendants  a  Ailiilment 
of  their  promise — Held,  that  the  plaintiff  was 
not  bound  to  allege  in  his  declaration  the  use 
and  occupation  bv  the  lessee  of  the  premises,  or 
Ibat  the  plaiutidT  had  fulfilled  the  obligation 
incumbent  upon  him  under  the  lease,  rirrie 
A  MeHvgh  ei  a/.,  1  L.C.  R.  271,  S.  C.  1861. 

392.  Of  Trespass. — If  the  declaration  in  this 
action  contain  a  statement  of  all  the  material 
facts  it  will  be  sufficient;  but  where  special 
damages  is  the  gist  of  the  action,  and  it  be  not 
allegd  or  being  alleged  he  not  proved^  the  action 
will  be  dismissed.  Pereival  &  Patterson  et  al.t 
S.  R.  270,  K.  B.  1828. 

393.  But  where  the  law  gives  a  right  of 
action  for  injury  it  presumes  that  damages  are 
the  consequence,  and  a  conclusion  for  general 
damages  will  be  Bufiicient.     lb. 

394.  In  Bern.— 'AW  joint  owners  in  an  action 
in  rem  mu.«t  be  joint  plaintiffs  in  the  process 
ad  respondendum.  Bellet  ei  at.  v.  Allison^  3 
Rev.deLeg.  306,  K.B.  1818. 

396-  On  Account.— y^hevet  in  an  action  for 
goods  sold,  the  plea  was  of  payment — Held,  that 
as  the  only  proof  of  payment  was  an  acknow- 
ledgment of  $10  on  account,  and  a  statement 
signed  by  plaintiff*  that  the  balauce  had  been 
tattled  by  note,  the  plea  was  bad  and  judgment 
went  for  plaiTitiff".  mercicr  v.  Bousquet  et  t*ir., 
h  R.  L.  352,  S.  C.  1874. 

396.  On  Bills  and  Notes. — In  an  action  against 
an  endorser  of  a  note  of  hand  the  omission  to 
ftet  up  the  protest  in  the  declaration  can  only 
l.«  taken  advantage  of  by  exception  to  the  form 
or  special  demurrer.  Jones  v.  Pelisson,  2  Rev. 
de  Ug.  29,  K.  B.  &  3  Rev.  de  Leg.  72,  K.  B. 
1818. 

397.  In  a  declaration  on  a  promissory  note 
the  words  *'  for  value  received  need  not  be  ex- 
prcFsed  but  the  fact  of  giving  such  value  is  a 
matter  of  proof.  Whitney  k  Burke,  4  L.  C.  J. 
308,  S.  C.  1854. 

398.  Where  a  defendant  to  an  action  on  a 
proroissozy  t^ote  pleaded  want  of  notice  of  pro- 
test^ and  the  plaintiff  contended  that  the  plea 
should  be  dismissed  on  the  ground  that  it  was 
filed  without  an  affidavit  accompanying  it  under 


sec  87  of  the  Act  of  1857— ITefeJ,  that  as  the 
certificate  of  the  notary  making  the  protest 
shewed  that  (he  notice  served  was  utterly  use- 
less that  an  affidavit  such  as  provided  by  the 
statute  was  unnecessary.  Hobbs  inreet  al.  A 
Harte  et  al,  5  L.C.J.  62,  C.C.  1860  ;  2322  CC. 
&  146  C.C.P. 

399.  Where  to  an  action  against  the  endorser 
oi  a  promi(#ory  note  by  the  endorsee,  the  defen- 
dant pleaded  that  no  sufficient  protest  of  the 
note  nad  been  made,  and  moreover  that  at  the 
time  he  endorsed  it,  the  endorser,  that  is  the 
plaintiff,  verbally  agreed  to  accept  it  on  the, 
credit  of  the  maker  alone  without  recourse  to 
defendant — Held,  reversing  the  judgment  of 
the  court  below,  that  although  the  protest 
appeared  to  be  insufficient  on  the  face  of  the 
note,  it  would  nevertheless  be  held  to  have  been 
regularly  and  legally  made  unless  with  the 
plea  an  affidavit  nad  been  produced  that  such 
notice  was  not  regularly  made.  Ckamberlain  k 
Ball,dL,  C.  J.  88  &  11  L.  C.  R.  60,  Q.  B. 
1860;  146  CC. p. 

400.  In  an  action  on  a  prooufsory  note 
where  want  of  notice  of  protest  was  raised — 
Heldj  that  the  party  pleading  such  want  of 
notice  was  bound  to  produce  therewith  the 
affidavit  required  by  20  Vic.  cap.  44,  sec.  87. 
Byanet  al.  &  Mala,  12  L.  C.  R.  8,  Q.  B.   1861. 

401.  Where  the  defendant  in  an  action  on  a 
promissory  note  pleaded  that  the  note  in  ques- 
tion had  been  obtained  from  him  by  surprise 
and  false  representations  and  for  msufficient 
consideration — Held,  that  he  was  not  bound  to 
produce  with  such  plea  an  affidavit  under  the 
C.  S.  L.  C.  cap.  83,  sec  86.  McCarthy  et  al.  v. 
Barthe,  6  L.  C.  J.  130,  S.  C.  1862. 

402.  An  action  on  a  note  by  a  oorson  who, 
renewed  it  after  it  became  due — J7«^,  reversing 
the  judgment  of  the  court  below,  that  to  such 
action  the  defendant  might  plead  all  matters 
which  might  have  been  pleaded  to  the  owner  of 
the  note.  Brooks  et  af&  Clegg,  12  L,  C.  R. 
461,  Q.  B.  1862. 

403.  And  where  it  was  proved  that  the  plain- 
tiff was  a  mere  agent  and  prite  nom  in  the 
matter,  the  same  ruling  was  made.    lb. 

404.  Where   the   defendant  demurred   to  an, 
action  on  a  promi^pory  note  on  the  ground  that 
the  declaration  did  not  allege  tbat  the  defen- 
dants signed  the  note,  and  that  it  did  not  allege 
that  they   delivered  the  said  note,   etc — Held, . 
that  the  allegation  that  the  defendant  made  the 
note  was  sufficient  without  alleging  that   the 
note  was  signed  by  him,  and  as  to  the  delivery,, 
although   it  would   have  been   better  to  have 
alleged  the  delivery  by  the  maker  to  the  payees, 
the  declaration  must   be   considered    to    have 
been  sufficient.     Bullet  et  al.  v.  Shaw  et  ah,  7 
L.C.J.  47,  S.  C  1863. 

405.  And  where  want  of  notice  of  protestj 
was  pleaded,  but  no  affidavit  produced  in  sup^ 
port  of  such  plea — He!d,  that  the  action  will 
oe  maintained  notwithstanding  that  the  protest 
produced  contained  no  certificate  that  notice  of 
such  protest  had  been  given.  The  Bank  of 
Upper  Canada  k  TurcotU,  16  L.  C*  R.  276, 
S.  C.  1865;  145  CO.  p. 

406.  A  plea    to  an  action  on  a  promissory 
note  to  the  efftet  that  the  protest  was  illenl  aa 
having  described  the  .malcer  as  £.   B.   ^erry . 
instead  of  Joseph  B.  Perry,  is  bad)  and  will  fcle 
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^iemiafced. '  Setillwn  k  Perry  et  al,  9  L.  C.   J. 
174  A  1  L.  G.  L.  J.  64,  8.  C  1865, 

407.  In  an  action  on  a  promieciory  note^ 
irbere  the  defendant  pleaded  by  demurrer  that 
lie  had  not  undertaken  or  prouiif^ed,  as  alleged 
in  plaintiflTa  dec]aration,within  live  years — Held, 
a  good  plea,  and  the  action  was  disniissse^l. 
eiard  r.  Oiard,  15  L.C.  R.  494,  S.  C.  &  S.C  R. 
1865- 

408.  In  an  actiuu  on  a  note  it  is  not  necissary 
to  allege  in  the  declaration  that  the  iiuu-  l^ 
stamped  according  to  law.  Doyle  &  Clement, 
lOL.C.  J.  33i,  S.  C.  1866. 

409.  In  an  action  on  a  broroissory  note  to 
which  the  defendant  pleaded  want  of  considera 
tUyn—'Hild,  that  he  was  bound  to  produce  with 
such  plea  an  affidavit  as  reqnired  by  C  S.  L.  C. 
ckp.  83,  eec.  86.  Kerry  &  O'Connell,  16 
L.  C.  R.  140,  8.  C    1866. 

410.  Where  to  an  action  on  a  promissory 
note  the  defendant  pleaded  minonty  simply^ 
tiie  plea  was  field  to  be  insufficient  on  the 
ground  that  he  should  have  pleaded  lesion  and 
asked  to  be  released  from  the  obligation. 
Ckarter  v.  PdUtUr,  1  R.  L.  46,  S.  C.  1868 ;  986 
k  1002  C.  G. 

'411.  Id  an  action  on  a  promissory  note  pay- 
able at  a  particular  place  therein  mentioned— 
Hddf  that  prefifntation  at  such  place  must  be 
alleged.  Plaintiff  allowed  to  amend.  Partridge 
v.  MtLeod,  2  R.  G.  237,8.  C.  1872. 

•:  412.  In  order  to  be  allowed  to  prove  that  the 
stamps  on  a  note  or  bill  were  placed  there  at  the 
time  the  note  or  bill  was  made  an  affidavit  must 
1>e'tSled  with  such  pleading.  Deeileta  v.  Trahatn, 
5R.  L.  62,  8.  C.  1873  ;  145  C.C.P. 

413.  A  dtfense  en  fait  to  an  action  on  a  pro^ 
missory  note  will  not  be  rejected  on  motion  as  a 
violation  of  art.  143  of  the  Gode  of  Procedure,  in 
not  being  supported  by  an  affidavit  denying  the 
ngnature  to  the  note.  The  Mechanics  Bank  & 
Stale,  20  L.  C.  J.  196,  8.  C.  1876. 

•  414.  On  OoniraetS'^To  a  written  contract  to 
pay  money  non  nwneratas  pecunice  may  be 
pleiaded  under  the  same  circumstances.  Inoriier 
j.Bowrbier,  2  Rev.  de  Leg.  78,  K.  B.  1809. 

416.  In  an  action  on  a  contract  the  contract 
must  be  set  out  in  the  declaration.  Seymour  v. 
Mathurin,  2  Rev.  de  Leg.  208,  K.  B.,  k  3  Rev. 
d<JL^g.39,  K.  B.  1812. 

416.  On  i$a7&— Where  action  was  brought 
acainst  a  purchaser  for  the  price  of  sale,  and  he 
pleads  grounds  of  the  rescission  of  the  contract, 
ne  must  not  only  pray  for  the  dismissal  of  the 
action  but  also  that  the  contract  be  rescinded. 
Friaon  v.  Busselly  6  R.  L.  669,  8.  G.  1874. 
'  417.  Poseeseory, — In  an  action  en  complainte, 
possession  for  a  year  and  a  day  antecedent  to  the 
day  on  which  the  trespass  was  committed  must 
be  alleged  in  the  declaration.  Jourdain  v.  Fig- 
neux,  3  Rev.  de  L^g.39,  E.  B.  1869. 

XXXYl .  In  G^ses  of  Libel. 

'  418.  In  an  action  dUt^wres  the  time  and 
place  when  and  where  the  words  were  spoken 
must  be  stated,  otherwise  the  action  may  be 
dismissed  on  exception  to  the  form.  Gouaie  v. 
Uatndre,  3  Rev.  de  Leg.  39,  K.  B.  1820. 

•  419.  And  in  an  action  of  damages  for  slander 
— Held,  that  a  plea  in  the  nature  of  a  plea  in 
jvatification  would  not  be  dismissed  because  it 


did  not  (Contain  an  aidmiisidn  of  tM  ufie  o^'flie 
words  intended  to  be  jut<tified.  €hiLgy  k  'FerQ^- 
Mm,  11  L.  G.  R.  409,  Q.  B.  1861. 

420*  And  in  another  action  of  dami^es  for 
libel  and  blander  containing  thf^  counts  Brouglit 
a^inst  three  persons  described  as  all  of  the 
Gity  of  New' York,  mercan trie  agents  and  cc*- 

Sirtnerfl,  carrying  on  business  in  the  City  of 
ontreal  under  the  name,  style  afnl  firm  of  R. 
G.  Dun  k  Go.,  ezceptiotiH  to  the  form  were 
Hied  by  two  of  the  defendants  on  the  ground 
inter  alia  because  the  cause  of  action  was  in- 
sufficiently libelled,  inasmuch  as  it  was  alleged 
that  the  defendant  falsely  and  maliciously  did 
compose  and  write  in  a  certain  book  kepi  in  the 
office  of  the  defendants  a  certain  false,  ^candalona 
and  malicious  libel,  to  the  effisct  that  the  said 
plaintiff  was  not  reliable,  or  that  the  plaintiff 
was  insolvent,  or  wordii  to  th^t  elfect ;  btit asthe 
defendants  had  refused  to  allow  the  plaintiff  to 
see  the  book  he  wan  unable  to  state  the  exact 
words  therein  written — Held,  that  the  exception 
was  well  founded,  and  the  action  tau«t  be  dis- 
missed. McDonald  ^.  Dun  et  al,  12  L.  C.  R. 
346,  8.  G.  1862. 

421.  And  where  the  defendant  pleaded  that 
what  he  actually  said  concerning  the  plamtiff 
differed  from  what  waa  alleged  in  the  plkhitiff's 
declaration — Held,  that  the  jplelft  was  good. 
DeHsle  v.  Beaudry  12  L.  G:  J.  til,  8.   C.  1868. 

422.  And  also  that  what  he  saM  wad  true.  lb. 
A  G.  37  Vic.  cap,  38,  see.  6  et  seq. 

XXXVII.  Iv  Capub. 

423.  Where  to  an  action  of  capias  the  defen- 
dant b^  petition  after  judgment  set  up  that  the 
allegations  of  the  affidavit  ou  which  the  capias 
issued  were  false,  and  prayed  for  his  release — 
Held,  that  exception  to  the  affidarit  oonid  not 
be  taken  after  final  judgment  rendered.  HoQon 
el  al,  V.  Gordon,  2  L.  G.J.  162,  S.  G.  1858  ^819 
a  seq,  G.  G.  P. 

XXXVin.  iNOmSNTAL  DBM AND. 

424.  In  an  action  for  rent  in  which  the  plain- 
tiff reserved  his  right  to  new  concIusionR  for  the 
rent  then  accruing  and  that  actually  become 
due  before  the  case  was  ready  for  judgment — 
Held,  after  deliberation  that  such  new  oooclu- 
sions  could  be  added  and  judgment  rendered 
thereon  without  any  farther  service  on  the  de- 
fendant.* Dubois  Y,  Qauthier,  2  L.  G.  J.  94, 
8.  G.  1857. 

XXXI^  Incompatible. 

425.  The  conclusions  of  tw  distinct  actions 
cannot  be  joined  in  one  and  the  same  declara- 
tion. Gagnon  k  TrembUwy  3  Rev.  de  Leg.  2:>, 
K.  B.  1811 ;  146  C.  G-  P. 

426.  But  several  counts  in  a  declaratioQ  for 
one  hundred  pounds  each,  founded  on  promises 
which  are  within  the  scope  of  one  and  the  same 
action  with  conclusions  for  XlOO  only,  is  a  good 

flea.     Casey  k  Brown^  3  Rev.  de  Leg.  39,  f .  B. 
817. 


•  This  incidental  demand  i»  made  br  a  petttkwi  accom- 
panied by  the  documents  In  support  tA«re</f,  aad  aervvd 
upon  the  opposite  party.    ISO  C.  0.  P. 
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427.  Held,  ftyenhg  the  jadement  of  th» 
<*«oiul  below,  that  an  affirmative  plea,  such  as  a 
jilfa  «f  ooiiipeii«atioD,  may  be  filed  with    the 

general  issue.    Clark  v.  /oAiM/on,  3  L.  C  B. 
421,  Q.B.  1863. 

428.  Where  the  defendant  pleaded  a  ^remp- 
'iory  exception  which  commenced  bv  saj^ing  that 

the  alleffatipnfl  of  the  plaintiflf^s  declaration  were 
«inibunded  in  law  and  in  fact,and  then  went  on  to 
«tate  theffroundsof  his  defence,  founded  entirely 
on  foct,  the  plea  was  rejected  as  irregular  and  in- 
.^missibk.  Addiaon  ▼.  Bergeron  et  ah,  1 
L.  C.  J,  197,  S.  C.  1867 ;  146  C!.  C,  P. 

429.  Where  the  defendant  with  a  plea  of  pay* 
Tuent  filed  also  a  dtfense  aufonds  enfaitt  and 
-the  plaintiff  made  motion  that  he  be  held  to 
<:hoo8e  between  them,  they  were  held  to  be  not 
incompatible,  and  the  motion  was  dismissed. 
.JSarmdi  r.  MUce,  3  L.C.  J.  137,  S.G.  1859 ;  146 
€.  C.  P. 

430.  Where  the  plaintiff  by  his  declaration 
set  up  a  deed  of  sale  by  him  to  the  defendant 
4tnd  complained  of  the  defendant  for  having  en- 
<:roached  upon  his  property,  asking  that  he  b€ 
condemned  to  remove  such  encroachment,  and 
jjso  that  he  be  condemned  to  fill  up  an  excava- 
tion which  he  had  made  and  remove  the  trap- 
door, and  also  to  lower  the  passage,  so  that  it 
•<;oa]d  be  conveniently  used,  and  to  pay  $250 
•damafes — Heidi  that  these  conclusions  con- 
tained three  different  and  incompatible  actions, 
:and,  although  rising  out  of  a  deed  of  sale  from 
iiim  to  defendant,  could  not  be  joined.  Robert 
907I  A  Stuart,  13  L.  C.R.  462,  S.  G.  1863. 

431.  Where  a  plea  to  the  merits  contained  al- 
legations and  conclusions  inconsistent  with  one 
another,  and  belonging  to  two  different  classes  of 
j>leas — Heidi  on  demurrer,  that  those  which  did 
-not  properly  belong  to  the  plea  must  be  din- 
tmsaed.  Chapman  v.  NimmOf  8  L.G.  J.42  &  14 
L.  C.  R.  103,  a  C.  1863;  146  C.  G.  P. 

432.  In  an  action  against  a  wife  separate  as  to 
property  by  a  grocer  for  necessaries  for  family 
use— ^/d,  that  pleas  of  compensation  and  pre- 
scription are  inconsistent  with  pleas  of  never  in- 

.debted.     Elliot  k   Grenier  et  ux.,  1  L.  G.  L.  J. 
:^1,  S.  G.  1866. 

433.  In  an  action  to  be  re-instated  in  a  church 
.pew  (b€me  j^atroncU)  of  which  the  plaintiff  had 
heen  deprived  by  the  Fabrique — Held,  that 
•there  was  no  cumtilation  of  the  petitory  with  the 
possessory,  in  alleging,  as  defendants  had  done 
m  their  exception ,grounds  which  referred  solely 
&Dd  directly  to  the  right  of  property  in  the  pew 
in  question.  Dubeau  v.  La  Fabrique  de  Dei- 
'€hambeault  et  cd.t  Dubeau,  2  Q.  L.  R  6,  S.  G, 

1868. 

434.  Where  the  plaintiff  by  his  declaration  (or 
petition)  alleged  that  the  person  elected  and 
Lolding  the  position  of  mayor  of  Montreal  was, 
at  the  time  of  his  election,  disqualified  fVom 
being  so  elected,  and  was  in  consequence  ille- 
^lly  occupying  the  positioniand  alleged  also  by 
ihe  same  declaration  that  the  election  in  ques- 
tion was  null  and  void  for  reasons  therein  stated, 
and  asked  that  it  be  so  declared — Held,  on 
•dilatory  exception,  that  such  allegations  and 
•coQcluslons  were  incompatible  with  each  other, 

within  the  meaning  of  the  provisions  of  the  Gode 
•  of  Procedure.  Beaudry  v.  Workman,  13  L.G  .J. 
16,  8.  C.  1869 ;  120,  sec.  6,  G.  G.  P. 
436.  A  difense  en  foil  and  an  exception  of 
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payment  may  be  pleaded  toaether,  and  are  itpt 
contradictory,  nor  can  the  aefendant  b^  bouid 
by  admissions  in  his  plea  of  payment.  Le^lerc 
V.  Dwrandi  1  Q.  L.  B.  382,  C.  G.  1873. 

XL.  Ik  HTP0TBici.KT  AoTioy. 

436.  Opposition  was  filed  for  the  amount  of  a 
hypothec,  and  the  opposition  was  contested  on 
the  ground  that  no  regislration  of  the  hvpoth^ 
was  alleged — Held,  that  where  the  hyjDOtnec  was 
opposed  to  chirographic  claims  the  allegation  of 
registration  was  unnecessary.  Duncan  &  WU- 
9on  A  MeClennan  &  Wilson  A  Wood,  2  L.  G.  J. 
253,  S.  G.  1857. 

437.  In  a  hypothecary  action  against  the  thifd 
holder,  the  defendant  may  validly  plead  the  ex^ 
ception  of  discussion,  notwithstanding  that  his 
mortgagee  sued  on  is  a  special  mortgage ;  but  he 
has  no  right  to  claim  or  hold  the  property  untU 
his  improvements  and  ameliorations  nave  been 
paid  for.  Price  v.  Nelson  k  McKay,  2  L.  0.  R. 
454,  S.  G.  1851 ;  2066  G.  G. 

438.  Plaintiff  brought  a  hypothecary  action 
against  the  defendant  as  the  holder  of  an  im- 
moveable hypothecated  by  a  third  partjr  fOr 
a  debt  due  by  nim  to  the  firm  of  which  plaintiff 
was  a  memk>er,  the  partnership  having  been  dis- 
solved and  plaintiff  having  become  proprietor  of 
all  the  debts  due  the  partnership---ii(s/d,  thai 
the  conclusions  of  the  debtor,  praying  that  the 
holder  be  condemned  to  pay  the  amount  of  the 
mortgage  against  the  said  immoveable  unless  he 
preferr^  to  abandon  it,  were  illegal.  Renaud  ▼. 
Trtmlx,  10  L.  G.  R.  476,  S.  G.  1866  j  2061  G.  0. 

439.  A  hypothecarv  action  which  concludes 
by  asking  that  the  defendant  be  condemned  to 
pay  the  claim  or  abandon  the  property  is  suffi- 
cient Homier  v.  Lemoine,  14  L.  G.  X  58,  S.G. 
1869. 

440.  The  plaintiff  in  a  hypothecary  action  is 
well  founded  in  demanding  a  personal  condem- 
nation against  the  tiers  ditenteur  unless  he  pre- 
fers to  ^ive  up,  &c.  La  Sociiti  da  Construe- 
Hon  Mitropotitaine  v.  Bourassa,  20  L.  C.  J* 
304,  S.  G.  1876. 

XLI.  Ik  Impbobatio  v. 

441.  If  the  party  who  files  an  acte  or  deed 
which  is  impeached  en  faux  omits  to  declare 
that  he  means  to  make  use  of  it,  he  is  not  fore- 
closed from  doing  so,  but  may  still  be  admitted 
to  make  his  declaration  on  payment  of  costs. 
Proulx  v.  Proulx,  3  Rev.  de  Leg.  198,  K.  B> 
1818. 

XLn.  IX  lBrF0RMi.TI0tf  BY  THB  GbOWN. 

442.  Information  was  laid  on  (he  part  of  the 
Grown  to  cause  two  casks  of  planes  seized  by 
the  customs  officers  for  an  infraction  of  the 
revenue  law  to  be  condemned,  the  goods  having 
been  imported  without  the  pajrment  of  duties-^ 
Held,  that  in  such  an  information  the  allegation 
that  the  goods  ought  to  be  forfeited,  being 
seized  as  having  been  imported  into  the  province 
without  the  duties  having  been  paid,  was  instiffi- 
cient,  and  that  there  must  be  a  substantive  aUe- 
eation  that  they  were  imported  and  brought  into 
tne  province  in  violation  of  the  customs  zegula- 


HH 


«79 


PliEADING. 


PLBADING. 


99> 


ii(m0.     The  ScUdior  Oeneral  A  Darling  et  al., 
aL.CR.  20.S.C.  1861. 

443.  And  nM^  alsoi  that  the  omission  of  the 
vordB'<  aninst  the  form  of  the  statute 
fktal.  lb. 
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was 


XLm.  InLbssob  ahb  Lxssxb  Casks. 

444.  Where  a  lessee  brings  action  in  eject- 
ment under  the  statute  18  Vic.  cap.  108,  it  is  not 
necessary  to  invoke  such  Act  in  the  declaration. 
^rottm  V.  J(mt9»  4  L.  C.  J.  35,  S.  C.  1860 ;  887 
el  sea,  C.  G.  P. 

44o.  There  is  no  incompatibility  between  the 
allegations  of  a  verbal  lease  and  an  account  for 
lease  and  occupation.  Sarrawtr  6l  Wilkit,  1 
L.  C.  L.  J.  37,  Q.  B.  1865. 

XUV.  Ik  Maritime  Cases. 

446.  An  allegation  in  a  case  of  damage  by 
collision  pleaded  in  general  terms  the  history  of 
the  ship  proceeded  against  for  some  days  pre- 
vious to  the  collisioui  statements  made  by  the 
mate  and  seamen  of  the  ship,  proceeding  with 
respect  to  the  state  of  their  vessel,  the  age  of  the 
latter  ship,  variation  between  the  accounts  given 
in  the  protest  and  libeli  and  delay  in  instituting 
the  proceedings — Heldt  that  the  previous  history 
of  the  ship  was  admissible  as  being  usual  and 
convenient.  The  MeUona  tnr«.,  2  Riev.  de  Leg. 
288,  Q.  B.  1846. 

447.  And  hddy  also,  that  such  only  of  the 
statements  as  fornved  part  of  the  res  gesta  were 
admissible.    lb. 

448.  Beld,  also^  that  the  aee  of  the  ship 
might  be  pleaded  to  account  for  her  loss.    lb. 

69.  And  that,  inasmuch  as  the  protest  itself 
was  to  have  been  broueht  in,  the  statements 
contained  in  it  need  not  be  pleaded.    lb. 

450.  And  that  it  was  not  necessary  to  allege 
in  the  responsive  allegation  the  delay  appearing 
on  the  face  of  the  proceedings.    lb. 

XLV.  Ik  Oppositiok. 

451.  Heidi  on  demurrer,  that  a  plea  to  an 
opposition  afin  d^anntUer  founded  on  a  judgment 
in  separation  of  property,  which  attacks  the 
validity  of  the  ground  upon  which  such  judg- 
ment is  rendered,  is  bad.  Bouth  v.  Maguirea 
Maguireei  aU  10  L.  C.  R.  206,  S.  C.  1860. 

452.  Several  lots  of  land  were  seized  and  sold 
and  the  moneys  returned  into  court.  None  of  the 
lots  being  advertised,  they  being  held  in  free  and 
common  soccage,  the  respondent  filed  an  opposi- 
tion and  claimed  on  one  of  the  lots  in  the  usual 
way  as  a  hypothecary  creditor.  The  appellant 
haa  a  special  mortgage  on  the  lot  in  question, 
but  in  her  opposition  she  did  not  allege  that  the 
lot  was  held  in  Aree  and  common  soccage.  On 
a  contestation — Held^  reversing  the  judgment  of 
the  court  below,  that  such  an  allegation  was  not 
necessary,  and  that  to  set  aside  the  collocation  of 
the  respondent, who  had  been  ranked  before  her, 
it  was  only  necessary  to  alleee  the  fact  in  quee- 
tion,and  notwithstanding  such  fact  had  not  been 
alleged  she  was  entitled  to  costs  of  contestation 
which  bad  been  denied  her  in  the  court  below. 
.E'ron*  <fc  Boomir,  11  L.  C.  R.  465,  Q.  B.  1861. 


XLVI.   IV  PRITOKT  AOTIOK. 

453.  Where  the  defendant  in  a  peiitorr  action 
pleaded  that  before  the  data  of  the  plaiBkiff'» 
title  he  had  been  in  possession  of  the  Uat  as 
proprietor  for  more  than  ten  years,  and  setting 
up  no  title,  the  plea  was  held  to  be  irregukS* 
and  insufficient  in  law,  as  failing!  to  alle^  with 
sufficient  certainty  an  adverse  title  on  his  part. 
Osgood  k  Kelkuny  10  L.  C.  R.  22,  Q.  B.  1859. 

454.  And  in  another  petitory  action — Heidf 
that  the  plaintiff  could  not  succeed  upon  a  title 
which  had  not  been  pleaded,  and  which,  con- 
sequently, the  defendant  had  had  no  opportttnitr 
of  answering.  Gibson  A  Wear,  6  L.  u.  J.  78  ib 
12  L.  C.  R.  98,  Q.  B.  1863. 

XLVII.  Ik  Quo  Wabrakto. 

455.  The  petition  required  for  the  issuing  of  a^ 
writ  of  quo  warranto,  which  sets  forth  generally 
the  ^unds  of  complaint,  is  sufficient,  without 
setting  forth  the  details.  Fraser  k  Buieauj  1(^ 
L.  C.R.  289,  Q.  B.  1860. 

XL VIII.  Ik  Revekdicatiov. 

456.  In  an  action  in  revendication  if  the  de» 
fendant  be  in  possession  as  a  lessee  of  the  pro 
perty  demanded  he  must  plead  his  lease  by 
exception  dilatoire,  Clement  v.  Ramel,  1  Rev. 
de  Ug.  506,  K.  B.  1817. 

457.  And  where  the  defendant  in  such  action  . 
pleads  by  exception  t&nporaire  that  he  held 
the  property  demanded  as  guardian,  appointed 
bv  a  justice  of  the  peace,  and  prays  tnat  the 
plaintiff's  action  be  dismissed,  it  id  irregular. 
Facaud  v.  Begin^l  Rev.  de  L6g.  507,  K.B.  1818.. 

458.  And  held,  also,  that  he  could  only  stay 
proceedings  until  the  person  firam  whom  he 
derived  authority  to  keep  the  property  claimed 
is  made  a  party  to  the  suit,  and  his  exception, 
therefore,  Pbould  be  an  exception  diloMre,    lb. 

459.  In  an  action  in  revendication  the  title  oo 
which  the  plaintiff  claims  must  be  distinctly 
stated  in  the  declaration,  and  if  it  is  not  it  is  a 
good  cause  of  exception  to  the  form.  Feulhiot 
V.  Scott,  3  Rev.  de  L6g.  195,  K.B.  1820. 

460.  And  where  the  defendant  pleaded  that 
the  plaintiff  did  not  demand  by  his  declaratioQ 
to  have  the  attachment  in  revendication  de- 
clared good  and  valid,  and  that  the  effects  seized 
be  delivered  up  to  him — Held,  confirming  the 
judgment  of  the  court  below,  to  be  unnecessary,, 
as,  by  the  writ,  the  defendant  was  called  upon  to 
show  cause  why  the  attachment  ^ould  not  be 
declared  good  and  valid,  which  was  equivalent 
to  a  demand  that  the  eflfects  seized  be  delivered 
to  the  plaintiff,  and  the  writ  and  declaration  be 
considered  as  one.  Jackson  &  I\lteau,lS  L.C.R. 
60,  Q.B.  1864. 

XUX.  Ik  Review. 

461.  A  motion  was  made  by  the  defendant  to 
discharge  the  dilibiri,  because  it  was  not  stated 
in  the  motion  for  review  that  the  parfy  i^ypeaK 
ing  was  a^igrieved  by  the  judgment  ol  the  ooart 
below— J^d,  that  it  was  not  necessary  for  the 
party  to  teli  the  court  that  he  was  aggnevcdytfae 
fact  of  his  bein^  aggrieved  being  suffieieaUy 
shown  by  his  asking  for  a  revision  of  thejodjg* 
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ment.    HarU  t.  AUe  &  Hart,  1  L.  C.  L.  J.  64, 
S.  C.  R.  1865. 

L.  Ibrbouuibitibs  ur. 

46SL  The  court  will  not  allow  a  trivial  irregu* 
Im^  m  Um  aerrice  of  a  oopjr  of  a  plea  to  pre- 
vailj  if  it  appear  that  the  plaintiff's  attorney  wae 
aware  of  its  conteota.  Qmillard  y.  Eacham- 
hault,  3  Rev.  de  Leg.  303,  K.  B.  1818. 

463.  Where  a  paitjr  knowing  of  irregularities 
in  the  proceeding  bcSbre  the  lower  court  failed 
to  urge  them  there,  but  urged  them  before  the 
Court  of  A  ppeal  and  succeeded  there — Held,  that 
he  could  not  be  allowed  the  costs  of  his  appeal. 
Daigle  &  Kimbal,  15  L.   C.  R.  138,  Q.  B.  1834. 

LI.  Joint  Pleas. 

464.  If  the  legal  interest  of  several  persons 
who  are  parties  to  a  contract  be  ^int  they  must 
join  in  an  action  which  in  form  is  ex  contractu. 
McLeish  y.  Leet,  2  Rev.  de  Ug.  123,  K.  &  181 1 . 

465.  Under  12  Vic  ,cap.  38,Bec.  25,an  exception 
to  the  form  and  an  exception  of  payment  cannot 
be  pleaded  atone  and  the  same  time.  I}ub6  A 
Proulx&  Pa^in  etal.,  1  L.  G.  R.  364, S.  C.  1851. 

466.  And  in  another  case — Heidi  that  the 
plea  of  general  issue  is  incompatible  with  the  plea 
of  peremptory  exception  admitting  the  making 
of  a  promissory  not%  or  the  eale  and  delivery, 
but  alleging  payment  of  the  same,  and  the  allega- 
tions otsucn  plea  of  exception  are  not  necessarily 
diyisible,otherwi8e  no  issue  can  be  raised  upon  it. 
McLean  v.  McGormickj  1  L.  0.  R.  369,  S.  C.  1851. 

467.  Two  defendants  cannot  bv  exception  to 
the  form  tiled  by  them  jointly  plead  causes  of 
nullity  applicable  to  only  one  of  them.  The 
Union  Bank^qf  Lower  Canada  v.  McDonald  et 
al,,  19  ».  C.  J.  275,  S.  C.  1875. 

LH.    JOIHT  AND  SeVBBAL. 

468.  In  an  action  against  two  persons  on  a 
contract  alleged  to  be  joint  and  not  several,  if  it 
appear,  on  the  contrary,  that  it  is  several  and  not 
joint,  and  the  declaration  contain  no  other  counts, 
no  judgment  can  be  dven  against  either  of  the 
defendants.  Boy  v.  Mlagdon  k  Boucher^  2  Rev. 
de  l^g.  123,  K.  B.  1817. 

LIIL   JUDGMBHT  IK  GONFOEMITT  WITH. 

469.  Where  the  plaintiff  had  brought  an 
action  en  bomage,  instead  of  a  petitory  action, 
and  the  action  had  been  maintained — Heldj  in 
appeal,  that  the  judgment  would  not  be  dis- 
turbed, as  the  question  had  not  been  raised  by 
the  pleading,  and  as  the  judgment  had  settled 

f  correctly  the  right  of  the  parties.    Atkinson 
etal,  A  Hall  etux.,  19  L.  G.  J.  192,  Q.B.  1874. 

LiV.  LmSPENDEKCE. 


470.  To  support  a  plea  of  litispendence^  the 
first  and  second  action  must  be  between  the 
same  parties,  and  the  cause  of  action  must  be 
'the  same,  not  only  as  to  the  thing  demanded  but 
a8  to  the  grounds  on  which  it  is  asked ;  it  cannot 
otherwise  be  maintained.  Voyer  v.  Ouyon,  3 
liev  de  L6g.  197,  K.  B.  1817 ;  136  G.  G.  P. 

471.  The  plea  of  litispendence 'ib  the  proper 


plea  when  another  cause  on  the  sftme  ground  and 
oetween  the  same  parties  is  pending  in  another 
jurisdiction!  and  it  is  founded  on  the  fact  that 
another  jurisdiction  is  already  seized  of  the  case. 
When  lioth  cases  are  depending  in  the  same 
court,  the  exception,  if  there  be  any  necessity  for 
an  exception,  should  not  be  peremptory  but 
dilatory,  but  a  motion  to  stay  proceedings  is  a 
better  course.  Ba^o/  A  Oliva,  3  Rev.  de  Leg* 
197,  K.  B.  1821 . 

472.  Litispendence  in  a  foreign  state  is  no 
bar  to  an  action  instituted  in  this  province. 
Bussel  et  al.  &  Fidd,  S.  G.  558,  £.  B.  1833. 

473.  A  declaration  and  writ  of  summons  filed 
in  the  prothonotar3r's  office  without  a  return  of 
service  cannot  support  a  plea  of  Utispendaice 
in  a  suit  or  demand  oontaininff  the  same  grounds 
and  causes  of  action.  Stqinms  et  aL  v.  Tid- 
marsh,  6  L.  G.  R.  3,  Q.  B.  1856. 

474.  Litispendence  may  exist  though  the 
parties,  plaintiff  and  defendant,  occupy  different 
positions  in  the  two  actions,  and  altoough  the 
first  action  concludes  for  a  sale  and  licitatiou 
while  the  second  concludes  for  a  portage  en 
licitation.  Boswell  v.  Lloyd  et  (§.,  12  L.  G.  R. 
447,  S.  G.  1862. 

475.  And  heldy  also,  that  litispendence mwBthe 
reckoned  fh>m  the  service  of  the  writ  and  not 
fW>m  the  day  of  the  return.    Ib. 

476.  A  plea  of  litispoidenee  which  does  not 
cover  the  whole  cause  of  action  cannot  be  main- 
tained. Miller  et  al.  v.  Dutton,  11  L.  G.  J.  287, 
S.  G.  1866 ;  136  G.  G.  P. 

LV.  Lost. 

477.  Motion  to  the  end  that  the  defendants  do 
file  a  draft  or  copy  of  their  peremptory  excep- 
tion, which  had  been  lost,  or  a  plea  to  the  same 
effect,  and  that,  in  default,  tiie  plaintiff  be  per- 
mitted to  proceed  to  trial  and  judgment  on  the 
issues  raised  and  perfected  bv  tne  general  issue 
and  the  statement  of  facts.  Motion  granted.  The 
City  Bank  v.  The  Montreal  Bank  2  R.  G.  237, 
8.  C.  1872. 

LVI.  MiKOEITT. 

478.  A  plea  alleging  minority  without  allee- 
ing  lesion  is  bad.  Bluteau  v.  Oauthiert  Q.  L.  K. 
187,  G.  G.,  &  Boucher  &  Oirard,  20  L.  G.  J.  134, 
G.  C.  1875. 

LVII.   MiSKOMXR. 

479.  A  misnomer  cannot  be  pleaded  by  ex- 
ception to  the  form.  Simoneau  &  Campbell,  3 
Rev.  de  L6g.  195,  K.  B.  1811 ;  116  G,  G.  P. 

480.  Misnomer  must  be  pleaded  by  peremp- 
tory exception,  because  it  relates  to  the  defen- 
dant and  not  to  the  court,  by  putting  in  issue  the 
plaintiff's  right  of  action  agamst  him.  Ib.  ^  3 
Rev.  de  Ug.  196,  E.  B.  1818. 

481.  But  that  the  declaration  is  not  suffi- 
ciently libelled  must,  on  the  contrary,  be  pleaded 
by  exception  to  the  form  because  it  relates  to 
the  court,  and  inasmuch  as  it  avers  the  declara- 
tion to  be  imperfect,  that  it  is  null  and  void, 
and  the  court  cannot  proceed.    Ib. 

482.  And  in  another  case,  held,  that  misno- 
mer cannot  be  pleaded  by  exception  to  the  form. 
Jones  V.  McNaUy,  S.  R.  56,  K.  B.  1811. 
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ItVlir.  Nov-Patmsvt  of  Costs. 

483.  That  ooeta  due  on  a  former  action  are 
not  paicl  caonot  l«  pleaded  by  ezceptiony  but  a 
motion  to  stav  proceedings  will  be  aIlowed»  if  it 
appear  ^at  the  former  action  was  for  the  same 
c^uee,  and  was  (leard  upon  the  merits.  Ckortkr 
Y.  McLeishy  8  Rev.  de  Ug.  70,  K.  B.  1821. 

484.  Non-payment  of  costs  m  a  former  action 
cannot  be  the  subject  of  a  dilatory  or  peremP* 
tory  exception.  Rolnchaud  v.  Frater,  3  Aev.de 
Ug.71,K.  B.  1817. 

LIX.'  Notice  or  Aotioh. 

485.  Where  a  statute  requires  notice  of  action 
to  be  given  to  defendant  before  issuing  the  writ, 
it  is  not  necessary  to  allege  in  the  declaration 
fhat  such  notice  has  been  given.  Simardv. 
LittU,  4  L.C.  B.  193,  S.  C.  1864. 

486.  And  in  another  case— if^M,  that  such 
notice  need  not  be  recited  in  full  length  in  the 
declaration .  Dawes  v.  McGuire,  4  L.  G.  R.  347, 
8.  C.  1854. 

LX.  Nullity  of  Deed. 

487.  If  an  action  be  instituted  upon  a  notarial 
deed  fraud,  and  the  consequent  nullity  of  the 
deed  cannot  be  pleaded  hj  exception,  but.ao 
incidental  demand  in  rescission  must  be  filed. 
Bradley  v,  Blake,  1  Rev.  de  Ug.  505,  K.  B.  1812. 

488.  In  an  action  to  recover  the  amount  of  an 
obligation  executed  by  defendant,  to  which  he 
pleaded  that  at  the  time  it  was  entered  into  he 
was  of  unsound  mind — Held,  reversing  the 
judgment  of  the  court  below,  that  such  cause  of 
nullity  could  be  pleaded  at  any  time  by  excep- 
tion, and  that  neither  an  incidental  demand  nor 
direct  action  was  necessary  for  that  purpose. 
J5fa/cro  v.  Delesdemiers,  2  L-  C.  R.  325,  Q.  b. 
1852. 

LZI.  NuLUTT  OF  Return. 

489.  A  sheriff's  return  is  an  authentic  act, 
and  cannot  be  impeached  without  an  inscription 
€11  faux  and  an  incidental  demand  in  rescission 
founded  on  affidavit  Boulanger  &  Holmes,  3 
Rev.  de  lAg.  198,  £.  B.  1818. 

LXII.  Nullity  of  Title, 

490.  A  defendant  may  by  exception  invoke 
the  nullity  of  ithe  title  set  up  by  the  adverse 
party  without  proceeding  directly  by  action  on 
mcidental  demand  to  rescind  such  title.  The 
Principal  Officers  of  Artillery  &  Taylor  et  al., 
IL.C.R.481,Q.B.  1851. 

LXni.  Payment. 

491 .  A  plea  of  payments  alleged  to  have  been 
made  at  different  periods  which  does  not  shew  the 
dates  and  amounts  of  such  payments  is  bad, 
and  will  be  dismissed  on  demurrer.  Les  Dames 
Beligieuses  Ursulines  de  Quebec  v.  Berry,  10 
L  C.  R.  194,  8.  C.  1860. 

492.  A  plea  of  payment  or  compensation  by 
contra  account  is  a  sufficient  admission  of  the 

flaintifi's    demand.     Thayer   &     Wilseamj   9 
,.  C.  J.  1,0.  B.  1861, 


493.  But  a  plea  of  prescription  allfgios  paj- 
meat,  and  acobmpaaied  by  a  dtfense  enfmytn 
not  an  admission  of  the  plaintiff^  demand,    lb. 

494.  Payment  and  tender  must  be  pleaded  by 
way  of  perpetual  peremptory  exception.  Forbes 
et  aL  k  Atki$uon,  P.  R.  40,  K.  B.  1810 ;  136,  sec 
3,  C.  C.  P. 

LXIV.  Pleas  to  the  Merits. 

495.  A  demurrer  is  a  plea  to  the  merits. 
Normand  v.  ffuot,  9  L.  C.  K.  405,  S.  G.  1859. 

496.  Where  defendant  after  being  foreclosed 
was  allowed  on  affidavit  to  file  a  plea  to  the  mer- 
its on  paymentof  co8ts^J7eZd,  that  a  pl«t  deny- 
ing the  fraud  and   d^amfiture  set  up  by  the 

$lainttfir  would  be  deemed  a  plea  to  the  merits. 
teeming  et  al.  v.  Robertson,  II  L.  C.  B.  492, 
S.  C.  1861. 

LXY.  P&iaoBiFTiov. 

497.  Where  on. the  face  of  the  pleadings  it 
appears  that  a  note  of  hand  is  of  m<»«  thsa 
five  years'  standing,  and  prescription  ispleaded; 
the  court,  on  oath  made  by  the  defenoant,  will 
dismiss  the  action.*  Benton  v.  Styles,  3  Rev. 
de  Leg.  38,  K.  B.  1812. 

498.  Where  to  an  action  for  seaman*a  wages 
the  defendant  pleaded  prescription,  under  the 
127th  Art.  of  the  Gontume  de  Pans— J7<s^  that 
such  plea  was  insufficient  as  not  containing  an 
affirmation  of  payment  or  offer  of  payment. 
Barbeau  v.  Grants  4  L.  C.  J.  297,  8.  C  I860; 
2267  C.  C. 

499.  A  plea  of  prescription  alleging  payment 
and  accompanied  by  a  defense  en  fait  is  no 
admission  of  the  plaintiff's  demand.  Thmier 
k  Wilseasn,  9  L.  0.  J.  1,  Q.  B.  1861. 

500.  In  an  action  for  attorney's  feea— JleZd, 
that  where  the  defendant  pleaded  prescription, 
that  the  plea  would  be  dismissed  on  demarrer, 
unless  the  party  also  paid  and  tendered  his 
oath.  Ross  V.  Gunn,  11  L.  C  R.  175,  S.  C. 
1861. 

501.  Where  to  estaUish  a  plea  of  prescription 
the  possession  of  predecessors  is  neeeesarily 
invoiced,  the  names  of  such  predecessors  must 
be  duly  set  forth  in  the  pleadings.  Samnson  k 
Taylor  et  ai.  &  Hughes  et  oL,.  13  L.  C.  EL  154, 
S.  C.  1862. 

502.  A  plea  of  prescription  is  not  neoeaaarily 
brought  before  every  other  plea  or  other  excep- 
tion. Beaudry  v.  Brouilleiet  otr.,  11  L.  C.  J. 
50,  S.  C.  1866 ;  136  G.  G.  P. 

503.  Pleas  of  prescription  cannot  be  pleadf^l 
by  demurrer  but  by  peremptory  ezceptioQ.  Fa^t 
Cher  V.  Bilanger,  4  R.  L.  388,  S.  G.  1872;  136, 
sec.  3,  G.  G.  P. 

LXVI.  Puis  darrein  Gontikoakoe. 

504.  While  an  action  on  a  lull  of  excbanere 
was  pending,  the  plaintiff  rBoeivedfh>m  the  bank> 
rupt  estate  of  the  acceptor  of  the  bill  a  portion 
of  the  sum  demanded  by  the  action.  The  deten  i- 
ant  thereupon  filed  a  proceeding,  called  an  intt-r 
vention,  and  the  plaintiff,  after  filing  a  retrax.; 


lyex- 


»  Under  the  Code  a  debt  praeerlbsA  U  alyolwtiri 
tingulalied,  and  no  aotton  ean  benyitntslas<  w  It 
the  delay  for  preaortptloa  baa  e^ptosd.  INIIXC. 
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for  the  amount  received,  moved  to  reject  the 
intervealioB  on  the  giound  that  the  proeeediog 
waa  not  an  intervention  but  aimplj  an  applica- 
tion to  Tepi&td-^HMt  that  there  was  no  matter 
for  intervention,  but  for  a  supplementary  plea 
which  m  England  is  known  as  a  piea  puts  dar' 
rein  c(mHnua$iee.  Lyman  v.  Perkins  &  Perkins, 
2  L.  C.  K.  304,  S.  C.  1852. 

505.  While  an  action  for  tithes  was  proceed- 
ing at  enquSte  the  plaintiff  filed  as  exhibit  his 
certificate  of  appointment  i>om  the  bishop,  and 
the  defendant,  taking  advantage  of  the  informa- 
tion he  had  gained  therebji  and  without  leave  of 
the  court,  filed  a  plea  puis  dahrein  conHnuence 
which  was,  on  motion  of  the  plaintiff,  rejected 
from  the  record,  and  the  judgment  rejecting  it 
waA  subsequent! V  confirmed  in  review.  Duhauli 
V.  Pacaud,  17  L.  C.  R.  178,  S.  C.  R.  1866. 

LXVn.  Rbjectio»  of. 

506.  A  plea  cannot  be  rejected  on  motion 
because  it  contains  matters  foreign  to  tho^e  in 
litigation.  Guecremont  v.  WiWrenner,  6  R.  L. 
12,  S.  C.  1870. 

507.  A  pleading  that  is  good  in  part  and  bad 
in  part  should  be  rejected  on  demurrer.  MiUer 
V.  BawgMs  k  HotUmd,  17  L.  C.  J.  158,  S.  0. 
Id73. 

U[VIII.  RcFLSADBlt,  see  De  Novo. 

608.  When  the  issue  is  material  or  iafcMmal 
the  court  wilt  order  a  repleader.  Forbes  v. 
Atkins(m,  3  Rev.  de  Ug.  200,  K.  2. 1810. 

509.  A  repleader  may  be  ordered  at  the*  trial 
if  the  issue  taken  is  there  found  to  be  material. 
Fodclle  V.  Foueher,^  Ber.  de  Ug.  200,  K.  B: 
1816. 

510.  Wh«x«  the  defendant  to  an  action  on  a 
bill  pleaded  the  want  of  stamps  a»  required 
by  law,  and  the  plaintiff  waa  allowed  to  affix 
stamps  on  payment  of  costs,  it  was  allowed  to 
the  defendant  to  plead  de  novo.  Lemesurier  v. 
J?ttf0Ai€,455,  8.  C.  1871. 

LXX.  Sfbcial  Replioatiok. 

511.  If  br  special  replication  the  plaintiff  ad- 
mits the  facte  which  the  exception  sets  forth,  he 
may,  under  the  Ordinance  of  1785,  rebut  the  fhct 
which  he  so  admits  by  pleading  affirmatively 
such  other  facts  as  in  law  will  avoid  them,  and 
upon  these  thei^suemay  be  raided  as  the  Ordin- 
ance directs.  Pa&uet  v.  Gaspar,  3  Rev.  de  L^g. 
1116,  K.fi.  1811. 

LXXL  SmtnLTAXBous. 

512.  In  proceedings  affecting;  corporations  or 
public  officers,  the  defendant  may  set  up  against 
the  information  a  declinatory  exception  and  at 
the  same  time  pieas  to  the  merits  of  the  petition. 
The  Attorney  General  v.  Gray,  15  L.  C.  J.  255, 
S.  C.B.  1871. 

LXXU.  TsKDca,  see  Paymeitt. 

513.  A  plea  of  tender  must  offer  what  it  ad- 
mitt  to  be  dne  in  principal  and  interest  with  one 
shilling  sau/dparfaire.  Boucher  v.  Asselin,  3 
R«v.de  L^g.  197,  K.  B,  1813. 
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LXSm.  Tmr  fou  PathimI'. 

514.  Where  goods  are  sold  on  Credit  for  a  fixed 
period,  the  term  of  payment  must  be  pleaded 
after  maturity  by  excepHon  p€remptovre  tempo- 
raire.  Raeey  v.  Stephenson,  3  Rev.  de  L6g.  196, 
K.B.1821.  '  .^  *  ^       * 

LXXIV.  Uknbokssart. 

515.  In  an  action  en  homage  the  defendant 
pleaded  the  thirty  years'  prescription^  and  filed 
an  incidental  demand  en  homage  on  the  same 
nround,  viz ,  of  title  by  prescription,  to  which 
the  incidental  defendant  took  no  exception.  The 
incidental  demand  was  dismissed  as  an  unnece&* 
sary  pleading,  each  party  paying  their  own 
costs.  DussauU  v.  Stuart  &  e  contra,  3  Rev.  de 
Ug.  302,  K.  B.  1816. 

LXXV.  Ub*  of  FiQURcaiN. 

516.  Where,  in  a  declaration,  the  amount  de- 
manded  was  expressed  in  ^gureB^HM,  that 
an  exception  to  the  form  would  lie,  and  the 
action  be  dismissed  on  such  exception,  though 
not  applicable.  Btvet  v.  Poisson,  11  L.  C,  S. 
493,  a  C.  1861. 

LXXVI.  Usuar. 

51 7.  Where  thedcrfendaM  pleaded  to  an  acttoA 
on  an  obligatian  oontractecT  in  London,  Bne- 
land,  thai  the  debt  wm  tafnted  with  usu^ 
—Eeldy  that  the  law  of  Bu^and  in  relation  to' 
usury  ought  to  be  set  up  in  the  plea.  Hart  et 
oL  ▼.  Phm^s,  1  L.  C.  S  90,  Q.  B,  1861. 

LXXVII.  VABiAjroft  nr,  whsh  Fatal. 

518.  Where  an  undertaking  and  promiee  Hi 
declared  upon  as  a  joint  undertakihg  by  tw^ 
defendants,  and  when  produced  iitf  evidetfdcr, 
poves  to  be  a  sole  prcrmisd  by  one  defcndatftk 
judgment  cannot  be'  recovered  against  either  df 
the  deftfndantft.  Bitehie  ^.  Thomas  ei  al,,  3  R«v. 
de  Ug,  390,  K.  B.  1818. 

519.  In  an  action  for  certain  annual  paymehfal   ' 
of  legacy  undek-  a  yrili—Held,  to  be  a  for\ml 
variance  to  allege,    as  had  been  done  in  t&^ 
declaration  of  the  plaintiff,  an  absolute  legale^, 
when  the   legacy   was   really    conditional,  ais 

E roved   by    the  will.     Freleigh  v.  Seymour,  2 
u  C.  J.  91,  S.  C.  1857 ;  320  C.  C  P. 

520.  In  a  petitory  action  pleas  by  the  dt* 
fendant  netting  up  title  to  the  lot  in  dispute^ 
by  an  instrument  in  favor  of  himself  and 
another,  were  held  to  be  good  pleas,  although 
the  power  of  attorney  under  which  the  title  was 
conveyed  was  in  one  plea  set  up  as  in  fbvor  of 
A,  and,  in  the  other,  as  being  in  favor  of  A  and  Bj 
CO- partners,  and  although  the  title  was  executed 
by  B  in  the  name  of  the  firm.  Oummings  v. 
Quintal,  7  L.  C.  R.  139,  Q.  B.  1857. 

52 1 .  Where  to  a  hypothecary  action  the  defend* 
ante  filed  a  confirmation  of  title  which,  they  had 
obtained,  but  in  which  the  name  of  one  of  them 
was  written  "  Brocknion  "  instead  of  **  JBlack- 
mon ''  the  variance  was  held  not  to  be  material 
and  the  action  was  dismissed.  Bedpath  et  at^ 
&  Blaekmon  et  al.,  6  L.  G.  R.  408,  S.  G.  1852. 

522 .  The  payees  of  a  promissory  note  declared 
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the  oUtute  41  Ora-  III.  cap.  T,  which  i^ompeU 
alt  pUinliffs  reaidenl  without  the  province 
to  give  cecuritT  for  cost".  Barry  k  Ilarru,  3 
Rev.  dt  Leg.  3*4,  K.  B.  IHIO. 

1100.  OnsnapplicatinTi  nfa  pUinlilTwho  had 
obtained  judgment  I'.i  farma  pauperu  to  be 
llloited  to  proceed  to  execution  -in /nma  pau' 
peril  the  application  wa«  rtjecled.  i/arrtni/fnn 
T.  McCall.  6  L.  C.  It,  426.  S.  C.  185H. 

1101.  Where  a  pBrtj  ha.l  ohtaineil  pprtiiineion 
to  protxeAinformn  p-iupeHi,—Ueld,  that  he 
neverthelesB  was  coiiiprfled  to  imv  ihe  laxe« 
impoxed  b»  law  in  aid  ufihe  "biiiMinff  and  jutt 
fund,"  Oiien  v.  Fontmen,  12  L.  C.  R,  226, 
C.  C.  1862. 

1 102.  The  court  niaj  invoke  the  perniiosion  to 
proceed  in  forma  paaperu  when  it  appeam  bv 
procedure  or  by  proof  thin  the  plaintitl  \*  wortii 
more  than  Rre  pounHs  »tiTling.  Monftront  v, 
Btrtrand,  9  L.  (L  J.  170,  C.  C.  1865  j  31  C.  C.  P. 

1103.  Leave  to  procer<l  t  nyarna  pnupen'i  can* 

tot  b«  granleil  in  appeal,  i^ifautl  &  Legaulf. 
6  L.  C.  R.  163.  Q.  B.  IRKfi  ;    31  C.  C  P. 

1104.  Permiaaion  to  proceed  in  forma  pau- 
ptrU  does  not  absolve  liie  parly  »o  proceeding 
worn  makinp  the  deposit  for  eoat-  ilue  to  the 
other  Ride.  Duhavt  &  Lacm^e  tt  aL.  A  Brunei 
A  TraneKrmonUiqne,  It  L.  C.  J.  4:1,  S.  C.  1871  ; 
29C.  C.  A  31  CC.  P. 

1106.  The    pennisdion  to  proceed   in  formn 

Eauperii  should  be  revoked,  when  the  creditor 
as  (NDnvejed  the  rizht  to  another  to  take  a 
certain  sum  for  the  amount  of  the  judgment  and 
OB  their  claime.  ib.,  ft  16  L.  C.  J.  105,  S.  C. 
1871. 

UDS.  Where  the  plaintiff,  who  wu  in  aforeign 
country,  hail  been  allo'vci  to  plead  in  _/bni»a 
pm^erU—Beld,  that  this  did  not  prevent  the 
adverse  parlv  from  demanding  necurity  for 
eoBtfl.  Arpini.  Rioptl,  4  R.  L.  H8S,  C.  C.  1H72; 
29  C.  a&31  CC.  P. 

1107.  Where  a  defendant  petitioned  to  be 
Teleased  from  e*pian  and  the  petition  waa  re- 
jected—fl«W,  that  he  could  not  apwal  from 
ftuch  judgment  in  forma  pauptrii.  The  Carta- 
dian  Bank  of  Commerce  &  Brown,  19  L.  C.  J. 
no,  Q.  B.  1874. 

1  lOB.  Thi'  proceedingH  on  a  petition  for  habeas 
corpus  in  h  crtminul  ca."e  mav  he  conducleil 
in  forma  pauveri*.  Ooiimott  acp-,  19  L.  C.  J 
33tf,Q.  B.  1876;  31  C.  C.  P- 

XLV.  Infohmiutigs  ik. 

1109.  An  exception  to  (he  form,  file<l  on  the 
ground  that,  in  the  copv  of  the  writ 
the  defendant,  one  of  tlie  plaintiffH  wm  styled 
Kickard  inf>tead  of  Ricard—Held,  wonld  he 
dinmisieen'  on  motion.  Latour  et  ux.  v.  Motion, 
6L.C.  R.483,S.C,  1856. 

XLVI.  In  Iktbrtkhtion. 

1110.  On  the  reaRonnand  eroDndsofan  inter- 
rention  a  new  innue  in  raiped,  and  proceedinjES 
mtvt  be  taken  and  followed  as  id  ordinary 
caneti.  Walcolt  v.  Robinson  t  Johnton  k 
Bamet,  U  L.  C.  J.  303,8  C.  R,  1867  "' 
CC.  P. 

111).  Aq  iniicription  on  (he  rale  if fngu^tc  vu 
it  droit,  withont  haying  regularly  demanded  a 
plea  In  coDtestation  of  the  '  ""  '  "   "■ 
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XLIX.  iHBEyiBw. 

1112.  While  a  cue  in  before  the  Coun  of 
Review,  for  the  purpose  of  obtaining  tbenii"o« 
"'  "  jud;;inent  of  the  Superior  Court,  no  procmJ- 
in  the  cMe  can  be  had  in  the  Suppn<r 
Court.  Meigt  et al.  ».  Aiken,liL.C.  i.H. 
8.  C.  1869. 


1113.  A  natice  of  in«criptioD  for  enqiifte  and 
heanng,  to  he  given  to  a  party  Ibrecloaed,  muH 
specify  the  particular  dayi  on  whicb  the 
enquSte  and  hearine  reapectively  will  ukt 
-''-:.     Smith  k  OFarreU,  9  L-  C  P-  3M,  a  C. 


Ibem 


ilone   and  »epaiitelr 
from   the  other  pleadings  ia  irregular,  and  wilt 
aside.    Man  ~  ... 

..  476,  8.  C.  1 
Ills.  A  party  forecloaed  ia  entitled  to  cat 
juridical  dav's  notice  orinacriptioii  lor  eaqnjie. 
Raunid  A  l^uyon,  8  L.  C.  R.  470,  Q.  B.  \m 
" '"  In  a  ca)«  where  it  waa  argued  or  urgnt 
the  action  had  been  in«crilied  onlv  (or 
^  on  the  merits  of  the  flnt  peremple^ 
exception,  there  being  others,  tJiat  no  jodgnxH 
could  be  rendered— .ff«{d,  that  the  innraipiwa 
waj<  good,  and  judgment  was  rendered  •cowd' 
ingly.  Tkurbtr  A  PiUm,  A  L.  C.  J.  31,  3.  C. 
I8S9. 

1117.  An  inscription  for  proof  aod  bearinin 
the  merits  of  an  exception  of  prescription  uJ 
sale  of  litigious  rights  is  irregular,  It  ban;  a 
partial  inscription,  made  witlionl  leave  of  ihe 
court.  Lionaii  &  Oman,  II  L.  C,  B.  '3> 
Q.  B.  1860. 

1118.  An  iiiscripiion  fbr  enqu^le  for  the  fifth 
of  March,  made  on  the  Snl  of  March,  don  a* 
allow  sufficient  delay  according  to  li"- 
WAitneu  v.  Badtait  A  Dutritiit  «1  oL  5  L.  C  i. 
1 
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POLICE. 

) 

t 

I.  Appkal  from  DioisioK  OF  IvsPEcrroii  of, 

n.  Liability  of. 
To  Pq^  Taxes,  534. 

m.  LlABILITT  or  GOBFOKATIOX  FOB  AoTg  OF, 

536. 

IV.  POWBR  OF  SVFBBniTBVOBHT  OF,  636. 

I.  ApPBAL   FBOM  DbCISIOH  OF  IVBPBOTOB  OF. 

633.  An  appeal  lies  from  the  inspector  of 
police  at  Montreal  to  the  Circuit  Court  on  a 
complaint  of  nuifiance  and  obetructing  thehi^h- 
*waj.  The  Trustees  of  the  Montreal  Tummke 
Boad  T.  Bernard,  4  L.  C.  J.  326,  C  C.  1860. 

n.  LlABILITT  OF, 

634.  To  Pm  rovef.— The  memben  of  the 
<2uchec  LegiBlatiFe  police  force  are  liable  as 
such  to  pay  personal  taxes  under  the  by-laws 
of  the  city  of  Quebec.  Mathews  exp.,  1  Q.  L.  R. 
353,  8.  C.  1876. 

m.  LlABILITT  OF  COBPOBATIOK  FOB  AOTS  OF. 

535.  In  an  action  against  a  Municipal  Coi^ 
iporation — Hddt  that  it  was  liable  for  assaults 
committed  by  its  officers  and  servants,  such  a^ 
policemen,  when  the  assaults  are  proved  and 
Attempted  to  be  justified  by  the  Corporation. 

The  CorporaHon  of  Montreal  v.  Doolan,  18 
L.  C.  J.  124,  Q.  B.,  &  13  L.  C.  J.71,  8.  C  R. 
1871;  366  &  1064  C^C. 

IV.  POWBB  OF  ScfPBBIBTBNDBBT  OF. 

536.  In  an  action  by  a  seaman  for  wage# — 
£eld,  that  the  inspector  and  superintendent  of 
police  Ibr  the  city  of  Montreal  had  the  same 
power  M  two  Justices  of  the  peace.  Warner 
^exp.,  11 1..  C.  R.  116, 8.  C.  1860. 

POLICK  COURT. 

L  JUBIBDIOTIOV  OF,  MS  JURISDICTION. 


POLICE  MAGISTRATE. 

I.   JUBtSOICTION  OF. 

537.  Where  the  police  magistrate,  imposed  a 
£oe  of  $100  for  an  assault,  and  t£e  defendant 
brought  certiorari — Held,  that  the  magistrate 
had  not  exceeded  his  jurisdiction.  Boy  exp., 
5  R.  L.  462,  a  C.  1874. 


POLICEMEN. 
I.  Assault     bt,    see    CRIMINAL 
MUNICIPAL  CORPORATIONS,  &o. 


LAW, 


POLICY. 
1.  Of  Ivsubakob,  see  INSURANCE. 


POLYGAMY— &e  MARRIAGE, 
Yaliditt  of  Indian  Customs. 


POSSESSION— &s  DELIVERY. 

I.  Acts  of,  638. 

II.  Bt  Squattbbs,  639. 

III.  Constbuotitb,  640. 

IV.  Effiot  of,  641,  642. 

v.  Of  Absbntbc  Estatb,  643. 

VI.  Of  Mofbablbs,  644-549. 

VII.  Of  YaoavtSuooissiov,  see  of  Absbntbb 
Estatb. 

VHI.  Though  vorSuFFioiEVT  fob  Pbbbobip- 

TI09  MAT  BB  a    PbBSUMPTIOB  OF  GoOD  '  FaITH, 

660. 

IX.  What  is,  661. 

X.  Wbits  of  662,  663. 

I.  Acts  of, 

638,  In  a  case  which  turned  on  a  title  to  land 
—Heldf  hj  the  Ftitj  Council,  that  acts  of 
enjojment  or  possession  could  only  be  made 
use  of  to  explain  the  terms  of  a  grant,  suppos- 
ing them  to  be  ambiguous.  CtSmdUr  k  Tie 
Attorney  Oenerdl,  3  Rev  de  Ug.  371,  P.  C. 
1835. 

n.  Bj  Squattbbs. 

649.  A  mere  natural  possession^  such  as  that 
of  a  squatter  without  title,  raises  no  presumption 
of  riffbt  of  property,  and  it  is  not  neoessary, 
therefore,  that  a  purchaser,  claiming  under  a 
valid  title,  should  rebut  such  possession  by  shew- 
ing a  title  in  his  vendor.  Stewart  &  *lveSt  1 
L.  C.R.  193,  Q.B.  1864. 

in.  Covstbuotitc. 

540.  An  action  for  damages  due  to  the  plain 
tift's  real  property  may  be  supported  br  evidence 
of  constructive  posse^siob.    Munteri  ftatt,  1 
Rev.  de  L6g.  380,  K.  B.  1811. 

IV.  Effect  of. 

641.  A  purchaser  of  an  immoveable  who 
has  been  put  into  possession  and  has  had  his 
title  registered  may  invoke  the  prescription  of 
ten  years  against  a  purchaser  who  has  regis- 
tered his  tiUepreviously,  but  who  never  was  in 
possession.  Tnouin  &  Leblanc,  10  L.  C.  R. 
370,  Q.  B.  I860. 

642.  Where  a  person  had  with  his  land 
enclosed  a  portion  of  a  publioroad,  and  has  had 
possession  of  it  for  a  year  and  a  *  day^Heldy 
that  his  possession  was  sufficient  to  hring  an 
action  en  compUUnte  against  the  municipali^ 
who  sought  to  eject  him,  and  that,  notwithstand- 
ing the  object  of  the  road  had  never  been 
changed.  Hall  k  The  Corporation  of  the  Town 
of  Levis  et  al.,  3  R.  L.  389,  Q.  B.  1871 ;  946 
C.  C.  P. 

V,  Of  Absektbb  Estate. 

643.  The  period  at  which  the  heirs  of  an 
absentee  are  entitled  to  be  put  in  possession 
must  be  determined  by  the  fegal  direction  of 
the  court  according  to  circumstaocea,  Bellei 
exp.,  2  Rev.  de  Ug.  277,  K.  B.  1817;  94  A  95 
CC. 


98T  PLEDGE. 

onilM  pajable  tothi)irorderkDd,iDaii*ffid 
for  •lUcfaiiient,  illegtd  it  to  be  p«]r»ble  to  tl 
wives.  On  a  molioD  b;  ibe  defendant  lo  qi 
■he  writ  ot  UlmchratTil—Beld,  that  this  wai 
a  tiiatrrial  Tariance  «o  ae  to  destroy  the  aci 
Sharpies  et  al.  f.  Eo»a,  17  L.  C.  B,  39,  S 
I86T. 

623.  Id  csms  orsimjde  contract  vhere  t 
is  no  written  BgT««nent,  a  Tsriance  between 
piealingand  tlie  proof  is  not  fatal,  it  issuflic 
ttiat  the  substance  of  tbe  matter  in  isfu 
proved.  Oaerin  v.  Malht,  IS  L.  C.  J. 
fl.  C.  R.  18T1 ;  320  C.  C.  P. 

LXXVm.  WuvM  OF. 

G24.  Theplaintifiafter  plearepliedbjgen 
answei  and  replication,  aod  the  case  wai 
ai^ribed  fbr  enqu^te  by  conitent  of  tbe  parti 
Held,  that  tbe  defendant  had  thcrcbv  wi 
the  necessitT  oT  a  replication  lo  the  get 
answer  of  praintidF.  Oreauhitld  et  of.  v.  < 
tMtr,  2L.C.  J.288,&C.  18&8. 


fi25.  That  Uie  plaintiff  if  an  alien  mui 
pleaded  by  peretDptorr  temporary  eicep 
BtUmg/mr*t  v.  Let,  3  Bev.  ds  Ug.  19T, 
1S13. 

LXXXn.  Week  Adhiuabli. 

626.  The  plaintifiis,  husband  and  wife, 
married  in  the  State  of  New  Ytxk  witbc 
contract  of  marriage,  and  immediately  retn 
10  Lower  Canada,  wher*  they  reoided  and  n 
they  were  a^^in  married,  bat,  with  a  contn 
marrtage,  stipulating  separation  of  proper! 
tween  them — Stld,  on  an  action  by  tbe  wii 
•eparate  at  to  properly,  Maintt  ber  forraer  I 
that  tlie  latter  had  a  right  as  a  creditor  o 
husband  to  plead  the  nullity  of  (he  contra 
marriage  so  executed  between  the  partii 
Lower  (Canada,  and  that,  notwithitlanding 
ke  bjmpeir  was  a  party  thereto.  Langntd 
V.X.  &  LaeioUtle,  1  L  C.  J.  2t0,  S.  C. 
4  8L.C.  R.26T,  Q.  B.  1868. 

62T.  And  Add,  also,  that  the  parties  t 
reives  could  not  plead  Ibe  nullity  of  the 
)iiarTiBge  in  order  to  eetablUb  tbe  validity  ( 
secood.    lb. 


I.  Effkci  or,  628. 

II.  Priv iLKOK  OF  Pledoii,  629. 

III.  RiGBTor,  &30. 

IV.  RioDTS  or  Plidose,  631,633. 

I.  ErFEOToF. 

S28.  A  particular  pledge  given  bv  a  d 
to  hie  creditor*  as  security  for  the  deot  do< 
deprive  the  latter  of  his  privilege  on  the 
moveable*  of  the  debtor,  if  he  have  any. 
roux  v-  OareoM  et  oi.,  10  L.  C-  J-  203,  C 
1866. 
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of  (he  rrile  for  the  examination  of  the  absentee 
upon  interro^tories'  iur  faits  et  articles,  made 
at  the  office  of  the  protbonotary,  is  insufficient 
Fenn  r.  Sowker,  7  L.  C.  J.  297,  8. C.  1863  ;  223 
C.C.P. 

1166.  And  heldt  in  the  same  case,  that  a 
[•any,  where  he  has  been  ordered  to  answer 
iDterrogatories  sur  faits  et  articles  viva  voce, 
may  read  hif»  answers  from  a  paper  previously 
prepared.  lb.,  &  7  L.  C.  J.  28,  S.  C.  1863  ;  20 
Vic,  cap.  44,  sec.  86  &  226  C.  C.  P. 

1167.  Where  the  defendant  had  been  served 
with  a  notice  to  answer  certain  interrogatories 
riVa  voce,  and  the  presiding  judge  refused  to 
allow  him  to  read  his  answers  from  a  paper  pre- 
▼ioiL^lj  prepartni — Held,  subsequentlj,that,con- 
.'iidering  the  number  of  questions  put,  and  the 
DUDiber  of  questions  in  issue,  that  defendant 
might  be  permitted,  in  the  discretion  of  the  court, 
to  read  answers  prepared  in  advance.  Guyon 
V.  Uonais,  8  L.  C.  J.  91,  S.  C.  1863. 

11 68.  But,  in  another  case,  where  the  plaintiff 
was  fiumnioned  to  answer  interrogatories  viva 
Titcty  and  had  been  interrupted  by  the  attorney 
of  die  other  side,  who  refused  to  allow  him  to 
con.«ult  notes,  and  the  plaintiff  made  a  motion 
to  be  allowed  to  answer  ae  novo,hy  filing  the  writ 
and  answers  in  question,  on  the  ground  that,  ow- 
ing to  the  confusion  and  embarrassment  created 
bj  the  attorney  for  the  other  side,  he  had  been 
unable  to  answer  properly,  the  motion  was  dis- 
mi^«eij.  Moss  v.  Vouglass  et  ah,  8  L.  C  .J.  92, 
&  10  L  C.  R.  248,  S.  0.  1859. 

1169.  The  service  of  a  rule  for  interrogatories 
fur  faits  et  articles  made  upon  the  clerk  of  the 
court  for  an  absentee  is  insufficient.  Lamoureux 
V.  Boisseau,  8  L.  C.  J.  133,  S.  C.  1864;  223 
C.C.P. 

1170.  The  answer  of  a  party  to  interrogatories 
iiirfaiis  et  articles  ha.«»  a  retroactive  effect,  and 
at<  a  cimtmencement  de  preuve  par  ^crit,  will 
lej;alize  oral  evidence  previously  produced. 
Btaudry  v.  Ouimet  et  al,  9  L.  C.  J.  168, 
S  C.  R.  VP66 ;  261  C.  C.  P. 

1171.  A  rule  tor  faits  et  articles  on  the  plaintilSB 
^ho,  by  the  declaration  and  writ,  appear  to  be 
residents  of  a  foreign  country,  cannot  be  legally 
served  at  the  office  of  the  prothonotary.  Tarratt 
^alv,  Foley  et  al,  11  L.  C.  J.  139,  S.  C.  1865. 

1172.  A  party'  who  has  answered  a  rule  for 
interrogatones  on  articulated  facts  has  a  right 
to  have  his  expenses  taxed  under  art.  233  of  the 
9«ie  of  Procedure,  Choleite  v.  Beriault,  12 
L  C.  J.  264, 8.  C.  1868. 

1173.  The  answer 'of  a  P*ftj  sur  faits  et 
ortieles  may  be  divided  according  to  circum- 
staDces  in  the  discretion  of  the  court,  when  the 
^rt  of  the  answer  objected  to  is  improbable. 
legault  vi  Viau,  14  L.  C.  J.  66,  C.  C.  1869 ;  231 
C.CP. 

1174.  Where  a  seafaring  man,  who  had  been 
arrested  by  caf)ia6*)  was  summoned  before  the  re- 
t'lrn  of  the  action  to  answer,  interrogatories  star 

fails  et  artieUs — Beld,  on  special  api)lication  to 
i^e  judge  in  chambers,  that,  in  view  of  the 
liccessity  of  hiB  immediate  departure  from  the 
country,  he  might  be  permitted  to  answer  in- 
terrogatories before  the  day  stated  in  the  sum- 
Qioae,  and  his  answers  so  given  would  avail. 
ToUmd  V.  I^eneer,  16  L.  f).  J.  220,  S.  C  1871. 

1175.  A  rule  for  inter  l-ogAtofies  sur  faits  et 


who  is  in  the  cause  merely  to  authorize  his- 
wife,  who  18  the  actual  plaintiff,  and  is  sepanite*! 
fh^mhimastopropierty.  Maihisonetal.v.  Whit- 
lock,  17  L.  C.  J.  67,  S.  C.  1873 ;  221  C.  C,  P. 

1 176 .  Interrogatories  sur  faits  et  articles  may 
be  taken  pro  confessis  without  any  motion  to- 
that  effect.  Douglass  et  al.  &  Ritchie  et  aL,\^ 
L.C.J.  274,  Q.  B.  1874;  225  C.C.P. 

1177.  And  when  so  taken  may  supply  the 
want  of  a  memorandum  in  writing  required  by 
art.  1235  of  the  Civil  Code.    lb.,  &  251  C.C.  P. 

1178.  In  an  action  for  separation  from  bed 
and  board,  by  reason  of  the  adultery  of  the  bus^ 
band,  the  admission  of  the  husband  arisinjgfrom 
his  default  to  answer  interrogatories  sw jails  et 
articles  will  be  considered  by  the  court,  if  the 
court  is  of  the  opinion  that  they  are  not  the 
result  of  collusion  between  the  plaintiff  and 
defendant.  Stark  &  Massey,  17  L.  C.  J.  242,. 
S.  C  1873 ;  225  C.  C,  P. 

1179.  Where  faits  et  articles  were  served 
upon  the  attorney  of  one  of  the  parties  who  wa* 
absent — Held,  that  the  mere  indication  by  suclk 
attorney  of  the  place  of  residence  of  his  client 
was  a  sufficient  compliance  with  art.  223  of  the 
Code  of  Procedure,  and  that  he  was  not  bound 
to  take  steps  to  have  his  client  examined  under 
a  commission.  Walters  v.  Lyman  et  ah,  IT 
L.  C.  J.  246,  S.  C.  1873. 

LIII.  Issue  Joined. 

1180.  Where  a  trial  by  jury  was  had  before- 
issue  was  joined  the  verdict  was  set  aside  on  a. 
writ  of  error.  Wurtele  v.  Arcand,  3  Rev.  de 
Leg.  242,  Q.  B.  1848. 

1 181.  Before  a  party  to  a  suit  can  inscribe  for 
hearing  in  law  upon  a  demurrer  he  must  ioin 
isyue  upon  such  demurrer  by  the  usual  joinder.- 
Tremblay  v.  Tremblay,  4  L.  C. R.  175,  8.C.  1853. 

1182.  A  motion  to  set  aside  an  inscription 
for  hearing  on  the  merits  of  a  declinatory 
exception  is  irregular,  there  being  no  answer  or 
replication  hied—Held,  that  the  issue  was 
complete  without  such  answer  or  replication. 
Richard  v.  The  Champlain  and  St,  tavnrencc 
Railway  Company,  6  L.  C.  R.  480,  8.  C.  1855. 

1183.  There  can  be  but  one  issue  on  the 
merits  between  the  parties  plaintiff  and  defen- 
dant, or  defendants  who  have  not  severed  in  their 
defence,  and  issue  is  joined  on  the  filing  of  all 
the  answers  to  all  the  pleadings,  or  on  the  ex- 
piration of  the  delay  for  filing  the  same.  Bos-- 
well  V.  Lloyd,  13  L.  C.  R.  476,  8.  C.  1863. 

1184.  The  issue  is  completed  by  declaration,, 
exceptions  and  answers  to  exceptions,  if  the 
answers  to  the  exceptions  be  general.  CbeAf  ane 
et  al  V.  Bourne  et  al,  13  L.  C.  J.  168,  8.  C. 
1869;  148  C.  C.  P. 

1185.  Issue  is  joined  by  a  general  answer  to 
an  exception,  and  no  reply  will  be  allowed. 
Hutchins  et  al.  v^Fraser  et  al,  14  L.  C.  J.  280> 
8.  C.  R.  1870jl48C.  C.  P. 

1186.  Issue  is  joined  by  declaration,  exception 
and  general  answer  La  Compagnie  de  Moulin9 
d  Colon  de  Hudon  v.  Valots,  20  L.  C.  J.  299^ 
8.  C,  1876, 

LV.  Motions. 

1187.  Where  under  the  64th  Rule  of  Practice 
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VI.  OvUormMBM 

544.  In  an  action  in  reTendioalion  of  a  qnan- 
iit/  of  lumber  belonging  to  the  {^intiff,  to 
unioh  the  defendants  pleiKled  jgood  mitb  and  the 
preeumption  of  ownership  ansinff  from  poaaee- 
aion  in  the  parties  fh>m  whom  they  purchased 
— Held,  confirming  the  judgment  of  the  court 
b(tM>w>  that,  except  in  cases  of  violence,  thelt,  or 
perhaps  accidental  loss,  possession  of  moveables 
.raiaes  a  presumption  of  title  or  right  of  property 
therein,  and  the  purchaser  of  such  moveables 
in  good  faith  and  in  tbe  usual  course  of  busi- 
ness acquires  a  right  of  property  in  them,  al- 
though sold  by  one  who  is  not  the  owner  of 
them.  Fawceii  el  at  &  Thompson  el  aL,  6 
L.  G.  J.  139,  Q.  B.  1861  ;  1487,  1739,  2194  A 
2268  G.  G. 

645.  And  in  an  action  in  revendication  of  cer- 
tmn  horses  sold  by  an  agent — Held,  that  the 
pofisession  of  the  agent  was  sufficient  to  ^ve 
title  to  the  purchaser  in  good  faith  as  agamst 
the  owner.  DavU  v,  Beaudry,  6  L.  G.  J.  163  & 
12  L.  G,  R:  18,  Q.  B.  1862 ;  1739, 1740  A  1751 

g:g. 

546.  Where  the  opposant  by  his  ooposition 
alleged  that  he  had  purchased  the  goods  seized 
as  belonging  to  the  aefendaut  at  a  judicial  sale 
of  the  defendant's  property  held  some  years 
pfevkmsly,  and  had  leaised  them  to  the  defend* 
api-for  one  year,  but  the  defendant  had  continued 
in^pqesessioD  ever  since— ilMf,  that  the  defend* 
antfOOttld  have  no  ri^ht  of  property  in  the  goods, 
aifd  tl^t  the  opposition  must  therefore  be  main- 
tained. PUnguel  k  KimpUm,  15  L.  G.  R.  256, 
Q.  B.  1864. 

547.  Mere  possession  of  a  moveable  is  aot 
equivalent  to  a  title,  but  is  merely  presumptive 
of  title^y  a  possession  of  three  jFears  oeing  neces- 
sary, to  render  such  poBsession  equivalent  to 
aqtual, ti^ev  OouH  el  al  v.  Cbimm,  10  L.  G.  J. 
345,  6.  G.  R.  1866 ;  2268  G.  G. 

548.  But  the  possession  of  moveable  is 
equivalent  to  a  commencement  of  proof  in  writ- 
ing sufficient  to  allow  the  possessor  to  explain 
b^'posaesaioD  by  parol  evidence.  L^dfvre  v^ 
Bnm^mh  H  L.  G.  J.  268,  S.  G.  H.  ISSb. 

,549,  Tpe  saving»ihat  of  moveables  the  possee- 
sioii  ia  equivalent  to  the  title,  is  not  true  under 
thif  Gode»  except  in  commercial  matters.  Le^ 
bUii^  k  Ba$eoni  el  al,  4  It.  L.  595,  Mag.  Gu 
1^73 ;  226^  G.  G. 

ym,  TBOrGH.KOTSuFriOIEKTFOBPBXSORlP- 
TIOH^  MAT  BB  A  PbBSOMPTIOM  OF  GoOD  FaITH. 

550.  In  an  action  to  rescind  a  deed  of  sale — 
JBUfdf  tliat  although  open  possession  for  a  period 
a  tittle  short  of  the  term  necessary  for  prescrip- 
tioD  was  not  a  lesal  eround  of  defence  to  an 
aolfOD  to  rescind  the  deed  of  sale  under  which 
the  property  had  been  held,  yet  a  presumption 
of  good  faith  ou  the  part  of  the  professor  was 
thei^by  created,  which  might  be  uraed  in  the 
decision  of  the  case.  Lemoine  v.  LionaUj  2 
L.  G.  L.  J.  163,  S.  G.  1866. 

IX.  What  is. 

551 .  WHere  the  plaintiff,  a  raftsman,  seized  the 
raft  for  his  wa^,  and  an  intervention  was  filed  I 
by   third  parties  claiming  possession  of  and  a  I 


right  of  detention  of  the  raft  for  money  advanced 
— Held,  that  although  by  their  agreement  de- 
livery pfihe  mft  was  only  stipulated  to  the  ad^ 
vancers  in  their  booms  an  actual  delivery 
before  the  arrival  of  the  timber,  in  oonsequenoe- 
of  lach^  on  the  part  of  the  contractor,  was 
sufficient  to  establinh  possession,  and  the  seizure- 
after  such  delivery  could  not  be  maintained. 
Buel  V.  Henry  k  AnderMom  etal.ll  UCK^ 
149,  G.  G.  1862. 

X.  Wbits  or. 

552.  To  obtain  ao  order  fbr  a  writ  of  poflMs* 
sion  for  an  a4iudicataire  there  must  be  a  retitn^ 
by  the  sheriff  that  he  has  not,  and  cannot,  put 
him  in  possession.  Btinhardik  HauMMenuoL,^ 
Rev.  de  L6g.  473,  R«  &  1821 ;  712  G.  G.  P. 

553.  Where  the  possession  of  certain  property 
then  in  licitation  was  in  dispute,  and  a  bill  of  in- 
dictment was  found  against  the  defendant  at  a 
term  of  the  court  of  general  sessions  of  the  peace 
fbr  forcible  detainer,  and  upon  such  indictment 
being  found  the  plaintiff  by  petition  and  affi- 
davit sought  to  be  put  in  possession  of  the  pre- 
mises — Beld^  that  a  judge  out  of  sessions  could 
not  grant  a  writ  of  restitulaon  or  j)OS8es8ion, 
which  could  only  be  awarded  in  sessions  and  in 
the  discretion  of  tbe  courL  Botwelt  el  aL  k. 
Lloyd,  13  L.  G.  R.  6,  Q.  S.  1862 ;  549  G.  C.  P. 


POSSESSOR. 

,   I.  RioBTS  or,  roB  Impbuwmbbtbl 

554.  In  a  petitory  action  to  recover  the . 
sion  of  a  lot  of  Wdi  the  detedanty  bv  peremp^ 
tory  exception,  pleaded,  asking  that  tne  plamtiff 
be  ooodeflanea  to  pay  him  the  value  of  the  ia^ 
provements  he  had  made  on  the  pvoparty — BMr- 
that  a  possessor  in  bad  faith  has  no  ri^t  of  A^ 
tention  fbr  impQOvemeats^  LameeiaM.  i^  DciMr 
1  L.  G.  J.  3,  S.  C.  1856 1 417, 462,.  1640  k  tfflX 
G.  G. 

555.  But  in  a  patitory  action  biOB(ght  by  the* 
.plaintiff  to  recover  possession  of  a  portion  of  lot 
number  ten  in  the  8th  range- of  the  townsbia  of 
Ely— .Bsid,  that  the  poMssov  in  good '  niA 
was  entitled  to  his  improvemtnls,  and  waa  not 
liable  fbr  rent  abd  profits  acortied  previoua  U> 
the  service  of  process.    KnomUmn  etaLk  Clark 

el  vir.,  9  L.  G.  J.  243,  K.  B.  1854. 


POSTHUMOUS  CHILD. 

I.  BrrBQT  OP  BiETB  or»  on  tbb  Wili.  c^r 
Fathbr,  su  WILLS. 


POSTAOB^ 

I.  Betweck  Gakada  ako  UintiD  StA^asL 

556.  In  an  action  on  a  pfomiiwafy  aole  dated 
at  Montreal  and  pavable  at  a  baak  m'  Albaaj^  io 
the  State  of  New  York,  a  nolica  of  protaai  was 
mailed  at  Albany  addressed  to  «»  eadocser  at 
Montreal— protest  b<iag  maite  uM  aolioa  laaiVd 
accordioe  to  the  laws  St  tho ,  fltpjta  iliWi  ecn- 
firming  Uie  judgment  of  tbtf  odirl  VAanr^  to  b^ 


i 


9« 


PRESCBIPTION. 


PBB90RIPTION. 


9H^ 


iasnfficieDt^iDasninch  M  th«  posUl  anraogf  mente 
between  the  two  oountnes  required  pre-paymeDt 
ol  the  pQ0iMe  at-  )eaet  fh>m  Albany  to  the  line. 
^ewm^  yJSdbaurin,  2  L.  G.  B.  l2l,  S.  C,  &  5 
L.G.B:45,Q.B.  1854. 


POSTtfASTJSB. 
I.  LiAHiiiTr  OF. 

557.  A  postmaster  is  responsible  fbr  a  regis- 
tered letter,  lost  throngh  bis  neglect  or  through 
the  neglect  of  a  minor  son  employed  by  him  as 
his  assistant,  in  leaving  it  in  an  exposed  place  in 
the  office,  contrary  to  the  regulations  of  the  post 
office  department  Dtlaporte  et  ah  &  Madden, 
17  L.  C.  J.  29, 8.  C.  1872 ^  1064  C  C. 


POWER  OP  ATTORNEY— 5^ 
AGENCY. 


PRACTICE. 
I.  RuLMOF,  M  RULES  OF  PRACTICE. 


PRAECIPE— iSsc  PROCEDURE,  Fiat. 


PRATIOIEN— &€  EXPERTS. 


tJ^AMBLB-Ste  ACTS  OP  PARLIA- 

MENir. 


PSECEDENOB. 
I.  Ov  Actions,  tee  COURTS,  Powebbof. 


PRBCIPnt— 5m  KARRIAGE 
CONTRACTS. 


PRBROaATlYB  CASES— .Se^ 
CAPIAS,  BiMtti  of  DisriNDANT. 


PRESCRIPTION. 

I.  Absolvtb,  668. 
n.  AoAiKST  Abskmtei,  659. 
III.  Aoainst  Pbessnts,  660. 
lY.  BetwsrN  Coksortb,  661. 
V.  Br  THs  Crown,  662 
Yl.  Bt  Third  Party,  663. 

VII.   COMMSNCENBNT  OF,  664.  666. 
TPI.  DpiBIMQ  MlHORlTT,  666. 

.  ExoLiSH  Law  of,  667,  668. 
FoRnov,669. 
U  How  AotPiRKD,  670, 571. 
1m  CoxiiBaaiAL  Mattbrs,  672. 

.  IXTSREVFtXOir  OF,  573-^. 


•  XIY.  Law  of.  686, 687. 

XV.  Of  Actios* 
I  ,  AgaiMi  CorvoroHpn^  688. 
,      Against  FiiMie  Officer,  689,  690. 

Against  RegistrWj  691. 

By  Fanners,  692. 

"    Railway  Companies,  693. 

f  School  Teachers,  694. 
Retrait  Fiodal,  &96 
For  Goods  Sold,  696,  697. 
For  Penalty,  698. 
In  Nullity  of  TuUn^s  Account,  599. 
W  Damages,  60(M>04. 
Quanto  Minoris,  606. 
Xvl.    Of  Arrears  of  Intrrbbt  o&  Rsktk 

COMSTITC^E,  606. 

XVU.  Of  Attorney's  Fees,  607. 
XYIII.  Of  Bailiff's  Fees,  608, 609. 

XIX.  Of  Bills  and  Notes,  610-626. 

XX.  Of  Boundaries,  627-634. 

XXI.  Court  House  Fees,  635. 

XXII.  Of  Dower,  636. 

XXIII.  Of  FisBiNO  Riobts,  637. 

XXIV.  Of  Foreign  J  udokent,  638,  639. 
XXY.  Of  Land.  640-645. 

XPVI.  Of  Landlord's  Right  OF  AonoXf64^^ 
XXVIL  Of  Lanes  and  Ways,  647. 
XXVin.  Of  Uan,  648. 

XXIX.  Of  Mandate,  .649. 

XXX.  Of  Mandator's  Claim,  660. 

XXXI.  Of  Mixed  Aotiov,  661. 
XXXn.  Of  Monbablbs,  652'>664. 
XX'X.  Of  Oblioatiov  Soos  SBtwr  PuiTti;. 

655. 

XXXIV.  Of  Phtsioiav's  AoooWT,  656-658*. 

XXXV.  Of  Rbnt, 659-662- 
XXXVL  Of  RBPRuis  MATUMONULBd,  66^^ 

664. 

XXXVn.  Of  Resolutory  Aotiovb,  665l 

XXXVriL  Of  Roads,  666. 
,    XXXIX.  Of  Seigniorial  Riobtsi  667. 

XL.  Of  Tithes,  668^71. 

XU.  Of  Title,  672. 

XLU.  Of  Wages.  673-68^. 

XLin.  Ordinance  of  1670,  68L 

XUV.  Pleading,  682,  683. 

XLV.  Renunciation  of,  684. 

XlYL  What  Constitutes,  685. 

XLVII.  Who  Mat  Plead,  686. 

I.  Absolute. 


658.  Where  the  defendi^nts  to  an  motion  ngnf  nsft 
them  by  a  bailiff  for  fees  due  bj  a  deceaaecl 
advocate,  of  whom  they  were  the  legal  repreo 
seotatives,  pleaded  the  prescription  of  thuse^ 
years  under  12  Vic,  cap.  44,  eaoh  prescriptioik 
was  hel4U>  be  absolute  and  the  action  dis* 
QiiRsed.  Lepailleur  v.  Scott  et  at,  1 L.  G.  J.  275k 
8.  C.  1866  J  2267  C.  C, 

II.  Against  Absentee. 

559,  In  a  hypothecary  action  in  which  the*- 
defendant  set  up  a  plea  of  ten  years,  and  the- 
plaintiff  replied  that  the  property  was  situated 
id  Montreal,  and  he  himfielf  bad  always  resided 
in  Quebec,  that  a  prescription  of  twenty  yeara 
as  between  absentees  was  reqiiired  aswithiaihe^ 
116th  Art.  of  the  Custom  of  Paris — Held,  main-- 
taining  the  decision  of  the  oouri  below,  tfaeootiri 
of  appeal  being  equally  divided,  that  ub  boUk 
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f>la]Dtiff  and  defendant  were  resident  and  domi- 
<Ued  in  Lower  Canada,  that  tbey  could  not  be 
-ooaeidered  absentees,  and  the  plea  of  prescrip- 
ttion  of  ten  years  was  maintained  with  cofits. 
JStewmrt  &  Blair,  2  L.  C.  J.  123,  Q.  B.  1857; 
'86  G.  G. 

ni.  AoAivsT  Pbbbehts. 

660.  And  in  the  same  case — Held;  that  in 
•matters  of  prescription,  under  the  116th  Art,  of 
4be  Custon  of  Pans,  persons  residing  within  the 
limits  of  the  same  coutume  are  repn&d  presents . 
irrespective  of  the  jurisdiction  of  the  courts,  and 
that  therefore  tb«  prescription  of  ten  years  runs 
4icain8t  persons  residing  in  Lower  Canada, 
d^lthough  in  different  districts.  Stewart  k  Blair^ 
«6L.  C.R.  433,  Q.B.  1866. 

lY.   BkTWBBN  COKSOBTB. 

661.  In  an  action  b^  the  universal  legatee  of 
f^he  wife  for  the  riprtses  matrimoniales  which 
I  had  been  estrUished  by  the  judicial  separation  of 
-{■property  had  between  her  and  her  husband  dur- 
ing Ims  lifetime,  and  the  defendant  pleaded  a  pre- 
scription of  thirty  years — Hddi  confirming  the 

Judgment  of  the  court  below,  that  prescription 
does  not  run  between  consorts  during  their 
lives,  and  that  no  prescription  had  been  acquir- 

^ed  since  the  death  of  the  husband .  Meneeher  & 
CauthUr,  16  L.  C  R.  181  &  1  L.  G.  L.  J.  82, 

<i.  B.  1866 1  2233  &  2236  C.  C. 

v.  By  the  Crown. 

^62.  The  plaintiff  brought  petitory  action  to 

recover  possession  of  a  tract  of  laoa  in  Upper- 

^^wn,  Quebec,  upon  which  had  been  erected  and 

.had  existed  for  a  great  number  of  years  works  of 

importance  for  the  military  defense  of  the  coun- 

r4ry,  and  which  also  for  years^namely  for  upwards 

'Ot' thirty  years  prior  to" the  transfer  under  which 

olaintin  claimed,  the  military  government  of 

iier  Migesty  for  such  purposes  of  defense  was 

seized  and  possessed  of,  and  in  defense  to  the 

action  the  defendants  pleaded  all  the  rights  of 

prescription  by  which  property  may  be  acquired 

— Heldj  that  the  Crown  might  acquire  property 

A)j  prescription  of  thirty  years,  but  the  owner 

•anient  have  interrupted   such  prescription  by 

Mtition  of  right,  a  remedy  which  might  have 

been  used  as  well  in  the  colonies  as  in  the  mother 

•country;  but  the  property  in  question  having 

-t)een  so  held    by  the  Crown    for  upwards  of 

thirty  years  for  the  militanr  defense  of  the 

country  could   not  now  be  claimed  by  petitory 

^action.     Lmorte  &    The  Principal  Officers  of 

ArtiUery,  7  L.  C.  R.  486,  S.  C  &  Q.  B.  1867  ; 

-2211  k  2212  C  C. 

VL  By  Third  Party. 

663.  In  order  to  Profit  by  the  prescription  of 

'len  years  it  is  sufncient  that  the  third  party, 

into  whose  possession  the  property  has  passed, 

'was  in  good  faith  at  the  time  of  his  acquisition, 

..and  a  knowledge  of  defeats  in  his  title,  or  that 

of  his  auteur,  acquired  only  since  the  ac<]^uiBi- 

4ion  of  the  property  will  not  vitiate  his  right. 

jApage  et  at  v.  Chartier^  11  L,  C.  J.  29,  S,  C. 

tt8€6 ;  2263  C.  C. 


VII.  Gommhiobmivt  of. 

664.  The  long  fjrescripCkm  of  thirty  years  to 
a  debt  by  obligation  mtut  be  calculated  from 
the  date  of  the  instrument,  if  it  be  payable  on 
demand.  Young  v,  Stewart,  2  Rev.  wiAg.  76, 
K.  B.  1820. 

666.  In  an  action  for  arrears  of  seigniorial 
dues  against  the  husband  of  the  donee  of  the 
property  on  which  they  had  accrued,  and  who 
naa  accepted  the  property  subject  to  each 
charge — Heldt  on  the  plea  of  preseription  of 
thirty  years  by  defendant,  that  prescription  runs 
only  from  the  time  when  a  debt  is  exigible,  and 
not  from  the  date  of  a  deed,  whether  it  be  an 
original  covenant,  or  only  in  acknowledgment  of 
the  existence  of  the  debt.  Fortier  es  qual,  v. 
Cautin  et  ux.,  17  L.  G.  R.  337,  S.  C.  1867. 

VIH.  Dqriko  If  nroBiTY. 

666.  In  an  action  en  homage  by  the  appel- 
lant or  plaintiff  to  establish  the  boundwes 
between  himself  and  the  defendaut-^JJeU,  that 
the  prescription  of  ten  years  with  title,  to  have 
the  effect  of  acquiring  the  proprietorship  of  an 
immoveable,  does  not  run  during  the  minority 
of  the  party  to  whom  it  is  opposed.  Deocyam  v. 
Watson  &  Dubuc  et  uz,  k  Vubuc  k  Deiojfau, 
1  L.  G.  J.  137,  Q.  B.  1866 ;  2232  k  2269  C.  G. 

IX.  English  Law  or. 

667.  The  English  Statute  of  Limitations  is  a 
g|ood  peremptory  perpetual  exception  to  an  ac- 
tion for  the  recovery  ofa  debt  contracted  in  Lon- 
don .  Hogrn^  V.  Wilson,  3  Rev.  de  L6g.  197,K.a 
1820. 

668.  But  in  an  asaompsit  action  by  one  mer- 
chant against  another,  the  English  Statute  of 
Limitations  was  declared  not  to  te  law  in  Gattada. 
Butler  V.  McDougtOl^  2  Rev.  de  L6g.  70»  K.  B. 
1836. 

X.  FOREIOV. 

669.  Where  to  an  action  on  a  foreign  judg- 
ment the  defendant  pleaded  among  other  things 
the  prescription  acquired  in  the  state  where  the 
original  action  was  brought — Heldt  that  the 
Statute  of  Limitations  of  a  foreign  country  oonM 
not  be  judicially  noticed,  but  must  be  proved  as 
a  fact  before  the  courts  here  can  decide  upon 
its  nature  and  effect.  Addams  k  Wordm,^ 
L.  C.  a  237,  Q.  B,  1866. 

XL  How  AOQUIRED. 

670.  In  a  petitory  action  to  which  the  defen- 
I  dant  pleaded  the  prescription  of  thirty  yea's— 

Heldf  in  the  Superior  Court,  that  he  had  a  right, 
for  the  purpose  of  establishing  such  prescrip* 
tion,  to  avail  himself  of  the  poesession  of  his 
antecedents,  without  establishing  anything  to 
connect  the  two  possessions ;  but,  in  appeal, 
though  the  judgment  was  maintained  on  another 
ground,  the  right  of  the  defendant  wider  the 
circumstances  to  set  up  the  pOMeasion  af  hia 
predecessors  was  denied.  SuMard  si  sd»  k 
Lefebwe,  13  L.  G  R.  481,  Q.  B.  IMS;  tW 
C  C- 

671.  And  where  the  plaintiff  oontoitoi  ta 
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oppcMitioB  dftiming  the  land  he  had  seised  by 
retting  m  a  prescription  of  ten  years  acquired 
bj  tM  defendant*  and  it  appeared  that  the 
•defendant  had  nossessed  only  from  the  third  of 
Jaly,  1848,  to  the  twentynseoond  of  June,  1868, 
^he  contestation  was  dismissed  both  on  that 
ground  and  also  on  the  ground  that  the  plamtiff 
•could  not  invoke  a  prescription  acquired  by 
defendant.  Butter  v.  fhibodtauk  Torrancef 
U  L.  C.  R.  306,  S.  C.  1863. 

XII.  Ik  ComnEKOiAL  Matters. 

672.  In  an  action  for  loss  under  a  marine 
insurance  policy — Held,  thst  the  prescription 
of  claims  of  a  commercial  nature  is  so  absolute 
thai  a  reserve  of  plaintiffs'  recourse  in  a  judgment 
rendered  in  appeal,  after  the  lapse  of  the  prescrib- 
ioff  period,  dismissing  their  action  for  tne  same 
deot  broagbt  within  the  prescribing  period,  will 
not  avail  against  such  prescription .  James  ei  al. 
^  The  Sun  MuiwU  Insurance  Company  of  N^ 

York,  20  L.  C.  J.  1»4,  S.  C  1876 ;  2267  C.  C. 

Xm.  ImrBBPRBTATlOK  07. 

673.  Where  to  an  action  on  a  note  the  defend- 
ant pleaded  prescription,  and  the  plaintiff  filed 
<a  letter  whiah  he  claimed  interrupted  the  pre 
«cription,  but  which,  though  reterrins  to  a  note 
did  not  specify  any  particular  note^Hdd,  that  in 
the  abeenpe  of  proof  to  the  contrary  it  would  be 
presumed  to  ref  r  to  the  note  in  question,  and 
the  plea  wa<i  dismissed.  Thompsons*  McLeod^ 
I.  L.  C.  J.  1«^,  8.  C.  1867 ;  2224  C.  C 

674.  But  in  another  case  of  the  i>ame  kind  in 
^faich  proof  of  the  letter  and  of  its  meaning  was 
made— JTeZd,  that  there  was  no  legal  interruption 
of  the  prescription.  CoU  et  al.  v.  Morisout  2  L.C. 
J.  207  A  8  L.  C.  R.  262,  8.  C.  1858 ;  2227 
C.  C. 

676.  But  in  action  for  good^  sold  and  de- 
livered— Held,  that  payments  on  open  account 
-within  the  time  of  limitation,  interrupted  pre- 
scription. Benjamin  et  al  v.  Duchesnay  etvir.t 
-5  L.  C.  J.  168,  C.  C.  1860;  2266  C.  C. 

676.  Where  in  answer  to  pleas  of  prescription 
the  plaintiff  showed  that  the  de'endant  had 
replied  to  a  demand  of  payment  by  saving  that 
lie  bad  a  larger  account  against  the  plaintiff- 
Aid,  that  this  wan  a  sufficient  acknowledgnie<it 
4o  interrupt  the  prescription,  andtiie  action  was 
maintains.  Deliale  v.  McGinniSt  4  L.  C.  J. 
146,  S.C  1860;  2227  CC 

677.  Where  action  was  brouj^ht  for  the  ba- 
lance of  a  promissory  note,  and  the  defendant 
pleaded  prescription — Heldy  that  payments  on 
account  of  a  promissory  note  within  five  years 
interrupted  the  prescription,  notwithstanding  no 

-action   had   been   brought  within   that   period* 
T&rrance  v.  PhObin,  4  U  C.  J.  287,  8.  C.  1860  j 
-2227  CC. 

678.  And  in  another  case  of  the  same  kind, 
where  the  plaintiff  answered  that  the  defendant 
had  acknowledged  the  debt  in  an  action  instituted 
iBome  time  More,  and  which  had  since  suffered 
peremption — Heldt  that  the  admission  referred 
to  did  not  of  itself  constitute  an  interruption  of 
the  prescription,  especially  as  the  cause  in  which 
it  was  made  had  since  been  extinguished  by 
f}eremptk>D,  and  also  as  such  acknowledgment 


wasTnade  upwards  of  five  years  previous  to  the 
institution  of  the  present  action,  the  answer  of 
plaintiff  must  be  dismissed,  and  the  plea  of  de- 
fendant maintained  with  costs.  Malo  v.  O^Heir, 
7  L.  G.  J.  79,  &  G.  1862 ;  2224  etse([.  C.  G. 

679.  In  an  action  for  dower  to  which  prescrip- 
tion was  pleaded— ^(s2d,  that  a  payment  maae 
under  a  judgment  rendered  in  favor  of  one  of  the 
claimants  by  the  proprietors  of  immoveables 
burdened  with  dower  docji  not  interrupt  the  pre- 
scription with  respect  to  the  other  portions  of 
the  dower  not  claimed.  Bisson  et  al.  v.  Miehaud 
et  al,  1 2  L.  G.  R.  213,  8.  C.  1862. 

680.  Entries  made  in  a  book  by  a  creditor  of 
a  pajrment  will  not  prove  interruption  of  pre* 
scnption.  Legault  v.  Viau,  14  L.  G.  J.  66, 
G.  G.  1869 ;  1229  G.  G. 

681.  Payment  on  account  either  of  capital  or 
interest  is  sufficient  to  interrupt  prescription- 
Hall  V.  Devany,  3R.  L.  46H,  8.  G.  R.  1871. 

682.  But  such  payments  must  be  accompanied 
by  circhmstances  of  such  a  nature  as  to  justify 
the  plaintiff  in  believing  that  there  was  an  inten- 
tion to  pay  the  balance.    lb. 

683.  A*  payment  made  of  the  donee  of  an  im- 
moveable property,  as  agent  of  the  douor,toward6 
the  discharge  of  ahypothec  on  the  immoveable  in 
question,  does  not  interrupt  the  right  of  the  donee 
to  the'lienefit  of  the  ten  year«*  prescription. 
Kaigle  k  Pierce.  1  R.  L.  697,  8.  G.  R.  1868  A  16 
L.  C.J.  227,  Q.B.  1871. 

684.  Nur  does  the  knowledge  by  the  donee  of 
the  exictence  ot  the  hypothec  at  the  time  he 
acquired,    lb. 

686  Where  certain  parties  were  collocated  on 
the  proceeds  of  the  sale  of  the  real  estate  of  the 
defendant,  and  the  plaintiff  contested  the  collo- 
cation on  the  grouncT that  the  arrears,  which  were 
the  arrears  of  such  collocation,  were  prescribed, 
with  the  exception  of  five  years,  and  plaintiff 
answered  that  oy  deed  of  donation  the  plaintiff 
promifted  to  pay  the  arrears  and  thereby  inter- 
rupted the  prescription — Held^  that  as  the  deed 
of  donation  mentioned  no  amount,  that  the  pre- 
scription was  nor  interrupted,  and  the  colloca- 
tion was  reduced  accordingly.  Lanthier  &  Mc- 
Donald k  The  Heirs  De  Beaujeu,  6  R.  L.  186, 
8.  G.  1873. 

XIV.  Law  op. 

686.  The  plaintiff  sued  the  defendant  for  the 
amount  of  a  double  emphi  in  an  account,and  also 
for  the  recovery  of  moneys  paid  to  the  defend- 
ant's use  with  interest,  etc.  The  defendant  filed, 
among  other  pieaH,a  plea  of  prescription  of  action 
in  coniMiercial  matterrf  for  six  yearcj,  a  plea  of 
five  year.-*  with  re<;ard  to  the  note  and  accept- 
ances sued  OD,  without  tendering  the  oath,  a 
plea  of  pre.<cription  of  five  years*  tendering  the 
OAih—Meld^  that  the  Englinh  8tatute  of  Limita- 
tions wa8  never  m  force  in  Lower  Ganada,  and 
that  the  Provincial  Statute  10  &  11  Vic,  cap.  1 1, 
had  no  retroactive  effect.  Russel  k  Fisher,  4 
L.  G.  R-  239,  Q.B.,  k  Langiois  etal*w,  Johnston, 
4  L.  G.  R.  367,  S  C.  1H64. 

687.  And  no  prencription  exists  as  to  promis- 
sory notes  due  and  payable  more  than  five  years 
before  the  cominjc  into  force  of  the  statute  12 
Vic,  cap.  20.  Wing  v.  Wing,  4  L.  G.  R.  261, 
8.  G.  1852. 
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iions.    The  SoUeiior  Oeneral  St  Darling  ti  aZ., 
2L.G.R.  20,8.0. 1861. 

443.  And  hdd^  alsoi  that  the  om lesion  of  the 
words '*  affaiuBt  the  form  of  the  statute"  was 
fotal.  lb. 

XUn.  IhLbssob  and  LisssK  Gasbs. 

444.  Where  a  lessee  brings  action  in  eject- 
ment ander  the  statute  18  Vic.  cap.  108,  it  is  not 
necessary  to  invoke  such  Act  in  the  declaration. 
Brwon  v.  Jane9>  4  L.  C.  J.  35,  S.  C.  1860 ;  887 
ti  sea,  C.  G.  P. 

44o.  There  is  no  incompatibility  between  the 
allegations  of  a  verbal  lease  and  an  account  for 
lease  and  occupatioo .  Harrowtr  &  Wilkie,  1 
L.  G.  L.  J.  37,  <5.  B.  1865. 

XLIV.  In  Maritime  Gases. 

446.  An  allegation  in  a  case  of  damage  by 
oollision  pleaded  in  general  terms  the  history  of 
the  ship  proceeded  against  for  some  days  pre- 
vious to  the  collisioui  statements  made  by  the 
mate  and  seamen  of  the  ship,  proceeding  with 
respect  to  the  state  of  their  vessel,  the  age  of  the 
latter  ship,  variation  between  the  accounts  given 
in  the  protest  and  libel,  and  delay  in  instituting 
the  proceedings— JTe/d,  that  the  previous  history 
of  the  ship  was  admissible  as  oeing  usual  ana 
convenient.  The  Mellona  inre.,  2  Rev.  de  Leg. 
288,  Q«  B.  1846. 

447.  And  held,  also,  that  such  only  of  the 
statements  as  formed  part  of  the  ree  gesta  were 
admissible.    lb. 

448.  Beld,  also«  that  the  aee  of  the  ship 
miffht  be  pleaded  to  account  for  her  loss.    lb. 

449.  And  that,  inasmuch  as  the  protest  itself 
was  to  have  been  brousht  in,  the  statements 
contained  in  it  need  not  oe  pleaded.    lb. 

450.  And  that  it  was  not  necessary  to  allege 
in  the  responsive  allegation  the  delay  appearing 
on  the  face  of  the  proceedings.    lb. 

XLV.  In  Opposition. 

451.  Held,  on  demurrer,  that  a  plea  to  an 
opposition  afin  d'annuler  founded  on  a  judgment 
in  separation  of  property,  which  attacks  the 
validity  of  the  erounu  upon  which  such  judg- 
ment is  rendered,  is  bad.  Eouth  v.  Maguire  k 
Maguireei  ah,  10  L.  G.  R.  206,  S.  G.  1860. 

452.  Several  lots  of  land  were  seized  and  sold 
and  the  moneys  returned  into  court.  None  of  the 
lots  being  advertised,  they  being  held  in  free  and 
common  soccage,  the  respondent  filed  an  opposi- 
tion and  claimed  on  one  of  the  lots  in  the  usual 
way  as  a  hypothecary  creditor.  The  appellant 
had  a  special  mortgage  on  the  lot  in  question, 
but  in  her  opposition  she  did  not  allege  that  the 
lot  was  held  in  free  and  common  soccage.  On 
a  contestation — Held,  reversing  the  judgment  of 
the  court  below,  that  such  an  allegation  was  not 
necessary,  and  that  to  set  aside  the  col  location  of 
the  respondent, who  had  been  ranked  before  her, 
it  was  only  necessary  to  allese  the  fact  in  aues- 
tion,and  notwithstanding  such  fact  had  not  oeen 
alleged  she  was  entitled  to  costs  of  contestation 
which  had  been  denied  her  in  the  court  below. 
•Evane  dt  Boomtr,  11  L.  G.  K.  465,  Q.  B.  1861. 


XL VI.  In  Pktitort  Action. 

453.  Where  the  defendant  in  a  petJlorr  action 
pleaded  that  before  the  date  of  the  pkiBtiff'» 
title  he  had  been  in  possession  of  tbe  lot  as 
proprietor  for  more  than  ten  years,  and  setting 
up  no  title,  the  plea  was  hdd  to  be  irreguhtf- 
and  insufficient  m  law,  as  failing:  to  all^e  with 
sufficient  certainty  an  adverse  title  on  his  part.. 
Osgood  A  Kellam,  10  L.  G.  R.  22,  Q.  B.  1859. 

454.  And  in  another  petitory  action — Held, 
that  the  plaintiff  could  not  succeed  nppii  a  title 
which  had  not  been  pleaded,  and  whicb,  con- 
sequently, the  defendant  had  had  no  opportunitjr 
of  answering.  Oibeon  &  Wear,  6  L.  G.  J.  78  A 
12  L.  G.  R.  98,  Q.  B.  1863. 

XL VII.  In  Quo  Warranto. 

455.  The  petition  required  for  tbe  issuing  of  a. 
writ  of  quo  warranio,  which  sets  forth  generally 
the  grounds  of  complaint,  is  sufficient,  without 
setting  forth  the  details.    Fraser  A  Buieau,  10> 
L.  G.R.  289,  Q.  B.  1860. 

XL  VIII.  In  Revendication. 

456.  In  an  action  in  revendication  if  the  de» 
fendant  be  in  possession  as  a  lessee  of  the  pro- 
perty demanded  he  must  plead  his  lease  by 
exception  dilatoire.  Clement  v.  JSamel,  I  Rev. 
de  lAg,  506,  K.  B.  1817. 

457.  And  where  the  defendant  in  sach  action  , 
pleads  by  excq>iion  temporaire  that  he  held- 
the  property  demanded  as  guardian,  appointed 
by  a  justice  of  the  peace,  and  prays  tnat  the 
plaintiff's  action  be  aismissed,  it  id  irr^ular. 
Pacaud  v.  Begin^l  Rev.  de  L6g.  507,  K.B.  181  &. 

458.  And  held,  also,  that  he  could  only  stay 
proceedings  until  the  person  firom  wbooi  he 
derived  authority  to  keep  the  property  claimed 
is  made  a  party  to  the  suit,  and  his  exception,, 
therefore,  pnould  be  an  exception  ditototre.    lb. 

459.  In  an  action  in  revendication  the  title  on 
which  the  plaintiff  claims  must  be  distinctly 
stated  in  the  declaration,  and  if  it  is  not  it  is  a 
good  cause  of  exception  to  the  form.     Poulkiot' 
V.  ScoU,  3  Rev.  de  L6g.  195,  K.B.  1820. 

460.  And  where  the  defendant  pleaded  that 
the  plaintiff  did  uot  demand  by  his  declaratioo 
to  have  the  attachment  in  revendication  de- 
clared good  and  valid,  and  that  the  effects  seized 
be  delivered  up  to  him — Held,  confirming  the 
judgment  of  the  court  below,  to  be  unnecessary^ 
as,  oy  the  writ,  the  defendant  was  called  upon  U> 
show  cause  why  the  attachment  should  not  be 
declared  good  and  valid,  which  was  equivalent 
to  a  demand  that  the  efifects  seized  be  delivered 
to  the  plaintifii  and  the  writ  and  declaration  be 
considered  as  one.  Jackeon  &  Filteau,l5  L.G.R. 
60,  Q.B.  1864. 

XLIX.  In  Review. 

461.  A  motion  was  made  by  the  defendant  to 
discharge  the  dSlib6ri,  because  it  was  not  stated 
in  the  motion  for  review  that  the  party  i^^)eal> 
ing  was  s^grieved  b^  the  judgment  of  the  oooit 
below— .fifffl<2,  that  it  was  not  necessaxjr  for  the 
party  to  tel!  the  court  that  he  was  aggneredtihe 
fact  of  his  bein^  aggrieved  being  soffieienUy 
shown  by  his  asking  for  a  reyision  of  the  judg- 
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ment.    Harie  r.  AUe  A  Hart,  1  L.  C.  L.  J.  6I| 
S.  G.  R.  1865. 

L.  Ibreouuulities  or. 

4^  The  court  will  not  allow  a  trivial  irregu- 
lurity  in  tlko  senrice  of  a  copy  of  a  plea  to  pre- 
▼ail|  if  it  appear  that  the  plamtiff's  attoroej  wae 
aware  of  its  conteois.  OmiUard  ▼.  Eacham- 
bault,  8  Rev.  de  lAg,  303,  K.  B.  1818. 

463.  Where  a  partj  knowing  of  irregularities 
io  the  proceeding  bcSbre  the  lower  coart  failed 
to  urge  them  there,  but  urged  them  before  the 
Court  of  Appeal  and  succeeded  there — Held,  that 
he  could  not  be  allowed  the  costs  of  his  appeal. 
DaigU  &  Ktmbal,  15  L.   C.  R.  138,  Q.  B.  1834. 

LI.  Joint  Pleas. 

464.  If  the  legal  interest  of  several  persons 
who  are  parties  to  a  contract  be  joint  thej  must 
join  in  an  action  which  in  form  is  ex  contrctetu. 
McLeUh  V.  Lees,  2  Rev.  de  L6g.  123,  K.  a  181 1 . 

465.  Under  12  Vic  ,cap.  38,6ec.  2d,an  exception 
to  the  form  and  an  exception  of  payment  cannot 
be  pleaded  at  one  and  the  same  time.  Dubi  k 
Pratdx  &  Pa^in  et  al^  1  L.  G.  R.  364,  S.  G.  1851. 

466.  And  \n  another  case — Heldt  that  the 
plea  of  general  issue  is  incompatible  with  the  plea 
of  peremptory  exception  admitting  the  making 
of  a  promiasory  not4  or  the  eale  and  delivery, 
but  alleging  payment  of  the  same,  and  the  allega- 
tions otsucn  plea  of  exception  are  not  necessarily 
diviflible,otherwise  no  issue  can  be  raised  upon  it. 
McLean  v.  McOormick,  1  L.  G.  R.  369,  S.  G,  1851. 

467.  Two  defendants  cannot  by  exception  to 
the  form  tiled  by  them  jointly  plead  causes  of 
nullity  applicable  to  only  one  of  them*  The 
Union  Bank^qf  Lofww  Canada  v.  McDonald  ti 
al„  19  h.  G.  J.  275,  S.  G.  1875. 

HI.  Joint  AVD  Several. 

468.  In  an  action  against  two  persons  on  a 
contract  alleged  to  be  joint  and  not  several,  if  it 
appear,  on  the  contrary,  that  it  is  several  and  not 
joint,  and  the  declaration  contain  no  other  counts, 
DO  judgment  can  be  «ven  against  isither  of  the 
defendants.  Boy  v.  Blagdon  k  Boucher,  2  Rev. 
del^g.  123,  K.B.  1817. 

Lin.  Judgment  in  Gonfobmitt  with. 

469.  Where  the  plaintiff  had  brought  an 
action  en  bomage,  instead  of  a  petitory  action, 
and  the  action  had  been  maintamed — Held,  in 
appeal,  that  the  judgment  would  not  be  dis- 
turbed, as  the  question  had  not  been  raised  by 
the  pleading,  and  as  the  judgment  had  Mttled 
correctly  the  right  of  the  parties.  Atkinson 
eial.  &  Ball  etux.,  19  L.  G.  J.  192,  Q.B.  1874. 

LIV.  Litispendence. 

470.  To  support  a  plea  of  litispendence,  the 
first  and  second  action  must  be  between  the 
same  parties,  and  the  cause  of  action  must  be 
the  same,  not  only  as  to  the  thing  demanded  but 
OB  to  the  grounds  on  which  it  is  asked ;  it  cannot 
otherwise  be  maintained.  Voyer  v.  Ouyon,  3 
Kev  de  L6g.  197,  K.  B.  1817  $  136  G.  G.  P. 

471 .  The  plea  of  litispendence  is  the  proper 


plea  when  another  cause  on  thesftme  [[round  and 
between  the  same  parties  is  pending  in  another 
jurisdietionj  and  it  is  foundra  on  the  fact  that 
another  junsdiction  is  already  seized  of  the  case. 
When  l)oth  cases  are  depending  in  the  same 
oourt,  the  exception,  if  there  be  any  necessity  for 
an  exception,  should  not  be  peremptory  but 
dilatory,  but  a  motion  to  stay  proceed! nss  is  a 
better  course.  Rofity  k  Oliva,  3  Rev.  ae  Leg, 
197,  K.  B.  1821 . 

472.  Litispendence  in  a  foreign  state  is  no 
I  bar  to  an  action  instituted  in   this    province. 
Bussel  et  al.  &  Field,  8.  G.  558,  K.  B.  1833. 

473.  A  declaration  and  writ  of  summons  filed 
in  the  prothonotar/s  office  without  a  return  of 
service  cannot  support  a  plea  of  litispendence 
in  a  suit  or  demand oontainine  the  same  grounds 
and  causes  of  action.  Step/tens  et  aL  v.  THd- 
marsh,  6  L.  G.  R.  3,  Q.  B.  1866. 

474.  Litispendence  may  exist  thoueh  the 
parties,  plaintiff  and  defendant,  oocupv  oifferent 
positions  in  the  two  actions,  and  although  the 
nrst  action  concludes  for  a  sale  and  licitation 
while  the  second  concludes  for  a  portage  en 
licitation,  Bostoell  v.  Lloyd  et  <§,,  12  L.  G.  K. 
447,  8.  G.  1862. 

475.  And  held,  also,  that  litispendence  must  be 
reckoned  fVom  the  service  of  the  writ  and  not 
from  the  day  of  the  return.    lb. 

476.  A  plea  of  liiispendenee  which  does  not 
cover  the  whole  cause  of  action  cannot  be  main- 
tained. Miller  et  al.  v.  Button,  11  L.  G.  J.  287, 
8.  G.  1866  J 136  G.  G.  P. 

LV.  Lost. 

477.  Motion  to  the  end  that  the  defendants  do 
file  a  draft  or  copy  of  their  peremptory  excep- 
tion, which  had  been  lost,  or  a  plea  to  the  same 
effect,  and  that,  in  default,  tiie  plaintiff  be  per- 
mitted to  proceed  to  trial  and  judgment  on  the 
issues  raised  and  perfected  bv  toe  general  issue 
and  the  statement  of  facts.  Motion  granted.  The 
City  Bank  v.  The  Montreal  Bank^  2  R.  G.  237, 
8.  C.  1872. 

LYI.  MiKoaiTT. 

478.  A  plea  alletsing  minority  without  allee- 
ing  lesion  is  bad.  Bluteau  v.  OoEuthier,  Q.  L.  R. 
187,  G.  G.,  &  Boucher  &  Oirard,  20  L.  G.  J.  134, 
G.  C.  1875. 

LVII.   MiSNOMSR. 

479.  A  misnomer  cannot  be  pleaded  by  ex- 
ception to  the  form .  Simoneau  k  CampbelL  3 
Rev.  de  Leg.  195,  K.  B.  1811 ;  116  G,  G.  P. 

480.  Misnomer  must  be  pleaded  by  peremp- 
tory exception,  because  it  relates  to  the  defen- 
dant and  not  to  the  court,  by  putting  in  issue  the 
plaintiff's  right  of  action  a^amst  him.  lb.  &  3 
Rev.deUg.  196,  E.  B.  1818. 

481.  But  that  the  declaration  is  not  suffi- 
ciently libelled  must,  on  the  contrary,  be  pleaded 
by  exception  to  the  form  because  it  relates  to 
the  court,  and  inasmuch  as  it  avers  the  declara- 
tion to  be  imperfect,  that  it  is  null  and  void, 
and  the  court  cannot  proceed.    lb. 

482.  And  in  another  csLse,  held,  that  misno- 
mer cannot  be  pleaded  by  exception  to  the  form* 
Jones  V.  McNaUy,  8.  R.  56,  K.  B.  1811. 
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liVUI.  Nov-Patiuvt  of  Costs. 

483.  That  eosta  due  on  a  former  action  are 
not  paid  cannot  le  pl^tded  by  exception,  but  a 
motion  to  stay  proceedings  will  be  allowed,  if  It 
appear  that  the  former  action  was  for  the  same 
c|iaBe)  and  was  heard  upon  the  merits.  CfhorHer 
Y.  MfcLeish,  3  Rev.  de  Ug.  70,  K.  B.  1821. 

484.  Non-payment  of  costs  m  a  former  action 
cannot  be  the  subject  of  a  dilatory  or  peren^p- 
tory  exception.  JRobiehaud  y.  Frater,  3  JElev.  de 
Ug.71,K.  B.1817. 

IJX."  Notice  or  Action. 

485.  Where  a  statute  requires  notice  of  action 
to  be  given  to  defendant  before  issuing  the  writ, 
it  is  not  necessary  to  allege  in  the  declaration 
fhat  such  notice  has  been  given.  Simtfrdv* 
UtiU,  4  L.  C.  B.  193,  S.  C.  1864. 

486.  And  in  another  case— ifeii,  that  such 
notice  need  not  be  recited  in  full  length  in  the 
declaration .  Dawes  v.  McGuire,  4  L.  G.  R.  347, 
8.  C.  1854. 

LX.  NuLUTT  OF  Deed. 

487.  If  an  action  be  instituted  upon  a  notarial 
deed  fraud,  and  the  consequent  nullity  of  the 
deed  cannot  be  pleaded  hj  exception,  but  .an 
incidental  demand  in  rescission  must  be  filed. 
Bradley  v.  Blake,  1  Rev.  de  Leg.  505,  K.  B.  1812. 

488.  In  an  action  to  recover  the  amount  of  an 
obligation  executed  by  defendant,  to  which  he 
pleaded  that  at  the  time  it  was  entered  into  he 
was  of  unsound  mind — Held,  reversing  the 
judgment  of  the  court  below,  that  such  cause  of 
nullity  could  be  pleaded  at  any  time  by  excep- 
tion, and  that  neither  an  incidental  demand  nor 
direct  action  was  necessary  for  that  purpose. 
Balcro  v.  Delesdemiers,  2  L-  C.  R.  325,  Q.  B. 
1852. 

LZI.  NuLUTT  OF  Return. 

489.  A  sheriff's  return  is  an  authentic  act, 
and  cannot  be  impeached  without  an  inscription 
<ii  faux  and  an  incidental  demand  in  rescission 
founded  on  affidavit  Boulanger  &  Holmes^  3 
Rev.  de  lAg.  198,  £.  B.  1818. 

LXII.  Nuluty  of  Title. 

490.  A  defendant  may  by  exception  invoke 
the  nullity  of  ithe  title  set  up  by  the  adverse 
party  without  proceeding  directly  by  action  on 
inciaental  demand  to  rescind  such  title.  The 
Principal  Officers  of  Artillery  k  Taylor  et  alt 
IL.C.  R.  481,  Q.B.  1851. 

LXin.  Payment. 

491 .  A  plea  of  payments  alleged  to  have  been 
made  at  different  periods  which  does  not  shew  the 
dates  and  amounts  of  such  payments  is  bad, 
and  will  be  dismissed  on  demurrer.  Les  Dames 
Religieuses  Ursulines  de  Quebec  ▼.  Berry,  10 
L  C.  R.  194,  8.  C  1860. 

492.  A  plea  of  payment  or  compensation  by 
contra  account  is  a  sufficient  admission  of  the 

£laintiff*s    demand.     Thayer   &     Wtlscamj   9 
,.  C.  J.  1,0.  B.  1861, 


493.  But  a  plea  of  preecnption  aOfgiif  p9' 
meat,  and  acoompaaied  by  a  dtfense  em/miflii 
not  an  admission  w  the  plaintiff's  demand.    lb. 

494.  Payment  and  tender  must  be  pleaded  by 
way  of  perpetual  peremptory  exception.  Dtrbes 
etaLk  AVcinson,  P.  R.  40,  K.  B.  1810 ;  136,  sec 
3,  C.  C.  P. 

LXIV.  Pleas  to  the  Mekitb. 

495.  A  demurrer  is  a  plea  to  the  merits. 
Normand  v.  HuoU  9  L-  C.  K.  405,  S.  G.  1859. 

496.  Where  defendant  after  being  foreclosed 
was  allowed  on  affidavit  to  file  a  plea  to  the  mer- 
its on  paymentof  costs — Held,  tnat  a  plea  deny- 
ing the  fraud  and  d4e(miiiure  set  up  by  the 
plaintiff  would  be  deemed  a  plea  to  the  merits. 
Zeeming  ei  al.  ▼.  Bobertsan,  11  L.  C.  B.  492, 
S.  C.  186K 

LXY.  PaiaoBiFTiov. 

497.  Where  on  the  face  of  the  pteadiogs  it 
appears  that  a  note  of  hand  is  of  more  thsa 
five  years'  standing,  and  prescription  is  pleaded; 
the  court,  on  oath  made  by  the  defenoant,  will 
dismiss  the  action.*  Benton  t.  Styles,  3  Rev. 
de  Leg.  38,  K.  B.  1812. 

498.  Where  to  an  action  for  seaman'a  wages 
the  defendant  pleaded  prescription,  under  the 
127th  Art.  of  the  Goutume  de  Pms—Held^  that 
such  plea  was  insufficient  as  not  containing  an 
affirmation  of  payment  or  offer  of  payment. 
Barbeau  v.  Grant,  4  L.  C.  J.  297,  8.  C.  1860 ; 
2267  C.  C. 

499.  A  plea  of  prescription  alleging  payment 
and  accompanied  by  a  d^ense  en  fast  w  no 
admission  of  the  plaintiff's  demand.  Thayer 
k  WiUcam,  9  L.  G.  J.  1,  Q.  B.  1861. 

500.  In  an  action  for  attorney's  fees — Htld^ 
that  where  the  defendant  pleaded  prescriptioot 
that  the  plea  would  be  dismissed  on  demurrer, 
unless  the  party  also  paid  and  tendered  his 
oath.  Boss  V.  Ounn,  11  L.  G.  R.  175,  S.  C. 
1861. 

501.  Where  to  estaUish  a  plea  of  preacriptioii 
the  possession  of  predecessors  is  necessarily 
invoaed,  the  names  of  such  predecessors  muft 
be  duly  set  forth  in  the  pleadings.  Sampson  k 
Taylor  etai.k  Hughes  et  0^,^13  L.  G.  R.  154, 
S.  G.  1862. 

502.  A  plea  of  prescription  is  not  neoeseanly 
brought  before  every  other  plea  or  other  excep- 
tion. Beaudry  v.  BrouUletet  mr.^  11  L.  G.  J. 
50,  S.  G.  1866 ;  136  G.  G.  P. 

503.  Pleas  of  prescription  cannot  be  pleadt^l 
by  demurrer  but  by  peremptory  exception.  Fa*t- 
Cher  V.  Bilanuer,  4  R.  L.  388,  S.  G.  1872;  136, 
sec.  3,  G.  G.  P. 

LXVI.  Puis  daebeik  GoirrnrcAKCB. 

504.  While  an  action  on  a  bill  of  exchange 
wa8  pending,  the  plaintiff  reoeived  firom  the  bank- 
rupt estate  of  the  acceptor  of  the  bill  a  portiuQ 
of  the  sum  demanded  t^  the  actioa.  The  defeni- 
ant  thereupon  filed  a  proceeding,  called  an  inter 
ventioui  and  the  plaintiflS  tJta  filing  a  retrax  : 


*  Under  tbe  Code  a  debt  presBrfbsA 
tingulahed,  and  no  aotton  ean  be  natal 
the  delay  for  pieaoripttoa  baa  e^ptosd. 
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XXTT.  Of  Down. 

636.  Id  apetitorr  action  against  an  heir-at- 
jaw,  in  which  the  piainti  A  claimed  to  be  placed 
in  poeeeeeion  of  one-eizth  of  an  nndivid^  im- 
moveable as  their  share  of  dower,  and  thedefen- 
dant  pleaded  the  prescription  often  years— ^eld 
that  proof  of  ten  years  having  elapsed  from  the 
death  of  the  fkther  and  mother,the  action  would 
be  dismissed,  and  that^notwithstanding  the  pay^ 
ment  made  in  favor  of  one  of  the  claims  by  the 
proprietors  of  the  immoveable  so  burdened  with 
dower,  which  had  not  the  eflfect  of  interrupting 
the  prescription.  Bisson  et  ai,  v.  Michaud  ei 
al.,U  L.  0.  B.  2U,  S,  G.  18C2 ;  1449  &  2236  C. 
C. 

XXm.  OFFiamifG  Rights. 

637.  A  eensitaire  who  has  been  in  possession 
of  the  right  of  fishing  in  the  River  St.Lawrenoe, 
in  fhmt  of  his  property,  for  thirty  years  and  up- 
wards, and  whose  title  declares  that  he  is  the 
proprietor  of  such  righti  may  bring  a  possessory 
action  when  disturbai  in  his  possession,  without 
being  obliged  to  produce  a  title  from  the  Grown, 
(uch  title  as  far  as  third  parties  are  concern ea 
being  presumed.  Oagnon  &  Hudan,  6  L.  G.  R. 
262,  Q.  B.  1866. 

XXIY.  Of  Fobeigv  Judombnt. 

638.  Actions  on  foreign  judgments  are  not 
prescribed  by  anything  contained  in  the  Ordi- 
nance of  1629.  King  v.  Demers,  16  L.  G.  J. 
129,  8.  C.  R.  1871. 

639.  Nor  are  there  any  shorter. prescriptions, 
acainst  foreign  judgments  than  against  our  own. 

XXV.  Of  Law. 

640.  In  an  action  in  revendication  of  apiece  of 
land — HeldfOu  proof  of  thirty  years'  possession, 
that  the  defendant  was  not  bound  to  produce  a 
title  or  to  offer  any  evidence  to  show  that  he 
held  animo  damird  or  de  bonne  foi  until  the 
contrary  was  proved  by  the  plaintiff.*  The  Semin" 
ary  ef  Quebec  v.  Patenon,  8.R.  146.K.B.  1820. 

641.  A  purchaser  of  an  immoveable  who  has 
been  put  in  possession,  and  who  has  had  his 
title  registered,  may  set  up  the  prescription  of 
ten  years  against  a  purcoaser  whose  title  is 
anterior  and  who  has  registered  previously,  but 
who  was  never  put  in  possession.  Thauin  k 
Leblaae,  10  L.  G.  R.  370,  Q.B.  1860 ;  2261  et  sea 
C.C. 

642.  In  a  petitory  action  in  which  the  defen- 
dant was  unable  to  prove  title  from  his  pre- 
decessors or  a  possession  of  thirty  years,bntwho 
had  been  in  possession  for  upwards  of  that 
length  of  time,  the  action  was  nevertheless  dis- 
missed. Stcddari  et  al,  v.  Lefebvre,  8  L.G.J. 
31,  Q.B.  1863 ;  2200  G.G. 

643.  And  in  another  petitory  action  bv  the 
vendee  of  a  person  to  whom  the  land  was 
patented,  the   defendant   having  proved  more 

•All  thlxigi,  rights  and  aotiODS,  the  prescription' of 
wlUch  is  not  otherwise  regalsted  by  law,  are  prescribed 
by  thirty  yean  withoot  the  par^  prescriDins  being 
bcand  to  produce  any  title,  and  notwitbstandiDg  any 
e3LC«ptie>iidesding bad  faith.   2242 C.C. 


that  ten  years  of  an  uninterrupted  and  peace* 
able  possession  under  title  by  himself  and  his- 
predecessors— J7eM,  confirming' the  judgnaent  or 
the  court  below,  that  prescription  was  acqniredr 
and  the  plaintiff's  action  accordinfrly  coold  not 
be  maintained*  Hogle  &  McCorkSl^  2  L.  G.  L J^ 
108,  Q.  B.  1866 ;  2193  k  2261  G.  G. 

644.  Action    was  brought  by  a   seienior  to 
lecover  possession  of  a  piece  of  land  forming^ 
pert  of  his  seigniory  against  a  party  claiming.- 
under  an  informal  dera  ttojn  one  who  had  no 
title  deed.but  who,  with  the  defendant,  had  bfei> 
in  undisturbed    posf^ession    for  thirty   years — 
Heldy  confirming  the  judgments  of  the  court s- 
below,  that  a  plea  of  prescription  bv  thirty  years 
possession  was  a  bar  to  the  action,  oecause,* first ^^ 
it  made  no  difference  that  durinfi^  the  time  of 
such  adverse  possesnion  the  seignior  had,  under 
the  statute  Geo.  IV.  cap.  69,  for  the  extinction 
of  feudal  and  seigniorial  rights  in  the  Province 
of  Lower  Gsaada,  surrendered  the  seigniory  to 
the  Grown  for  the  purpose  of  commuting  the 
tenure  into  that  of  free  and  common  soccage,the 
issuing  of  the  letters  patent  regranting  the  same 
being  uno  flatu  with  uie  surrender  to  ttie  Grown,, 
and  that  both   by   the  ancient  French  law  in 
force  in  Lower  Ganada  and  the  English  law 
prescription  ran    in  favor  of  a  party  in  actual 
possession  for  thirty  years;  and,  secondly,  that 
such  adverse  possession  ran  in  fkvcirof  a  party 
deriving  title  to  the  land  through  his  predecessor- 
in  possession.    Macdanaldk  Lambe  k  Nickle 
et  al,  11  L.  G.  J.  336  A  17  L.  G  R.  tlS  k  4  G. 
L.  J.  8,  P.  G.  1866. 

646.  And  heldy  also,  that  such  junction  of 
p08s^8sion  does  not  require  a  title  in  itself 
translaiif  de  praprUtS  from  one  possessor  tO' 
another,  but  that  any  kind  of  informal  writing 
sous  sting  privi  supported  by  verbal  evidence 
was  sufficient  to  establish  the  transfer.  lb.  k 
2242  G.G. 

XXVI.  Or  Landlord's  Right  or  Action. 

646.  Prior  to  the  Gode  no  prescription  short 
of  thirty  years  existed  against  the  landlord's 
right  of  action  for  damages.  AUis  v.  Foster ^  15> 
L.  G.  J.  13,  S.  G.  R.  1871 ;  2261 G.  G. 

XXVII.  Of  Lanes  and  Wats,  see  or  Roads.. 

647.  In  the  absence  of  direct  evidence  of  a. 
particular  title,  a  lane  or  passaee  recognized  as 
such,  and  open  as  such  for  thirty  years  and 
more,  will  oe  considered  public  property,  al- 
though no  title  Of  proels-^oerbal  establishes  that 
it  is  such  public  property.  Johnson  et  cU.  v. 
Archambault,  14  L.  Cf.  R.  222,  Q.B.  1864. 

XXVm.  Op  Loan. 

648.  Where  the  plaintiff  was  a  bourgeois  and 
the  defendant  an  ouvrier,  and  the  defendant 
pleaded  the  prescription  of  six  years  to  an  action 
on  a  loan — Seld,  not  to  applv,  as  the  parties 
were  not  traders.  Asselin  v.  Mongeaut  6  L.G  J. 
26,  G.C.  1860. 

XXIX,  Of  Mandate. 

649.  In  a  case  of  mandate  under  the  civil  law, 
the  only  prescription  that  can  apply  is  that  oC 
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on  it  M  payable  to  their  order  and,  in  an  affidavit 
for  attachment,  alleged  it  to  be  payable  to  them- 
tflves.  On  a  motion  by  the  defendant  to  quash 
the  writ  of  attachment — Heldt  that  this  was  not 
a  material  variance  so  as  to  destroy  the  action. 
Sharpley  et  al.  y.  BomOj  17  L.  C.  R.  39,  8.  C. 
1867. 

623.  In  cases  of  simfde  contract  where  there 
is  no  written  agreement,  a  variance  between  the 
pleaiiing  and  t)ie  proof  is  not  fatal,  it  is  sufficient 
that  the  substance  of  the    matter  in  isrue  be 

Eroved.     Guerin  v.  Mathe,  15  L.   G.  J.  253, 
.  C.  R.  1871 ;  320  C.  C.  P. 

LXXVni.  WUVEB  OF. 

524.  The  plaintiff  after  plea  replied  by  general 
answer  and  replication,  and  the  case  was  in- 
sf^ribed  for  enquSte  by  consent  of  the  parties — 
ffeldy  that  the  defendant  had  thereby  waived 
the  necessitv  of  a  replication  to  the  general 
answer  of  pfaintiff.  Grem$hield  et  al,  v.  Qau- 
tkier,  2  L.  G.  J.  288,  8.  C.  1858. 

LXXXL  Wavt  or  Status  in  PLAiKTirr  ob 

DEPfiNDAVT. 

525.  That  the  plaintiff  if  an  alien  must  be 
pleaded  by  peremptory  temporary  exception. 
BdlinghurBi  v.  Lte,  3  Rev.  de  L6g.  197,  K.B. 
1813. 

LXXXII.  Week  Admissable. 

526.  The  plaintiffs,  husband  and  wife,  were 
married  in  the  State  of  New  York  without  a 
contract  of  marriage,  and  immediately  returned 
to  Lower  Ganada,  where  they  resided  and  where 
they  were  again  married,  but,  with  a  contract  of 
marriage,  stipulating  separation  of  property  be- 
tween them — Held%  on  an  action  by  the  wife,  as 
separate  as  to  property,  against  her  former  tutor, 
that  the  latter  had  a  right  as  a  creditor  of  the 
husband  to  plead  the  nullity  of  the  contract  of 
marriage  so  executed  between  the  parties  in 
Lower  Ganada,  and  that,  notwithstanding  that 
he  himself  was  a  party  thereto.  Languedoe  et 
ux,  k  LavioleUe,  1  L  G.  J.  240,  S.  G.  1857 
&  8  L.  G.  R  257,  Q.  B.  1858. 

527.  And  hddt  also,  that  the  parties  them- 
selves could  not  plead  the  nullity  of  the  first 
marriage  in  order  to  establish  the'validity  of  the 
second.    lb. 


PLEDGE. 

I.  Effect  of,  528. 

II.  Privilege  of  Pledoei,  529. 
in.  Right  OF,  530. 

IV.  Rights  of  Pledgee,  531, 533. 

I.  Effect  of. 

528.  A  particular  pledge  given  by  a  debtor 
to  his  creoitors  as  security  for  the  debt  does  not 
deprive  the  latter  of  his  privilege  on  the  other 
moveables  of  the  debtor,  if  he  have  any.  Ter- 
roux  V.  Oareau  et  al.,  10  L.  G.  J.  203,  G.  C. 
1866. 


n.  Pbjtilige  of  Plii>obb, 

629.  Where  an  agent  to  whom  gpodM  had 
been  entrusted  pled^  them  to  a  third  party 
(or  advances,  and  an  attachment  in  revendicar 
tion  was  sued  out  to  recover  the  ffoods  from  the 
possession  of  such  third  party — fieM,  confirm- 
ing the  judgment  of  the  court  below,  that  the 
proprietor  could  not  claim  the  goods  while  they 
were  in  the  hands  of  another  for  advances 
made,  and  that  the. lien  of  the  pledgee  was  good 
against  the  owner  under  10  &  11  Vic,  cap.  10, 
sec.  4,  when  made  for  the  pledgor's  private  par^ 
pofies  or  to  carry  out  a  contract  between  the 
pledgor  and  the  pledgee,  although  the  pledgee 
knew  that  the  ownership  was  not  in  the  pledgor, 
at  least  where  the  pledgee  had  no  notice  from 
the  owner,  that  the  plalgor  had  no  authoritr 
to  pledge.  Johnson  et  al.  &  Lomer,  ^  L.  G.  /. 
rr,  K.  B.,  &  Clark  v.  Lomer  k  Clark  el  at,  4 
L.  G.  J.  30,  S.  G.  1861  ;  1739,  1748  A  1761 
G.  G. 

in.  Bight  of. 

530.  Where  the  plaintiff  had  pledged  his 
watch  to  his  brother-in-law  for  the  repayment 
of  a  loan  of  forty  dollars,  and  afterwan»  set  up 
that  such  a  pledge  was  null,  inasmuch  as  his 
brother-in-law  was  not  a  licensed  pawnbroker, 
and  suuffht  to  reveodicate  the  watch — Heldf 
that  such  a  contract  was  not  prohibited  by  the 
Pawnbroker's  Act  which  applied  only  to  thoee 
persons  who  made  a  business  of  pawn  broking, 
Zamolette  v.  Dwerger,  3  R,  L.  444,  8.  C.  1871 

IV.  Rights  of  Pledgee. 

531.  Where  a  Pftrty  who  had  advanced  S200 
on  a  piano  proved  to  D«  worth  $500,  the  person 
pledemg  havine  only  the  use  of  the  piano  at  so 
much  per  month — JSeUt  that  the  piano  having 
been  sold  by  the  pledgee  without  public  notice 
or  advertisement  that  no  propertv  in  the  piano 
was  transferred  by  the  sale,  and  the  owner  had  a 
right  to  revendicate  it.  Nordheimer  v.  I^euer, 
1  L.  G.  L.  J.  92,  8.  G.  1865. 

532.  Action  was  brought  against  the  defen- 
dant to  restore  to  the  plaintiff  a  timber  license 
which  had  been  deposited  with  the  defendant  as 
securitv  for  moneys  due  to  the  Grown  and  for 
ground  rent,  which  had  been  paid  or 
tendered,  and  the  defendant  pleaded  the  plain- 
tiff had  since  become  indebted  to  him  for  a 
farther  amount  of  money,  and  that  he  had  a 
right  to  retain  the  pledge  until  the  further  debt 
was  paid.  The  plea  of  the  defendant  was  held 
to  be  good  in  law,  and  maintained  with  eost^. 
McDonald  v.  Hall  et  at,  17  L.  G.  R.  168, 8.  C. 
1867;  1975  G.  C. 


No  person  shall  exercise  the  trade  of  a  pawnteitiker 
tn  this  proyinoe  without  a  lloenee,  aiid  vnaj  pawn- 
broker oontrsvening  this  swtk>n  shAil  incur  a  penalty  of 
two  hundred  dollars  for  eyery  pledge  he  takes  witlKmi 
such  license.  Q M  Vic,  cap.  2,  sec.  88.  Every penon  wlio 
receives  or  takeSt  by  way  of  pawn,  pledge  or  caehaage, 
any  goods  for  the  repayment  of  mon^  lent  ttareon, 
otherwise  than  in  the  ordinary  business  of  hsaktng  or 
the  usual  course  of  cnrnmordai  dealing  belassa  omt^ 
chants  or  traders,  shall  be  dei'med  a  pawnhroter  wlliria 
the  meaning  of  this  Act  Q  34  Vio. ,  cap.  2,  see.  If. 
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POLICE. 

( 

I.  Appbal  rsoM  Dboiuov  of  Ivspscroii  op, 

n.   LlABILITT  OP. 

Tq  Pa^  Taxei,  634. 
m.  LiABiLrrr  or  Gokpokatiok  por  Aots  op, 
536. 
ly.  PowBB  OP  SvpBftnrmoKXT  op,  636. 

I.  Appbal  pbom  Decisioh  op  Ihbpiotob  op. 

633.  An  appeal  lied  flrom  the  inspector  of 
police  at  Montreal  to  the  Circuit  Court  on  a 
complaint  of  nuisance  and  obstructing  the  high- 
-waj.  The  Trustees  of  ike  Montreia  Turnpike 
Eoad  p.  Bernard,  4  L.  €.  J.  326,  C  C.  1860. 

II.  LlABIUTTOP. 

634.  To  Pm  fVuref.~The  members  of  the 
<2ii«bec  Lc^slatipe  police  force  are  liable  as 
fluch  to  pay  iiersonal  taxes  under  the  by-laws 
<i  the  ci^  of  Qnebec.  MaihewM  easp.,  1  Q.  L.  R. 
363,  8.  C.  1876. 

in.  LlABILITT  OP  COBPORATIOir  POB  AOTB  OP. 

636.  In  an  action  against  a  Municipal  Cor- 
iporation— jBeid,  that  it  was  liable  for  assaults 
committed  hy  its  officers  and  servants,  such  a« 
policemen,  when  the  assaults  are  proved  and 
Attempted  to  be  justified  by  the  Corporation. 
Tke  Carporaaan  of  Montreal  v.  Doolan,  18 
L.  C.  J.  124,  Q.  B.,  k  13  L.  C.  J.*71,  8.  C.  R. 
1871;  366  A  1064  CC. 

IV.  PoWBB  OP  80PBBIBTBirDEirT  OP. 

636.  In  an  action  by  a  seaman  for  wages — 
Aid,  that  the  inspector  and  superintendent  of 
police  for  the  city  of  Montreal  had  the  same 
l>ower  as  two  justices  of  the  peace.  Warner 
^ezp.t  11  ti.  C.  B.  116, 8.  C.  1860. 

POLICK  OOtlBT. 
I.  JuBisDioTiov  OP,  see  JURISDICTION. 


POLICE  MA6ISTBATE. 

I.   JUBlaOIOTION  OP. 

637.  Where  the  police  magistrate,  imposed  a 
£oe  of  $100  for  an  assault,  and  the  defendant 
brought  certiorari — Held,  that  the  magistrate 
had  not  exceeded  his  jurisdiction.  Roy  exp., 
^  R.  L.  462,  &  C.  1874, 


POLICEMEN. 
I,  Assault     bt,    see    CRIMINAL 
MUNICIPAL  CORPORATIONS,  &o. 


LAW, 


POLICY. 
7.  Op  Ivscbavob,  see  INSURANCE. 


P0LY6AMT— &e  MARBIAGE, 
Yaliditt  ot  Indian  Cubtoiis, 


POSSESSION-.&e  DBLIVERY. 

I.  Acts  op,  638. 

II.  Bt  Squattebs,  539. 

III.   CONSTBUOTIVB,  640. 

IV.  Eppbot  op,  641,  642. 
Y.  Op  Absevtbb  Estatb,  643. 
YI.  Op  Movbablbs,  644-649. 

YII.  Op  YaoavtSuoobssiov,  see  op  Absbntbb 
Estatb. 
YIII.  Though  nor  SuppiorBHT  pob  Pbbsobip- 

TIOB  MAT  BB  a    PbBSUMPTIOV  OP  OOOD  '  FaITH, 

660. 

IX.  What  is,  651. 

X.  Wbits  OP  652,  663. 

I.  Acts  OP. 

638,  In  a  case  which  turned  on  a  title  to  land 
-—Heid,  by  the  Privy  Council,  that  acts  of 
enjoyment  or  possession  could  only  be  made 
use  of  to  explam  the  terms  of  a  grant,  suppos- 
ing them  to  be  ambiguous.  ChandUr  k  Tke 
Atiamey  General,  3  Rev  de  L6g.  371,  P.  C. 
1836. 

n.    BySQUATTBBB. 

649.  A  mere  natural  possession,  such  as  that 
of  a  squatter  without  title,  raises  no  presumption 
of  right  of  property,  and  it  is  not  necessary, 
therefore,  that  a  purchaser,  claiming  under  a 
valid  title,  should  rebut  such  possession  by  shew- 
ing a  title  in  his  vendor.  Stewart  k  'Ives,  1 
L.  C.R.  193,  Q.B.  1864. 

in.   COVBTBUOTITE. 

640.  An  action  for  damages  due  to  the  plain 
tift's  real  property  may  be  supported  bv  evidence 
of  constructive  possession.    Miinterk  Viatt,  1 
Rev.  deL6g.  380,  E.B.  1811. 

lY.  Eppect  op. 

641.  A  purchaser  of  an  immoveable  who 
has  been  put  into  possession  and  has  had  his 
title  registered  may  invoke  the  prescription  of 
ten  years  against  a  purchaser  who  has  regis- 
tered his  titlejpreviously,  but  who  never  was  in 
possession.  Tnouin  k  Leblanc,  10  L.  C.  R. 
370,  Q.  B.  I860. 

642.  Where  a  person  had  with  his  land 
enclosed  a  portion  of  a  publioroad,  and  has  had 
possession  of  it  for  a  year  and  a  *  day-yfTeld, 
that  his  possession  was  sufficient  to  pring  an 
action  en  complainte  against  the  municipali^r 
who  sought  to  eject  him,  and  that,  notwithstand- 
ing the  object  of  the  road  had  never  been 
changed.  Hall  k  The  Corporation  of  the  Town 
of  Levis  et  al.,  3  R.  L.  2(89,  Q.  B.  1871 ;  946 
C.  C.  P. 

V,  Op  Absbktbe  Estate. 

643.  The  period  at  which  the  heirs  of  an 
absentee  are  entitled  to  be  put  in  possession 
must  be  determined  by  the  legal  direction  of 
the  court  according  to  circumstancea,  Bellei 
exp„  2  Rev.  de  L6g.  277,  K.  B.  1817;  94  &  96 
C.C. 
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XLV.  Rbwhoiatioii  or. 

684.  In  an  action  for  dower  to  which  prescrip- 
tion was  pleaded — ffeldj  that  a  payment  made 
under  a  jndgment,  in  fiiTor  of  one  of  the  claim- 
ants, hy  im  proprietorB  of  the  imrooyeable 
btihiened  with  the  dower  does  not  interrupt  the 

Srescription  with  respect  to  other  portions  of  the 
ower  not  claimed,  and  that  such  payment  was 
not  eciuivalent  to  the  renunciation  of  the  pre- 
apription  already  acquired.  Bis$on  et  aL  & 
Maclean  eial.,  12  L.  G.  R.  214,  S.  C.  1862; 
2186  a  C. 

XLVI.  What  CoHBTirims. 

685.  Where  the  proprietor  of  a  servitude  has 
prbyed  that  he  aiwiiys  availed  himself  of  it 
'mnce  its  creation  by  act  of  donation »  and  that 
such  act  had  been  duly  registered,  the  servitude 
cannot  be  prescribed,  and  the  defendant,  though 
a  third  holder,  cannot  claim  to  be  libeittUu 
therefrom.  ArohambeauU  v.  ArehambeauU, 
16  L.  C.  J.  297,  S.  C.  1871 ;  662  C.  C. 

XLVn.  Who  May  Plead. 

686.  On  the  contestation  of  an  opposition 
Haiming  land  seized,  against  which  the  plain  tiff 
net  up  a  prescription  of  ten  years,  acquired  by 
Mn  years'  possession  of  the  defendant — Hela, 
that  the  plaintiff  could  not  invoke  the  posses- 
sion of  the  defendant,  to  whom  he  had  sold  the 
land,  in  order  to  make  up  the  ten  years'  posses- 
sion required  by  law.  liuiter  v.  Ihiboaeau  & 
Torrance,  14  L.  C.  R.  306,  8.  C.  1863. 


PRESENTATION. 

I.  For  Aoceptakck  or  Pathkkt,  see 
BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES. 


PRESUMPTION. 

.   L  Of  Aqkvot,  687. 
II.  Of  Bad  Faith,  688. 
IIL  Of  Evidbmok,  689. 
IV.  Of  Fraud.  690-695. 
y.  Of  Knowledge  of  Insolvent,  696-700. 
VL  Of  Malice,  701,  702. 
VIL  Of  Neolioenoe,  703-705, 

VIII.  Of  Nullity  of  Marriage,  706. 

IX.  Of  Payment,  707. 

X.  Of  Keoonoiliation,  708. 

XI.  Of  Undue  Influence  in  Matters  of 
Wills,  709,  710. 

XII.  With  Regard  to  the  Laws  of  a  For- 
eign Country,  711. 

I.  Of  Agency. 

687.  An  action  of  damage  was  brought  for 
the  non-delivery  of  flour  sold  by  defendant  to 
plaintiff  under  a  contract  between  them  made  by 
a  firm  of  brokers— //cW,  that  the  fact  that  such 
firm  were  regular  brokers  constituted  to  .legal 
preBum;)tion  of  their  being  a  mutual  a^ent  of 
the  parties,  and  in  the  absence  of  direct  evidence 
of  their  being  authorized  to  sign  the  bought  and 


sold  notes,  such  DOtes  do  not  ooostiiiite  u  valid 
memorandam  in  writing  within  the  Statute  of 
Frauds.  Syme  et  al,  v.  Hewardy  1  L.  C  J.  17,, 
S.G.  1856;  1735  CO. 

II.  Of  Bad  Faith. 

688.  Held,  on  the  contestation  of  an  opposkioD^ 
to  a  report  of  distribution,  that  knowledge  b^  a 
creditor  when  registering  his  claim  of  the  extRt- 
ence  of  a  debt  not  registered  is  not  a  presump- 
tion of  bad  faith,  such  as  will  deprive  him  of  the 
advantage  he  acauires  by  re^stration,  unless  he 
be  guilty  of  fraud  and  collusion.  Ro$i  v-  DaU^ 
&  KUlaUf,  3  L.  C.  R.  136,  S.  C.  1853. 

ni.  Of  Etioknck. 

689.  Where  the  defendant  pleaded  prescnptioa 
to  an  action  on  a  promism>r7  note,  and  the 
plaintiflb  filed  a  letter  referring  to  a  note,  without 
dpecitving  what  note,  which  they  claimed  inter- 
rupted the  pref>criptioD— ir<sl<2,  that,  in  the  ab> 
bence  of  proof  to  the  contrary,  the  note  referred 
to  in  the  letter  would  be  presumed  to  be  the 
one  in  question,  and  the  plea  was  dismissed. 
Thompson  v.  McLeod,  1  L.  C.  J.  155,  a  G.  i  8$7 
1239  C.  C. 

IV.  Of  Fraud, 

690.  A  donation  made  by  a  weak  mod  aced 
person  for  a  small  annual  rent  not  excee£ng^ 
half  uf  the  annual  revenue  of  the  property  given 
may  be  set  aside  for  fraud,  if  the  ioflerence  of 
fraud  be  not  rebutted  by  evidence  of  circnnw 
stances  which  plainly  show  that  such  inference 
is  unfounded.  Bemier  v.  Boisstau,  t  Rev.  de 
IAr.  209.  Q.  B.  1813. 

o91.  The  appellants  against  whom  an  attach- 
ment  in  garnishment  was  taken,  made  a  declara- 
tion claiming  certain  of  the  effects  seised  under 
a  transfer  (torn  one  P  to  the  appelUnt»  McPar- 
lane,  who  had  in  turn  transferred  to  his  co  ap- 
pellant. The  respondents  contested  the  decU- 
ration,  on  which  contestation — HMj  reversing 
the  judgtnen  t  of  the  court  below  that  the  faet  that 
these  sales  were  made  without  warranty,  did  no: 
give  rise  to  a  presumption  of  fraud,  and  the 
transfers  having  been  made  by  notarial  deeds 
were  no  evidence  that  the  sales  were  not  bona 
Me,  McFarlane  et  aL  v.  Leclaire  ct  al.,  12 
L.  C.  R.  374,  P.  S.  1862. 

692*  The  fact  that  a  sale  of  moveables  between 
relations  has  not  been  followed  by  displacement 
or  delivery,  will  give  rise  to  a  presoropiion  of 
fraud  with  respect  to  third  parties  who  are  ere- 
<iitors  of  the  vendor,  and  the  sale  will  h^  .^et 
aside.  Davis  v,  Shaw,  2  R-  L.  623,  S.  C.  R.  ISTH. 

693.  Where  an  insolvent  gave  to  a  relation  & 
hypothec  on  his  property  iusl  before  hia  assigr- 
ment — Held,  that  the  relationship  would  g.t » 
rise  to  a  presumption  of  fraud.  WAitnfg  &, 
Shav,  3  R.  L.  439,  Q.  B.  1871. 

694.  In  an  action  in  rescission  of  an  nnfini^h^i 
contract— ^eW,  reversing  the  judgment  of  tb- 
court  below,  that  no  presumption  of  fra.iid  v^- 
created  by  the  fact  that,  in  the  traasiR'  of  th-* 
money  due  on  account  of  the  cootraeCtbA  amou::: 
transferred  exceeded  the  value  of  torn  ^mrk  rs 
mainine  to  be  done,  as  the  creditor  of  llie  tnn^ 
fer  could  compel  the  transferee  to  volWad  the 
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IW,  Bot  heU  at  the  same  time,  that  such 
ao  igreement  may  be  set  aside  for  what  the  old 
FreDch  ]aw  calls  dol^  or  for  want  of  good  faith  in 
«iilier  of  the  contracting  parties ;  or  for  what 
the  old  French  law  terms  arrew,  if  the  erreur 
nlied  oq  be  in  the  compromise^  and  of  such  a 
cb&iicter  that  it  must  be  considered  to  have 
hftn  the  determining  motive  of  either  of  the 
lArties  io  entering  into  the  agreement.  lb.,  A 
mi^3,  1920  and  1926  C.  G. 

1406.  And  held,  also,  that  the  French  law  on 
that  sahject,  As  well  as  the  English  aod  Scotch 
laws,  follows  the  rules  of  the  civil  law ;  and, 
farther,  where  the  claim  of  the  appellants  was 
bona  fide,  the  consideration  for  the  payment  by 
the  respODdent  was  the  surrender  or  the  aban- 
donment ol  the  appellant's  claim,  and  such  a 
consideration  was  sufficient  to  support  the  res- 
pL'ndent's  prou lines.     lb. 

1407.  A  party  in  a  cause  haiB  a  right  at  all 
timte  before  tioal  juclgment  to  settle,  compro- 
mise, or  transact  with  respect  te  all  matters  in 
ili'^pate  in  the  case,  including  costs.  The  Que' 
h^c  Bank  v.  Paquei,  13  L.  0.  J.  122,  S.  C.  H. 
1.^9;  19i8ef*<9.C.C. 

14(1^  Municinal  oorp<  rations  have  the  power 
toiraoeactin  all  claims  for  damages  or  other- 
vise  against  them,  and  are  bound  l>y  such  trans- 
act ioos,  and  cannot  be  relieved  from  them  ex- 
cept for  the  same  reasons  as  may  be  mvoked  by 
^n  individual  possessed  of  all  h*^  civil  rightn. 
Backmd  v.  The  Carparatian  of  Si  Theodore 
^AeUm,  2  R.  L.  325,  S.  G.  1870. 

1409.  A  party  in  a  case  may  transact  in  virtue 
^Ueettlement  arrived  at  the  day  before  uifcon- 
tinQing  the  action,  and  it  is  sufficient,  if  be 
<jStn  to  discontinue,  that  the  other  party  should 
tarry  out  the  settlement.  King  &  nnsonneault, 
«  R.L  703,  P.O.  1876 ;  1918  C-  C.  A  461  CCP. 

LXXVIII.  Verbal  Omissions  in. 

1410.  Where  in  an  inscription  en  faux  the 
<)uestion  arose  as  to  the  effect  of  the  oinission  of 
the  word  "deputy"  before  the  letters  P.S.C.  after 
tiie  signature  of  the  deputy  prothonotary  to  a 
<»py  of  a  writ^ Held,  that  not  only  the  word 
«lepaty  but  the  letters  P.  S.  C.  were  entirely  un- 
n<H;e8sarT,and  the  omission  of  them  in  the  copy 
of  the  wnt  could  not  in  any  way  affect  the  writ 
or  Krvice.  McLimont  v.  Robing  16  L.  C.  R. 
Ul,  8.  C.  1866. 


PROCLAMATION. 

I  Of  1763. 

Mil.  Where  certain  questions  arose  out  of  a 
f>etitory  action,  brought  to  recover  posiiest'ion  of 
a  property  originally  granted  bv  letters  patent 
trum  the  Crown,  concerning  the  law8  which 
govern  the  sale  and  transfer  of  immoveable  pro- 
pertT— i7eld,  that  the  English  civil  laws  were 
not  intr4)duced  into  Lower  Canada  by  the  pro- 
clamation of  1763  or  the  Imperial  Actx)t  1774, 
and  that  even  by  tlie  Imperial  Act  Geo.  IV. 
-«p-  59,  the  English  laws  were  only  introduced 
into  Lower  Canada  in  respect  to  lands  held  in 
ftiestion.  Steward  et  HX,  v.  Bowman,  3  L.  C  R. 
«SA:ni,S.C.  ;861. 


PBOCLAMATIOKS- 

I.  EmoT  or. 

1412.  Where  the  defendant  made  his  promis- 
sory note  payable  in  American  silver  at  par 
prior  to  the  proclamation  prohibiting  the  cur- 
renc}[  of  American  silver,  and  the  prodamation 
had  issued  before  the  note  had  become  due — 
Held,  that  the  proclamation  did  not  affect  exist- 
ing contractH,  which  remained  valid.  Joeeph  ?. 
TurcotUy  3  R.  L.  464,  S.  C.  R.  1871. 

PKOHIBITION— Sec  INJUNCTION. 

I.  Against  Corporations,  1413. 

II.  Against  Publio  Offiobb,  1414. 
ni.  Grounds  of,  1416,  1416. 

IV.  To  Alisnatb,  see  ALIMENTS,  DONA- 
TION, SALE,  WILLS. 

V.  To  ComiissioNBRs  in  Expbopbiation, 
1417,  1418. 

VI.  Whbn  Liks.  1419*1422. 

VII.  Writs  of,  1423. 

I.  Against  Corporations. 

1413.  A  writ  of  prohibition  against  a  corpora- 
tion must  be  addressed  to  the  corporation  itself 
and  not  to  the  officers  composing  it,  or  each  of 
them.  Landry  v.  Migneauli  et  al.,  13  L.  C.  J. 
326,  8.  C.  R.  1819  &  16  L.  C.  J.  66,  Q.  B.  1871 ; 
1031  C.C.P. 

II.  Against  Public  Officbr. 

1414.  Where  a  tavernkeeper  petitioned  for  a 
writ  of  prohibition  against  the  collector  of  inland 
revenue,  and  the  petition  was  maintained— 
Held,  that  being  a  public  officer  it  would  be 
without  cor>ts  to  the  latter.  Dubord  v.  Boivmf 
14  L.  C.J.  203, S.  C.  1866  ;  Q.  L.  A.  sec.  187. 

III.  Grounds  of. 

1416.  A  demand  for  a  writ  of  prohibition 
will  be  rejected  if  the  petition  does  not  include 
a  want  ot  jurisdiction  in  the  court  below,  and 
such  a  writ  can  only  be  addressed  to  a  court  and 
not  to  a  municipal  corpoiatior.  Blouin  v.  The 
Corporation  oj  Granby,  6  R.  L.  188,  8.  C.  R. 
1875;  1031C.  C.  P. 

1416.  A  writ  oC  prohibition  can  only  issue  for 
excess  of  jurindiction,  and  can  only  be  addrsAsed 
to  an  inferior  court.  Beaudry  &  The  Recorder^e 
Court  of  the  City  of  Montreal  Jk  Sexton,  6  R.  L. 
223,  S.C  1873;  1031  C.C.P. 

V.  To  Commissioners  in  Expropriation. 

1417.  A  writ  of  prc<hibition  cannot  issue  to 
commissioners  appointed  by  the  corporation  for 
the  expropriation  of  property,  at  least  before 
their  report  has  come  before  the  court  for  adju- 
dication thereon.  Drummond  v.  Comte  et  cU.,  1 
L.  C.L.  J.  100,8.0.  1866. 

1418.  But  held,  in  a  later  case,  that  a  writ  of 
prohibition  may  be  granted  by  a  Judge  to  pre- 
vent commissioners  m  expropriation  fh>m  pro- 
ceeding with  an  unreal*  naoleor  excessive  a#ard, 
The  Mayor  et  al.  k  Benny  et  al;  16  L.  G.  J.  If 
8.  C.  1872. 
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PRIMOGENITURE— &«  SDCCBS- 
SION,  Rights  of  Eldest  Son. 


PRINCIPAL— Sw  INTEREST. 


r^RISON— STpi!      CONVICTION,      IM 
PRISONMENT,  4o. 


PRISONER. 
I.  Confession  of,  ue  EVIDENCE. 


lyRIVATE     SIGNATURE— iS«    CON- 
TRACT Sous  Seino  Paivi. 


PRIVILEGE. 
M.  GovoEEKiKO  BBiooia,  see  BRIDGES. 

iiH.   GOV8SN80AL,  712. 

MIL  <FoE 

.Admaneea  to  build  VeeeeU,  713,  714. 
jiflbneroZ  Expensee^  716,  716. 
m£ni,  7L7. 
TV.  Grantid  by  Statutb,  718,  719. 
¥.  Of 

Adb9eai-,  720. 

BaiUeur  defondM^  see  Of  Vbndob. 

Builders,  721-724. 
.<3i»iTicr«,  725-727. 

4)arters,  728. 
»'lCZo'to,729,  730. 

s'Cansignee  under  Insurance  Policy,  731. 
«Ooiwi,  732-737. 

jtkmier  Equipeftr,  738. 

MoteUceepers,  739-744. 

Interim  Assianee  for    Costs,    see  INSOL- 
VENCY, 

Landlord,  746-763. 

Lessor  by  Emphyteutic  Lease,  764. 

Lessor  of  Whoff,  766. 

Members  of  Parliament,  766-768. 

JMuniewai  CorporctUons,  769. 
.  Neighboring  Proprietors,  770. 
'    i>%«ctaw*,  771-774. 

JHhU,  776. 

JPledgee,  776, 777. 

Baftsmen,  778. 

Railway  Companies,  see  CARRIERS. 

Seamen,  779-787. 

JShantymen,  788,  789. 
Vendor,  790-813. 
Witnesses,  814, 815. 
VL  Upon  Vb^bels  fob  Sufplibs,  816. 
'Til*  Waiter  of,  see  Of  Vbhdob. 

I.  CONBEVSUAL. 

712.  On  the  oootestatkm  of  sn  oppoeition  for 
Aa-collocationof  cerUia  moneys,  ariaing  from 


the  sale  of  the  goods  bd<1  efltets  of  the  defend- 
ant—JETtf^dT,  that  a  privilege  ooneensaal  BhoaM 
be  restricted  to  the  terms  of  the  agreement  in 
the  most  liberal  manner.  Whitney  ▼.  O-aig  * 
Oraig  *  Whitney,  1  L.  C  J.  97  i  7  L.  C.  R. 
272,8.0. 1857;  1983  C.  C. 

HI.  Fob. 

713.  Advances  to  Build  r«*rf«.— The  ad- 
vancer of  money  to  hoi  Id  a  ship,  being  not  sim- 
ply a  privilege  creditor  but  a  transferee  of  the 
vessel,  is  entitled  to  be  paid  out  of  the  proceeds 
of  the  sale  of  the  vessel, in  preference  to  tke  work- 
men employed  in  building  and  ooDipletiog  her« 
and  art.  2383,  sec.  8,  of  the  Civil  Code  cannot 
be  constrncted  to  poetpooehis  claim  to  oAherB,not 
withstanding  that  the  vessel  has  not  yet  made 
a  voyage,  (hrmain  v.  Oingras  k  James,  1 
Q.  L.  R.  349,  S.  C.  E.  1869 ;  i376  e<  ta;.  C.  C 
and  note  to  art  368,  page  826,  supra. 

714.  And  in  another  case  in  which  thejpKain- 
tiff  seized  a  vessel  in  course  of  oonetmctioa  by 
the  defendant,  and  an  intervention  was  filed  by 
a  third  party  who  had  advanced  the  monejr  to 
build  it^lyingon  an  agreement  sous  semgprw4, 
but  which  was  not  in  accordance  with  the  sta- 
tute 19  Vic.  cap.  50,  in  that  it  was  neither  wit- 
nessed nor  registered — Held,  that  it  did  not  con- 
fer any  right  to  the  vessel,  and  oould  not  avail 
against  the  rights  of  the  creditor,  even  on  a 
subsequent  registration.  Peters  k  Oliver  & 
Lane^  Q.  L.  R.  231,  8.  C  1876  ;  2376  et  seq, 
CO. 

716.  funercU  Expenses, — ^Privileged  funeral 
expenses  comprise  only  those  which  are  suitable 
to  the  rank  and  station  of  the  deceased  at  the  time 
of  bis  death.  Beaudry  v.  De^ardins  A  Desjar- 
dins  et  oZ.  &  Thomas,  4  R.  L.  656,  S.  C.R.  1871. 

716.  And  held,  also,  that  the  registration  of 
such  expenses  against  the  immoveable  property 
of  the  deceased,  though  under  seizure,  if  within 
the  delay  fixed  by  law  is  good  and  valid.  lb.,  k 
2106  &  2107  C.  0. 

717.  Rent — On  an  opposition  by  a  landl<^  to 
be  collocated  by  privilege  for  hierent — ^e{cf,that 
he  could  only  have  a  lien  by  verbal  lease  for 
three  terms  expired  and  the  current  term. 
Ricard  v.  St.  Denis,  3  R.  L.  456,  8.  C  1826 ; 
2006  C.  C. 

IV.  Gbaktbd  bt  Statute. 

718.  The  auteur  of  the  plaintiff  obtained  from 
the  Legislature  the  right  to  build  a  bridge  over 
the  river  Yamaska,  and  to  charge  toll  there- 
for, prohibiting  at  the  same  time  all  other  per- 
sons to  build  a  similar  bridge  within  a  mile  or 
upwards,  or  half  a  leagrue  or  under,  from  the 
bridge  to  be  erected  by  the  grantee  under  a  pen- 
al tv  of  fine,  but  added  **  that  nothing  in  the  said 
'*  Act  shall  deprive  the  public  of  the  ri^t  to 
**  cross  said  river  within  the  limits  mentioned 
"  by  means  of  ford  or  canoe,  or  in  naj  other 
**  manner  without  payment  or  cham** — JSM, 
that  the  rights  of  the  ^ntee  whioC  Ind  been 
ceded  to  pmintiff  consisted  simply  in  th«  r^fat 
to  collect  the  tolls  of  his  bridfle»  nod  tint  any 
other  person  may  construct  a  Gridgft  wittila  tite 
said  limits,  provided  it  was  not  lor  Iht  Mmose 
of  gain.  Chrard  v.  Bouianger  e<  lA.  tt  £u  6  J. 
263,  8.  C.  1872. 
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719.  And  heldy  also,  that  the  defendants  faav 
ioe  constructed  a  bridge  for  the  use  of  them- 
selves and  four  other  co-proprietors,  without 
charging  tolls,  was  not  a  violation  of  the  privi- 
lege of  the  plaintiff.     lb. 

V.  Op. 

720.  Advoeaies»^Au  advocate  or  attorney^ 
being  garnishee  in  a  case,  cannot  refuse  to 
declare  what  money  or  effects  he  has  in  his 
hands  belonging  to  the  defendant,  his  client,  on 
the  ground  tnat  bis  doing  so  would  be  a  betrayal 
of  professional  confidence.  McKenzie  ei  al,  v. 
McKenzie  k  McKemU  ei  al.  9  L.  G.  J.  87,  S.  G. 
1864. 

721.  Buildar9 — A  mason  has  a  special  privi- 
lege in  the  nature  of  a  mortgage  upon  any  build- 
ing erected  bv  him  or  for  repairs.  Jourdain  & 
mvilU,  S.B.'263,  E.  B.  1827  ;  2013  G.  0. 

722.  But  this  privilege  will  not  be  allowed  to 
the  prejudice  of  other  creditors  of  th^  property, 
unletsB  within  a  year  and  a  day  there  be  something 
specific  to  shew  the  nature  of  the  work  done,  or 
the  amount  of  the  debt  due  thereon.    lb. 

723.  Where  a  transferee  of  a  builder's  privi- 
lege on  an  immoveable  claimed  to  be  collocated 
fur  the  amount  of  his  claim  at  the  distribution  of 
the  money  arising  out  of  the  sale  of  the  immovea- 
ble^  and  his  claim  was  opposed  by  the  vendor,  on 
the  ground  that  he  was  entitled  to  be  collocated 
according  to  the  full  value  of  the  naked  proper- 
ty, it  was  ordered  that  an  expertise  be  made,  and 
t4iat  the  haiUeur  defends  be  so  collocated  accord- 
ing to  the  full  value  of  the  naked  propeKy. 
D  utre  V.  Oreen  k  Elmdget  6  JU  G.  J.  152,  S.  G. 
1861;  2109,  sees.  7  &  8,  G.  G. 

724.  And  on  an. opposition  by  a  builder  for 
his  claim  on  the  property  seized,  the  plaintiff 
contesting— ifeld,  that  the  builder  is  without 
pnvile^  upon  real  estate  when  he  has  not  com- 
plied with  the  requirements  of  G.  8.  L.G.requii^ 
ing  a  yrocis  verbal  to  be  made  before  the  work  is 
cummenc«il,  for  establishing  the  value  of  the 
premises,  and  a  second  prods  verbal  within  six 
months  atter  the  completion  of  the  work,  in  order 
to  establish  the  value  of  the  work,  and  also  that 
the  acceptance  of  the  work  be  registered  within 
tliirty  days  from  the  date  of  the  t>roc^  verbal  in 
order  to  secure  the  privilege.  Ulapin  v.  Nagle 
k  Mc^jrinnisk  Clapin,  6  L.  G.  J.  196,  S.  G.  1861 ; 
2013  G.  G- 

726.  Carriers, — ^A  common  carrier  has  a  pri- 
vilege upon  every  portion  of  the  goods  carried 
for  the  payment  of  the  whole  freight  due  by  the 
owner  or  cons^ignee  of  the  goods.  Brearier  v. 
Booker  et  aZ.,  7  L.  G.  R.  65,  S.  G.  1867  ;  1679 
C.  C. 

726.  The  garnishees,  a  railway  company,  in 
answer  to  an  attachment  in  garnishment,  made 
a  declaration  claiming  a  privilege  on  the  pro- 
ceeds of  the  goods  of  the  defendant  for  a  balance 
of  freight  due  according  to  a  printed  condition  on 
certain  receipt  notes,  the  goods  havins  been  sold 
by  consent  of  defendant  after  hip  insolvency  for 
tbe  benefit  of  whom  it  misht  concern — neld, 
that  proof  that  the  defendant  had  received 
receipt  notes  containing  the  condition  referred  to, 
and  that  such  rec.  ipt  notes  had  been  issued  by 
the  company  for  years,  and  had  not  been  objected 
to  fay  the  defendant,  did  not  constitute  an  agree- 
ment that  the  company  should  have  a  general 


lien  on  the  ffoods,  and  that,  consequently,  the  pro- 
ceeds of  the  sale  were  properly  attached,  aadS« 
were  available  to  the  creaitors  of  the  defendant:- 
FUsmatrick  v.  CStsack  k  The  Grand  Trunks 
Rauwajf  Company  of  Canada,  12  L.  G.  R.  306^ 
8.  G.  1862;  1679  G.G. 

727.  Where  a  bill  of  lading  contained  a  coudi-- 
tion  that  demurrage  would  be  charged  on  all  car»' 
not  unloaded  withm  twenty-four  hours  after  arri- 
val— Held,  that,  under  such  condition,  there  wa»> 
a  privilege  upon  the  goods  carried  as  well  for 
demurrage  as  for  freistht.  Murray  v.  The- 
Qrand  Trunk  Railway  thmpawf  at  Canada,  &- 
R.  L.  746,  G.  G.  1874  ;  2463  C.  C. 

728.  Carters. — A  carter  who  has  the  care  of  a 
carriage  has  a  right  of  retention  on  such  car- 
riage for  payment  of  his  wages.  Ryland  v^ 
Oingras,  3  Rev.  de  L6^.  300,  K.  B.  1848. 

729.  Clerks. — The  privilege  of  a  clerk  in  acoia- 
mercial  house  on  the  stock  of  his  employer  is 
confined  to  the  wages  due.    Earl  et  al.  v.  Casw 
k  divers,  4  L.G.  R.  174,  S.  G.  1863;  Ins.  Act  1876^ 
sec.  91,  k  G.  40  Vic.  cap  41,  sec.  22. 

730.  A  merchant's  clerk  has  no  lien  or  privi^ 
lege  upon  the  goods  of  his  employer  for  a  sum  of 
money  which  may  accrue  and  become  due  t^~ 
him  as  such  after  the  institution  of  the  action. 
Poutre  V.  PotUre  et  dl  k  Laviolette,  6  L.  G.  R.^ 
463,  S.  G.  1866. 

731.  Consignee  under  an  Insurance  Policy, — 
To  an  action  upon  a  policy  ot  insurance  on.  a. 
cargo  of  peas,  to  which  the  want  of  insurable  ior 
terest  was  pleaded — Held,  that  a  person  who  ia- 
sures  as  agent  for  another  cannot  recover  o».< 
such  policy  in  his  own  name  as  principal,  and^ 
conse<]uently,  beforea  consignee  can  sue  tor  inr^ 
demnity  under  a  policy  effected  in  his  own  name*- 
upon  ^oods  belonging  to  another,  he  must  shew 
such  msurable  interest  in  the  Roods  as  wouldk 
entitle  him  to  recover;  but  if  he  has  a  lieu  upoi»> 
the  good(4  for  advances,  or  otherwise,  he  can  re- 
cover to  the  extent  of  his  lien,  provided  the  liei> 
attaches  specially  th  those  goods.    Cusack  v.2%«r 
Mutual    Insurance    Company   of  Buffalo,  ^ 
L.  G.  J.  97,  S.  G.  1862  ;  1740  k  2472  G.  G. 

732.  Crown. — A  claim  of  the  Grown  for  mon- 
eys belongmg  to,  it  carries  a  privilege  on  tbe  per- 
sonal  property  of  the  debtor  insolvent.    Benja- 
min V.  Brewster  k  Ccwtier,  7  L.  G.  J.  281,S.  C^ 
1862;  1994,  sec.  10,  G.G. 

733.  Where  proceedings  are  had  effecting  thc^ 
rights  of  the  Grown,'  the  court  has  a  right  to  or- 
der that,  before  proceeding,  notice  be  given  to 
the  Attorney  General.    Clark  v   KeUy  k  The:^ 
Mayor,  <£e.,  of  Sorely  12  L.  G.  J.  206,  S.  G.  EL. 
1868 

7)4.  Under  the  old  law  (which  has  been  coi^ 
firmed  by  the  Gode  without  extension)  the  GrowbiM 
has  a  privilege  only  on  the  property  of  tho<<ein»— 
mediately  accountable  to  it  for  the  manasementi- 
of  tbe  moneys  belonging  to  the  Grown,  and  which* 
is  under  the  entire  control  of  the  sovereign,  andl 
a  sheriff  under  the  judicial  system  of  Lowers- 
Ganada  is  not  so  accountable,  but  is  simply  aa« 
officer  of  the  courts  of  that  Province,  an i  the* 
Grown  has  no  privilege  on  his  property.  Tket 
Attorney  General  v.  Marchana  et  al.  6  R.  L.«. 
361,  S.  G.  1874;  1994,  sec.  10,  A  2032  G.  G. 

736.  And  held,  also,  that  the  surety  given  bpfi 
a  sheriff  is  not  a  penalty,  which  by  law  jtua^kg^ 
exclusively  to  tbe  Grown  when  forfeited^  baia 
must  in  terms  of  the  law  and  the  Act  of  SuxBly- 


W)19 


PfilVILEGE. 


FSI7ILEGE. 


1020 


"hipb  flOy  not  onljr  to  the  Crown,  but  to  all  persons 
who  Mve  saffered  by  the  defalctttioo  of  that 
fmietionary.    lb. 

736.  The  privilege  of  the  Crown  for  its  daims 

over  those  or  private  indi  vidoalsy  being  one  of  the 

>  minor  prerogatives  of  the  Crown,  is  governed  bjr 

/the  law  of  Canada  derived  from  France,  and  not 

4*v  I  be  law  ol'  England.    Monk  A  Ouimet,  19 

1^.  C.  J.  71,  Q.  B.  1874. 

7H7.  And  the  French  Ordonnance  of  1669  is  not 
<ihe  original  of  the  le^al  hypothec  of  the  Crown, 
i)ut  such  privilege  existed  in  France  by  the  juris- 
prudence of  the  country  before  the  creation 
-of  the  Conaeil  SupMeure  in  1663.  lb.,  &  1989, 
i994A2032C.  CV 

738.  Dernier  Eqmpeur, — The  dernier  iqui- 
feur  is  entitled  to  a  writ  of  attachment  before 

judgment  for  the  amount  of  hie  claim  on  the 
vessel  subject  to  it,  even  when  several  months 
iiave  elapsed  since  the  debt  was  incurred,  and 
ihe  (MOprietor  has  been  in  possession  of  his  vessel. 
€}^rard  v.  8i.  Xovu,  6  B.  L.  45,  C.  C.  1874 ; 

.:2;t83,  lec.  6,  C.  C. 

739.  HoUlkeepere, — A  person  hired  a  room 
/rom  the  defenoante,  hotelkeepers,  and  gave  a 
concert  therein,  for  which  purpose  the  plaintiff 
lent  the  use  of  a  piano  of  wnicb  he  kept  the  key 
*<iotil  the  concert  was  over,  after  which  it  was 
.again  locked.    The  person  failed  to  pay  for  the 

rooBi,  and  the  defendant  seized  the  piano  for 
the  rent.  On  an  attachment  in  revendication 
issued  by  the  plaintiff— JBM,  that  the  hotel- 
keeper  had  no  privilege  on  the  piano  to  the  pre- 
'udioe  of  the  owner.  Brown  v.  Hogan  ei  ol.,  4 
[i.  C.  B.  416,  a  C.  1864,  k  Pierce  k  TheMatifor, 
•^Ae.^  of  Montreal,  3  L.  C  J.  122,  S.  C.  1869; 
1640  k  1622  C.  C.  A  Q.  39  Tic.  cap.  23,  sec.  1. 

740.  And,  in  a  similar  case,  where  the  piano 
liput  been  brought  into  the  hotel  by  a  permanent 
ixMwder— ife^  that  the  hotelkeeper  had  no 
|>riTilcge  on  the  piano,  or  right  of  retention  as 

.  against  the  owner  of  the  piano.    Nardheimer  ei 
*af  V.  Hogan  ei  ol.,  2  L.  C.  J,  281,  8.  C.  1868. 

t41.  In  an  action  by  the  plain  tiff  to  revendioate 
ihis  Imak  detained  by  the  landlord  of  a  hotel  for 
his  account  for  plaintiff's  board,  which  was  by 
tfibe  month— JETslet  that  the  art.  176  of  the  Ohl- 
.^4«flM  de  Faarii,  on  which  defendant  relied,  did  not 
'^P9^J  to  the  case  of  a  boarder  by  the  month,  and 
r  that  Che  hotelkeeper  had  a  privilege  only  on  the 
«effeats  of  tiavellers  and  otners  who  remained 
^rom  4ay  to  day.*  BUau  v.  Bellioeau,  4  L.G.J. 
.366,S.  C.  1860. 


d" 


•Svm  innkeeper,  boeidlnff-boase  keeper,  end  todglng- 

(ikoaee  Keeper  ehall  heTe  a  lien  on  the  beggMse  aqd  pt^ 

perty  of  file  gUMt,  boarder,  or  lodger,  lor  the  ralae  or 

vprloe  of  any  rood  or  aeooiDinodatlon  famlihed  to  taeii 

f  ««es(^boanler  or  lodger,siid,l]i  addition  to  all  etlu-r  reme^ 

•diet  prvrlded  bv  law»  aball  bare  tbe  right  in  case  the 

same  aball  renuan  unpaid  for  tbree  monUiB,  to  et-U  by 

pnblic  aaction  tbe  bagnge  and  property  of  such  gneet 

;  Doarder  or  lodger,  on  giTlBg  one  week's  notice  by  adrer^ 

tifemeat  in  a  newspaper  pabUabed  In  the  municipality 

in  wbieb  each  inn,  boarding-bouae,  or  lodging-boaai*,  u 

rsitnate,  or,  in  case  there  thaU  be  no  newspaper  pnbliabfd 

in  such  municipality,  in  a  newspaper  poDludied  neareet 

to  sach  inn,  boarding-booM  or  lodging-houae,  of  such 

1  'tended  eale,  stating  tbe  nam#t  of  the  guest,  boarder  or 

r.  lodger,  tbe  amount  of  bisindebtednefl»,adeicriptionof 

tke  bagsage  or  other  property  to  be  eold,  tiie  tliae  and 

-^plaee  orsa'e,  and  tbe  name  of  the  auctioneer,  and,  after 

•.such  sale,  sach  innkeeper,  boarding-houae  keeper,  or 

Jodging-boDSe  keeper  may  apply  the  proceeds  of  such 

.aale  In  payment  of  the  araoont  due  to  him,  and  the  eosts 

<Kf  iBob  advertising  and  sale,  and  duUl  pay  orer  the  aar* 

fklus  (if  any)  to  the  person  entitled  thereto,  on  appll- 

«atton  being  made  by  him  therefor.    Q.  39  Vic.  cap.  20, 

Ml* 


742.  Where  an  attachment  in  revindication 
was  made  h^  the  pkintill  for  the  Mrpose  of 
recovering  his  wearing  apparel,  which  had  beso 
seised  by  the  landlonf  of  the  inn  where  be  Kved 
^Hetd,  that  the  latter  had  a  right  to  seise  the 
effects  of  a  person  boarding  from  day  today,  bat 
not  of  boarders  by  the  week,  and  the  attachment 
was  therefore  mam  rained,  but  without  costs. 
Verbois  k  Saucier,  7  L.  C  J.  126,  S.  C.  I860. 

743.  A  hotelkeeper  has  a  privilege  and  ri^ht 
of  retention  for  hotel  charges  on  eflects  deposited 
with  him,  and  that  even  when  they  do  not  be- 
long to  the  person  charged,  but,  on  the  contrary, 
belong  to  another,  to  the  knowledge  of  the  hotel- 
keeper.  LaehapeUe  k  Renemd,  6  R^  L.  217, 
Mag.  Court,  1873. 

744.  But  this  nrivilege  exists,  however,  only 
for  necessary  ana  reasonable  expenses.    lb. 

745.  Landlord. — ^It*  a  defenoant,  pending  « 
seisure  of  his  furniture  for  rent,  removes  what 
is  so  seized  to  other  lodgings,  the  new  landlord 
acquires  no  privileges  to  the  prejudice  of  the 
former  landlord.  Gaanon  v.  McLHikj  2  Rev. 
de  L^g.  k  Campbell,  2  tter.  de.  L6g.  440,  K.  B. 
1811. 

746.  The  landlord's  |irivilege  for  rent  does 
not  extend  to  horses  seised  on  the  premiaee  in 
the  case  of  a  dwelling  leased  in  town .  VeUli^rtg 
V.  Bagleg  k  BurkiU,  2  Rev.  de  Leg.  440,  K.  B. 
1820. 

747.  Where  the  leesor  had  got  judgneikt  bj 
eaieie  gagerie  and  execution  was  issued,  hat 
before  the  day  of  sale  the  money  was  (mad  in 
and  deposited  in  cowt,  and  another  crednor  by 
opposition  claimed  a  dividend  on  the  mooey 
paid  in  on  the  ground  that  there  was  no  prrvi- 
lege  on  money  paid  in  that  manner,  but  xmlj 
on  the^  proceeds  of  the  sale — Hetd,  that  Uie 
opposition  must  be  dismissed  on  the  groood 
that  the  money  paid  representsd  the  goods 
which  had  been  seised,  and  whieh  were  «he 
lessor's  pledge  for  his  rent.  Wileom  v.  Smemeer 
k  Smith,  3  B.  L.  466,  8.  C.  1826;  1619  a  G. 

748.  And  where  the  lease  was  a  verbal  one — 
Held,  that  the  lessor's  privily  o6«kl  only  be 
daimed  f&r  three  montns  expired  and  the  cur- 
rent one,  etc.  Bieard  v.  St  venie,  3  B.  L.  dSO. 
8.  C.  1826 ;  2006  C.  C. 

749.  Under  a  writ  of  saifie  gagerie  the  plsuataff 
seized  a  quantity  of  brick  and  hearth  atopea  on 
the  wharf,  for  the  rent  of  which  the  actioo  was 
brought.  A  third  party  intervened  and « laiiucd 
the  bricks,  tUi,^MM\  reversing  the  judgineut 
of  the  court  below,  that  the  seixure  was  good,  as 
the  effects  seized  were  subject  by  law  to  Ihe 
privilege  of  the  landlord  as  goods  and  mcrdiao- 
dise  stored,  kept  and  placed  for  deposit  ^^ 
sale  upon  the  said  wharf  by  the  agent  or  fecior 
of  the  owner,  who  had  power  to  ple^P^ 
and  the  intervention  was  distmased* 
^fkisrson  k  Carr,  2  L.  C.  B.  164  Q.B. 

760.  Where  a  landk>id  opposed, 
privij^  for  his  rent  tor  the 
to  expire  and  for  the  three  qi 
be  due  on   the  first  of  May  fkiliot 


mai  n tain  t ng  the  opposition.    jBarl  i<  mwm  Omm 
k  Baieeeau,  4  L.  C.  B.  30, 8.  C.>  A4k€.  iL 

466.  Q.  B.  1866. 

761.  A  lessor  has  a  right  to  fslMw 
of  his  tenant  when  they  bftve  ' 
from  the  premises  suhjeotto  bio 
that  as  well  for  the  renidiiOiS' 
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come  due  thereafter.    Aylwin  et  a/.  &  Oilloran, 
4  L.  G.  R.  360,  Q.  B.  1864. 

752.  In  August,  1853,  the  respondeot  took 
out  a  saisie  gagerie  agaiust  the  goods  and 
chattels  of  one  H,  his  tenant.  In  September, 
1854,  he  obtained  judgment,  but  did  not  execute 
it  at  that  time  In  May,  1865,  the  goods  were 
removed  iuto  the  premises  of  the  appellant 
No  saiait  gagerie  par  droit  de  suite  was  taken 
•out  by  the  respondent  within  eight  days,  but 
some  time  after  the  expiration  of  the  eignt  daj^s 
he  took  out  a  writ  venditioni  exponaSt  in 
virtue  of  whichi  after  several  contestations,  the 
goods  and  chattels  were  sold — Held,  reversing 
ine  judgment  of  the  court  below,  that  the 
respondent  had  lost  bis  privilege  as  lessor,  and 
4hat  the  appellant  had  acquired  a  privilege  upon 
i,\ie  goods  to  hts  prejudice.    Johnston  &  Bonnert 

1  L.  C.  R.  80,  Q.  B.  1857. 

753.  Action  in  revendication  was  brought  to 
recover  possession  of  a  piano,  which  had  been 
lei  for  the  purpose  of  a  concert,  and  the  defen- 
<dant  had  seized  it,  claimmg  a  lien  for  the 'rent 
of  the  hall  ia  which  the  concert   was  held — 


in  re  k  WkyU  k  Biron,  13  L.  G.  J.  187,  S.  C 
1867. 

758.  A  landlord's  gage  on  the  effects  in  thfi  * 
premises  leased  will  not  prevent  the  sale  of 
such  eifectH  to  a  third  part^,  even  when  rent  is 
due,  unless  the  landlora  seizes  and  prosecutes 
the  seizure  to  judgment.  Archibald  v.  Sh^w  k 
Macdonald  etvir.,  14  L.  G.  J.  277,  C.  G.^ 
8.  G.R.  1869;  1619  G.G. 

759.  Goods  which  have  been  sold  at  judicial 
sale,  and  are  allowed  to  remain  where  they  were 
sold  as  part  of  the  furniture  of  the  place,  are 
subject  to  the  landlord's  privilege  for  rent 
UceilU  V.  Labelle,  16  L.  G.  J.  64,  S.  G.  1872 ; 
1622  G.  C. 

760.  In  an  action  by  a  lessor  for  rent^ Held^ 
that  the  landlord's  privilege  extends  to  the 
moveable  property  of  the  suo-tenant  found  oo 
the  premises  as  well  as  of  the  lessor  himself,  if 
the  latter  by  his  lease  was  forbidden  to  sublet. 
Arnoldi  ei  al,  v.  Orimard  k  Bolau^  6  R.  L. 
748,  G.  G.  1874 ;  1621,  1638  k  1639  G.  G. 

761.  The  articles  enumerated  in  article  1622 
of  the  Givil  Gode,  as  exempt  from  the  lapdlord's  , 


JHeidt  that  they  could  not  claim  such  a  privi- 1  privilege,  are  only  illustrative  of  the  descripttion 


leise  under  the  circumstances,  and  the  action 
wa<)  maintained.  Pearee  v.  The  May  or  ^  ire, 
W- JTonfreol,  3  L.  G.  J.  122,  S.  G.  1869;  1620 
Jk  1622  C,  C. 

764.  In  an  action  of  saieie  gagerie  by  a  laikl- 
lord  for  rent,  the  fUmiture  seized  was  claimed 
by  the  intervening  p^rty  as  fuardian  under  the 
Aisirnee  of  the  estate  of  defendant  who  was 
inscHveat  and  had  made  an  assignment  the 
year  previous  of  the  leaae  in  question.  The 
plaifitiff  contended  he  had  a  privilege  upon  the 
jjfToperQr  seized,  it  being  upon  the  leased  ore- 
mises  with  the  knowledge  and  consent  of  the 
intetveoing  party,  where  it  had  remained  over ^ 
<urh1t  bi'ontns  i^eviousto  the  seizure.  Althe' 
inal  a  witness  of  the  intervening  party  and  his 
«on  jproved  that  the  furniture  seized  was  carried 
by  his  father^s  team  and  put  into  the  premises, 
in  ouestioB.  Judgment  for  intervening  parties 
•witb  ooels.  Cole  v  WiUiams  k  Woods,  3 
C  L  J.  144,  G.  C.  1867. 

756.  The  privilege  given  to  a  landlord  by 
tlie  Cdtiiume  de  Paris  over  moveables  found  on 
the  premises  leased  bv  him  is  founded  on  the 
presmniption,  that  sucn  moveables  are  the  pro- 
perty of  the  lessee,  and  do  not  extend  to  such 
XOOus  as  the  lessor  must  have  known  do  not 
belong  to  the  lessee:  EastW  k  Les  Curi  et 
MargwUUers  de  VCKuvre  et Fabrique de  laPa^ 
j-ciMSe  de  MonirM,  12  L.  G.  J.  11  ft  17  L.  G.  R. 
418  ft  3  G.  L.  J.  126, Q.  B.  1867 ;  1622  G.  G. 

756.  The  privilege  of  the  landlord  does  not 
extend  to  goods  stored  in  the  premises  under  an 
4UTange«ient  with  the  lessee  except  fur  the 
4inMmni  of  such  storage  as  remains  due  under 
flucb  arrangement.  Renaud  et  al  k  Hood,  12 
L.  C.  J.  W,  Q.  B.  1868;  1621  G.  G. 

767.  The  privil<m  of  the  landlord  on  the 
joroeeeda  of  the  effects  found  on  the  premises 
tenaid  is  not  aiRKSted  by  the  Insolvent  Act  of 
J8649  fthd  has  precedence  over  the  privilege  of  the 
an^lgnee  and  the  insolvent  for  the  costs  of  their 
respeetive  discharges  under  the  Act.*    Morgan 


of  efiects  which  are  so  exempt,  and  a  piano 
stored  with  a  piano  dealer  bj^  a  thicd  party  ia 
only  transiently  on  the  premises,  and  is  thlere- 
fore  not  subfeet  to  the  landlord's  privilege-  Ire- 
land ft  Henry  el  dl,  20  L.  G.  J.  327,  Q.  fi. 
1876.    . 

762.  And  in  another  oa^e  in  which  the  land-  * 
lord  seized  all  the  goods  and  effects  found  .on 
the  leased  premises,.  inclc|dii)g  tnoe^  Of  a  .anh' 
tenant,  aucTthe  latter  intqrveiied*  claiming  that 
he  was  only  liable  in  eo  &r  as  he ^  was  inoebted 
to  his  immediate  iessor,  but  it  wa^  proved  thkt 
the  sub-lease  was  made  without  the  consent  of 
the  landlord  and  in  violation  af  the  conditibhs 
of  the  principal  lease— ^(sU,  vsversing  the 
judgment  of  the  .court  below,  that. the  subrlesaea 
was  liable,  and  that  all  the  floods  found  on  th^ 
preinises  were  sultject  tothe Tandloid's  privilege 
for  rent*  Les  Scsursde  kt  CkariU  de  VHopi- 
ial  General  de  Mondial  ft  YMe  et  aLi  20 
L.  G.  J.  329,  Q  B.  1876. 

t63.  Deals  nanufaotnred  for  saw  lo^  a>nd 
sent  to  a  mill  to  be  sawn  are  not  subject  to  the 
landlord's  privilege  for  rent,  but  oome  within 
the  exception  deoXued  in  article  1622  of  the 
Gtvil  Gode.  Price  et  al  k  Hall,  2  Q.  L.  R. 
88,  Q.  B.  1876. 

764.  Lessor  by  Emphyteutic  Lease, — The 
lessor  of  an  emphyteutic  lease  cannot  claim 
arrears  due  in  virtue  of  such  lease  in  preference 
to  a  creditor  of  the  lessee  who  has  registered 
before  him.  Titur.  Martin  k  La  SociM  de 
Ctmstruetuyn  de  Quibec,  7  L.  G.  R.  42,  8.  C. 
1867. 

766.  Leaforo/fTPAo}/— Theleasorof.awhaff 
has  a  right  of  seizure  on  the  thing  found  on  tha 
wharf  for  the  payment  of  hie  rent    Jones  ft 


■r"^^% 


ll^^jgdjgrdftar x^iittn  tlie 


mMrl4«)MlMHid<«Maalfate5 
afsawel  was  das  daiiim  th»  vensA 


of  tlx  months  last  praviooa  to  the  ^xeoatloii  of  a  d^  ol 
Msignment,  or  the  iuue  of  a  wilt  of  attMhmeot  nxider 
tU«  Aot,  M  the  CM6  may  bo,  and  from  theaea  ao  longaa 
ahall  retain  the  premises  leased.    In^l^ 


the 

brovlnoe  of  Qoebee  tl^  preferential  U^  or  p^YUefe>df 
the  lea<«or  shall  he  ^verned  hy  the  provisiont  of  tiiie 
CiiU  Oode.  Ins.  Aet,  1176,  seo.  74  ft  C.  40  Tfo.  cap.  4l| 

s.  !••  ,^.    .    .  <. 

t^nw  right  laelttdes  also  the  effects  of  f^  uajtor 
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Lewieturur et  al^  2  Ber.  de  L6g.  317,  Q.  B. 
1846. 

766.  Meikbers  of  ParUmmmt— When  a  de- 
fendant, arrested  and  imprisoned  under  a  capiaa 
p^titkmed  for  bis  release  on  the  ground  of  priTi- 
lege  as  a  member  of  the  Legislative  Council  of 
Canada — JETeld^tbat  sucb  pri  vil^e  did  not  attacb 
tomembers  of  tbe  Canadian  Legislature  in  virtue 
of  any  law  or  usage,  or  by  reason  of  any  analog 
between  it  and  the  Parliament  of  Great  Britain, 
but  that  it  attached  solely  on  the  ground  of 
necessity,  within  which  the  case  of  the  petitioner 
did  not  faU,  the  Assembly  having  been  prorogued 
some  time  previously,  and  the  petitioner  not  be- 
ing t^en  enii^aged  ip  any  parliamentary  dutv  or 
service.  Cwnllier  et  <u.  v.  Mvnro,  4  L.  0.  R. 
146,  Q.  B.  1848. 

767.  On  a  motion  for  habeas  eorptu — HM 
that  a  member  of  the  Provincial  Parliament 
held  at  Quebec,  the  place  where  he  is  resident, 
arrested  eighteen  days  after  its  dissolution  for 
treasonable  practises,  and  during  his  confinement 
elected  a  member  of  a  new  Parliament,  is  not 
entitled  to  privilege  from  such  arrent  by  reason 
of  his  election  to  either  Parliament.  Bedard 
caw.,  8.  R*i  K.  B.  1810« 

76iB.  And  held^  also,  that  two  papen(  purport- 
ing to  be  indentures  of  election  produced  in  sup- 
port of  such  motion  were  not  sufiicient  evidence 
of  his  being  such  member,  so  as  to  entitle  him 
to  the  benefit  of  tne  writ.     lb. 

769.  Municipal  Cbrpora<tofi«.»Tke  corpor- 
ation of  the  city  of  Queoec  has  no  privilege  up- 
on immoveable  property  for  the  assessments 
imposed  upon  the  same,  such  privilege  not  hav- 
ing been  given  by  the  act  of  incorporation,  and 
having  no  existence  at  common  law.  Ensor  v. 
Orkney  k  The  Mayor  et  al.  of  Q^bec,  3  L.  C.  R. 
289,  S,C.  186L 

770.  Neighboring  Proprietors, ^-Opposition 
for  payment  was  filed  by  the  opposant  against 
moneys  arising  from  the  judicial  sale  of  property 
adjoining  his  own,  claiming  to  be  paid  by  privi- 
lege the  amount  of  one-half  the  cost  of  a 
wall  which  had  been  erected  between  the  two 
properties,  the  wholeof  the  money  for  which  had 
been  advanced  by  himeelt— Held,  that,  as  no  ex- 
perOse  has  been  filed,  showing  the  condition  of 
the  property  prior  to  the  construction  of  the 
wall,  ana  that  such  a  wall  was  necessary,  and, 
moreover,  as  the  claim  had  not  been  registered, 
that  the  opposition  must  b(*  dismissed  with  costp. 
SUlUngs  et  otr.  &  MeGUlis  k  Coveney,  14 
L.C.K.  129,  S.C.  1863. 

771.  Physicians.-— Since  the  passing  of  the 
Provincial  Act  32  Vic,  cap.  32,  amending  art. 
2260  of  the  Civil  Code,  a  physician  has  the  right 
to  prove  the  nature  and  duration  of  his  services 
for  five  vears,  where  such  services  have  been 
rendered  before  the  passing  of  the  said  Act. 
Whyi€  V.  DeBonald,  14  L.  C.  J.  133,  C.  C.  1869  ; 

2003  C.  C. 

772.  A  physician's  account  for  professional 
services  rendered  during  the  last  illness  is  not 
reducible  by  reason  of  the  insolvency  of  the 
deceased.  Beaudry  v.  Desjardins  k  divers  k 
Denardins  k  Thomas,  16  L.  C.  J.  267,  8.  C.  R. 
1871. 

773.  Nor  is  such  claim  for  professional  ser- 
vices during  the  last  illness  reducible  bv  rea- 
son of  relationdiip  between  him  and  the  de-i 
ceased.    lb.  | 


774.  And  the  reristratioii  of  such  clatD 
against  the  immoveable  property  of  the  de- 
ceased, though  under  seisure  wtUiin  the  delay 
fixed  by  law,  is  good  and  vai'd.  lb.  k  2107 
C.  C. 

775.  Pilots. — A  pilot  has  a  pHvil^e  for  bis 
wages  upon  a  vessel,  although  she  mav  have 
changed  owners  in  the  interval  between  the  per- 
for  man  ce  of  the  pilotage  and  the  institution  of 
the  action.  The  Premier  in  re,,  6  L.  C  R.  493, 
S.  C.  1854;  2383  C.  C. 

776.  P^^e^.— The  pledgee  of  goods  lor  ad- 
vances made  has  a  lien  on  such  g^»ds,  and  can. 
hold  them  even  against  the  owner,  and  that 
even  where  the  goods  are  pledged  bv  an  agent 
to  the  knowledge  of  the  pledgee,  at  least  where 
the  agent  has  not  had  notice  from  the  owner  of 
want  of  authority.  Johnston  et  at  k  Lmner,  S 
L.  C.  J.  77.  Q.  B.  1861. 

777.  Nor  is  the  lien  extinguished  by  the  pledgee 
transferring  for  value  negotiable  notes  which  ne 
had  taken  for  advances,  if  the  notes  come  back 
again  into  the  pledgee's  hands,  in  consequence 
of  their  not  being  paid  at  maturity.  lb.,  1739,. 
1748  k  1751  C.  C. 

778.  Raftsmen. — On  a  contestation  arising 
out  of  the  seizure  of  a  quantity  of  timber. — 
ffeldt  that  raftsmen  have  no  privilege  or  right 
of  retension  as  to  the  raft  upon  the  timber  of 
which  they  have  been  employed.  Duqmwf  v.. 
Fleurant  k  BemuU  et  oT.,  1  Q.  L.  R  87,  S.  C. 
1872. 

779.  Seamen. — On  a  contestation  of  the  dts* 
tribution  of  the  proceeds  of  a  vessel  sold  by  fo- 
dicial  authority — MM,  that  the  master  had  a 
privilege  to  the  amount  of  his  wa^es  against  the 
vessel,  preferable  to  a  party  claiming  under  a. 
transfer  bv  way  of  mortgage,  but  that  the  men 
preserve  their  privilege  upon  the  vessel  for  their 
wages  aod  materials  ftuiushed,  only  so  long  as 
thev  retained  posseasion  of  the  j^hip.  .DricheOt 
^  bosseUn  et  al,  1  L.  C.  R.  145,  S.  C-  1851. 

780.  Seamen's  wages  Are  pr  ^ileged,  and  are 
payable  in  preference  to  the  morigagesdue  upon 
asteamloat  navigating  Canadian  w.ters.  Mtt- 
ehell  k  CouHneau  k  divers,  7  L.  C  .  218,  3.  C. 
1858 ;  2383  C.  C. 

781 .  In  an  action  to  obtain  possession  of  a  ves- 
sel of  which  the  owner  claimed  to  have  been 
wrongfully  deprived  by  a  bailiflT— ^e£(2,  inter 
alia  Uiat  a  maritime  lien,  such  as  that  of  a  sea- 
man for  wages,  was  not  indelible,  but  might  be 
lost  by  delay  to  enforce  it,  when  the  ri^ts  of 
others  have  intervened.  The  Haidee  in  re.,  10 
L.  C.  R.  101  A  2  8.  V.  A,  C.  25,  V  A.  C.  i860. 

782.  A  captain  of  a  vessel  has  no  lien  for  his 
wages  on  the  vessel,  /osmtn  k  LafatUmisie^  T 
L.  C.  J.  11 9  &  13  L.  C.  R.  226,  S.  C  1863;  2383,. 
sec.  4,  C.  C. 

783.  On  a  motion  made  to  quash  a  writ  of 
saisie  arrit  on  the  ground  of  the  insufficiency  of 
the  affidavit— ^eld,  that  under  the  common  law 
in  force  in  Lower  Canada,  a  captain  of  a  barge 
has  a  lien  upon  it  for  his  waces,  so  long  ashe  re- 
mains on  board ;  and  that  right  includes  the  right 
of  seizure  before  judgment,withoat  thefonnaEty 
of  an  affidavit  as  required  by  C  8.  L.  C.,cap>  63,. 
such  seizure  being  in  the  nature  of  a  Misie 
conservatoire.  DubeauU  v.  Bobertson»  8  L»  C  J- 
333,  C.  C.  1864.  ^.   '. 

7f<4.  But,  on  an  eioeptiOQ  to  &eCMi  ^^msgeii 
the  following  month  befewaotharju^g^H 
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deoided  that  the  captain  had  do  lieo  for  the 
eame  tor  hia  wa^  according  lo  the  decisions  of 
the  courts  in  this  province,  daring  thirty  years, 
bot  that  a  sailor  nad  such  a  lien  by  a  recent 
statute.  lb.,&Sh.  C.  J.  334  &  2383,sec«4,  G.  C. 

785.  But  Aetd.also.  that  a  seaman  even  could 
not  attach  the  v^sel  before  judgment  without 
makioff  the  affidavit  usual  in  attachment*  be- 
fore judj^ment.    lb. 

786.  The  master  or  captain  of  a  vessel  has  no 
lien  or  orivilege  on  the  vessel  for  his  wages. 
DaUU  A  L'iSuyer  et  al.,  15  L.  C.  J.  262, 
S.  C.  R.  1871. 

787.  The  captain  of  a  barge  has  no  right  or 
privilege  of  conservatory  process  on  the  bar^ 
for  his  wages.  Dagenau  v.  DougUu,  16  L.  C.  J. 
109.  S.  cTr.  1871. 

788.  Sh^miymen, — Lumbermen  or  ^hantymen 
ensployed  in  the  woods  in  Canada  have  no 
rignt  of  retention  or  lien  by  way  of  seizure^  privi- 
lege or  right,  ot  dernier  ^quipeur  on  which  to 
base  a  consevatoiy  attachment  a^inst  the  rafts 
of  timber  which  they  have  assisted  to  make. 
Graham  k  CoU,  16  L.  C.  J.  307,  Q.  B.  1872 ; 
552  C.  C.  P. 

78!>.  A  shantyman  has  no  purivilege  for  his 
wages  which  would  give  him  aright  of  retention 
on  the  stuff  manufactured  by  him-  Sawper$  A 
Ckmnolly,  1  Q.  L.  B.  383,  G.  C..1873. 

790.  Kiwidar.— The  seller  of  an  immoveable 
had  a  preference  upon  it,  notwithstanding  be  has 
given  a^  term  for  payment,  and,  if  the  thing  is 
seized  in  the  hands  of  the  debtor,  he  m^  pre- 
vent the  sale  and  is  preferred  to  the  other  credi- 
tors. McClinre  k  Kelht  ei  aL,  2  Bev.  de  L6g. 
126,  K.  B,  1830 ;  1998  C,  C- 

791.  The  seller  of  an  immoveable  which  is 
still  in  the  hands  of  the  purchaser  does  not 
lose  his  privilege  ti^  against  a  hypothecary 
creditor  and  registered  before  him.  Steven  in  re 
A  Potion  k  Buchanan,  3  Bev.  de  L6g.  36,  K.  B. 
1847  ;  2098  G.  0. 

792.  In  an  action  in  declaration  of  a  hypothec 
— Held,  that  a  bailleur  defends  who  hasorought 
an  action  against  his  personal  debtor,  and 
caused  the  sale  of  an  immoveable  acquired  by 
such  debtor  in  exchange  for  the  one  subject  to 
the  privilege  of  the  5a^2£ur  de/onds,  is  not  in  law 
to  be  ooosidered  as  having  ratified  the  exchange 
or  as  having  consented  to  the  bubstitution  of  the 
immoveable  property  for  the  other,  or  as  hav- 
ing incurred  or  aoanaoned  his  privilege  upon  the 

froperty  sold  by  him.  Bouchard  k  Blais,  4 
I.  G. «.  371,  Q.  B.  1854. 
79^.  A  merchant  cannot  claim  to  be  collo- 
cated by  privily  upon  the  proceeds  of  goods 
sold  by  him  to  tlieaefendant,  ifsuch  goods  at 
the  time  of  the  seizure  have  been  taken  out  of 
the  bale?  and  distributed  among  other  goods  in 
the  shop  for  the  purpose  of  sale.  TStu  et  aL  k 
FairchUd  ei  al.  k  Vemers,  6  L.  G.  B.  269,  S.  G. 
1856 ;  1999  G.  C 

794.  To  a  seizure  and  sale  of  the  defondant's 
immoveable  property,  on  which  was  a  mill,  the 
oppo^ants  filed  opposition,  claiming  a  cylinder 
machine  and  other  machinery  which  they 
had  sold  to  the  defendant  and  placed  in  the 
mill  and  were  not  yet  paid  for.  The  plaintiffs 
were  mort£[agees  anterior  to  the  placing  the 
maebmery  in  the  mill,  and  the  question  arose, 
did  the  placing  the  machinery  there  for  use 
aflbet  or  change  the  conti  actual  relation  be- 


tween the  defendant  and  the  opposant,  or,  in 
other  words,  did  the  machine  wnioh  the  latter 
claimed  by  placing  it  there,  become  a  portion  of 
the  realty  subject  to  the  plaintifi^  mortgage? — 
Held,  that  it  was  not  an  immoveable  or  changed 
in  any  wav,  and  the  privilege  of  the  vendor  re- 
mained, ^he  Union  Bmlding  Society  v.  Russet 
k  Ooddard  et  al,  7  L.  G.  R  374,  S.  G.  1857. 

795.  And  held,  also,  that  the  sale  to  the  defen- 
dants constituted  them  the  tenants  only,  a  id  did 
not  deprive  the  vendor  of  the  absolute  property- 
until  afler  payment  of  the  price.    lb. 

796.  In  a  contestation  between  a  baillear  de- 
fends and  a  judgment  oredkor— Held,  that  the 

privilege  of  the  oaiUear  de  fonds  was  posterior 
to  thatof  the  judgment  creditor,  whose  judgment 
was  register^  &fore  the  deed  of  the  vendor. 
Lemesurier  ei  al.  k  McCaw  k  Dolan,  2  L.  G. 
J.  219,  8.  G.  1858 ;  2130  C.  G. 
.    797.  The  plaintiff  alleged  the  sale  and  de-^ 
livery  to  the  defendant  of  twenty-two  boxes  Of  tea. 
on  his  note  of  three  months.  lliat  the  note  when 
it  became  due  was   protested  for  non-payment 
That  the  defendant  was  insolvent ,  and  that  the 
twenty-two  boxes  of  tea,  or  a  large  number  or 
theui,  still  remained  unbroken  and  in  the  same 
condition  as  when  sold,  and    that  they  had 
tendered   back  the  note  to  the  defendant,  who^ 
accepted  it  before  action  brought — Held,  that 
the  vendor  on  credit  could  revendicate  the  gooda^ 
in  the  possession  of  the  vendee  insolvent,  al- 
though the  goods  had  ceased  to  be  en  U>taUt6  at 
the  time  of  the  seizure.    Robertson  ei  al-  v . 
Ferguson,  8  L.  G.  B.  239,  S.  0. 1858 ;  1999  G.  O 

798.  And  in  another  case,  where  the  plaintiff 
attached  certain  chests  of  tea  which  he  had  sold 
to  the  defendant)  and  which  the  defendant  had 
failed  to  pay  for,  according  to  the  terms  of  the 
sale,  and  which  remained  in  his  hand^  unbroketi 
•—Held,  that  where  the  buyer  bad  become  in- 
solvent the  vendor  had  the  privilege  and  could 
attach  the  goods  by  conseryatory  process,  not- 
withstanding they  had  been  sold  on  time.  Tor^ 
ranee  et  al.  k  Thomas,  2  L.  G.  J.  99,  S.  G.  1858. 

799.  And  in  several  similaV  cases— £r<sZd,  that 
the  vendor  could  revendicate  the  goods  in  the 
hands  of  the  insolvent  though  sold  on  term.  8t^ 
Clerc  k  divers  el  aL  v.  Ferguson,2  L.  G.  J.  101^ 
S.  G. 1858. 

800.  The  special  privilege  of  a  bailleur  defends- 
is  preferable  to  the  general  privilege  of  the 
physician  for  the  last  illness  upon  the  proceeds  of 
immoveables,  even  though  there  should  be  no 
moveables  out  of  the  proceeds  of  which  the 
phyj>icion  can  be  paid.  Tasehereau  v.  Delit- 
fforgendi^e  k  Proulz,  9  L.  G.  B.  497,  S.  G.  1859 ;. 
2009  G.  0. 

801.  The  respondent  sold  to  the  defendant  a. 
certain  floating  dock,  of  which  part  was  paid  iiv 
cash,  and  for  the  balance  accepting  two  notes- 
signed  by  the  appellants,  opposants,  and  two  by 
the  vendee.    The  notes  bemg  dishonored,  andi 
the  floating  dock  being  seized  and  sold  by  the 
sheriff,  the  vendor  claimed  to  be  paid  by  privilege- 
the  balance  remaining  unpaid,  and  the  appel- 
lants,  opposed  on  the  ground  that  the  notes 
had  efl^ted  a  novation  of  the  claim,  and  as  the 
floating  dock  had  since  been  pledged  to  them  for 
advances  with  the  knowledge  of  the  respondent 
that  his  privilege  as  unpaid  vendor  was  lost — 
Heldg  that  there  was  no  novation,  and  that 
neither  the  elercise  by  the  vendee  of  the  righfaa 
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'^f  prapertj  over  tbe  AriicleB  sold,  nor  ^tte  awk- 
ing  of  rmm  tbcreapoD,  could  defeat  the'  priTi- 
iege  of  tbe  vendor  eo  long  a«  tiie  identity  of  the 
Article  could  be  establiehed.  Wood  et  aL  & 
J^anfUMmk,  11  L.  C.  B.  29,  Q.  B.  1869. 

802.  The  vendor  of  »  quantity  of  oats  brought 
action  in  revendication  for  non-pay  fnent  of  price 
against  the  (>urchaiier  who  had  placed  the  oats 
on  board  his  barge*  and  againBt  the  master  of 
the  barge,  and  tbe  purchaiier  made  default,  but 
the  roaster  appeared  and  pleaded,  and  the  parties 
4o  whom  the  purchaser  resold  intervened  and 
pleaded  that  the  srain  had  been  sold  with  a  term 
for  paymentj  ana  having  been  mixed  with  other 
^rain  of  a  like  sort  that  the  identity  was  lost, 
and  that  having  purchased  in  good  faith,  the 
plaintiffs,  for  these  reasons,  could  not  revetidi- 
<cate — Bddt  that  there  being  uo  proof  that  the 
^raia  was  sold  on  time,  the  fact  that  it  had  been 
mixed  with  other  grain  of  the  same  kind  did 
not  destroy  the  vendor's  privilege  and  the  action 
was  maintained.  S^nieai  v.  MiU  et  aL  &  Taylor 
€i  al.,  4  L.  C.  J.  301 , 8.  C.  1860 ;  1999  G.  C. 

803.  The  vendor  of  a  chattel  with  a  term  for 
payment  has  a  privilege  on  the  proceeds  of  such 

chattel  sold  and  in  the  hands  of  the  purchaser. 
Doughu  k  Varmi  k  Lareau,  12  L.  G.  B.  142, 

-O.  CJ.  186L 

804.  The  vendor  or  baUUur  de  fonOs  of  an  im- 
moveable, who  has  a  claim  for  the  balance  of 
4be  price  of  sale,  and  who  causes  the  immove- 
«bl6  to  be  sold  in  satisfaction  of  such  claim,  is 
•^^ntitlad  to  be  collocated  according  to  the  full 

value  cf  tbe  price  of  the  naked  property,  ^  as 
-opposed  to  aiiolder's  privilege  on  tne  same  im- 
•tnoveible.  Doutre  v.  Oreen  k  Etvidpe,  5 
li.  G.  J.  151,  8.  G.  1861 ;  ft009,  sees.  1  k  8,  G.  C 

805.  A  merchant  sold  to  the  hubband  of  the 
<^fe^ant  a  quantity  of  flour  on  credit,  and  after- 
ilia  ex|Hr«tton  of  the  term  of  credit  the  pnrchiMer' 
4|ied  iosalventy  and  the  tendor  brottgnt  action, 
^Haginglhat  a  portion  of  the  flour  was  still  in 
4Ke  )po«wisk>n  of  the  defendant,  unbroken  and 
in  ^xactfy  the  same  condition  as  when  delivered 
ta^  the  plaintiff— JMd,  that  the  Vendor,  even 
when  the  sale  has  been  made  on  credit,  has  a 
TJjght  to  attach  thagoods  stlH  in  the  hands  of 
*the  purchaseiB  when  the  latter  has  become  in- 
i»olvent  since  the  sale.  Ledue  v.  Trntrignttt  6 
L.  G.  J.  324,  S.  G.  1861 ;  1998  k  1999  G.  G.  k 

^Ti.  221,  p631,nfpfa. 

r806.  On  an  opposition  for  psyment  out  of  the 
proceeds  of  a  judicial  sale  of  a  bam,  bv  the  pre 
yiotts  owner  of  the  barge,  who  had  sold  to  the 
^tefendant  for  a  balance  of  the  price  of  sale— 
JMdf  that  where  the  barge  did  not  exceed  fifteen 
tons  tbe  vendor  could  not  claim.  Meloche  v. 
JiainauH  k  Barri  k  Nicholson,  16  L.  G.  R.  51, 
^.  G.  1865. 

807.  Where  the  oppoeant,  an  unpaid  vendor, 
4:lairoed  an  ox  which  had  been  taken  in  ezecu- 
xion  as  beiboging  to  the  defendant— ITeld^  that 
I  be  unpaid  vendor  of  goods  sold  on  credit  has 
•lo  right  of  revendication  of  such  good:*.  Ryan 
y.  Chanial  k  BeUey,  17  L.  0.  R  207,  G.  G. 
.1868(1543, 1544, 1994  &  1993  G  G. 

808.  Id'a  case  in  the  Superior  Gourt  wherein 
-certain  immoveable  property  belonging  to  the 
^{•sfeadant  was  taken  m  execution  and  sold,  and 
4 he  appellant  claimed  to  lie  paid  by  privilege  of 


court  below,  that  where  the  baiUeur  de/onds 
coK>perater8  in  creating  a  sabs^uent  hypothec 
upon  the  property  his  0<tiUtur  defends  claim  is 
thereby  postponed  to  the  hypothec  thus  created. 
Robertson  k  Young  es  qual.,  17  L.  G.  B.  458, 
Q  B.  1867. 

809.  The  expresmon  *'  fifteen  days  after  sale ' 
tiyed  in  article  1998  G.  G.  means  after  the  sale 
and  deli  very.    The  Bank  of  Toronto  v.  Hingsion 
etal,k  Allan  etal.,  12  II  C.  J.  216,  S.  G.  1868. 

810'  The  unpaid  vendor  could  not,  even  before 
the  coming  into  force  of  the  Givil  Gode,  revendi- 
cate  goods  for  the  payment  of  which  credit  had 
been  gi  ven .  Brown  etal  ^k  Hawkesworth  ei  aL 
14  L.  C.  J.  114,  Q.  B.  1870  j  1999  C.  C. 

811.  Where  the  purchase  of  a  lot  of  stone  for 
building  purpofies  had  been  made  bv  defendant, 
a  contractor,  and  he  had  neglected  to  pay  for 
them,  and  the  plaintiff^  had  attached  them  by 
•coosevatory  process— ITeM,  that  as  the  thiiti 
party  into  whose  hands  they  h^  passed  bad 
not  paid  for  them,  that  the  vendor  had  a  privilege, 
even  after  the  eight  days.  Lavoie  v.  Casant  k 
Clendinneng,  14  L.  G.  J.  225,  G.  G.  1870 ;  1999 
k  2000  G.  C. 

812-  In  mattere  of  insolvencv  an  atttachment 
in  revendica'tion  must  be  made  within  fifteen 
days  after  the  day  of  sale  and  witfiin  eight  days 
after  the  delivery  of  the  soods  to  tbe  revendi- 
cated.  Sylvesire  v.  Sanders  eial^ZK.  L*  281, 
8.  C.  1871;  1998  A  1999  C,C. 

813.  The  unpaid  vendor  of  an  immoTeable 
who  institutes  a  resolutor^^  action  on  the  noond 
of  non-payment  of  the  price,  though  ju^tment 
be  not  yet  rendered,  has  a  right  t6  be  paid  in  pre- 
ference even  to  a  mortgagee  whose  hypothec  has 
been  registered  two  years  prior  to  the  r^stration 
of  the  deed  of  sal^.  Gauthier  k  Valois^  18 
L.  C.  J.  26,  Q.  B,  1*74 ;  2014  G.  C. 

814.  WiU^esses.-^kn  action  of  damages  for 
slander  will  not  lie  against  a  person  on  account 
of  words  uttered  by  him  as  a  witness  in  a  conrt' 
of  justice.    Boehon  v.  Praser,  3  L.  G.  B.  87, 
a  C.  1857. 

815.  A  witness  summoned  on  suspicion  of 
incendiarism  may  refuse  to  answer  anj  quealion 
which  will  have  a  tendeikcy  to  erimmate  him 
Dixon  «rp.,  2  B.  G.  231,  Q.  B.  1872. 

VI.  Upov  VltssftLS  roB  Supfuss. 


816.  In  an  action  agninst  a  vessel  for  suppIieB 
brought  before  the  iSaari  of  yiceA.dmiraitjr — 
Heldt  that  pereons  fttmifl/hing;  saoplies  c6  ships 
in  this  count  %  technically  called  material  mea, 
had  no  Ken  upon  ships  for  such  silj^lies  and  that 
the  Vice- Admiralty  court  of  Lower  Canada, had 
no  jurisdiction  to  enforce  their  claims.  The 
Mary  Jane  in  re^  3  Rev  de  I>g.  436,  V.  A.  C, 
1848 ;  2383  G.  G, 


PBLYILEGBD   COMMUNICUL- 
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I  What  abb. 


in 


817.  A  communfckt^  made,^, 
his  own  private  gflM.fo  ai*  i 
regarding  the  conduct  ^  (fthtottbr 
-imiUeiir  de  fonds  out  of  the  proCteeds  of  the^pro- 1  concerning  her  reliitidoft  ftH^ 
fiefty— AM,  eonfirming  tbe  judgment  ot  th6  *  einployer'ift  cletfn,  tt  i  ptiH 
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tioD,  and  does  DOt  form  ground  for  damages  as 
for  slander.  Ferguson  a  Oilmowr^  5  L.*  C.  R. 
146,  S.  C.  A  1  L.  C.  J.  131,  Q.B.  1867. 

818.  The  private  account  of  a  person  at  a 
banker's  is  not  privil^ed,  and  may  be  made 
matter  of  evidence  where  it  is  established  that 
money  at  issue  in  the  caupe  has  been  lodged  at 
the  banker's  by  the  party  in  question  to  the 
credit  of  bis  nrivate  account.  McKmz%€  & 
Twlor,  6  L.C.J.  83,  SC  1862. 

819.  Where  the  provincial  secretary  ,  was 
summoned  to  produce  a  certain  paper,  and 
objected,  on  the  ground  that  iis  pro<iur:tion 
would  be  injurious  to  the  public  service — Held, 
confirming  the  judgment  of  the  court  below, 
that  the  provincial  secretary  could  not  be  com- 
pelled to  produce  official  documents  connected 
-with  the  affairs  of  the  state,  if  their  production 
would  be  iniuriou;*  to  the  public  service,  of 
-which  he  was  the  sole  judge,  and  the  power  of 
tbe  secretary  of  ^tate  to  withhold  such  docu- 
ments was  not  waived  by  the  fact  that  a  copy 
of  the  paper  in  question  had  already  been  ue- 
livered  to  one  ot  the  parties  by  the  aseiptant 
aecretaTT  of  state,  uayon  v.  Maguirct  13 
L.C.R.  33,  Q.B.  186.3. 

820.  A&  advocate  or  attorney  cannot  refuse 
to  declare  in  answer  to  a  writ  of  attachment  in 
famishment,  what  moneys  or  efte^'ts  he  has 
in  bis  bands  belonging  to  the  defendant,  on  the 
grotind  that  his  doing  so  wontd  lie  a  lietrayal 
•of  uofessiocal  confidence.  McKenzie  ei  oL  v. 
Meketme  et  oL,  9  L.  G.  J.  87,  S.  G.  1864. 

821.  A  physician  cannot  refuse  to  disclose 
information  acquired  by  him  confidentially  in 
iiis  professional  character.  Brown  y,  Oartir,  9 
L.  C.  J.  163,  8.  C.  1866  ;  275  G.  G.  P. 

822.  The  answer  of  a  person  to  enqniries  in 
the  interests  of  the  party  alleged  to  be  slandered 
are  privilcjged  c  >mmnnications,  and  not  ground 
for  an  action  of  damages.  PoUeoin  v.  Morgwi^ 
10  L.  G.  J.  93  &  1  L.  G.  L.  J.  120, 8.G.  1866- 

823.  But  where  the  defendant  wrote  a  letter 
t:>  tbe  plaintiff's  brother-in-law,  aocustng  the 
plaintiff^of  dishonesty  and  trickery,  and  havingi 
oroken  up  a  sale  from  the  brother-in-law  (o  the 
defendant,  this  was  KM  not  to  be  a  privileged 
cdmmunicat  on.  VHereuz  St  Brunei,  3 
C.L.J.61,Q.  B.  1867. 

824.  Where  a  member  of  a  benefit  society 
stated  In  a  meeting  of  tlie  society  that  a  person 
who  was  a  canditate  for  admisj^ion  had  been 
convicted  of  theft — Held,  to  be  a  privileged 
communication,  even  though  five  or  nix  yeari* 
bad  elapsed  since  the  conviction.  Durette  v. 
Cardinal,  4  R,  L  232,  S.  G.  1872. 

S25.  Gomuiunications  between  principal  and 
agent  in  cases  of  insurance  will  tie  regarded  as 
jprivileged  if  they  form  part  of  the  preliminary 
mvestigaiion  which  the  parties  made  in  reference 
to  the  cafie.  The  Pacific  Mutual  Insurance  Com- 
pawf  V.  BuHera,  17  L.  G.  J.  309,  S.  G.  1873. 

826.  An  attorney  adUUm  ih  not  obliged  as  a 
witness  to  dii^Jose  what  has  been  comniunicate^i 
to  him  professionally  by  his  client*  Fortyth 
ei  tU*  V,  CharUbats  &  Forsuih  ei  aZ,  &  Le- 

Jebvrey  12  L..G.  J.  264,  8.  G.  lft68;  276  G.  G.P. 

827.  But  siich  communication  is  not  privi- 
legixl  where  the  attorney  is  him-^elf  a  party  to 
the  transaction  as  well  at*  adviner.  Etkier  v. 
B^€t,  18  L.  G.  J.  83 ;  276  C.  G^.  P. 

^98.  A  jMrivate  telegraphic  despatch  is  not 


a  privileged  communication,  notwithstliti'dih^ 
the  provisions  of  G-  8.  G-  cap.  67,  sec.  16.  Leslie 
V.  fferveif,  16  L.  G.  J.  9,  8  C.  1871. 

829.  And  where  the  telegrams  were  betwee'n 
the  principal  and  his  agdui^ffeld^  not  to  be 
privileged  communications  in  a  suit  in  which 
the  principal  was  a  party.    lb. 


PRIVy  COUNCIL. 

I.  Appeal  to,  see  APPEAL. 
IL  Dboreics  of. 

8.30.  A  decree  of  her  Majesty  in  her  Privy 
Council,  reversing  the  judgment  of  the  Gourt  of 
Queen's  Bench  for  Lower  Ganada,  which  con- 
firmed a  judgment  of  the  Superior  Gourt  for 
Lower  Ganada,  dismissing  an  action  therein 
brought,  and  directing  the  Superior  Gourt  to 
enter  up  judgment  for  plaintiff,  is  inoperative, 
and  a  judgment  entered  up  accordingly  by  the 
Superior  Court  will  be  reversed  in  appeal. 
CuvilUer  et  al.  &  The  Bank  of  British  N»^ 
America,  8  L,  G-  J.  21  A  11  L.  G.  B.  496,  8.  €. 
h  Q.B.  1863. 


PROBATE. 
I.  Of  Wills,  set  WILLS. 


PROOEDURB. 

L  AoAnrsT  Jodomiiits  taeiv  nr  TaoAViov, 
831. 
n.  AMKinm Kmr  OP,  a)2-834 
ITT.  Avswfnia,a^^O. 

IV.  Appkarainv,  841-862. 

V.  Articdlatiok  of  Facts,  863^^6. 

VI.  GoMtfissiOK  RooAToiRi,  876  «89. 

VII.   GoNFBSSfOM  OF  JOPOMBKT,  890-89$. 

Vm.  Goirai  Default,  894  896. 

IX.  Deoisobt  Oath,  897903 

X.  DbolabaTtov,  904-908. 

XI.  Dbpaolt,  909-914. 
xn.  Dblaisssmekt,  916. 

XIII.  Dklat  IN,  916-933. 

XIV.  Dbmano  of  Plea,  934*987. 
XV-  Dkpositiobs,  938. 

XVf.  Description  of  Pabtibb,  939-$4€. 

XVII.  Dbsistbmbnt.  947-962. 

XVIII.  Disavowal,  963-966. 

XIX.  DiSOONTINUAKOB,  966-961. 

XX.  £LiC0TI0N  OF  DOMIOILE,  962-864. 

XXI.  Endobsation  oFt  966-966. 
XXII    EvQUTfiE.  967-986. 

XXIII.  KNttn^B  Days,  987. 

XXIV.  Ebasdbbb  and  Notbs^  988-990. 

XXV.  EviOENOt    i!r   Rebottal,   sec  BVt* 
DBNCB. 

XXVI.  Evocation,  991,  992. 

XXVII.  Exceptions. 
Declinatory,  993-996. 
Dilatory,  997-1003. 
Pcremjjfory,  1004  1007. 
PreUfHinafy,  1008-1017. 
To  the  Form,  1018-1044. 

XXVIIL  Exhibits,  1046-1061. 

XXIX.  Expabtb,  1062-1063. 

XXX.  Fiat,  1064. 
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XXXI.  Filing  of  Papers,  1066. 

XXXII.  Filing  of  Pleas,  1066 

XXXIII.  FonKCLosuRE,  1067-1078. 
XXXrV.   FoKM  ON  Writ,  1079. 

XXXV.  Forms  in,  1080. 

XXXVI.  Hearing,  1081,  1082. 
XXXVU.  U  Appeal.  1083-1086. 

XXXVIII.  iN  Attachment,  1086-1088. 

XXXIX.  In  Certiorari,  ««  CERTIORARI. 
XL.   Ikuidektal  Demand,  10891096. 
XLI.  In  Criminal  Cases,  fee  CRIMINAL 

LAW. 

XLlI.  In  Ejectment,  1097. 
Xlilll.  In  Election  Cases,  1098. 
XLIV.    In  B'orma  Pafperis,  1099-1108. 

XLV.    LVFORMALITIEK  IN,  1109. 

XLVI.  In  Intervention,  1110,  1111. 

XLVII.  In  Jury  Trials,  see  JURY. 

XLVIIL  In  Mandamus,  see  MANDAMUS. 

XLlXiN  Review,  1112- 

U  Inscription.  11 1.M141. 

U.  Interrooatories  bur  Faits  bt  Arti- 

CLB«,  1143-11 71^. 

LIl.  In  Vacation,  see  VACATION, 
.nil.  Issue  Joined,  1180-1186. 
LIV.   Marginal  Notes,  see  ERAsuRes,  Ac. 
LV.  Motions,  11871209. 
LVi.  Nun-JukidicalDays,  1210. 
LVIl.  Notice. 

By  Opposaiitfor  Parties  to  declare,  1211 

Delau  any  1212. 

In  Official  Gazette,  1213. 

In  Urgent  Cases ^  1214. 

Of  Action,  1216, 1237. 

O/"  Exceptions,  1238. 
,     Of  Inscription  \23d. 

Of  InterveiUion,  1240. 

Of  Rule  for  Oontrainte  par  Crops^  1241 . 

Of  Rule  for  FolU  Enchh-eA  242. 

CfSecuHty  in  Appeal,  1243.  1244. 

Of  Withdrawal  of  Moneys,  1246. 

On  Application  for  Moneys,  1246. 

To  Produce  Papers,  &c,  1247. 

LVIII,  Notices  at  Church  Doors  see  SALE 
Judicial. 
LTX.  Of  the  Ordinance  of  1667, 1248. 
LX.  On  Writs  of  Capias,  see  CAPIAS. 
LXI.  Option  for  Proof  and  Hearing^  1249 
LXII*  PETriu»NS, 

For  Attachment,  1260. 

For  Haheas  Corpus,  1251. 

For  Improbatiwi,  1252. 

For  Quo  Warranto,  1263-1265. 

In  Capias,  see  CAPIAS. 

In  Flection  Cases,  1266. 

In  Insolvency,  1267,  1268. 

To  the  Orofon,  1269. 
LXIVI.  PLEA.S  1260-1264. 
I XIV.  Re-iipkning  of  Care  after  Appeal 
TAKE^,  1266. 

»LXV   Replication.  1266-1269. 
LXVI.  HiiPRiME  d'iNSTANCL,  1270-1280. 
LXVlf.  Reti'rk  of  Service,  see  Service. 
LXVIII.  RuLL  FOR  FoLLE  Ench^re,  1281. 
LXIX.  Rui.b  against  Bailiff,  1282. 
LXX.  8ER\ict  OF,  see  Service. 
LXXl.  .Service. 

At  Prothonotmy^s  Office,  1283, 1284. 

By  Relations,  1286. 

BvShtnff,  1286. 

Competency  of  Bailiff ,  1287. 

Delays  in,  1288-1294. 


1301. 


Effect  of  1296,  1296. 

Ecidence  of,  1297. 

jPa»o/,  1298,  1299. 

Hours  of  1300. 

In  Actions  Against  Curator  to  Absentee^. 


In  Election  Cases,  1302. 

In  Envelope,  1303,  1304. 

Irregularities  in,  1306, 1306. 

Manner  of,  1307  1310. 

Of  Assignee  Ac.,  in  Insolvency,  131 1,1312 

Of  Attachment,  1313-1318. 

Of  Attorney,  1319. 

Of  Consorts,  1320. 

0/  Contestation,  1321. 

Of  Corporation,  1322-1327. 

Of  Declaration,  1328-1330. 

Of  Demurrer,  1331. 

Of  Foreign  Partnership,  1332. 

Of  Insurance  Agent,  1333, 1334. 

Of  Interrogatories  Sur  Faits  et  Articles, 
1336-1341. 

Of  Idvention,  1342. 

Of  Motion  Jor  Security  for  Costs,  1343. 

Of  Municipal  Oorporation,  1344. 

Of  Notice  of  Motion,  1345. 

Oj  Parties  in  another  District,  1346. 

Of  Partnershws,  1347,  1348. 

Of  Railway  Companies,  IS49. 

Of  Rule  for  Contrainte  par  Corps,  1360- 

OfRuUfor  FolU  Enehire,  136i-1354. 

Of  School  Commissioners,  1355, 

Of  Wife  Separate  as  to  Prtperty,  1346. 

Out  of  the  Province,  1357. 

Place  of,  1368,1363. 

Return  of,  1364-1394. 
LXXII.  Special  Anmwer,  1395. 
LXXIII.  Special  Replication^  1396  1396* 
LXXIV.  Stamps,  1.399, 1400. 
LXXVSuBpasKA8,l40l. 
LXXVI.  Supplementary  Reasons,  1402. 
LXXVII.  Tranractmn,  1403-1408. 
LXXVIU.  Verbal  Omissions  in,  1409. 
LXXJX.   Under  Agricultural  Act,  see 
AGRICULTURAL  ACT. 

I.  Against  Judgments  Taken  in  Vacation. 

831  Where  the  defendant  nought  to  eei  Mide 
a  judgment  obtained  in  vacation — Held,  that  he 
was  bound  to  deposit  only  the  amount  of  ooet» 
incurred  by  the  plaintiff  from  the  return  o{  the 
action  up  to  obtaining  judgment  incluiiively, 
and  that  without  the  fees  of  the  plaintiffs  at- 
torney, and  that  he  was  not  bound  to  furnish  to 
the  plaintifiP  a  copy  of  tlie  affidavit  filed  with  hia 
opposition.  Oauthier  v.  Marchand,  5  L.  C-  J. 
101,8.  C.  1861;  484  C.  C.  P. 

II.  Amendment  of. 

832.  Where  an  oppo<>ant  moved  to  amend  bis 
opposition  by  altering  a  number  on  the  endorsa- 
tion,  and  the  plaintifi  moved  to  reject  the  oppoai- 
tioii  as  having  been  filed  under  a  wrong  number, 
the  former  motion  war*  diHmiseed  and  the  latter 

ranted  with  ooftts.    Joseph  v.    Ooa  k  Coy, 
L.G.J.  2,  S.C.  1866. 

833.  The  defendant  was  summoned  to  WMt 
by  his  copv  of  thte  writ  on  the  24ih  April»U6<^ 
instead  of  1861,  and  pleaded  by  pewmjitoiy^eK- 
ception  to  tlie  form-^^eM,  that  tlie 
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not  having  been  properly  summoned  the  conrt 
&ad  DO  power  or  juriediction  to  permit  the  plain- 
til!  to  amend  his  writ.  BlaU  &  Lampsont  12 
X.C.B.  23, 8.  C.  1861 ;  118  C  C.  P. 

834.  A  motion  to  amend  a  writ  by  inserting 
4be  proper  domicile  of  the  plaintiff,who  has  been 
described  as  living  in  a  parish  different  fh)m 
that  in  which  he  really  resided,  will  be  granted 
-on  payment  of  costs  of  ihe  exception  to  the  form. 
Oihuire  v.  Beauparlant  et  ah,  6  B.  L,  61,  C.  G. 
1873;  117  CO.  P. 

in.  AirswBRs,  see  PLEADING. 

836.  In  the  Circuit  Court  the  defendant  can 
ibrecloee  a  plain  tiff  who  neglects  or  refuses  with- 
in the  delays  prescribed  to  file  answers  to  his 
pleaa,  after  demand  thereof  duly  made,  and  can 
thereupon  inscribe  the  case  upon  the  role  for 
'enqudte,  on  hie  plea  of  defense  tnfaiUt  declare 
that  he  has  no  witnesses  lo  examine}  proceed  to 
hearing,  and  obtain  judgment  exparie.  Mead  v. 
BaitU^  6  L.  C.  R,  68,  C.  C  1864  j  138  C.  C.  P. 

836.  Eddy  on  motion,  that  one  general  answer 
cannot  be  pleaded  to  four  separate  exceptions, 
Bradford^.  Benderson,  6  L.C.R.  488,  8.  C. 
1866. 

837.  A  plaintiff  who  has  flailed  to  file  an  an- 
ewer  to  an  affirmative  plea,  is  tot  under  23  Vic. 
'Cap.67,  sec.  37^  in  consequence  of  that  failure,to 
be  considered  in  the  same  condition  as  he  would 
have  been  had  he  been  formally  foreclosed  under 
12  Vic.  cap.  38,  sec  86,  from  answering  such 
pica.  LaQrange  &  CarlUUf  8  L.  C.  J.  l82,  S.C. 
1863, 

838.  A  special  answer  cannot  be  filed  to  a 
special  answer  without  leave  of  the  court,  and 
where  such  answer  has  been  filed  and  been  de- 
fnurred  to,  and  the  demurrer  has  been  inscribed 
for  hearing,  the  court  will  discharge  the  inscrip- 
<ion  and  order  a  repleader.  Harte  et  al.  &  The 
Northern  Insurance  Company ^  18  L.  C.  J.  189, 
S.  C.  1873 ;  148  C.  C.  P. 

839.  An  answer  in  law  does  not  lie  to  a  plea 
denying  the  allegations  of  fact.  Lynch  v.  La- 
frambmse,  6  R.  L'.  647,  C.  C.  1874 ;  148  C.  C  P. 

840.  And  an  answer  in  law  based  on  new  factf* 
which  require  evidence  cannot  be  heard  before 

<he  hearing  on  the  merits.    lb. 

IV.  Appkarakce. 

841.  The  appearance  of  the  defendant  without 
pleading  a  defect  in  the  service  of  the  summons 
IS  ^a  waiver  of  the  irregularity.  B6langer  v. 
PerruuU,  3  Rev.  deUs.  360,  K.  B.  1817. 

842.  If  the  notice  enoorsed  on  the  declaration 
4)e  irregular,  the  irregularity  is  cured  by  the  ap- 
pearance on  the  return  day,  notwithstanding  an 
exception  to  the  form.  Chamherland  v.  &ay- 
anond,  3  Rev.  deL6g.  196,  K.  B.  1820. 

843.  If  the  defendant  appears,  the  non--  Tvice 
of  the  copv  of  the  declaration  will  only  au  •  orize 
the  defendant  to  move  for  a  copy,  and  tl  ight 
to  plead  should  date  from  the  day  of  ,*i'vice. 
Mbntmagny  y.  Tappin,  3  Rev.  de  L^g.  Ho8,K.B. 
1820. 

844.  The  day  of  a  return  into  court,  the  defen- 
dant being  called,  but  the  court  not  having  sat 
until  11.30  at  night,  the  majority  of  the  court 
decided  that  the  plaintiff  could  not  proceed  by 
defkult,  and  the  action  would  be  dismissed.  The 


City  Bank  v.  Launn,  2  Rev.  de  lAg.  48,  Q.  B. 
1847. 

846.  A  defendant  cannot  be  compelled  to  ap- 
pear before  the  return  day,  or  to  nhow  cause  why 
certain  witnesses  about  to  leave  the  Province 
should  not  be  examined.  Malone  &  Tate,  2 
L.C.R.  99,  Q.B.  1851 . 

846.  Where  the  defendant,  fivp  monthn  after 
the  service  of  the  action,  made  a  niocion  to  be 
allowed  to  appear  and  p]ead^£fe&/Y  that  as  the 
action  was  one  of  damages  thut  he  would  be 
allowed  to  do  so  on  paying  full  asi**  of  the  acti4»n. 
Hoyden  v.  FUi^simmona^  1  L.C.  J.  9,  8.  C.  1866. 
87  C.C.P 

847.  Where  the  defendant  ha<i  left  the  Prov^ 
ince  before  the  service  of  the  writ,  which  was 
made  at  his  last  domicile,  anJ  api»earance 
was  filed  for  him  by  an  attorney  ~~Held^  that 
such  appearance  cavered  theirngulanty  of  ser- 
vice, and  all  proceedings  had  atterwardx  by  the 
plaintiff  eaporet,  who  called  in  the  deiendant  by 
advertisement  and  ignored  the  appearance, were 
null  and  must  be  set  aside.  McKercher  6l  iSimp- 
9<m,  6  L C.R.  31 1,  QB.  1866. 

848.  Since  the  Ordinance  of  1^67  an  appear^ 
ance  by  a  defendant  does  not  ^iu\et  a  nuiJitv  in 
the  service  of  the  writ  and  declarat  ion.  The  Trust 
and  Loan  Company  of  Upper  Canada  v.  Mac- 
Kay  et  viT.y  3  L.C.J  .164,  S.  C.  1859. 

849.  Where  an  action  had  been  taken  by  a  firm 
of  two  attorneys  as  of  record,  but  the  return  was 
signed  by  one  of  them  only,  while  the  other  ap- 
peared for  the  defence,  ana  confesHed  judirment 
—HeldiOn  motion  to  set  aside  the  judgment,  as 
based  on  proceedings  which  were  irregular,  that 
the  fact  of  tbe  ^ame  attorney  appearing  for  both 
plaintiff  and  defendant  was  not  fuch  an  irregu- 
larity as  would  involve  an  ab^iilute  nullity  in 
the  proceedings.  Molson  et  al.  v.  Burrough,  2 
L.aj.107,8  C.  1868. 

860.  And  where  the  defendant  appeared  though 
not  served  with  a  copy  of  the  v*-'*  -  \  'ieclar- 
ation,  and  the  plaintiff'  moved  lo  reject  the  ap- 
pearance on  that  ground — Beld^  that  an  attor- 
ney ad  litem  has  a  right  to  appear,  even  where 
the  defendant  was  not  served  with  a  cop\'  of  the 
writ  and  declaration.  Whitney  v.  Jhmning 
et  al.  &  MulhoUand  etal.,eL,  C.  J.  30,  S.  C. 
1861. 

861.  The  Attorney-General  in  appearing  for 
Her  Majesty  cannot  appear  by  attorney  Cartier 
V.  Laviolette  et  al.,  6  L.  C.  J.  3U9,  S.  C.  1862. 

862.  In  cases  appealable  to  the  Circuit  C<)urt 
notice  of  appearance  is  unnecesHary.  Duoemay 
et  al  &  The  Corporation  of  the  Parish  of  SL 
Bartholemy,  10  L.  C.  J.  136,  &  2  L.  C.  L.  J.  36, 
S.C.R.  1866. 

863.  But,  where  appearances  have  been  irregu. 
larly  filed,  a  judge  m  chamber^<  has  no  power 
to  reject  it  from  tbe  record.    lb . 

864.  After  an  appearance  fil&i  judgment  can- 
not be  taken  in  the  cause  in  vac  t.oii.    lb. 

866.  A  motion  for  a  rule  nisi  f  »r  peremption 
made  by  a  defendant  in  person,  who  hai>^  ceased 
to  be  represented  by  his  attorney  ad  litem,  and 
who  has  not  subsequently  appear^-d  by  another 
'  orney  or  in  person,  is  irregular,niiil  and  void. 
ivston    V.   Rimmer  &   £ockfoood  et  al.,  13 

<J.J.  131,  S.  C.  R.  1869 ;  465  C.C.P. 

866.  Where  the  clerk  of  the  Police  Conrt  was 
conducting  the  prosecution,  am)  tije  defendant 
objected — Held,  that  only  the  parlies  themselves 


loss 


PfiOOEDURE. 


PROCEDURE. 


103& 


o»  their  attorneys  could  so  plend.  The  Oaptain 
of  the  Vessel  manger  Anna  Delius  v.  Paulson^ 
3R.L.623,  Po.  Ct.l869. 

^7.  Where  two  defendants  have  appeared 
separaUrlv^  but  by  the  same  attorney,  they  niay 
nevertheless  join  in  their  defence  and  tile  the 
same  pleas.  Arsenauli  v.  Bousseau  et  oZ.,  3 
R.  L.  28,  8.  C.  1871. 

858.  Where  a  real  action  was  brought  in  a 
different  district  to  that  in  which  the  immoveable 
in  question  was  situated — Held^  that  an  appear- 
ance by  a  defendant  without  pleading  to  the 
form  or  to  the  merits  of  the  action  was  a  waiver 
of  an  exception  to  the  jurisdiction.  Whyte  es 
waL  &  Igneh  et  al,  17  LC.  J.  76,  S.  C.  1873 ; 

869.  It  is  not  necessary  in  an  order  of  a  judge 
for  a  writ  of  qvo  warranto  that  the  respondent 
flhould  be  directed  to  appear  at  the  place  men- 
tioned in  the  petition.  jSareau  &  Normand  it 
Qouin,  5  R.  L.  40,  S.  C  1873. 

860.  Where  two  attorneys  ad  litem  had  ap- 
p^red  for  the  same  party  in  the  same  cause — 
^ek2,that  the  court  would  not  take  cognisance 
of  the  case  until  it  was  decided  who  was  the 
attorney  ad  litem  representing  the  party  in  ques- 
tion .  Oiguere  &  Beauparlant  et  al,  4  R.  L.  685, 
iXO.1873. 

861.  Where  two  parties  have  raised  separate 
and  distinct  issues  m  appeal  jointly,  bv  one  and 
the  same  writ,  the  respondent  may  with  leave  of 
the  court  file  separate  appearances  on  each  issue. 
Tks  Olen  Brick  Company  &  fFalker  &  Shackel, 
16  L.  C.J.  257,  Q.  B.  1872. 

862.  In  a  case  returned  on  the  12th  August, 
1866 — Held,  that  the  defendant  was  not  bound 
to  appear  between  the  10th  of  July  and  the  3l8t 
of  August,  botli  inclusive.  Btllk  Leonard^  1 
L,C.J.  17,  S,  C.  1866;  3  C.  C  P. 

V^  Artjoulatiok  of  Pacts. 

863.  Ad  articulation  of  facts  which  contains 
matters  not  to  be  found  in  the  pleadings,  or 
matters  admitted  by  such  p1eading8,is  not  good. 
Beaulieak  Baequetfi  L.G.R154,  B.C. 1858  ;  207 

cap. 

8^4  Where  the  plaintiff  has  neglected  to  an- 
swer the  articulation  of  facts  filed  hy  the  defen- 
dant in  support  of  a  plea  of  compensation,  such 
statement  should  be  taken  as  admitted  by  the 
plaintiff  under  20  Vic.  cap.  44,  sec.  74.  Archam- 
hault  &  Archambault,  4  L.GJ.  284,  Q.B.  1860 ; 
212  C.C.P. 

865.  Held,  reversing  the  judgment  of  the 
court  below  in  a  case  in  which  compensation 
was  pleaded,  that  the  default  of  the  plaintiff  to 
answer  the  articulations  of  facts  of  the  defendants 
was  an  admission  of  the  facts  alleged  so  as  to 
make  the  claim  set  up  in  compensation  claire  et 
Hquide,  and  extinguish  the  adverse  claim.  lb., 
&  10  L.  G.  R.  422,  Q.  B.  1860. 

866.  Where  the  defendant  moved  that  an  in- 
scription for  proof  and  hearing  be  discharged, 
inasmuch  as  no  articulation  of  facts  had  &en 
filed  by  one  of  the  parties  in  the  case — Heldf 
that  the  omission  to  nie  articulation  of  facts  did 
not  prevent  the  case  from  being  heard  in  term. 

Baulanger  &  Mayer,  6  L.  G.  J.  61,  Q.  B.  1861 ; 

215,  G.G  P. 

867.  A  general  articulation  of  facts  will  be 
ejected  from  the  record  as  contrary  to  law,which 


requires  all  articulations  o£  facta  to  be  clear  and 
di8tinct.  The  Molsons  Bank  k  Faikmier  ei  aLk. 
Falkner  et  al,  6  L.  C.  J.  120,  S.  C.  1862;  20S 
G.  G.  P. 

868.  Where  a  party  in  a  cause  has  failed  to- 
answer  the  articulations  of  facts  filed  by  the 
opposite  party,  such  articulations  of  facts  will  t>e 
taken  pro  confessis.  Omens  &  IhUmc  A  Oamp^ 
belU  6  L.  G.  J.  121  <fe  12  U  G.  R.  399,  S.  C. 
1862  ;  212  G.G.P. 

869.  A  party  will  be  allowed  to  produce  and 
file  answers  to  articulations  of  facts»  even  after 
the  final  hearing  of  the  case,  upon  payment  of 
costs,  the  motion  for  leave  being  founoed  on  an 
affidavit  to  the  effect  that  such  answers  have 
not  been  produced  through  oversight  or  inad- 
vertence. Bostoell  &  Lloyd,  13  L.  G.  R.  121yS.C. 
1862. 

870.  A  motion  to  reject  articulation  of  fads 
inust  be  presented  at  the  enqudte.  Th^  Quebec 
Bank  k  BoUand  ei  al.,  14  L.G.  R«95,  S.  G.  Ift63. 
'  871.  A  party  failing  to  produce  articulatioos 
of  facts  must  bear  the  expenses  of  his  enqadte^ 
AtHnson  k  Wood,  14  L.  C.  H.  159,  S.  C.  1863. 

872,  A  pari^  will  not  be  allowed  to  file 
answers  to  articulations  of  facts  after  the 


has  been  inscribed  for  review  by  the  oppoaite 
party.  Sicotie  k  Betves,l  L.G.LJ.  I07,S.C.Ri. 
1866. 

873.  An  articulation  of  facta  in  the  worda : 
'*  Is  it  not  true  that  the  allegations,  matters  aad 
''  things  set  forth  in  the  plaintiff's  declaration  ia 
'<  this  cause  filed  are  true  and  well  founded  in 
''fact,"  will  be  rejected  with  costs,  as  being 
nn  articulation  of  facts  under  the  statute ,aad  as 
being  insufficient  and  irregular.  Day  v.  Harie,, 
16  L.  G.  R.  3i<7,  S.  G.  1866 ;  208  CG.P. 

874.  In  cases  instituted  under  the  Code  of  Civil 
Procedure  between  lessor  and  lessee,  articoli^ 
tions  of  facts  are  not  allowable.  JHtchill  k 
Saucier  et  aU,  17  L.  C  J.  66,  S.  G.  1872. 

875.  In  a  case  of  enqu6te  on  a  petition  to 
quaf*h  a  capias,  the  party  succeeding  will  not  be 
Entitled  to  cohts  of  enquSte  unless  artKulationa 
6f  facta  have  been  filed,  Ogilvy  k  Jones,  IT 
L.C.J.  25,  S.  G,  1873  j  215  G.  G.  P. 

VI.  GOXMISSIOK  ROOATOIRE. 

876.  In  the  absence  of  a  commission  regaioire 
issued  by  the  plaintiff  the  defendant  cannot  be 
compelled  to  proceed  with  his  enqudte.  Jfc- 
Farlane  v.  Bresler,  2  L.  G.  R.  238,  S.  C.  1862 ; 
316  G.  G.  P. 

'  877.  In  a  case  of  capias-- JTIsId,  that  a  consent 
motion  for  a  commission  rogatoire  to  examine 
witnesses  in  Upper  Canada  would  he  granted  in 
chambers.  Moss  et  al,  v.  Wilson,  14  L.  C.  R. 
26,  S.  G.  1863. 

878.  A  commission  rogatoire  may  issue  de 
piano  on  motion  therefor  without  afi^vit  of 
any  kind.  Willis  et  al  v.  Pierce,  2  L.  C.  J> 
77,  S.  G.  1858  ;  308  G.  C.  P. 

879.  Where  the  defendant  in  an  i^ipositioQ 
to  judgment  against  him  by  default  made  a 
motion  on  the  day  fixed  for  the  evidence  tod 
final  hearing  for  a  commmton  roj^foire  to  ex- 
amine witnesses  in  Au8tralia,witfa4>ut  ai^  affi- 
davit produced  in  support  of  the  motion^iZUd, 
that  the  motion  could  not  be  granted.  Zw  €i 
al  V.  Boss  et  al  k  Boss  et  al*,  4  L*  €•  J*  ^96^ 
8. G.  I860;  308  G.G.  P. 
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17.  The  plaintiff^  a  railway  eonipany,  sued 
IbrtlOOO,  tbe  amoantoften  ahares  euuecribed 
^hj  the  defeodant  id  a  small  book  opened  by  the 
HcntMTj  of  tbe  company,  as  a  special  sub- 
vcri{)tion  list,  by  which  the  defendant  a^ed  to 
IMj  for  the  ten  shares  when  the  railway  m  ques- 
tion ran  to  West  Farnham,  and  on  conaition  that 
it  was  oonstzucted  to  Gran  by,  "  or  within  three- 
'"qoarters  of  a  mile  from  my  tannery"  — Held, 
that  although  the  railway  in  question  did  not  run 
•towithiD  three-quarters  of  mile  of  defendant's 
tanoery,  that  as  it  ran  near  to  it,  the  condition 
was  sabistantiaUy  fulfilled,  and  that  the  de- 
fendant was  liable  to  pay  for  the  said  shares, 
and  that,  without  regular  calls  having  been 
made  therefor,  the  subscription  being  a  special 
one.  The  Stansteady  Shefford  and  Chamhly 
Ratlway  Company  v  Brignam^  17  L.  G.  R.  54, 
-S.  C.  188g. 

1&   The  plaintiffs,    an    American     railway 
-company,  were  induced  te  extend  their  railway 
to  the  Canadian  line  on  the    condition  that 
those  in  Che   neighborhood  of  the  line  wonld 
subscribe  a  certain  amount  of  the  money  neces- 
sary to  do  sa     The  defendants  subscribed  for 
'two  shares  on  the  following  condition  :  ''  if  I 
obtain  my  money  from  the  St.  Lawrence  Road.''' 
Snbsequently  the  defendant  refused  to  pay  the 
instalment  or  call   upon  his  shares,  and  to  an 
action  by  the  company,  pleaded  that  the  money 
had  been  subscribed  on  the  understanding  that 
the  terminus  of  the  road  was  to  be  fixed  at  Derby 
Line  Village,  whereas  it  was  fixed,  contrary  to 
the  wishes  of  defendant,  at  Walker  place,  which 
WAS  some  distance  off-^ffeld,  confirming  the 
jadgment  of  tbe  Superior  Court  and  reversing 
that  of  the  Court  or  Review,  that  the  company 
were  not  bound  to  fix  the  terminus  of  the  road 
at  the  place  indicated  by  defendant,  but  were 
at  liberty  to  select  as  its  terminus  any  conve- 
nient place   on  the  boundary  line,   and  that 
defendant  could  not  be  relievea  from  his  obliga- 
tion under  such  contract  in  consequence  thereof. 
Tht  Coimeciicut  and  Pcusumpsic  aailway  Com- 
pmy  and  Oomstoek,  1  R.L.  ^9,  Q.B.  1870. 

VI.  Powers  of. 

1^,  Proceedings  were  taken  for  an  injunction 
windt  the  Grand  Trunk  Railway  Company  of 
Canada,  on  the  ground  that  the  company  nad 
illegally  carried  on  the  business  of  carters  within 
ihe  city  of  Montreal,  and  conveyed  freight  to 
and  from  the  city  to  their  depots,  ana  had 
charged  tolls  and  freight  for  such  conveyance 
without  the  authority  of  any  by-law  approved 
by  the  goyernor  in  council,  injuriously  to  the 
carters  and  citizens  of  Montreal,  and  a  judg- 
ment was  prayed  for,  declaring  that  in  so  doing 
they  had  exercised  a  franchise  not  conferred  by 
law,  and  exceeded  their  legal  power8,and  praying 
also  that  the  company  m  enjoined  to  abstain 
from  using  the  occupation  of  carters  within  the 
<ity  of  Montreal,  and  be  restrained  from  carry- 
ing freight  between  the  railway  depots  and  tne 
tnerehants'  atorw^Heldt  on  demurrer  to  the 
|>Iea  of  defendants,  that  the  company  had  a 
right  to  employ  particular  carters  exclusively 
Tor  collecting  and  deliyering  freight,  where  the 
evidence  showed  that  such  practice  was  not  in- 
nrious,  tmt,  'On  the  oontraTy,  advanta^ous  to 
jhegeaeral  public,  and  mozcoyer  was  mciden- 


tal  to  their  business  as  common  carriers.  Car- 
tier  y.  The  Grand  Trunk  Railway  Company  of 
Canada,  16  L.C.  R.  91  &  12  L.€.J.  149,  €,  C. 
1865. 

20.  And  held,  also,  that  the  plaintifis  had  not 
shown  that  they  had  suffered  to  such  an  extent 
as  to  justify  the  issuing  of  the  injunction  prayed 
for.    lb. 

Vn.  Power  of  Conductor. 

21.  Where  an  indictment  was  laid  against  a 
conductor  of  a  railway  train  for  having  put  a 
passenger  off  the  train  who  refused  to  pay  his 
fwte—Held,  that  under  the  circumstances  the 
conductor  was  fully  justified  in  doing  so  under 
the  provisions  of  sec.  106,  cap.  66,  of  the  C.  S.  C* 
Regina  v.  Faneuf,  6  L.  C.  J.  167,  Q.  B.,  & 
The  Grand  Vrunlc  Railway  Company  of  Cana 
da  &  Cunningham,  11  L.C.J.  107,  Q.B.  1861. 

VIII.  Prescription  of  Action  Against. 

22.  To  an  action  by  a  laborer  for  damages  for 
injuries  suffered  by  him,  while  working  on  the 
railway  of  the  defendants  and  in  their  employ, 
the  defendants  pleaded  the  prescription  of  six 
months — Held,  that  such  prescription  did  not 
apply  to  actions  of  damages  for  injuries  caused 
by  the  neglect  or  malfeasance  of  the  companv^s 
servants  in  ihe  management  of  the  road,  (/er- 
main  y.  The  Montreal  and  New  York  Railway 
Company,  6  L.  C.  R.  172,  S.  C.  1856,  & 
Boueherville  v.  The  Grand  Trunk  Railway 
Company,  1  L.  C.  J.  179,  S.  C.  1857,  &  Mar- 
shall V.  The  Grand  Trunk  Railway  Company  of 
Canada,  1  L.C  J.  6,  S.C.  1855. 

23.  And  in  an  action  of  damaees  brought  by  a 
tutrix  to  minor  children  for  tne  death  of  the 
father,  who  had  been  killed  by  an  accident  on 
the  railway — Held,  that  the  action  was  pre- 
scribed by  one  year,  and  it  must  therefore  be 
dismisseo.  Fihairault  v.  The  Grand  Trunk 
Railway  Company  of  Canada,  2  L.  C.  J.  97, 
S.C.  1857 ;  Q.  32  Vic.  cap.  51,  sec.  21. 

IX.  Presoriptiom  of  Action  by. 

24.  Where,  to  an  action  by  a  foreign  railway 
company  fbr  the  amount  of  calls  on  snares  sub- 
scribed by  defendant,  the  defendant  pleaded  the 
prescription  of  six  years — Held,  that  such  pre- 
scription did  not  apply.  The  Connecticut  A 
Ptusumpsie  Rivers  Railway  Company  &  Com' 
stock,  1  R.L.  589,  Q.B.  1870. 

XI.  Rights  of  Bondholders. 

25.  The  plaintiff  brought  action  against  the 
Grand  Trunlc  Railway  Company  on  the  ground 
that,  as  a  preferential  bondnolder,  he  was  enti- 
tled, under  the  Act  of  1856,  to  a  first  hypothec 
lien  and  mort^aee  un  the  railway,  its  tools  and 
property  of  aU  Kinds  and  descriptions,  and  was 
entitled  to  have  its  tolls,  rents,  profits,and  reven- 


•  Adj  paaaenger  refvainff  to  pay  bla  fSre  may,  by  the 
oondnotor  of  the  train  ana  the  a«rvanta  of  the  eompaoy 
be  pat  out  of  the  csn,  with  his  luggage,  at  any  oaaal 
•topping  plaee.  or  near  any  dwelling  houae,  ^aa  the  eon- 
ductor  eieoti,  the  oondnotor  flnt  stoppiiig  th»  train  aad 
ush>|  no  nnnaoewary  f oroe.   Q.  82  yio.  oap.  91,  see.  SO^ 
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•order  the  defendant  to  appear  on  another  day. 
Ih.  *^ 

899.  If  an  anthority  to  defer  the  deciaor? 
-<Mith  ifl  filed  bj  the  attorney,  and  ie  not  im- 
pleached  bj  his  opponent,  it  muat  be  received  on 
the  attomej's  oath  of  office,  and  bind  his  client 
until  he  is  disayowed.  Jtaunt  k  Ctddwellt  3 
Bev.  de  Ug.  366,  K.  B.  1816. 

900.  After  final  hearing  the  decisory  oath 
•cannot  be  allowed.  Bums  k  Oiraux,  3  Key.  de 
l^g.  357,  K.  B.  1817. 

901 .  In  an  action  by  a  servant  for  arrears  of 
'Wages — Heldf  that  in  the  absence  of  an  agree- 
ment the  decisory  oath  could  be  referrra  to 
the  master.  Lu$9ter  k  Olouteney,  3  L.  G.  J. 
.299  A  9  L.  C.  R.  433,  Q.  B.  1869 ;  1669  G.  G. 

902.  Where  the  defendant  after  demand  of 
plea  moved  to  dismiss  the  action  for  want  of 
paiticularsi  and  the  plaintiff  immediately  after- 
wards moved  to  defer  his  claim  to  the  clecisorj 
oath  of  tbe  defendant — BM,   reversing   the 

Judgment  of  the  court  below  and  granting  the 

Shimtift's     motion.    LenftsUt   k   MeHmer,  10 
u  C.  R.  199,  Q.  B.  1860 ;  443  G.  G.  P. 

903.  The    Gourt  of  Queen's  Bench  has  the 

eame  right  to  submit  the  decisory  oath  to  o^e 

•of  the  parties  in  the  case  as  a  court  of  original 

Jurisdiction.    Farrier  k  DiUon,  12  L.  G.  J.  202, 

S.  G.  1868 ;  1246  G.  G. 

X.  DCOLASATIOH,  «€«  PLEADING. 


904.  When  the  particulars  of  plaintiff's  de- 
enand  are  not  disclosed  by  the  declaration,  and 
no  bill  of  jMrticulars  is  therewith  filed,  such 
bill  of  particulars  may  be  filed  at  the  enqu6te, 
if  the  defendant,  instrad  of  moving  to  dismiss, 
Dleads  to  the  action .  Wtstrap  k  Nichols  et  al, 
2  L.  G.  J.  194,  8.  G.  1868 ;  60  XJ.  G.  P. 

906.  In  a  case  of  capias— JSisId,  that  the  30th 
Bnle  of  Practice,  allowmg  the  defendant  to  move 
to  dismiss  the  action  when  the  particulars  of  the 
demaad  are  not  disclosed  by  the  declaration, 
4tad  no  bill  of  particulars  is  filed  therewithi  does 
pot  apply,  even  in  the  case  when  the  defendant 
is  in  jail  under  capias,  where  a  paper  purporting 
to  be  a  bill  of  particulars  is  filea  with  the  de- 
•claration,  though  such  papers  do  not  contain  a 
detailed  statement  of  the  whole  of  plaintiff's 
demand,  or  even  to  the  amount  of  £10  of  such 
demand,  aside  fkom  the  first  item,  ^  balance  of 
former  account  rendered.  Henderton  k  EnnU, 
2  L.  G.  J.  187.  S.  G.  1868 ;  60  G.  G.  P. 

906.  A  duplicate  declaration  is  equivalent  to 
a  certified  copy.  Quyon  k  Brown.  3  R.  L.  446. 
a  G.  1871.   *^^  ^ 

907.  The  fiilng  of  a  declaration  with  a  writ 
of  attachment  in  compulsory  liquidation  under 
the  Insolvent  Act  of  1869  is  irregular.  Mcintosh 
k  Bonis  et  al^  14  L.  G.  J.  236,  S.  G.  1870. 

908.  Action  was  brought  by  a  widow  against 
the  executors  of  her  husbana  in  destitution  of 
their  quality.  After  plea  no  proceedings  were 
taken  for  a  considerable  time,  but  at  last  the 
plaintiff  made  motion  to  be  allowed  to  file  a| 
Bupplementary  declaration,  based  on  facts  that 
had  since  arisen.  The  application  was  granted 
in  the  Superior  Gourt  but,  on  appeal,  the  judg- 
ment was  reversed,  on  the  ground  that  it  was 
not  competent  to  add  to  the  declaration  facts 
which  had  arisen  since  the  institution  of  the 


action.    Gadbois  v.  IVudeau  eial^Z  B.  G.  62, 
Q.  B.  1872. 

XI.  Default. 

909.  The  court  will  set  aside  a  default  and 
dismiss  the  action  if  it  appears  on  the  diUbir^ 
or  at  the  hearing  that  the  default  has  not  been 
regularly  obtained,  and  the  defendant  has  not 
been  regularly  summoned.  Shaaherd  v.  Ton- 
nancowr,  3  Rev.  de  Ldg.  360,  K.  B.  1818. 

910.  A  defendant  whodoes  not  appear,  admits 
by  default  the  character  in  which  he  is  sued. 
Auld  V.  JfOite.  3  Bev.  de  Ug.  361,  K.  B.,  k  2 
Rev.  de  \Ag.  333,  K.  B.  1819. 

911.  Where  the  defendant  had  mailedelkalt 
— BMi  that  he  could  not  have  the  deflialt  set 
aside  for  the  purpose  of  obtaining  peremption  of 
the  instance,  (xmrviUe  v.  Xevor  k  heoar^  6 
L.  G.  J.  266,  8.  G.  1862. 

912.  Where  defkult  has  been  entered  in  an 
action  and  judgment  pronounoMi  txpaart/s  daring 
term,  such  judgment  and  default  may  be  eet 
aside  and  defendant  allowed  to  appear  and 
plead,  on  motion  to  that  efi^t,  supported  fay  an 
aflldavit  that  it  was  through  error  or  neglect  on 
the  part  of  the  defendant's  attorney  that  an  ap- 
pearance and  plea  had  not  been  filed.  Bere- 
nentigny  v.  Bokerty,  7  L.  G.  J.  287,  S.  G.  1863, 
87  C.  C.  P. 

913.  Where  in  an  action  on  a  capias  the  dt* 
fendant  had  fkiled  to  appear,  owing  to  an  aeci- 
dent,  his  instructions  to  appear  not  being  com- 
municated to  his  attorney  until  after  aefaalt 
was  entered,  it  was  allowed  to  the  defendant  on 
motion,  supported  by  affidavit,  to  appear  and 
plead  to  the  action  on  payment  of  fifty  shillings 
costs.  Brisson  v.  MeQueen,  7  L.  G.  J.  70,  S.  6. 
1862 ;  87  C.  G.  P. 

914.  The  affidavit  on  which  judgment  by 
default  is  granted  by  the  clerk  of  the  court  is 
equivalent  to  the  deposition  of  a  witneee  in 
court,  and  holds  the  place  of  proof  by  enqu^e. 
B^ Amour  et  alw.  Bourdon,  17  L.  C.  J.  86, 
G.  C.  1873;  91G.  G.P. 

XII.  Delaissiment. 

916.  Where  a  motion  was  made  to  reiect  a 
deliUssement  filed  after  the  fifteen  days  allowed 
by  law — Heldf  to  be  premature,  and  that  the 
plaintiff  should  proceed  with  his  execution  and 
test  the  matter  in  that  way.  Belanger  v.  JDu- 
rocher,  2  L.  G.  J.  283,  S.  G.  1868. 

XIII.  Delays  iH. 

916.  If  the  rule  to  plead  upon  the  demand  in 
chief  be  a  six  days'  rule  the  nght  to  plead  apon 
an  incidental  cross  demand  in  the  same  suit 
will  also  be  a  six  days'  rule.  Plamondon  v. 
Shephard,  3  Rev.  de  L6g.  200,  K.  B.  1813. 

917.  Where  a  defendant  on  the  last  dayr  of 
the  delay  to  plead  to  the  merits  made  a  modon 
to  have  the  delay  enlarged  as  he  was  about  to 
file  a  special  demurrer^  and  could  not  plead  to 
the  merits  without  prejudice  until  the  demurrer 
was  disposed  of— Held,  that  dtfensa  en  droU 
should  be  accompanied  by  pleas  to  the  nariCs, 
but,  as  this  was  the  first  time  theauestiiw  bad 
been  raised,  the  court  would  allow  ffir  iliiiftiiaal 
the  rest  of  the  day  to  file  snob  pleaa.    Fktit  v. 


»     * 


IIW  BBCONCILIATION. 

•    «  .  *    •       ■ 

dooed.    Garii  v.  Woodbwry  eiaL,l  L.G  J.  43, 
8.  C.  1866 ;  A  9  L.  C.  R.  4^,  Q.  B.  1234,  C.  C. 

in.  1£at  be  Sit  Abidi. 

32.  It  IB  admisiible  to  prove  that  the  monejy 
nceipt  of  which  is  set  forth  in  a  deed  of  sale,  was 
never  paid.  Dayon  v.  Doyon,  3  R.  L,  445, 
S.  C.  B.  1871 ;  1234  C.  C. 

33.  An  appeal  was  had  from  the  Snperior 
Court  maintaining  an  action  fof  -a  balance  alleg- 
ed to  be  dae,  notwithstanding  the  production  by 
die  appellants  of  a  written  receipt  for  the  amount 
^Eeia,  reversing  the  judgment,  that  the^'ma 
fade  proof  of  payment  offered  by  a  receipt  in 
writing  can  be  destroyed  only  by  the  dearest 
aod  most  positive  evidence  of  error.  Bell  A 
AmUm,  20 1.  C.  J.  281,  Q.  B.  1876. 

lY.  Obtadted  bt  Fraud. 

34.  But  where  a  clerk  received  from  a  debtor 
of  his  employer  a  portion  of  the  amount  due  on 
a  promissory  note,  and  gave  a  receipt  there- 
for, and  shortly  afterwards  the  debtor  retum- 
iog  represented  that  he  had  paid  so  much  on 
accoQDt  of  said  note  a  short  time  previously,  for 
which  he  had  received  no  receipt,  and  asked  for 
a  receipt  for  both  amounts  together,  which  the 
clerk  «ive  him — Held,  on  an  action  to  recover 
the  iMuance  unpaid  on  the  promissory  note,  re- 
Tersing  the  judgment  of  the  court  below,  that  the 
evidence  of  the  clerk  could  be  received  to  shew 
that  he  had  signed  such  receipt  in  error  and  by 
means  of  fteud,  and  misrepresentation  on  the 
part  of  the  defendant.  TrhitT^ey  v.  Clark,  3 
L  C.  J.  89,  S.  C.  1858 ;  993  A  1234  C.  C. 

V.  Proof  by. 

35.  It  is  the  business  of  the  creditor  when  the 
debtor  pays  in  coin,  to  examine  and  to  estab- 
lish the  value  of  such  coin,  and  he  cannot  after 
hia  receipt  dispute  the  amount  received.-  Rivers 
V.  Whitney,  2  Rev.  de  Ug.  332,  K.  B.  1816. 

VI.  SlQBATURE  OF. 

36.  The  signature  to  a  receipt  of  money  by 
mark  may  he  proved  by  the  testimony  of  the 
attesting  witnesses.  Neveu  et  ux.  v.  DeBUury, 
3  L.  cTj.  87,  8.  C,  1858. 
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BECOGNIZANCES. 

I.  I5  Crimikal  Cases,  see  CRIMINAL  LAW, 
BAIL. 

IL  Is  Election  Cases,  see  ELECTION 
LAW. 


RBCtJSATION.  1118 

SSCORDEB. 

•L  JuDOMEirrs  of,  «e^  JUDGMENTS: 

II.  JuaisDiOTioir  of,  37. 

III.  Procedure  Before,  38. 

n.  JvRiBDionoE  Of. 

37.  the  recorder  has  no  jurisdiction  to  decide 
on  the  objecuon  that  no  evidence  of  record  exists 
to  show  that  the  amount  of  penalty  and  cosU 
has  been  deposited  with  the  olerk  of  the  peace 
withm  fifteen  days  from  the  date  of  judgment 
aooMdmff  to  C.  8.  L.  C.  cap.  6,  sec.  61.  nomp- 
son  k  BOlemare,  7  L.  C.  J.  74,  Q.  B.  1863, 

IIL  Prooedurb  Before. 

38.  On  an  application  to  quash  a  judgment 
rendered  by  the  recorder  at  Montreal,  on  the 
ground  of  want  of  jurisdiction,  etc.— ficW,  that 
the  recorder  was  exempt  by  statute  ftx)m  making 
any  record  of  the  evidence  adduced  before  him, 
and,  consequently,  the  Superior  Court  had  no 
means  of  testing  the  question  of  jurisdiction,  the 
solution  of  which  was  dependent  upon  the  pre- 
cise character  of  such  evidence.  Gould  exp.  & 
Baurrei,  1  L.  C.  J.  162,  S.  C.  1867,  A  U.  37 
Vic.  cap.  61,  sec.  147. 

RECORDER'S  COURT. 

L  Conviction  by,  see  CONVICTION. 
II.  JuRisDioTioN  of,  See  JURISDICTION. 


RECORDING  OFFICER. 
L  Who  is,  see  HIGH  CONSTABLE. 


RECORDS. 

I.  Evidence  of,  see  EVIDENCE. 


RECORS— See  EXECUTION. 


RECOVERY. 

I.  Op  Money  Paid  in  Error,  see  ERROR. 


RECONCILIATION— See     LIBEL 
AND  SLANDER. 


RECUSATION. 

I.  Grounds  of,  39-44. 
If.  Of  Assignee,  4.^. 

III.  Jurisdiction  in,  46. 

IV.  Procedure  in,  47. 

I.  Grounds  of. 

39.  The  fact  that  a  judge  is  related  to  a  share- 
holder of  an  incorporated  association,  party  in  a 
case,  does  not  render  him  liable  to  be  recused. 
La  Compagnie  d* Assurance  du  Canada  v.  Free- 
man,  3  Rev.  de  Leg.  86.  K.B.  1847  ;  176  C.C.P. 

40.  On  a  petition  for  the  recusation  of  one  of 
the  judges  of  appeal— i7(s2e2,  that  the  recusation 
contemplated  by  the  Ordinance  of  1667  can  only 
be  made  in  writing,  aod  that  the  hatred  men- 
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«gain8t  two  defendanti*,  one  of  them  residing  in 
the  town  of  Sherbrooke  wan  described  as  of  the 
towiinhip  of  Orford — Held,  reversing  the  judg- 
ment of  tl|e  coart  below,  on  an  exception  to  the 
forc),  that  as  the  towni*hip  of  Orford  included 
that  part  of  Sherbrooke  m  which  the  defendant 
lived,  that  he  had  been  properly  de8cribed,  and 
the  exception  to  the  forn>  must  therefore  be  dip- 
nii«ie<l.  Morse  &  Brooks  et  al.y  2  L.  C.J.  39, 
Q.  B.  1867;  49  C.  C.  P. 

941.  In  an  affidavit  for  capias  where  the 
creditor's  name  was  written  '*  Justius"  instead 
of"Jontrae  "-^  Held,  to  be  good.  Jontrtis  &. 
Dnnlop.  7  L.  C.  R.  420.  S.  C.  1867, 

942.  Where  exception  to  the  form  was  filed 
in  an  actioU)  on  the  ground  that  the  defendant 
wa6  described  as  residing  in  the  village  ot  St 
•Jean  Bapti^te,  whereae  the  proper  name  of  the 

Slri^h  in  which  he  resided  was  St.  Jean 
Hptisie  de  Rouville,  and  it  was  proved  that 
there  were  two  parishes  of  that  name,  one  of 
Kouville  and  one  of  Roxton,  the  description  was 
held  to  Ite sufficient.  Giqon  &  Hotte^  2  L.  C.  J. 
193  &  8  L.  C.  R.  271,  S.  C.  1868 ;  49  C.  C.  P. 

9i'^.  In  a  case  of  capias  where  motion  was 
made  to  quash  the  writ  on  the  ground  ofirregu- 
laiities  in  the  affidavit — Held,  that  the  plaintiff 
being  described  as  **of  the  city  of  Kingston, 
<3anada  We^t, "  was  a  sufficient  indication  of  his 
<loniicile.  Bury  &  .Vay,  13  L.  C.  R.  1,  S.  C. 
1S59. 

944.  A  defen,dant,  stylet!  in  the  writ  and  de- 
claration menuisier,  pleaded  by  exception  to  the 
form  that  he  was  not  and  never  had  been  a 
wenuisier,  but  that  he  was  a  contractor  and 
trader,and  on  prooi'tlie  exception  was  maintained 
in  the  court  below,  but  in  appeal  heldj  that  the 
onality  o{  menuisier  was  made  out  in  evidence, 
tne  defendant  having  in  authentic  deeds  de- 
^ignateti  himself  by  such  quality,  and  that,  even 
if  he  were  a  contractor,  such  quality  is  reconcil- 
able with  that  of  a  inenuiitier.  Boucher  &  iSe- 
maine  et  al,  10  L.  C.  R  456,  Q.  B.  1H60. 

945.  In  a  case  in  appeal  from  a  judgment  dis- 
missing an  exception  to  the  form  on  several 
grounds — Hehiy  confirming  the  judgntent  of  the 
court  below,  that  the  declaration  need  not  neces- 
sarily contain  the  domicile  and  description  of 
the  parties  when  it  is  annexed  to  the  writ. 
Guyon  v.  Donaghue,  11  L..  C.  R.  421,  Q.  B, 
1861. 

946.  In  an  action  against  the  master  of  a 
vessel  then  at  Quebec — Htld,  on  an  exception  to 
the  form,  that  having  described  the  defendant  by 
the  initials  of  his  Christian  name  such  as  he  had 
given  him  at  the  custom  house  where  his  occu* 
patioDi  &e.,  were  also  correctly  given,  was  suffi- 
cient, and  the  exception  was  dismissed.  Cloony 
A  Nttt,  17  L.  C  R.  262,  S.  C.  1867. 

2[VII.  Desistement. 

947.  The  withdrawal  of  an  action  by  a  plain- 
tifiT  personally,  in  the  absence  of  and  without 
the  mtervention  of  his  attorney,is  good  and  valid, 
although  the  attorney  may  havepraved  for  dis- 
traction of  costfl.  Kyan  &  tVari  et  al.,  6 
L.  C.  R.  201,  Q.  B.  1856  ;  450  C.  C.  P. 

948.  Where  the  plaintiff  had  desisted  from  a 
judraient  on  a  demurrer,  obtained  in  the  absence 
of  defendant's  counsel  from  the  court,  and  the 
«ase  was  inscribed  for   another  hearing,  the 


court  was  of  opinion  that,  as  jadement  had  ooee 
been  rendered,  there  was  ao  end  of  the  inatter, 
and  the  inscription  was  discharged.  Clarke  ti 
al.  k  Clarke  et  iix.,  2  L.  C.  J.  209,  S.  C.  IH58 
949.  Where  there  is  a  manifest  error  io  a 
judgment,  and  the  plaintiff  in  whose  favor  the 
error  was  denisted  oefore  appeal  brouc^ht  from 
the  benefit  of  such  error,  an»i  served  notice  there- 
of on  the  defendant— J7«l<i,  that  the  diaistemoii 
was  good,  and  the  plea  was  dismissed  with  cost^. 
Brown  et  al  &  Wood.  8  L.C.  J.  63,  Q.B.  1863. 

960.  Where  one  desists  from  a  iadgment 
rendered  in  the  Superior  Court,  and  which  has 
been  inscribed  in  revision,  the  Court  of  Review 
will  discharge  the  ddlib^^Bnd  return  the  record 
to  the  Superior  Court.  Ward  &  New  hail,  Z 
R.  L.  445,  S.  C.  R.  1871. 

961.  The  attorney  of  one  of  the  parties  in  the 
case,  as  such,  may  renounce  the  whole  or  pari 
of  the  judgment  gi\ en  in  his  favor,  hut  each 
renunciation  to  M  valid  must  be  signed  by  the 
party  himself  or  by  his  attorney  ad  hoe.  Pri- 
fvntaine  k  Brown,  I  Q.  L.  R.60,  S.  C  R.  1875. 

952.  An  application  for  leave  to  withdrawal 
the  moment  wiien  judgment  is  being  prooouoced 
will  not  be  granted.  Dorlu  &  Byarson,  I 
Q.  LR.  219,C.  C.  1875. 

XVIII.  Disavowal. 

96.3.  A  demand  for  disavowal  canuOi  be  heard 
or  received  by  the  court  before  the  day  of  the 
return,  unless  notice  have  been  given  to  the 
opposite  party,  nor  can  it  be  received  when  the 
principal  cause  is  en  d6lib6ri.  The  Caiiadioh 
Building  Society  of  Montreal  &  Lafrenayt^  3 
L.  C.  J.  235,  S,  CJ.  1854 ;  193  C.  C.  P. 

954.  Proceedings  in  disavowal  are  in  llie 
nature  of  a  suit  between  client  and  attorney,  aod 
the  matter  to  be  adju«lged  is  has  the  attorney  a 
right  to  act  or  not.  Moss  et  al.  &  Ross  &  Ro^ 
v.  Monk,  9  L.  C.  J.  328,  S.  C.  1866 ;  192  «<  seq. 
C.  C.  P. 

956.  And  a  plaintiflTin  disavowal  is  bound  n 
prove  all  the  allegations  of  his  declaration,  aod 
particularlv  that  no  authority  or  power  to  ac» 
was  given  by  him  to  the  attorney. 

XIX.   DiSCOKTINCASCE. 

966.  Where  a  wife  suin^  for  separation  from 
bed  and  board  desisted  trom  the  first  pan  ot 
her  action  but  adhered  to  the  separation  o: 
property — Held,  that  the  discontinuance  wa- 
g«>od,  and  the  separation  of  property  grant^i 
Dudevoir  &  Turcot,^  L.  C.  R.  463,  S.  C.l<»4. 

957.  A  plaintiff,  as  a  general  rule,  can  diiscor.- 
tinue  his  action  only  on  payment  of  cu*tr 
Greenshields  v.  Leblanc  et  ai.,  12  L.  C.  J.  ^>> 
SO.  1868;460C.  C.P. 

958.  An  answer  to  an  exception  to  the  tomi 
is  a  waiver  and  discontinuance  of  a  motion  pnr 
viouslv  made  to  reject  the  exception .  Copdpi  i 
et  al  i  Cauchon  et  al,  14  L.  C.  J.  242,  C.  C 
1869. 

959.  The  abandonment  of  part  of  a  claTii 
sued  on  is  not  a  discontinuance.  Saleas  X 
Gu^vremont,  4  R.  L.  233,  S.  C.  R.  1870. 

960.  A  discontinuance  is  not  a  chose  jtt'jf' 
and  does  not  deprive  the  plaintiff  of  his  right  t 
brin^ another  action.    lb.,  A  462 &  463  C.  C.  P 

961.  A  party  may  proceed  ia   Tiriae  oi  » 
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^ettleraeit  nrrived  at  in  a  case  before  discon- 
>linuing  the  actioD,  and  it  is  sufficient  that  he 
-offers  le  discoatinue  if  the  other  party  carrit'S 
out  ihe  settlement  King  &  Pinaonneauli, 
*6  B.  L.  i70a,  P.  C.  1876  ;  450  etseq.  C  C.  P. 

XX.  Election  of  domicile. 

962.  On  an  inscription  in  improbation —  Held, 
•to  be  necessary  to  make  an  election  of  domicile. 
Meartineau  v.'Harrigan,  3  L.  C.  J.  190,  S,  C. 
1859  ;  161  C.  C.  P. 

963.  Art  1081  9f  the  Code  of  Civil  Procedure, 
concerning   elections    of  domicile  by  a  bailitf' 
•  seizing,  applies  only  to  cases  susceptible  of  ap- 
peal.* LegarS  k  Dwroehes  k  Duroches^  1  R.  L. 
^1,8.  C.  1870;  1081  0.  C.  P. 

964.  An  opposition  not  containing  an  election 
•of  domicile  at  a  place  within  a  mile  of  the  court- 
house will,  on  motion,   be  rejected  with  costs 
JBoytr  y.  MigneauU  &  Migneault,  5  R.  L.  473, 
£.  C. 1873. 

XXI.  Endorsation  of. 

965.  The  opposant  moved  to  amend  his  oppo- 
-sition  by  altenng  a  number  on  the  endorsation, 
and  the  plaintilf  moved  to  reject  the  opposition, 
it  having  been  filed  under  a  wrong  number — 
Meldj  that  the  former  motion  must  be  dismissed 
•and  the  latter  granted  with  costs.  Joseph  v. 
<:*oyk  Coy,  1  L.  C.  J.  2,  S.  C.  1856. 

966.  Where  in  a  motion  to  dismiss  an  excep- 
tion to  the  form,  the  plaintitf  urged,  amongst 
other  thin^,  that  it  was  endorsed  with  a  wrong 
cumber — Held,  that  the  exception  would  not  be 
dismissed  on  that  ground,  as  the  proper  number 
was  not  required  on  pain  of  nullity,  but  only  to 
facilitate  tne  proceedings.  Leslie  &  Fraser, 
15L.  C,  E.  43,  S.C.  1864. 

XXII.  Ejtquete. 

967.  The  Court  of  Appeal  may  order  and 
revise  an  enquete  on  the  facts  contained  in  a 
requite  en  r^ise  d'insiance.  McKillop  ei  al. 
A  Kauntz,  1  Rev.  de  Leg.  152,  Q.  B.  1845. 

968.  Where  there  were  several  issues  such  as 
a  plea  to  the  action  and  a  special  answer  to  such 
|>lea,  and  a  general  inscription  for  the  adduc- 
tion of  evidence,  although  the  proof  of  the  special 
answer  alleging  chose  jugie  as  to  the  matters 
contained  in  the  plea  to  the  action  if  made  out 
would  be  a  bar  to  any  further  proceedings  upon 
such  plea,  a  judge  in  chambers  has  no  power 
to  restrict  and  limit  the  proof  in  the  first  in- 
stance to  the  special  answer,  as  such  limitation 
can  only  be  ordered  by  the  court.  Brush  ei  al. 
V.    WiUon,  4  L.  C.  R.  454,  8.  C  1854. 

969.  The  court  cannot  order  that  in  any 
particular  case  the  defendant  should  be  allowed 
to  proceed  with  his  enquete  from  day  to  day 
until  the  same  be  completed,  as  the  law  requires 
that  the  matter  of  enquete  should  be  regulated 
W  rules  of  practice,  applicable  to  all  cases. 
Brown  &  Gugy,  4  L.  C.  R.  46,  S.  C.  1854. 

970.  On  a  motion  by  the  defendant  in  the 
action  to  reopen  an  enqudte — Held,thtLt  it  was 

•By  an  amendment  to  the  art.  of  the  Code  herein 
referred,  to  the  oUiue  requiring  an  election  of  domicile 
Jbj  the  hailiil  seising  is  struck  out.  Q.  30  Vlc.cap.  6,  sec. 


not  competent  for  the  plaintiffs  to  compel  the 
defendant  to  ^  on  with  the  enquSte,  in  the 
absence  of  certam  of  plaintiff's  exhibits,  attached 
to  a  commission  rogaioire  issued  by  them  and 
not  returned,  and  that  defendants  were,  under 
any  circumstances,  entitled  to  adduce  evidence 
after  the  return  of  the  commission.  Foster 
ei  al.  V.  Chamberlain,  2  L.  C.  J.  285,  S.  C. 
1858;316C.  C.  P. 

971.  A  judge  of  the  Superior  Court  sitting 
in  banco  may  revise  and  reverse  the  rulings 
of  another  Judge  in  the  same  court  sitting  at 
enquete*  Scott  et  al.  v.  Scott  et  al.,  3  L.  C.  J. 
132,  S.  C.  1859. 

972.  And  held,  also,  in  the  same  case  in 
banco,  reversing  the  ruling  of  the  judge  at 
enquete,  that  proceedings  would  not  be  sus- 
pended, in  order  to  enable  one  of  the  parties,  who 
wished  to  appeal  from  an  interlocutory  judg- 
ment, to  appl>  to  the  Court  of  Appeals  for  the 
allowance  of  an  appeal  of  which  he  has  given 
notice  to  the  other  side.  lb-,  &  3  L.  C  J.  134, 
8.  C.  1859. 

973.  Where,  after  theclosingof  the  plaintiff's 
enquete,  statute  22  Vic,  cap.  57  became  law,  by 
which  parties  to  an  action  are  allowed  to  ex- 
amine their  relations  as  witnesses,  and  the 
defendant  having  in  his  enquSte  availed  him- 
self of  this  new  law,  and  the  plaintiff  made 
motion  to  re-open  his  enquete  for  the  same  pur- 
pose, the  motion  was  granted.  Vennier  & 
Falkner,  6  L.  C.  J.  251,  S.  C.  1861. 

974.  Where  a  dii^avowal  was  raised  in  a  case 
pending  before  the  Court  of  Appeal — Held, 
that  the  court  could  order  an  enquete  on  the 
isjHue  raised.  The  Cur 6  et  al.  of  the  Parish  of 
St.  Ann  de  Varennes  &  The  Roman  Catholic 
Bishop  of  Montreal,  4  R.  L.  127,  Q.  B.  1861. 

975.  Where  the  plaintiff,  himself  an  advocate, 
contested  the  opposition  of  the  opposant  and, 
though  represented  by  an  attorney  ad  litem, 
wifihed  to  conduct  the  examination  of  the  wit- 
nesses himself— jHcW,  maintaining  the  objec- 
tion of  the  adverse  party,  that  having  appeared 
by  counsel,  the  examination  could  only  oe  con- 
ducted through  such  attorney  ad  litem,  Ramsay 
&  David  &  Walker  &  Ramsay,  6  L.  C.  J.  295, 
S.  C.  1862 ;  270  C.  C.  P. 

976.  The  court  on  cause  shewn  will  discharge 
a  case  from  the  role  for  hearing  on  the  merits, 
and  permit  the  enquete  to  be  re -opened  for  the 
examination  of  a  witness,  and  will  also  permit 
the  plaintiff  to  file  his  declaration  that  he  intends 
to  make  use  to  the  defendant's  deposition,  not- 
withstanding that  a  declaration  to  that  effect  has 
been  previously  rejected  from  the  record  on  the 
defendant's  motion  asirrejiularly  filed.  Beaudry 
V.  Ouimette  et  al ,  14  L.  C.  H.  449,  S.  C.  1864. 

977.  In  a  hypothecary  action,  which  is  of  its 
nature  a  real  action,  the  parlies  there  to  have  a 
right  to  have  the  evidence  reduced  to  writing. 
Duponteialv.  Grange,  16  L.CR.  146,Q.B.1866. 

978.  Justices  of  the  peace  to  whom  e^procis- 
verbal  of  a  water  course  is  suhmitted  for  homo- 
logation should  take  the  prtx^f  in  writing  when 
the  homologation  is  opposed.  Smith  et  al'-& 
Ogilvy  et  al,  11  L.  C.  J.  84.  C  C.  1867, 

979.  A  party  to  a  case  may  at  any  time  pro- 
duce and  file  at  enquete,  without  notice  to  the 
adverse  party,  papers  and  documents  not 
proved,  provided  they  appear  to  bear  on  the 
case,  ana  the  materiality  of  such  documents 
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(4.  When  K  debtor,  id  diaeh*f||ing  tbc 
MDODnt  of  a  T^ieter«d  jndgmeDt  aMiaM  him 
pud  the  coata  of  BQch  TrgutrMkm  UHcr  protMt, 
and  kfteroarde  autd  for  the  recoverj — Stld, 
that  be  was  liable  for  the  coeta  of  Baeb  reK'M™' 
tiou,  and  couki  M>t  recover.  Bttmehtm  t.  Pa- 
AMd,  1  EL  L.  T40,  C.  C.  1669. 

IV.  BrrKT  ow. 

€6.  Od  a  contMtation  of  a  repcni  of  di*lnbn- 
tioB,  when  one  of  the  oppoaarU,  ia  answer  lo  a 
pleaof  iiOD-regiGtiation,alle>ed  thaChe  had  beeo 


I  lS34—lteid,  that  the  regiatratioD  of  a  new 
utie,  even  under  ancb  circnm^tancea,  could  not 
ftf^Ddice  the  riebta  of  a  third  parir  who  had 
already  regiatertd,  and  that  the  effect  of  a  regie- 
tratieii  bj  memorial  was  only  lo  pre»erve  the 
rights  Kl  forth  in  eucb  mrmoriaL  Oarrier  t. 
Angtrt  A  (Jirn-i,  3  L.  C.  R.  42,  S.  C.  1862. 

66.  The  r^islration  of  an  ordinary  oonTen- 
Ikmal  hypothec,  hearing  date  anbfeqnenlly  to 
the  coming  into  force  of  the  Begiatry  Ordinance, 
ia  only  etleclual  for  two  years  and  the  current 

J  ear,  aa  regarda  interest,  against  a  euhMqnenl 
ypothcc  duly  regiatered,  but  ia  of  no  effect  as 
to  coeta  incurred  to  recover  the  amount  thereof. 
Jforin  V.  Daly  A  Dtrov*dlt,  6  L.C.  R.iB,9.C. 
1866.  ^ 

67.  A  mortgage  exeouted  subaeqaently  lo  a 
fpft  of  the  properly  chained  with  it,  lakea  pnor- 
ityof  such  gin,  even  a^nsi  mincMV.  if  regialered 
irior  lo  the  regialiaiion  of  the  gift-  Bog  v. 
Vaeha-  et  al,  16  L.  C.  J.  43,  8.  C.  R.  1872; 
2130  C.  C. 

68.  The  registration  of  a  marriage  contract,  by 
wbich  the  husband  provided  for  the  payment  or 
»D  annnal  rent  lo  the  (Wnale  plainliff  after  bis 
dead),  was  held  to  be  equivalent  to  an  accept- 
ance of  such  rent  or  donation  by  the  donee. 
CAorfefrou  ti  ux.  ».  Cahitl,  20  L.  C.  J.  27,a  C. 
1876. 


VnL  Or  Auuu  of  Ikteust. 


ledateprefUHialy  to  the  statute  4  Vtccw 
...  ..iuouta  memorial  of  claim  ftr  aoyaptciK 
SDiD  for  arrears  of  the  interest  whicfa  may  bedoe 
apon  sach  obligation,  ia  sufficient  to  preamitbt 
rights  of  the  creditor  for  the  whole  amoant  <i 
interest  due,  and  it  is  not  Deceaaary  th>(  uj 
memorial  for  the  arrears  of  anch  intereat  ibtil 
have  been  regiatered.  JfrLoMoAftnA  Srsftary 
tl  al.,3  Bev.  de  Ug.  340,  Q.  B.  1848;  21& 
C.  C- 

73.  On  an  apposition  to  the  distnbntioQ  of 
moneja  arising  from  the  sale  of  a  profxtf 


69.  A  rostra 
for  search ea  ma 
his  ofiicr,  and  a! 


baa  no  rifEbt  to  exact  a  fee 
in  Ibe  cadastre  deposited  iu 
!uui»  so  eiacted  t^  him  mav 
moiilier  v.  Mouhiambrrl,  'l 
.  1*75;  2179  C.  C- &  Q.  33 


it  of  the  claim,  is  ia- 
operative  aa  against  a  enbaeqnent  bonajidt  pur- 
dtaser  who  has  duly  registered  his  deed  of  a& 
gaiailion.  fVattr  el  hi-  v.  FtntUit,  8  L.  C.  R 
349,8.  C.  1867. 
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the  pUintifif  cov^ld  not  operate  as  a  suspension  of 
•Ibe  proceedings  in  an  action  against  the  defend- 
■ant-  Maguire  v.  The  Liverpool  and  London 
Firt  and  Life  Insurance  Company,  7  L.  C.  R. 
34.1,&.aft57.  • 

1000.  On  an  action  for  thirty-six  dollars^ 
'  bftlanee  of  salaiy  e  aimed  by  the  plaintiff,  a 
-clerk;— JJe/d,  on  .a  dilatory  exception  by  the  de- 
fendant, that  where  the  clerk  has  collected 
money  for  his  ennployer,  for  which  he  has  not 
accounted,  the  defendant  is  entitled  to  a  stay  of 
proceedings  until  such  account  should  be  ren- 
dered. Thompson  v.  Bourgetj  17  L.  C.  R.  2G9, 
C.  C,  1867. 

1001.  Where  a  defendant  sued  for  the  price 
%>f  an  im,inoTeable  which  he  has  purchased,  and 
-which  was  burdened  with  a  hypothec,  pleads  his 
ri||ht  to  have  such  hypothec'  aischarged  before 
being  compelled  to  par,  he  must  do  so  by  a 
dilatory  exception  and  not  by  a  percmptorv 
one.  Crrammant  v,  L6mire<,  5  R.  L.  67,  C\  C- 
1873,  k  WeUnright  et  ux.  &  The  Mayor,  tfrc,  of 
SoreU  6  R.  L.  668,  S.  C.  1874 ;  UO  C  C.  P. 

1002.  Where  a  defendant  wi.Mhe^  to  avail  him- 
self of  an  accumulation  of  actions  in  the  plain- 
tiff's declaration,  he  must  do  so  by  adilatory  ex- 
ception and  not  by  demurrer,  mtthot  es  qnah 
V.  Perrin  et  al.,  6  R.  L.  695,  S.  C.  1874;  120 
C.  C  P, 

1003.  A  dUatory  exception  to  call  in  a  garani 
formel  mast  show  that  the  excipient  is  within 

:  ihe  delays,  and  that  he  has  taken  the  necessary 
fiteps  to  call  in  his  gar  ant.  Belle  v.  Dolan,  20 
L.  C.  J.  302,  S.  C.  1876. 

1004.  Peremptory. — Prescription  cannot  be 
{>leaded  by  demurrer  but  by  peremptory  excep- 
tion. Fatteher  v.  BSkmaer,  4  R.  L.  388,  S.  fc. 
1872 ;  136,  sec.  3,  C.  C.  P. 

1005.  Where  the  parties  had  agreed  to  sub- 
mit tKeir  differences  to  arbitrators,  and  to  abide 
by  tlie  decision  of  the  latter  under  a  penalty  of 

'•$i00i'and  one  of  the  parties,  after  the  award  wa< 
-made,  refused  to  accept  the  decision,  and  sued 
the  other  for  a  settlement  without  paying  the 
forfeit,  and  the  defendant  filed  a  peremptory  ex- 
ception en  droiiiemporaire — Held,  that  the  de- 
fense, was  a  correct  one,  and  that  a  dilatory  ex- 
<ieptibn  would   not  lie.  Allard  v.   Benoiiy  16 
L.C:  J.  79,  8.CL'1872. 
'100$«  Where    an    action    of    damages    was 
•  brou^  by  a  retired  corporal  of  the  British  ser- 
vice i^ainst   his  ^commanding  officer    on   the 
ground  of  illegal  arrest  and  imprisonment,  and 
the  defendant  pleaded  by  peremptory  exception, 
and  also  want  of  a  month's  notice  under  art. 
22  oi[  the  Code  of  Procedure — Held,  on  demurrer, 
that  such  exceptioa  did  not  lie,  even  though  it 
be  proved  that  defendant  acted  legally,  without 
malice  and  with  reasonable  or  probal>le  caufle. 
Barnes  A  Mosiyn,  17  L.  C.  J.  288,  S.  C.  1873. 

1007.  Where  a  buyer,  who  is  sued  for  the  pur- 
chase money,  pleads  fear  of  eviction  or  trouble  in 
iiis  poesession,  he  must  do  so  by  peremptory  ex- 
< ception  and  not  by  dilatory  exception.    Maithieu 
V.  y^m^eem,  6  R.  L.  514,  S.  C.  1875  ;  120  C.  C.  P. 
IOto.  Preliminary. — ^ Where  the  defendants  en 
^arantie  were  employed   by  the  plaintiffs  en 
j^ar^tie  as  contractors  and  manufacturers  and 
wco-pa^ttiers  with  the   plaintiffs  en  garaniie — 
^eUi%  competent  for  them  to  plead  by  prelimin- 
.c4iry'$ptcep|foii^that  they  were  not  such  contrac- 
r-tdfil'iaa'iiiiaoal^turers  4ind  co-partner%  and 


also  by  the  same  exception  to  attack  the  correct- 
ness of  the  names  and  designation  assumed  bV 
the  plkintiff:?,  and  on  proof  of  the  truth  of  sdch' 
allegations  to  be  entiti'd  to  a  dismissal  of  the 
^tion  of  the  plain tiffia  en  gorantie.  Edmonslpn 
etal.  V.  Childs&Childset at  \.  Chapman' etal^f 
I  L.  C.  J.  249,  S.  C.  1857 ;  116  C  C.  P. ' 

1009.  Where  motion  was  made  to  reject  certain 
preliminary  pleas  because  not  filed  within  the 
four  days  next  after  the  return  of  the  action — 
Held,  that  as  the  action  was  returned  in  vaca- 
tion the  delay  did  not  run.  Booth  &  The  Mon^ 
treal  and  By  town  Railway  Company,  4  L.  C^  J* 
296,  8.  C.  1858;  2  <fe  3  C.  C.  P. 

1010.  An  exception  to  the  form  filed  on  the 
fifth  day  after  the  return  day  of  the  action,  the 
fourth  being  a  Sunday,  will  lie  rejected  on  motion 
under  the  statute  16  V'ic,  cap.  194,  sec  21.  Brock 
&  Th6berae,  9  L.  C.  R.  231,  S.  C.  1859. 

1011.  w  he  re  a'  party  has  answered  without  re- 
serve to  a  preliminary  exception  which  has  not 
been  accompanied  by  the  necessary  deposit;  he 
is  foreclosed  from  tlemanding  its  rejection  on 
that  gronmi.  Quintal  &  Roy  et  al,,  14  L.  C.  J. 
57,S.  C.  1868;  112  C.  C.  P. 

1012.  In  cases  under  sixty  dollars  no  deposits 
are  required  with  the  prefiminary  exceptions. 
Alie  &  Pamdin,  14  L,  C.  J.  134,  C.  C,  1869; 
112  C.  C.  P. 

1013.  In  an  action  under  sixtv^  dollars  an  ex- 
ception to  the  form  mi^ht  be  filed  without  de- 
posit. Desjardins  &  Chretien,  16  L."  C.  J.  56, 
C.  C.  1871. 

1 014.  But  held,  later,  that  a  deposit  is  required^ 
with  such  preliminary  pleas.    lAisker  k  Par* 
«orw,  17  L.C.  J.  196,  C.C.  1873.  '        ' 

1015.  And  heldf  also,  that  in  such  cases  a 
copy  of  the  exceptions  must  be  served  6A  thcf- 
plaintiflfs  attorney.     lb. 

1016.  Want  of'^  authorization  of  a  married 
woman,  party  to  an  action,  can  only  be  invoked 
by  preliminary  exception  and  not  by  deraurrerl 
Antaya  et  vir,  &  Dorge  et  al,  6  R.  L.  727^  S.  C. 
1873. 

1017.  Where  the  evidence  on  a  preliminary 
exception  is  identical  with  that  Whith  must  arise' 
on  the  merits,  it  will  still  be  allowed.    Lanib  IS^ 
Brewster  et  al,  v.  Conners  etaU,  5  R.  L.  531^' 
S.  C.  1873.  .      » 

1018.  To  the  Form, — An  exception  to  the  foma 
cannot  be  received  after  a  motion  for  appeal,  as 
every  motion  is  an  act  of  submission  to  the  jurieK* 
diction  of  the  court  and  consequently  a  waiver 
of  all  objections  to  the  form  of  the  sumitions,  and' 
a  motion  for  particulars  admits  the  sufficiency^ 
of  the  declaration .  Monroe  et  al.  v.  LaliherUi 
3  Rey.  de  Leg.  72.  K.  B.  1810;  107  C  0.  P. 

1019.  A  defenaant  has  a  right  to  object  by 
exception  to  the  form  to  the  sufficiency  of  the 
return  made  upon  process  ad  respmCiendum, 
but  he  cannot  plead  that  no  return  has  been 
made.  Jones  et  al,  v.  Morin,  3  Rev.  deL^g,  72,' 
K.B.  1812;  116  C.  C.  P. 

1020.  It  is  no  ground  for  an  exception  to  the 
form  that  the  sheriff  did  not  certify  the  copy  of 
the  writ  of  summons  which  whs  served  on  the 
defendant.  Wilson  v .  Arnold,  3  Re  v.  de  L6g.l  96, 
K.B.I817;  116C.C.  P. 

1021.  To  an  irregular  incidental  demand  ex- 
ception may  be  taken  by  exception  t6  thef  fdrni. 
Ttvmer  v.  WhitfiML,  3  ^V.'  di*  I^,  1%^  f^}^ 
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1022.  Matter  essential  omitted  is  the  sub- 
ject of  a  demurrer*  but  matter  essential  imper- 
fecta stated  is  the  subject  of  an  exception  to 
the  form.  Wagner  v.  Farran,  3  Rev.  de  L6g. 
196,  K.B.  1811. 

1023.  An  exception  to  the  form  in  which  it  i» 
alleged  that  the  contents  of  a  paper  writinor,  pur- 
porting to  be  a  copy  of  a  declaration,  are  different 
irooi  the  contents  of  the  original  declaration,  and 
are  disconnected,  absurd  and  unintelligible,  is 
sufficient.  Doutre  v.  The  Montreal  and  By  town 
Bailway  Company,  5  L.  C.  R.  98|  S.  C.  1854. 

1024.  A  petition  in  nullity  of  an  adjudication 
filed  by  a  plaintiff  to  a  t^ale  of  immoveables, 
will  be  dismissed  on  an  exception  to  the  form 
filed  by  the  adjudicataire  on  the  ground  that 
he  is  not  a  party  to  the  instance,  and  that  he 
could  not  legally  be  brought  into  the  case  by  a 
notice,  such  notice  being  in  the  following  terms: 
**  To  John  Boston,  Esquire,  sheriff  for  Sie  di**- 
'^trict  of  Montreal,  William  Brewster,  defendant, 
**and  James  Haldane,  adjudicataire.  Gentle- 
"  men, — Take  notice  of  the  above  petition,which 
"  will  be  presented  to  the  judge  of  the  said  Supe- 
**  rior  Courts  sitting  the  court,  on  Friday,  the 
'*27th  April  instant,  at  half  past  ten  o'clock,  or 
'*  60  poon  thereafter  as  counsel  can  be  heanl." 
Joseph  V.  Brewster  et  al>  &  Haldane,  6  L.  C.  R, 
486,  8.  C.  1866. 

1025.  On  a  motion  to  dismiss  an  exception  to 
the  form — Seldy  that  the  merits  of  such  an  ex- 
ception could  not  be  brought  before  the  court  by 
notion.  Clark  et  aL  &  Vlark  eiux.,  1  L.  C.  ti. 
99,  8.  C.  1867. 

1026.  Where,  between  the  issue  and  the  service 
of  the  writ,  the  jurisdiction  of  the  court  was  taken 
away  by  the  erection  of  a  new  district — Held, 
that  the  plaintiff  had  no  right  to  serve  the  writ, 
but,  havmg  done  so,  proceedings  should  have 
been  attacked  by  an  exception  to  the  form  and 
not  by  a  declinatory  exception,  as  had  been  done. 
Monty  &  Ruiter,  3  L.  G.  J.  26,  S.  G.  1858. 

1027-  The  allegations  of  an  affidavit  upon 
which  an  attachment  before  judgment  has  issued 
may  be  contested  or  denied  by  means  of  an  ex- 
ception to  tiie  form.  Giroux  v.  Gareau  & 
(TBrien,  8  L.  G.  J.  164,  8.  C.  1860;  k  note  to 
art.  837,  p.  116,  supra. 

1028-  Where  an  affidavit  in  an  attachment 
before  judgment  was  attacked  by  exception  to 
the  form  on  the  ground  that  the  allegations  in 
the  affidavit  were  false — Held,  reversing  the  de- 
cision of  the  Superior  Gourt,  that  the  exception 
was  the  proper  proceeding  and  mu^t  be  main- 
tained. Leslie  et  al.  &  The  Molsons  Bank,  8 
L.  G.  J.  1  &  12  L.  G.  R.  265,  Q.  B.  1861. 


ment  the  defendant  sets  up  that  the  allegations 
of  the  affi<Javit  on  which  the  attachment  issued 
are  false,  and  the  att-achment  should  therefore 
be  quashed,  the  proper  mode  of  doing  so  is  bv 
exception  to  the  form.  Chapman  &  Nimmoy  8 
L.  a  J.  42  &  14  L.  C.  R.  103,  S.  G.  1863. 

1030.  The  truth  of  the  alleptions  of  an  affida- 
vit for  attachment  before  ju(igment  may  be  put 
in  question  by  an  exception  to  the  form.  Btro- 
leau  &  Lebel,  6  L.  G.  J.  168,  G.  G.  1862. 

1031-  Where  the  plaintiff  omitted  to  certify 
the  copy  of  the  declaration  served  upon  the  de- 
fendant, and  the  defendant  filed  an  exception  to 
the  form — Held,  that  the  exception  would  lie, 
and  that,  although  the  bailiff  had  returned  that 


he  had  served  a  true  and  certified  cepy  of  the- 
declaration  on  thedefendant,it  was  not  neceasary 
to  inscribe  en  faux  against  the  return,  it  being 
apparent  from  the  copy  admitted  by  the  plaintiff' 
to  be  the  served,  that  it  nev.9r  was  certified. 
Scantlion  v.  Barthe^  8  L.  G,  J.  137,  S.  C.  1864  i 
66  G.  C.  P. 

1032.  An  exception  to  the  form,  baaed  on  the 
fact  that  at  the  time  of  the  service  on  the  de- 
fendant the  bailiff  did  not  inform  the  latter  or 
the  contents  of  the   paper  served,  will  be  die- 
misled  on  motion  to  that  effect,  as  the  Ordmaoce- 
on  which  such  formality  i^  based  is  obsolete. 
Delonmier  v.  Hurtubise,  9  L.  C.  J.  280,  C.  C- 
1865. 

1033.  Action  wa»  brought  by  a  wife  separate- 
as  to  property  by  her  marriage  contract,  aii4 
such  contract  was  not  alleged  in  the  declaration 
— Held,  that  the  defendant  must  proceed  by  ex- 
ception to  the  form  and    not    by    demurrer. 

Walker  &   The  Mayor,  Se.,  of  the   Town  -©/* 
Sorel,  6  R.  L.  66.  Q.  B.  1866.;  116.C.  C.  P. 

1034.  Where  the  plaintiff  made  a  motion  t# 
reject  an  exception  to  the  form  aa  not  filed  with- 
in the  delays  laid  down  by  art.  1D70  of  the  Gode 
of  Procedure,  and  afterwards  answered  the 
exceptions  m  law  and  in  fact  without  reserve  oT 
the  motion — Held,  that  the  answer  was  a  waiver 
and  c{em<0fn«ii<  of  the  motion.  Copland etoL 
V.  Cauchon  et  al,  14  L.  G.  J.  242,.  G.  0.  1869  r 
I19G.  G.  P. 

1036.  Where  an  exception  to  the  form  haa- 
been  filed  on  the  ground  that  the  copy  of  the 
declaration  served  on  the  defendant  waa  not 
certified,  and  the  plaintiff  has  obtained  permis- 
sion of  the  court  to  serve  a  properly  certified 
copy  on  payment  of  costs,  the  defendant  cannoi 
proceed  any  fbrther  with  his  exception.  MaUetU 
V.  Tremblay,  14  L,  C.  J.  209,  8.  C.  1869 ;  118^ 
G.  G.  P. 

1036.  An  exception  to  the  form  will  be  dis- 
miHFed  upon  motion,  and  hetd  to  be  not  served » 
if  the  copy  left  with  the  plaintiff  bears  a  differ- 
ent number  from,  and  is  not  an  exact  copy  of, 
the  original  filed.  McMillan  A  Buchcman  et 
al.,  17  L.  G.  J.  13,  Q.  B.  1873. 

1037.  Where  in  the  writ  and  declaration  it 
was  alleged  that  the  fenuile  plaintiff  was  duly 
amhorized  by  her  husband,  party  to  the  actioo 
— Held,  that  an  exception  to  the  form  dfid  not  lie 
calling  in  questions  such  authorisation.  Lety 
et  vir,  &  Plamondon  et  aL,  17  L.  C  J.  75, 8.  u. 
1873. 

1038.  Where  the  words  "  Province  of  Ganada'*^ 
were  uf:ed  instead  of  '<  Dominion  of  Canada, '^ 
-^Held,  that  the  fbrmer  was  sufilcient,  and  the 


1029.  Where  in  an  attachment  before  judg-   court  would  understand  that  therebj  was  meant 


the  heretofore  Province  of  Ganada.  MiUigan 
V.  Mason,  17  L.  G.  J.  159,  8*  C.  R.  J873;  116^ 
C.  C.P. 

10.39.  Where  in  an  action  by  a  Municipal  Cor- 
poration it  was  described  as  the  Corporation  of 
fit.  Martine,  instead  of  the  Gbrporaiion  of  the- 
Parish  of  St  Martine,  an  exception  U> the  form 
was  maintained  and  the  action  dismissed  with 
costs.  The  CorporaUon  of  St  Martine  v. 
Henderson,  4  HX.  568,  C.  C.  1873^;  116  C.C.P- 

1040.  An  exception  to  the  forakoC  aaamesdeit 
declaration  is  not  waived  by  subseqiieDt  pleas  to^ 
the  merits  of  the  amended  declaration*    F    "^ 
es  qual  v.  The  Imperial  Fire  JBmir—eg 
pany,  17  L.  C.  J.  323,  8.  C  160: 
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1041.  An  exception  to  the  form,  alleging  that 
the  defendant  is  described  in  the  action  as  hav- 
ing his  domicile  in  one  district,  and  that  he  was 
served  in  another,  when  it  was  proved  that  at 
the  time  of  the  issuing  of  the  wri^  and  previous 
thereto,  the  defendant  had  his  domicile  in  the 
district  where  he  was  served,  will  be  maintained. 
ffainauU  y.  Lunch,  5  R.  L.  472,  S,  C  1874;  116 
C.  C.  P. 

1042.  Two  defendants  cannot,  by  exception  to 
the  form  filed  by  them  jointly,  plead  causes  of 
anility  applicable  to  Okily  one  of  them.  The 
Union  Bank  of  Lower  Canada  v.  McDonald 
et  al.,  19  L,  C,  J.  275,  8.  C.  1875. 

1043.  An  exception  to  the  form,  which  states 
that  no  proper  service  has  been  made  upon  the 
defendant,  is  not  libelled  as  required  by  law,  in- 
asmuch as  it  did  not  state  the  particularnof  the 
defect  in  the  service  which  is  complained  of, 
and  such  exception  to  the  form  should  be  dis- 
misfied.  Beaufoy  k  Feck,  20  L.  G«  J.  182,  Q,  B. 
1875. 

1044.  An  exception  to  the  form,  denying  that 
the  defendant  is  or  ever  was  domiciled  as  stated 
in  the  writ,  but  not  furnishing  the  name  of  de- 
fendant's true  domicile,  will  be  dismissed  with 
ooatfl.  Baime*  v.  Barrett,  2  Q.  L.  R.  146,  S.  C. 
1876. 

SXVIJI.  Exhibits. 

1045.  No  papers  can  be  filed  or  produced  in 
evidence  after  the  enquSte  is  closed.  If  a  party 
intends  therefore  to  interrogate  his  opponent  on 
receipts  or  other  papers,  he  must  file  tnem  before 
be  moves  for  leave  to  examine  on  faiis  et  arti- 
elet.  Ryan  v.  Choppers,  3  Rev.  de  Leg.  353, 
K.  B.  1821. 

1046.  Exhibits  offered  at  the  enqudte  before  a 
jury  are  by  law  referred  to  the  consideration  of 
the  jury  and  not  to  the  consideration  of  the 
court,  and  upon  writ  of  error  are  not  to  be  sent 
up  to  the  Court  of  App«>al^.  Flower  et  al.  v. 
Dunn,  3  Rev.  de  Leg.  353,  K.  B.  1820. 

1047.  Exhibits  produced  at  the  enqudte,  or 
filed  before,  may  be  detained  and  impugned  if 
there  be  cause  to'doubt  their  authenticity.  Allen 
T.  Harris,  3  Rev.  de  Leg.  353  K.  B.  181 1. 

1048.  Where  a  copy  of  a  notarial  act  filed  as 
an  exhibit  had  been  mislaid — Held,  that  the 
court  would  permit  another  copy  to  be  filed. 
Osgood  V.  Letievre,  3  Rev.  de  Leg.  353,  K.  B. 
1818. 

1049.  Where  a  party  opposant  has  omitted  to 
file  his  titles  with  his  opposition,  he  will  not  be 
allowed  to  file  them  afterwards  at  the  enquete. 
Mayor  et  al  v.  Batnf  k  Selby,  4  L.  G.  R,  126, 
8.  C.  1861. 

1050.  Where  in  the  declaration  of  certain  gar- 
nishees they  referred  to  certain  documents — 
Held,  on  motion  of  plaintiflT,  that  they  would  be 
required  to  file  sucli  documents  at  their  own 
expense,  as  exhibits  in  «upportof  their  declara- 
tion. Forsyth  V.  The  Cavada  Baptist  Mission- 
ary Society  k  Leeming  et  aL,  2  L,  G.  J.  167, 
8.  C.  1862. 

1051.  Where  the  defendant  objected  to  the 
sufficiency  of  an  exhibit,  and  moved  to  reject  it 
from  the  record — Held,  that  the  proper  recourse 
was  to  demand  delay  to  plead,  until  a  sufficient 
exhibit  had  been  filed.  Strother  v.  Torrance,  1 
L.a  J.83,S.C.  1867. 


1052.  An  exhibit  filed  by  a  party  in  a  oanse* 
becomes  common  to  all  the  other  parties  in  the 
cause.  La  Banque  du  Peuple  k  Gugy,  9  L.  0.  K«. 
484,  Q.  B.  1857 ;  104  C.  C.  P. 

1053.  Where  the  plaintiff  had  inscribed   ew^ 
faux  against  a  notarial  receipt,  the  defendant 
notified  the  notary  to  produce  his  minute  of  the 
document,  and  the  mmute  being  produced,  the- 
piaintifiT  moved  that  a    list   be  filed  of   such 
exhibit  by  the  defendant  before  he  becompelleti 
to  proceed  with  his  moyens  defaux,  the  motioi* 
was    granted    with  co^^ts.    Moreau  et   vir.  v*. 
Leonard,  2  L.  G.  J.  136,  8.  G.  1859. 

1054.  Motion  was  made  by  the  defendant  t(^ 
reject  from  the  record  certam  exhibits  whicb 
were  filed  with  the  articulation  of  facts  as  bav- 
ing  been  filed  too  late — Held,  that  the  76th  section 
of  the  Judicature  Act  of  18.^7  had  virtuaiiy 
repealed  the  24th  Rule  of  Practice,  requiring 
the  filing  of  exhibits  with  the  declaration,  ana 
the  motion  was  rejected.  Dennis  v.  Crawford, 
4  L.  C.  J.  147,  8.  C.  1860 ;  99  k  100  C.  C.  P. 

1055.  Gopies  of  old  plans  produced  by  a  party 
in  support  of  his  pretensions  will  be  considered 
as  exnibits,  and  taxed  as  such.  Brown  v.  Gugyr 

12  L,  G,  R.  413, 8.  C.  1862. 

1056.  An  admission  by  defendant's  attorney  of 
the  existence  of  a  will  referred  to  in  plaintiff's 
declaration,  and  the  consent  that  an  authentic 
copy  thereof  should  be  considered  filed  in  the 
cause  of  plaintiffs  exhibit  No.  1,  is  null  and 
void  and  of  no  effect  Hynes  v.  Lennan  et  aU 
esqual.,  12  L.G.J.  53  &4  G.L.J.  61,  8.G.  1867. 

1057.  Where  exhibits  were  filed  on  the  return 
of  the  action  which  were  not  mentioned  in  the 
declaration,  and  the  defendant  made  motion  at 
the  hearmg  on  the  merits  to  have  them  rejected 
from  the  record — HeJd,  that,  even  if  they  were- 
not  regularly  produced,  the  motion  to  reject 
them  was  too  late.  Chetorefils  v.  Les  Synaics- 
de  la  Paroisse  de  Ste.  HiUne,  2  R.  L.  161,8.  G. 
1869. 

1058.  Exhibits  filed  in  one  case  cannot  be 
transferred  to  another  without  special  permis- 
sion from  the  court.  Amhault  et  mr,  v.  Durdop, 

13  L.  G.  J.  140,  8.  G.  1869. 

1059.  A  party  to  a  case  may  at  any  time  pro- 
duce and  file  at  enqudte,  without  notice  to  the 
adverse  party,  papers  and  documents  not  pro  veil  ^ 
providea  they  have  a  bearing  on  the  case,  and 
their  materiality  will   tie  adjudicated  upon  at 
the  final  hearing.    Mills  v.  The   Granby  Bed 
Slate  Company,  U  L.  C.  J.  166.  8.  C.  1869  -,  lOft 
k  245  C.  0.  P. 

1060.  Where  in  an  opposition  alleging  pay* 
ment,  if  the  plaintiff  have  contested  tlie  oppo- 
sition without  requiring  the  production  of  the- 
exhibits  relied  on,  the  opposant  may  produce- 
them  at  the  enquete  if  necessary  by  joying any- 
coj'ts  which  mav  result  therefrom.  Dawson  h. 
Desfosses,  6  R.  L.  .334,  Q.  B,  1874. 

1061.  In  an  action  on  an  account  it  is  not 
necessary  to  serve  a  copy  of  the  account  with* 
the  action,  it  being  sufficient  to  produce  stich^ 
copy  when  the  action  is  returned  into  court.. 
Mojg^at  es  quaL  k  Ouimette,  6  R.  L.  744,  G.  C. 
1875  ;  99  G.  G.  P. 

XXIX.   EXPABTE. 

1062.  Where  a  defendant  has  not  appeared 
and  default  has  been  entered,  a  motion  to  pro 
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«^er!  ex  parte  i'r  not  necessary.    Kenhako  A^De- 
lUle  ei  aL,  1  L.  C.  R.  494,  S.  G.  1851. 

lOTifi.  Where,  in  an  action  against  partners  on 
Ji  proniiRsory  not^,  the  defendants  have  failed  to 
pload,  judgment  nia*^  be  rendered  witliout  the 
fi*H*e8»itv  of  prool'.  Folei/  etal.  v.  Forrester,  16 
L.  C.  R.441,  Q   B.  1366  i  89  C.  C.  P. 

XXX.  Fiat. 

1064.  The  defendant  being  arrested  on  a 
onpias  pleaded  that  the  tfsfiue  of  the  writ  had  not 
bec*n  demanded  in  the  aflidavil — Held,  that  the 
liiit  was  all  that  was  necessary  for  that  purpose. 
Doutre  v.  McGinnes,  5  L.  C.  'J.  158,  S.  C.  1861. 

XXXI.  Filing  op  Papers. 

1065.  Where  it  is  shown  tliat  a  paper  filed 
in  a  case  has  been  ante-dated,  and  in  reality 
iiied  on  a  different  day  from  its  date  and  after 
the  proper  delay,  it  will  be  struck  from  the  files 
of  the  court  on  motion  to  that  eflect,  and  it  is 
not  necessary  to  inscrifcie  en  faux  aj^ainnt'the 
plumatif  or  register  of  papern  filed .  Btaudry  v. 
Vuimety  8  L.  C.  J.  126,  S.  C  18G3. 

XXXII.  Filing  op  Pleas. 

1066.  Where  inscription  en  faux  was  taken 
Against  the  defendant's  pleas  and  exhibits  as  not 
being  filed  on  the  day  on  which  they  purported 
iu  have  been  filed — Ueldj  that  defendant  might 
withdraw  such  pleas  and  exhibits,  and  substitute 
others"  on  pav  men  t  of  costs  of  procedure  enfauXy 
and  thirtv  shillings  additional  on  filing  the  new 
pleas.  Mayor  y.  Tkompson  et  cU.,  I  L.  C.  J. 
280,  S.  C.  1857. 

XXXIII.  Foreclosure. 

1067.  Where  the  attorney  of  the  plaintiff  had 
discontinued  his  enquftte  on  the  word  of  the  ad- 
verse party  that  the  case  would  be  settled,  and 
being  foreclosed  in  his  absence,  moved  to  have 
the  foreclosure  set  aside — Heldy  rejecting  the 
motion  that  the  attorney  in  a  case  is  doTwinus 
litis  with  regani  to  the  procedure,  and  that  the 
plaintiffs  attorney  should  not  have  discontinued 
•witliout  the  consent  of  the  attorney  of  the  oppo- 
site party.  O^Connel  &  The  Corporation  of 
Montreal,  4  L.  C.  J.  56  &  10  L.  C  R.  19,  S.  0. 
1869. 

1068.  On  motion  of  plaintiff  to  reject  a  plea 
filed  half  an  hour  after  foreclosure  and  before 
any  further  proceedings  had  been  had — Heldj 
that  under  such  circumstances  the  motion  must 
lie  rejected  and  the  plea  allowed  to  stand. 
OnUllv.  (TBrien,  4  L.  C.  J.  122,  S.  C,  1859  ; 
140C.  C.  P. 

1069.  Where  the  plaintiff,  after  the  delay  for 
plead mg  had  expired,  took  judgment  in  vacation 
U'fore  the  prothonotary  without  an^  formal 
demand  of  foreclosure,  such  as  is  required  by  12 
Vic,  cap.  38,  pec.  26 — Heid,  that  the  prothono- 
tary had  not  the  power  to  grant  a  judgment,  and 
it  waH  accord iujrly  set  aside.     Beaufield  et  al,  v. 

Wheeler,  5  L.  C.  J.  21,  S.  C.  1860  ;  89  et  seq. 
C.  C,  P. 

1070.  A  plea  filed  by  defendant  half  an  hour 
alter  foreclosure  has  been  entered  by  the  protho- 
notary will  not  be  rejected  on  motion  to  that 


efiect*  m«d«  by  the  phiintiff,  thoogb  the  lUiet 
support  b  18  motion  by  aa  affidavit  tbst  the 
defendant  has  no  defence  to  his  aotion?  and  that, 
the  pleas  are  sham  pleas,  aod  though  the  de^Mi- 
dant  does  not  resist  the  motion  by  counter  afi&- 
davit  to  the  effect  that  the  plean  are  filed  bomd 
fide.  MoUon  et  al  v.  Reuter  et  a/.»  4  L.  C.  J. 
299,  S.C.  1860;  140  C.  C.  P. 

1071.  Where  the  defendants,  to  an  action  in* 
which  they  appeared  on  the  first  of  August,  fil- 
ed an  exception  to  the  form  on  the  fifth  of  Sep- 
tember, and  on  the  eleventh  of  October  ptain- 
tiffserved  a  motion  on  defendant's  attorneys  to 
reject  the  exception,  on  the  ground  that  itshonUl 
have  been  served  and  filed  during  the  first  four 
days  of  Septeml»er,  being  the  hrst  four  days 
after  vacation — Held,  that  the  exception  was 
irregular,  but  the  motion  to  reject  not  haviog 
been  nia'ie  within  the  delay  required  by  law,  the 
plaintitt.s  were  foreclosed  from  filing  by  the  mere 
lapse  of  time.  McDonald  et  aL  v.  GambUi  7 
L.  C  J.  77,  C.  C.  1862;  107  C.  C.  P. 

1072.  A  plaintiff  who  has  failed  to  file  an  an- 
swer to  an  affirmative  plea  is  not,  under  23  Vic, 
cap.  67,  sec.  37,  in  consequence  of  that  failure, 
to  be  considered  in  the  same  position  as  be 
would  have  been  had  he  been  formally  fore- 
closed under  12  Vic.,  cap.  38,  sec.  85,  from 
answering  such  olea.  Lagrange  &  CarlisU^  8 
L.  C.  J.  182,  Q.  B.  1863. 

1073.  A  defendant  foreclosed  from  pleading  to 
a  writ  of  saisie  arrit  after  judgment  will,  on 
special  motion,  i*e  allowed  to  answer  the  plain- 
tiff's contestation  of  the  declaration  of  a  gar- 
nishee made  in  obedience  to  such  writ,  if  he 
have  interest  in  the*  matters  raised  by  the  con- 
test. Kingston  v.  Torrance  &  Torrance  & 
Kingston^  9  L.  C.  J. 20,  S.  C.  1H64;  140  C.C.P. 

1074.  A  defendant  who  had  been  regularly 
foreclosed  will  not  be  allowed  to  come  in  ani^ 
plead  when  the  plea  offered  is  not  considered 
good.  The  Corporation  of  Montreal  &  RemsoUf 
1  L.  C.  L.  J.  m,  S.  C.  R.  1865. 

1 075.  The  court  in  its  discretion  permitted  the 
defendant  to  file  his  plea  after  foreclosure  on 
payment  of  costs  where  the  plea  was  ready  and 
deposited  on  the  day  of  foreclosure.  Sheridan 
et  al  V.  Bourne,  2  L.  G.  L.  J.  40,  S.  C.  R.  1866. 

1076.  An  intervening  party  can  not  foreclose  a 
party  already  en  cause,  without  a  regular  de- 
mand of  plea  and  the  lapse  of  the  regular  delays 
allowed  for  similar  pleadings  in  ordinary  suitis 
and  such  foreclosure  will  be  raised  on  motioo. 
WaUcoti  V.  Robinson  &  Joh$uUm  &  Barmm,  11 
L.  C.  J.  303,  S.  C.  R.  1867;  158  C.C.  P. 

1077.  The  prothonotary  cannot  grant  foreciop 
sure  of  the  defendant  in  certain  cases,  Traeof 
V.  Isaacson  et  al.,  14  L.  C.  J.  236,  S.  C.  18T0. 

1078.  A  defendant  who  has  been  foreclosed 
from  pleading  within  the  ordinary  delays*  and 
who  moves  to  be  relieved  from  such  foreclosure, 
must  produce  with  such  motion  ao  affidavit  in 
support  thereof,  and  also  his  plea  which  be 
wishes  to  file.  Corheil  &  Dumouehel,  4  &.  L. 
389,8.  C.  1872;  111  C  C.  P. 

XXXIV.  Form  of  Writ. 

•1079.  A  writ  of  summons  addressed  JU>Miy  of 
the  bailiffs  of  the  Superior  Court  for  th«  dis- 
trict of  Montreal  or  Richelieu,  in  a  eaw  wk«te 
the  defendants  are  stated  to  be,  eoinft  h  Ottt  dis- 
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dered.    Btaudry  t.  BrouiUet,  3  L.  G.  L.  J.  19^ 
S.C.  1867;  2261  A  2262  CG. 

n.  Daxaobs  foe  Diath  or. 

U2.  In  an  actioD  for  damages  for  the  death  of 
trelttiTe,  the  relatioQship  muatbe  established 
br  le^  proof,  and  the  special  damages  must  be 
aU^.  Prevosi  et  ux,  A  Jackson  et  cU^  13 
L  C.  J.  170,  Q.  B.  1869. 


BBLATIONSHIF. 

I.  A  OsoiTKD  or  Nullity  in  Sbbyiob,  see 
PKOGEDURE. 

n.  A  Pbbsumptiok  or  Fsaud,  see  PRE- 
SUMPTION. 

m.  Effeot  of,  see  MARRIAGE. 

IV.  Of  Bailiff,  see  BAILIFFS. 

V.  Of  N0TARIB6,  see  NOTARIES. 
VL  Proof  of,  see  EVIDENGE- 


BELEASE. 

I.  From  Imprisoitment,  see  GAPIAS,  HA- 
BEAS CORPUS,  IMPRISONMENT,  Axr 
JL  From  Oblioatiohs.  see  OBLIGATIONS. 


BELIGIEUSE. 

I  Peremption    of    Actiok    Aoaikst, 
PEREMPTIOM. 


see 


RELIGIOUS  MINORITY. 

1.  Rights  of,  with  Regard  to  Sohools,  see 
COMMON  SCHOOLS,  Assessmekts  for. 


RELIGIOUS  SERVICES. 


1.  Disturbance  of. 


BENT— iSee  LEASE. 

I.  Arrears  of,  146-147. 
'  n.  JuRisDioTiov  in  Action  for,  see  JUBIS- 
DIGTION. 

III.  Must  be  Demanded,  148. 

IV.  Of  Churoh  Pews,  see  GHUROH  PEWS, 
v.  Presoription  of,  see  PKB8GR1PTI0N. 
VI.  Privilege  fob,  149,  160. 

I.  Arrears  of, 

146.  In  a  hypothecary  action  brousht  by  the 

E lain  tiff,  as  universal  legatee  under  tne  wiH  of 
er  late  husband,  the  declaration  set  up  a  deed 
of  donation  from  the  testator  to  one  Monciau, 
by  which  the  latter  agreed  to  pay  the  testator 
and  his  wife  a  yearly  rent  of  224  livres  until 
the  death  of  the  survivor  of  them,  and  hypothe- 
cating for  the  payment  of  the  rent  ot  two  farms, 
of  which  the  defendant  was  allegeil  to  be  the 
possessor,  and  claiming  for  tea  years'  arrears  of 
such  Teni^Heldf  that  under  a  rent  created  b^ 
a  donatioQ  registered  in  1843,  the  donor  on  his 
represeotatipnsi  could  not  claim  under  C.S.L.G. 
cap.  37t  sec.  37,  ss.  2,  in  a  hypothecary  ac- 
tion, arrears  for  more  than  five  years  and  the 
then  current  year,  without  registration  of  such 
arrears  by  memorial.  Desjardins  v.  Privostj 
16  L.  G.  R.  132,  S.  C.  1864. 

146.  A  debtor  under  an  emphyteutic  le^se  is 
always  in  default  with  regani  to  arrears  of  lent 
without  special  demand  of  payment  Dufiresns 
v.  Lcunontagne,  8  L.  G.  J.  197,  S.  G.  1864 ;  1067 
C.  C. 

147.  Go-proprietors  of  an  undivided  property 
hypothecated  tor  the  payment  of  arrears  01  rent 
are  not  jointly  and  severally  bound  to  the 
payment  of  such  arrears.  Pappans  et  al  A 
Turcotteet  «x.,  8  L.  C.  J.  162  &  16  L.  G.  R. 
163,  Q.  B.  1864. 


143.  The  petitioner  was  fined  by  a  justice  of  the 
peace  for  having  insulted  a  church-warden  out* 
fiide  the  church  door  after  service.  The  convic- 
tion was  had  under  the  statute  Geo.  IV.  cap.  3, 
prOTiding  for  the  maintenance  of  good  order  in 
chorchee — Held,  that  there  was  noofifence  com- 
mitej  under  such  statu te,the  act  not  having  been 
committed  during  Divine  service.  Dumouchel 
€xp.  &  Dalian  exp^  3  L.  C.  R.  493,  S.  G.  1863. 

144.  On  a  certiorarij  or  'a  conviction  by  two 
justices  of  the  peace — Heldj  by  the  Superior 
Court,  unanimously  setting  aside  such  convio- 
tioo,  that  an  information  settine  out  that  the 
defendant  had  conducted  himselfin  a  disorderly 
maDDer  at  the  church  door  by  keeping:  his  hat 
OD  his  head  during  the  procession  of  toe  Holy 
Sacrament  disclosed  no  legal  ofiTence  whatever. 
J^ilion  exp.|  4  L.  G.  R.  129,  8.  G.  1864. 


RENEWAL. 

I.  Of  Hypothec,  m«HYPOTHEG. 

II.  Of  RECiaiBiTioNi  see  REGISTRATION. 


m.  Must  be  Demanded. 

148.  In  an  action  for  rent  the  plaintiff  is  bound 
to  show  that  be  has  madeproper  demand  for  it 
to  entitle  him  to  costs.  Hubert  v.  Dorion^  16 
L.  C.  J.  63,  S.  C.  1872. 

VI.  Privilege  for. 

149.  On  an  opposition  claming  a  privilege 
for  rent. — Held,  that  under  a  \erM  lease  the 
opposant  had  only  a  lien  for  the  rent  for  three 
terms  expired  and  the  current  one.  Ricard  A 
St,  Denis,  3  H.  L.  466,  K.B.  1826 ;  1608  &  1624 
C.C. 

160.  And  where  the  lessor  had  got  judgment 
on  a  saisie  aageriej  and  execution  was  issued,but 
before  the  aav  of  sale  the  money  was  paid  in 
and  deposited  in  court,  and  another  creditor,  by 
an  opposition,  claimed  a  dividend  on  the  money 
paid  m,  on  the  ground  that  the  plaintiff  had  no 
privilege  on  it  in  that  manner,  but  only  on  the 
proceeds  of  the  sale  —  Held,  that  the  opposition 
must  be  dismissed  on  the  ground  that  tne  money 
deposited  represented  the  goods  that  had  been 
seized,  and  which  were  the  lessor's pledyi;e  forths 
rent  Wilson  v.  &feneer  A  Smith,  3  B.  L.  466, 
K.  B.  1828 ;  1619  C.  G. 
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the  statute  41  Geo.  III.  cap.  7,  which  compels 
all  plaintiffs  resident  without  the  province 
to  give  pecuritv  for  costs.  Barry  &  Harrisy  3 
Rev.  de  Leg.  .304,  K.  B.  IHIO. 

1100.  On  an  application  of  a  plaint  iff  who  had 
obtained  judgment  ia  forma  pauperis  to  be 
sllowed  to  proceed  to  execution  in  forma  pau- 
j?mjthe  application  wa<»  rejected.  Harrinyton 
V.  JITcCa/Z,  6  L.  C.  K.  426,  S.C.  1856. 

1101.  Where  a  party  had  obtained  permission 
to  proceed  in  forma  pauperis  j — Hela,  that  he 
nevertheless  was  compelled  to  pay  the  taxes 
imposed  bv  law  in  aid  of  the  "  building  and  jury 
tand."  Olsen  v.  Forstersen,  12  L.  C.  R.  226, 
C.  C.  1862. 

1102.  The  court  may  invoke  the  permission  to 
proceed  in  forma  pauperis  when  it  appears  by 
procedure  or  by  proof  that  the  plaintiff  is  worth 
more  than  five  pounds  sterling.  Monferont  v. 
Bertrandy^U  C.  J.  170,  C  C.  1865 ;  3i  C.  C.  P. 

1 103.  Leave  to  procee<l  in  forma  pauperis  can- 
Bot  be  granted  in  appeal.  Zjcqault  &  LegauH, 
16  L.  C.  R.  163.  Q.  B.  1866  ;   3*1  C.  C  P. 

1104.  Permission  to  proceed  in  forma  pau- 
peris does  not  absolve  tiie  party  so  proceeding 
ftwm  making  the  deposit  for  cost-^  aue  to  the 
other  side.  TOufiaut  &  Lacombe  eiaL,  k  Brunei 
A  Th-anchemonf^gne,  15  L.  C.  J.  43,  S.  C  1871 ; 
2$  C.  C.  &  31  C.C.  P. 

1105.  The  permission  to  proceed  in  forma 
pauperis  should  be  revoked,  when  the  creditor 
lias  conveyed  the  right  to  another  to  take  a 
certain  sum  for  the  amount  of  the  judgment  and 
on  their  claims.  lb.,  &  15  L.  C.  J.  105,  S.  G. 
1871. 

1106.  Where  the  plaintiff,  who  was  in  a  foreign 
oountry,  hwl  been  aIlowe<i  to  plead  in  forma 
pauperis — Heldt  thnt  this  did  not  prevent  the 
adverse  party  from  demanding  security  for 
costs.  Arpin  v.  Riopel,  4  R.  L.  385,  C,  C.  1872 ; 
29C.  C.  &31  C.C.  P. 

1107.  Where  a  defendant  petitioned  to  be 
released  from  capias  and  the  petition  was  re- 
jected—i7«W,  that  he  could  not  appeal  from 
such  judgment  in  forma  pauperis.  The  Cana- 
dian Bank  of  Commerce  &  Brown,  19  L.  C.  J. 

110,  Q.  B.  1874. 

1108.  The  proceedings  on  a  petition  for  habeas 
corpus  in  It  criminal  case  may  be  conducted 
in  forma pauveris.  Goumote  exp.,  19  L.  C.  J. 
336,  Q.  B.  1875 ;  31  C  C.  P. 

XLV.  Informalities  in. 

1109.  An  exception  to  the  form,  file«l  on  the 
ground  that,  in  the  copy  of  the  writ  served  on 
tiie  defendant,  one  of  the  plaintifls  was  styled 
JHckard  instead  of  Ricard — Beld,  would  be 
dismissed  on  motion.  Laiour  et  uz>  v,  Ma^son^ 
6L.  C.  R483,S.  C.  1856. 

XLVL  Ik  Intervention. 

1110.  On  the  reasons  and  grounds  of  an  inter- 
vention a  new  issue  is  raised,  and  proceedings 
must  be  taken  and  followed  as  m  ordinary 
cases.  Walcott  v.  Robinson  &  Johnson  ic 
Barnes,  U  L.  C,  J.  303,  S.  C.  R.  1867 ;  158 
C.C.  P. 

1111.  An  inscription  on  the  role  d^enquite  on 
de  droiiy  withont  having  regularly  demanded  a 
plea   in  contestation  of  the  intervention,  and 


without  having  allowed  the  legal  delays  to 
elapse,  will,  on  motion  to  that  effect,  be  struck, 
lb. 

2LIX.  In  Review. 

1112.  While  a  case  is  before  the  Court  or 
Review,  for  the  purpose  of  obtaining  tberevihio» 
of  a  judgment  of  the  Superior  Court,  no  proceed- 
ing in  the  case  can  be  had  in  the  Superior 
Court.  Meigs  et  al.  v.  Aiken,  14  L.  C.  J.  84, 
S.  C.  1869. 

L.  Inscription. 

1113.  A  notice  of  inscription  for  enqndle  ami 
heanng,  to  be  given  to  a  party  foreclosed,  must 
specify  the  particular  days  on  which  the 
enqudte  and  hearing  respectively  will  take 
place.  Smith  k  aFarreU,  9  L.  C  R.  392,  S.  C. 
1859, 

1114.  An  inscriptioD  forbearing  on  the  merits 
of  a  plea  of  prescription  alone  and  separaielr 
from  the  other  pleadings  is  irregular,  and  will 
be  set  aside.  Mongeau  v.  Tktrenne  et  al.,  i 
L.  C.  R.  475,  8.  C.  l«o6. 

1115.  A  party  foreclosed  is  entitled  to  one 
juridical  day's  notice  of  inscription  for  enquete^ 
Renaud  &  6uyon,  8  L.  C.  R.  470,  Q.  B.  1858. 

1116.  In  a  caj*e  where  it  was  argued  or  urged 
that  as  the  action  had  been  inscribed  only  for 
hearing  on  the  merits  of  the  first  peremptory 
exception,  there  being  others,  that  no  jud^ent 
could  be  rendered — Held,  that  the  inscTiptioi^ 
was  good,  and  judgment  was  rendered  accord- 
ingly. Thwrber  &  PiUm,  4  L.  C.  J.  37,  8.  C. 
1859. 

1117.  An  inscription  for  proof  and  hearing  on 
the  merits  of  an  exception  of  prescription  and 
sale  of  litigious  rights  is  irregular,  it  being  a 
partial  inscription,  made  without  leave  of  the 
court.  LimuUs  &  GtMon^  11  L.  C.  R.  73^ 
Q.  B.  1860. 

1118.  An  inscription  for  enqu^te  for  the  fifth 
of  March,  made  on  the  first  of  March,  does  not 
allow     sufficient    delay     according    to     law. 
Whitney  v.  Badeau  A  Dutrisse  et  oL,  5  L.  C  J» 
128,  8.  C.  1861  i   236  C  C.  P. 

1119.  And  under  such  circumstances  such 
inscription  will  be  set  anide  with  costs  on  mo- 
tion by  defendant  to  that  effect.     lb. 

1120.  In  an  action  on  a  prom i8.«ory  note  the 
defendant  pleaded  generally  a  dtfenst  en  faity 
and  the  plaintiff  inscribed  for  hearing  without 
going  to  enqu^te — Held,  that  under  20  Vic. 
cap.  44,  sec.  87,  the  plaintiff  had  a  right  to 
inscribe  for  hearing  as  he  had  done,  and  the 
motion  of  the  defiendant  to  reject  the  mscripnon 
was  dismissed  with  costs.  Jamieson  v.  Larostf 
2  L.  C.  J.  73,  8.  C.  1857. 

1121.  A  notice  of  inscription  for  enqn^te 
and  merits  must  in  all  cases  be  given  at  least 
eight  days  before  that  fixed  in  the  notice. 
Shuter  v.  Ouyon,  5  L.  C  J.  43,  S.  C.  I860; 
235  k  243  C.  C.  P. 

1122.  When  a  case  is  inscribed  for  enqn^te 
and  bearing  at  the  same  time,  eight  dear  day* 
notice  of  such  inscription  is  necessair.  Kmi  tt 
al  V.  Cromwell,  8  L.  C.  J.  8,  a  C«  1863,  k 
Voss  et  al  v.  Cojin,  8  L.  C.  J.  129,  &  a  1864. 

1123.  To  inscribe  for  enqa^teaad  final  hmr- 
ing  on  the  merits  the  party  so  ioioribiiiK  Bi«st 
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hare  DotifiiHJ  his  adversary  of  his  option  so  to 
inscnbeijpreYions  to  the  inscription  for  enqudte 
alone.  Wood  ▼.  Swinburne.  14  L.  C.  R.  162, 
S.  C.  1864. 

1124.  Under  the  terms  of  the  Slst  Rule  of 
Practice  it  is  necessary  that  in  the  inscription 
npOD  the  role  de  droit  for  hearing  upon  the 
pleadings  the  dajupon  which  such  hearing  will 
take  place  he  indicated,  as  well  in  as  in  the  no- 
tice thereof,  without  which  such  inscription  will 
he  declared  null,  and  the  cause  struck  from  the 
role.  Hvanturel  et  vir.  v.  EvantwreU  14  L.  C.  R. 
151,  S,C.  1864. 

1125.  The  mere  order  for  the  isfiuing  by  de- 
fendant of  a  eommisHon  rogaioirt  is  sujfficient 
to  preyeni  the  plaintiff^  f^om  inscribing  their 
case  for  jadgment^  although  the  plaintiffs  form- 
ally  notify  the  defendant  to  nse  due  diligence, 
and  although  an  intenral  of  fifteen'  days  has 
elapsed  between  the  date  of  the  order  and  the 
day  named  in  the  inscription  for  hearing,  with- 
out any  attempt  being  made  by  the  defendant 
to  sue  oat  the  commission  no  allowed  to  issue. 
Tarrait  ei  al  v.  Barber  et  al,  10  L.  C.  J.  27, 
8.  C.  1866;  316  C.  C  P. 

1126.  A  party  has  no  right  to  inscribe  for 
epqudte  and  merits  for  a  day  certain,  even  upon 
givmg  notice  to  the  adverse  party,  unless  it  be 
by  oohsent,  and  upon  filing  such  consent  the 
case  will  be  fixed  by  the  court.  Lemieux  v. 
Brochu,  16  L.  C.  R  48,  C  G.  1865. 

1127.  Where  a  parj^  has  inscribed  a  case 
generally  on  the  merits,  he  cannot  afterwards 
say  that  he  only  intended  to  inscribe  it  in  part, 
and  a  final  judgment  on  the  whole  case  will 
not  be  disturbed.  Rathank  Kathan.l  L.  C  L.  J. 
101,  S.  C.  R.  1866. 

1128.  Notice  that  a  case  has  been  inscribed 
on  the  role  for  enqu^te  and  merits,  given  within 
the  prescribed  delay,  before  the  dajr  fixed  is 
sufficient,  provided  the  case  is  actually  inscribed 
before  the  day  fixed.  Dionne  et  al.  &  Valleau 
eial,2L.  C.  L.  J.  112,  Q  B.  1866. 

1129.  An  inscription  of  an  intervention  on 
the  role  of  enquSte  ofi  de  droits  without  having 
regularly  demanded  a  ^lea  or  contestation  to 
the  intervention,  and  without  having  allowed 
the  legal  days  to  elapse,  will,  on  motion  to  that 
efiect,  be  struck.  Wallcott  &  Robinson  & 
Johnston  &  Barnes,  11  L.  G.  J.  303,  S.  G.  R. 
1867;  168  G.  G.  P. 

1130.  An  inscription  for  review  may  be  served 
upon  a  party  personally  or  upon  his  atiorney^. 
Duvemay  i  The  Corporation  of  St,  BarthiU- 
mie,  1  R.  L.  714,  Q.  B.  1868 ;  498  G.  G.  P. 

1131.  An  inscription  for  review  and  deposit 
made  on  the  eightn  day  after  judgment  is  suffi- 
cient, though  notice  of  them  be  only  given  on 
the  following  day.  Jacques  v.  Lussiert  12 
L.  C.  J.  216,  S.  G.  R.  1868 ;  600  G.  G.  P. 

.1132.  Where  a  party  in  a  case  has  asked  for 
revision,  and  has  macfe  the  deposit  required  by 
law,  the  iirothonotary  is  bound  to  put  it  on  the 
role,  notwithstanding  that  the  other  party  is  in 
default  to  pay  the  Tees  and  taxes  required  of 
him.  LtproHon  v.  Crebassa,  14  L.  G«  J.  66, 
S.  C.  R  1869 ;  601  G.  G.  P. 

1133.  Where  an  objection  was  taken  that  the 
word  "I"  or'^We"*  had  been  omitted  in  the 
beginning  of  an  inscription  for  enqudtei  and 
also  that  no  consent  in  writing  that  the  enqudte 
would  be  taken  under  the  old  system  had  been 


filed,  and  motion  was  made  to  set  aside  the  pro- 
ceedings  under  the  inscription — Held,  that  the 
irregularity  had  been  waived  by  consent  of  the 
parties,  as  implied  by  their  proceeding  and  ex- 
amininsT  witnesses,  and  the  motion  waH  rejected. 
Bonnell  w.  The  Drummondville  Bark  Lxiracf 
Manufacturing  Company,  16  L.  G.  J.  144,  S.  G. 
1870. 

1134.  In  an  inscription  for  enqu^te  a  delay  of 
three  days  is  sufficient,  when  the  inscription  is 
made  during  a  special  term  regularly  fixed  by 
the  court.    Bartne  &  Champagne,  2  R.  L.  113^ 
S.  C.  R  1870;   236G.  G.  P. 

11.36.  A  case  may  be  inscribed  for  revision  by 
an  advocate  other  than  the  attorney  of  recorcl^ 
and  that  without   substitution.     Desrosiers  v. 
Macdonald,  3  R.  L.446,  S.  G.  R.  1871. 

1136.  An  inscription  for  review  n>ay  be  mad& 
on    the    ninth  day  after  judgment,   when  the 
eighth  day  falls  on  Sunday.    licnoir  v.  DBsma- 
rais  et  tnr.,  17  L.  C.  J.   81,    &  Scaicherd  v. 
AUan,    10  L.   G.  J.  201,  S.  G.  R   1873 ;  49r 
G.  G.  P. 

1137.  In  an  inscription  for  review  by  the 
Superior  Gourt,  it  is  not  necessary  fo  say 
"  by  three  judges  of  the  Superior  Court*^ 
McLaren  v.  The  Corporation  of  the  Toumithip 
of  Buckingham,  17  L.  G.  J.  53,  S.  G.  R.  1873  ^ 
496  G.  C.  P. 

11.38.  Where  an  inscription  has  been  dis- 
charged on  application  of  the  opposing  PArty 
in  the  absence  of  the  inscribing  party-^jET^Za,. 
that  It  may  be  replaced  on  the  role  during  the 
pame  term,  and  before  the  actual  remission 
of  the  record,  on  sufficient  cause  shewn.  Sh^- 
pard  V.  Buchanan,!!  L.  G.  J.  191,8.  G.  R.  1873- 

1139.  Where  an  inscription  for  review  ran 
"  from  the  judgment  rendered  in  this  canse  by 
the  Superior  Gourt,''  and  the  judgment  was 
actually  rendered  by  the  Circuit  Gourt — Heldy 
that  the  inscription  must  be  discharged,  and 
could  not  be  amended  on  motion.  McPherson 
et  al.  k  Barthe,  6  R.  L.  269,  S.  G.  R.  1873. 

1140.  At  least  eight  days'  notice  must  be 
given  of  an  inscription  for  enqu^te  and  hearing 
at  the  same  time.  Tremblay  v.  VAubreviller 
17  L.  C.  J.  76,  S.  G.  1873  ;  23i5  G.  G.  P. 

1141.  Eight  days'  notice  must  be  given  to  the 
opposite  party  of  an  inscription  for  proof  and 
hearing  at  the  same  time,  and  a  simple  receipt 
of  copy  of  such  inscription  is  not  a  waiver  of  the 
right  hereafter  to  object  ta  the  shortness  of  the 
notice.  Allaire  v.  Afortimer,  17  L.  G.  J.  168, 
S.  G.  R  1873;  2,36  G.  G.  P. 

LI.  Iktebrooatories  sur  Faits  et  Arti- 
cles. 

1142.  A  party  interrogated  on  faits  et  articles 
cannot  call  upon  the  court  to  decide  as  to  the 
pertinency  of  the  questions  that  are  proposed  to 
nim,  if  he  has  not  refused  to  answer  tnose  whick 
he  deems  objectionable,  height  v.  Gwxy,  3  Rev. 
de  Leg.  .363,  K.  B.  1809. 

1143.  In  an  action  between  traders  for  goods- 
sold, ^atto  et  articles  are  admissible  under  the 
English  rules  of  evidence.  Matthew  et  al.  k 
MarHn,  3  Rev.  de  Ug.  363,  E.  B.  1809. 

1144.  A  motion  for  faits  et  articles  must  be 
made  before  the  enqudte  is  closed.  Vallerand^ 
y.  Harte,  3  Rev.  del^g.354,  K.  B.  1810. 

1145.  When  a  party  interrogated  on  faits  «tf 
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deretamling  between  hie  attorneys  and  the  attor- 
neys of  tbe  opposite  side,  he  may  be  released 
from  the  consMuences  bj  a  requite  civile.  Luak 
et  al.  in  re  &  Eiddeil  k  Ross,  19  L.  C.  J.  104, 

S.  C.  1874;  506  C.C.  P- 

II.  Frooeduhe  in. 

171.  A  requite  civile  may  be  granted  by  the 
prolhoDotary  in  vacation,  id  the  absence  of  a 
judge  resident  in  the  district.  Lambert  v.  Sau- 
cier, I  R-L.  47.  S.  C.  1867 ;  507  C.  C.  P. 

172.  And  held,  in  the  same  case,  that  a  mo- 
tioQ  to  reject  a  requite  eimU,  on  the  grounds  that 
the  reasons  alleged  in  support  thereof  are  insuf- 
ficient, cannot  be  granted,  tbe  proper  procedure 
being  by  demurrer.    lb. 

173.  In  an  actLon  in  ejectment  in  which  the 
filainlifTobtained  judgment  by  defaullan  execu- 
tion issued,  tbe  defendant  caused  to  be  served 
upon  the  plaintiff  holding  the  writ  of  execution 
and  opposition  afin  iTannuler  in  tbe  nature  of  a 
reqtifle  civile,  Un  tlie  return  of  this  opposition 
the  plaintiff  moved  to  dismiss  it  for  want  of  form 
on  several  grounds — Held,  that  reasons  that 
could  be  urged  against  the  action  or  opposition 
by  an  exception  to  the  form  may  be  opposed  to 
a  requflt  cioiU  by  a  simple  motion  lo  set  aside. 
Maouire  v.  Stride  &  Stride.  14  h.  C.  B.  106, 
8.  C.  1864. 

174.  Seld,  also,  Cbat  tbe  permission  of  the 
court  was  necessary  to  produce  a  requite  civile, 
and  (he  service  of  such  requite  must  be  made 
upon  the  party  contesting  it.     lb. 

III.  Sbrvioe  or. 
176.  A  requite  cimle   after  judgment  may  be 


IV.  To  Set  Aside  Judqueht  of  Distribu- 
tion. 

17G.  Arequele  cirilefu'aying  for  a  revocation 
of  a  judgment  of  distribution  on  account  of  fraud 
will  be  ETanted,  and  the  petitioner  allowed  to 
contest  the  collocation.  Doutre  et  al.,  v. Bradley 
et  al.  &  Alliaon  et  rir.,  17  L.  C.  J.  42,  S.  C.  B. 
1873. 

V.  Wbii  is. 

177.  An  opposition  in  tbe  nMare  o(  &  requite 

civile  cannot  be  considered  aa  such  if  it  be  not  so 
called,  and  if  tbe  opposant  does  not  observe  the 
formalities  which  are  peculiar  to  the  requite 
civile,  and  the  lerme  requite  civile  is  absolutely 


ngs. 
i.206. 


C.  C.  1864. 


Martin  i  Martin,  14  L.  C.  B. 
VI.  Whik  Lies. 

178.  On  apelition  lo  file  a  requite  eiviU 
final   judgment    rendered    ^    default,  it 
granted  to  the  petitioner  to  file  the  petition,  re- 
serving to  the  plaintifi  his  right  to  urge  all  legal 
objections  to  the  pri        ' '  ■-     ■  ■ 
41,.  C.J.  121,  3.  C 

179.  A  requite  civiU  does  not  lie  from  a  final 
judgment  rendered  on  the  default  of  the  defen- 
dant, when  by  law  there  is  an  appeal  from  such 


judgment  Faliti  v,  7%e  Corporation  o/llu 
Counts  of  Terrebonne,*  L.  C.J.  14,  8.  C.  135S 
605  C.  C.  P. 


I.  Or  CoKTBAOTS.  »«  CONTBACTS. 

II.  Of  Deeds,  SM  DEEDS. 

III.  Of  DoKiiiOK,  lee  DONATION. 

IV.  Of  Sale,  *M  SALE. 


RBSBRVATION. 

I.  Is  Dreds,  tee  DEEDS. 

II.  Uf  Bigkt  of    Aotior,  tee  Pi 
Tehdcr  of. 


SE5IDENGE— &e  DOMICILB. 


RE8ILIATI0N. 
I.  Of  Lease,  (mLEASE. 


as  JUDICATA— &e  JUDG- 
MENTS, Cho8«  JttGiB. 


KESPONDENTIA— S«!  MBBCHAIfT 

SHIPPING,  BOTTOMBT. 


RESPONSIBILITY. 

I.  For  Damage,  tee  DAMAGE,  ±c. 

II.  For  Fire,  tee  FIBE,  LESSOR  AND  LES- 
SEE, Ac. 

III.  Joint    akd     Setebal,    tee  OBUO.l- 
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settlemeit  nrrived  at  in  a  case  before  discon- 
>£inQing  the  action,  and  it  ie  8uf!icient  that  he 
offers  ite  discoatinue  if  the  other  party  carrifB 
•out  ike  settlement  Khig  &  Pinsonneauli, 
•«€  R.  L.  ;T03,  P-  C.  1876 ;  450  etseq.  C  C.  P. 

XX.  Election  qv  domicile. 

962.  On  an  inscription  in  im probation —  Held, 
>to  be  necessary  to  make  an  election  of  domicile. 
Martineau  v.HarHgan,  3  L.  C.  J.  190,  S.  C 
1859  ;  Ul  C.  C.  P. 

96:^.  Art,  1081  of  the  Code  of  Civil  Procedure, 
concerning   elections   of  domicile  by  a  bailitt' 
seizing,  applies  only  to  cases  susceptible  of  ap- 
peal.* Legori  &  Duroehes  &  Durochesj  I  R.  L. 
5l,S.  C.  1870;  1081  C.  C.  P. 

964.  An  opposition  not  containing  an  election 
of  domicile  at  a  place  within  a  mile  of  the  court- 
house will,  on  motion,  be  rejected  with  coets. 
JBoyer  v.  MigneauU  k  MigneauU,  5  R.  L.  473, 
£•  C  1873. 

XXI.  Endorsation  of. 

^  965.  The  opposant  moved  to  amend  his  oppo- 
sition by  altenng  a  number  on  the  endorsation, 
and  the  plaintiff  moved  to  reject  the  opposition, 
it  having  been  filed  under  a  wrong  number — 
Heldy  that  the  former  motiou  must  be  dismissed 
and  the  latter  granted  with  costs.  Joseph  v. 
^oy  &  Coy,  1  L.  C.  J.  2,  S.  C.  1856. 

966.  Where  in  a  motion  to  dismiss  an  excep- 
ition  to  the  form,  the  plaintiff  urged,  amongst 
other  things,  that  it  was  endorsed  with  a  wrong 
number — Held,  that  the  exception  would  not  be 
•dismisseii  on  that  ground,  as  the  proper  number 
was  not  reauired  on  pain  of  nullity,  but  only  to 
facilitate  tne  proceedings.  Leslie  &  Fraser, 
15L.  C,  R.43,  S.  C.  1864. 

XXII.  Evqd^te. 

967.  The  Court  of  Appeal  may  order  and 
Tevise  an  euquSte  on  the  facts  contained  in  a 
requite  en  reprise  dUnstance.  McKillop  et  al. 
^  KauniZy  1  Kev.  de  Leg.  162,  Q.  B.  1845. 

968.  Where  there  were  several  issues  such  as 
«  plea  to  the  action  and  a  special  answer  to  such 
|>lea,  and  a  general  inscription  for  the  adduc- 
tion of  evidence,  although  the  proof  of  the  special 
answer  alleging  chose  jug6e  as  to  the  matters 
contained  in  the  plea  to  the  action  if  made  out 
would  be  a  bar  to  any  further  proceedings  upon 
such  plea,  a  judge  in  chaml^rs  has  no  power 
to  restrict  and  limit  the  proof  in  the  first  in- 
stance to  the  special  answer,  as  such  limitation 
can  only  be  ordered  by  the  court.  Brush  et  al. 
V.    Wilsouy  4  L.  C.  R.  454,  S.  C  1854. 

969.  The  court  cannot  order  that  in  any 
particular  case  the  defendant  should  be  allowed 
to  proceed  with  his  enqu^te  from  day  to  day 
untu  the  same  be  completed,  as  the  law  requires 
that  the  matter  of  enquete  should  be  regulated 
by  rules  of  practice,  applicable  to  all  cases. 
Brotcn  &  Gugy,  4  L.  C.  R.  46,  S.  C.  1854. 

970.  On  a  motion  by  the  defendant  in  the 
action  to  reopen  an  enqudte — Held,th&t  it  was 

*By  an  Amendment  to  the  art.  of  the  Code  herein 
referred,  to  the  olaiwe  requiring  an  election  of  domicile 
br  the  hoiliil  seising  is  stmck  out.  Q.  36  Via, cap.  6,  sec. 
"«•— Ed, 


not  competent  for  the  plaintiffs  to  com{)el  the 
defendant  to  ^o  on  with  the  enqudie,  in.  the 
absence  of  certam  of  plaintiff's  exhibits,  attached 
to  a  commission  rogatoire  issued  by  them  and 
not  returned,  and  that  defendants  were,  under 
any  circumstances,  entitled  to  adduce  evidence 
after  the  return  of  the  conunission.  Foster 
et  al  V.  ChamberUin,  2  L.  C.  J.  285,  S.  C. 
1858  ;  316  C.  C.  P. 

971.  A  judge  of  the  Superior  Court  sitting 
in  banco  may  revise  and  reverse  the  rulings 
of  another  judge  in  the  same  court  sitting  at 
enqnSte*  Scott  et  al.  v.  Scott  et  al.t  3  L.  C.  J. 
132,  S.  C.  1859. 

972.  And  held,  also,  in  the  same  case  in 
banco,  reversing  the  ruling  of  the  judge  at 
enquete,  that  proceedings  would  not  be  sus- 
pended, in  order  toenable  one  of  the  parties,  who 
wished  to  appeal  from  an  interlocutory  judg- 
ment, to  apply  to  the  Court  of  Appeals  for  the 
allowance  of  an  appeal  of  which  he  has  given 
notice  to  the  other  side.  lb.,  &  3  L.  C.  J.  134, 
S.  C.  1859. 

973.  Where,  after  the  closing  of  the  plaintiff's 
en(juete,  statute  22  Vic,  cap.  57  became  law,  by 
which  parties  to  an  action  are  allowed  to  ex- 
amine their  relations  as  witnesses,  and  the 
defendant  having  in  his  enquSte  availed  him- 
self of  this  new  law,  and  the  plaintiff  made 
motion  to  re-open  his  enqudte  for  the  same  pur- 
pose, the  motion  was  granted.  Vennier  & 
Falkner,  6  L.  C.  J.  251,  S.  C.  1861. 

974.  Where  a  disavowal  was  raised  in  a  case 
penJing  before  the  Court  of  Appeal — Held, 
that  the  court  could  order  an  enquete  on  the 
issue  raised.  2  he  Cur^  et  al  of  the  Parish  qf^ 
St.  Ann  de  Varennes  &  The  noman  Catholic 
Bishop  of  Montreal,  4  R.  L.  127,  Q.  B.  1861. 

975.  Where  the  plaintiff,  himself  an  advocate, 
contested  the  opposition  of  the  opposant  and, 
though  represented  by  an  attorney  ctd  litem, 
wished  to  conduct  the  examination  of  the  wit- 
nesses himself— 5eW,  maintaining  the  objec- 
tion of  the  adverse  parly,  that  having  appeared 
by  counsel,  the  examination  could  only  he  con- 
ducted through  such  attorney  a<i  litem.  Ramsay 
&  David  &  Walker  &  Ramsay,  6  L.  C.  J.  295, 
S.  0.  1862;  270  C  C.  P. 

976.  The  court  on  cause  shewn  will  discharge 
a  case  from  the  role  for  hearing  on  the  merits, 
and  permit  the  enquete  to  be  re-opened  for  the 
examination  of  a  witness,  and  will  also  permit 
the  plaintiff  to  file  his  declaration  that  he  intends 
to  make  use  to  the  defendant's  depasition,  not- 
withstanding that  a  declaration  to  that  effect  has 
been  previously  rejected  from  the  record  on  the 
defendant's  motion  as  irreirularly  filed.  Beaudry 
V.  Otiimetie  et  al ,  14  L.  C.  R.  449,  S.  C.  1864. 

977.  In  a  hypothecary  action,  which  is  of  its 
nature  a  real  action,  the  parties  there  to  have  a 
right  to  have  the  evidence  reduced  to  writing. 
Dupont  et  al.  v.  Grange^  16  L.C  R.  U6,  Q.B.1865. 

978.  Justices  of  the  peace  to  whom  s^proc^ 
verbal  of  a  water  course  is  su  Emitted  for  homo- 
logation should  take  the  proof  in  writing  when 
the  homologation  is  opposed.  Smith  et  al'& 
Ogilvy  et  al,  11  L.  C,  J.  84,  C  C.  1867. 

979.  A  party  to  a  case  may  at  any  time  pro- 
duce and  file  at  enquete,  without  notice  to  the 
adverse  party,  papers  and  documents  not 
proved,  provided  they  appear  to  bear  on  the 
case,  ana  the  materiality  of  such  documents 
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derstaDding  between  his  attorneys  and  the  attor* 
neys  of  the  opposite  side,  he  may  be  released 
from  the  conseauences  by  a  requite  civile.  Lush 
et  aU  in  re  &  Middell  &  Roas,  19  L.  G-  J.  104, 
S.C.1874;506C.  0.  p. 

II.  Procedure  in. 

171.  A  requite  civile  may  be  granted  by  the 
prothonotary  in  vacation,  in  the  absence  of  a 
judge  resident  in  the  district.  Lambert  v.  Sau- 
cier, 1  R.  L.  47,  8.  C.  1867 ;  507  C.  C.  P. 

172.  Ajndiheld,  in  the  same  case,  that  amo- 
tion to  reject  a  requite  civile,  on  the  grounds  that 
the  reasons  alleged  in  support  thereof  are  insuf- 
ficient, cannot  1^  granted,  the  proper  procedure 
being  by  demurrer.    lb. 

173.  In  an  action  in.  ejectment  in  which  the 
plaintiff  obtained  judgment  by  defaultau  execu- 
tion issued,  the  aefendant  caused  to  be  served 
upon  the  plaintiff  holding  the  writ  of  execution 
and  opposition  afin  d'annuler  in  tbe  nature  of  a 
requite  civile.  On  the  return  of  this  opposition 
the  plaintiff  moved  to  dismiss  it  for  want  of  form 
on  several  grounds — Held,  that  reasons  that 
could  be  urged  against  the  action  or  opposition 
by  an  exception  to  the  form  may  be  opposed  to 
a  requSie  civile  by  a  simple  motion  to  set  aside. 
Maquire  v.  Striae  &  Stride^  14  L.  C.  B.  106, 
S.  C.  1864. 

174.  Held,  also,  that  the  permission  of  the 
court  was  necessary  to  produce  a  requite  civile, 
and  the  service  of  such  requite  must  be  made 
upon  the  party  contesting  it.    lb. 

III.  Service  of. 

175.  A  requite  civile  after  iudgment  may  be 
served  upon  the  attorney  in  the  case.  Lang  v. 
Clark,  &  Clark,  20  L.  C.  J.  184,  S.  C.  1876. 

IV.  To  Set  Aside  Judgment  op  Distribu- 
tion. 

176.  A  requite  civile  praying  for  a  revocation 
of  a  judgment  of  distribution  on  account  of  fraud 
will  be  granted,  and  the  petitioner  allowed  to 
contest  the  collocation,  Doutre  et  al.,  v. Br  adieu 
et  aU  &  Allison  et  vir,,  17  L,  C.  J.  42,  S.  G.  K. 
1873. 

V.  WH1.T  18. 

177.  An  opposition  in  the  nature  of  a  requite 
civile  cannot  be  considered  as  such  if  it  be  not  so 
called,  and  if  the  opposant  does  not  observe  tbe 
formalities  which  are  peculiar  to  the  requite 
civUCi  and  the  terme  requite  civile  is  absolutely 
necessary  in  such  proceedings.  Bilodeau  v. 
Martin  <k  Martin,  14  L.  C.  R.  206,  C.  C.  1864. 

VI.  When  Lies. 

178-  On  a  petition  to  file  a  requite  civile  to  a 
final  judgment  rendered  by  default,  it  was 
granted  to  the  petitioner  to  file  the  petition,  re- 
serving to  the  plaintiff  his  right  to  urge  all  legal 
objections  to  the  proceedings.  Martin  v.  Moreau, 
4  L.  C.  J.  121,  S.  C,  1866 :  606  C.  C, 

179.  A  requite  civile  does  not  lie  from  a  final 
judgment  rendered  on  the  default  of  the  defen- 
dant, when  by  law  there  is  an  appeal  from  such 


judgment  Valin  v.  The  Corporation  of  the 
County  of  Terrebonne,4.  L.  C.  J.  14,  S.  C.  1SS8 ; 
606  C.  Cf.  P. 
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RESPONSIBILITY. 

I.  For  Damage,  see  DAMAGE,  Ac. 

II.  For  Fire,  *e<!  FIRE,  LESSOR  AND  LES- 
SEE, &a. 

III.  Joint    and     Several,    see  OBLIGA- 
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I.  Of  Price  of  Sale,  *«  SALE, 

II.  Of  Stolen  Goods,  180. 

m.  Writs  of,  see  POSSESSION. 

II.  Of  Stolen  Goods. 

180.  The  court  is  not  bound  in  all  case?  U' 
order  writs  of  restitution,  and  order  the  restitu- 
tion of  stolen  property  under  C.  33  Vic.  cap.^- 
sec.  113,  but  this  power  is  discretionary*  Z^^/**" 
V.  Atkin,5R.  L.  293  &  18  L,  C.J.23,Q.  B 
1874. 
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the  plaintiff  confld  not  operate  aa  a  suspension  of 
tbe  proceedings  in  an  action  against  the  defend- 
ant Maguire  v.  The  Liverpool  and  London 
Firefm4  Lif^  Insurance  Company,  7  L.  G.  R. 
34:i,  &.  a  1857. 

1000.  On  an  action  for  thirty-six  dollars, 
'  balance  of  salary  c  aimed  by  the  plaintiff,  a 
cXetkr-Hejldt  on  'a  dilatory  exception  by  the  de- 
fendant, that  where  the  clerk  has  collected 
money  for  his  employer,  for  which  he  has  not 
accounted,  the  defendant  is  entitled  to  a  stay  of 
proceedings  until  such  account  should  be  ren- 
dered. Thompson  v.  Bourgetf  17  L.  C.  R.  269, 
C.  C,  1867. 

ICfOl.  Where  a  defendant  sued  for  the  price 
x>f  an  in^moveable  which  he  has  purchased,  and 
which  was  burdened  with  a  hypothec,  pleads  his 
right  to  have  such  hypothec  dincharged  before 
being  compelled  to  pay,  he  must  do  so  by  a 
dilatory  exception  and  not  by  a  peroniptorv 
one.  Grammani  v.  Limirej  5  R.  L.  67,  C.  C- 
1873,  &  Waimright  et  ux,  &  The  May  or  ^  t^c,  of 
Sorel,  6  R.  L.  668,  S.  C.  1874 ;  UO  C  C.  P. 

1002.  Where  a  defendant  wishes  to  avail  him- 
self of  an  accumulation  of  actions  in  the  plairi- 
tiff's  declaration,  he  must  do  so  by  adilatory  ex- 
ception and  not  by  demurrer.  mMot  es  qnal. 
▼.  Ptrnn  tt  aZ.,  5  R.  L.  695,  S.  C,  1874;  120 
C.  C  P, 

1003.  A  dilatory  exception  to  call  in  a  gar  ant 
formel  must  show  that  the  excipient  is  within 
the  delays,  and  that  he  has  taken  the  necessary 
steps  to  call  in  his  garani.    Belle  v.  Dolan,  20 
L.  C.  J.  302,  S.  C.  1876. 

1004.  Peremptory. — Prescription  cannot  be 
{)leaded  by  demurrer  but  by  peremptory  excep- 
tion. Fauclier  v.  B6langer,  4  R.  L.  388,  S.  fc. 
1872 ;  136,  sec.  3,  C.  C.  P. 

1005.  Where  the  parties  had  agreed  to  sub- 
mit tVir  differences  to  arbitrators,  and  to  abide 
by  the  decision  of  the  latter  under  a  penalty  of 
$100^* and  one  of  the  parties,  after  the  award  wa< 

-made,  refused  to  accept  the  decision,  and  sued 
the  other  for  a  settlement  without  paying  the 
forfeit,  and  the  defendant  Aled  a  peremptory  ex- 
ception en  droiitemporaire — Held,  that  the  de- 
fense, was  a  correct  one,  and  that  a  dilatory  ex- 

'  ception  would   not  lie.  Allard  v.  Benoiij  16 
L.  C:  J.  79.  8.  C.1872. 
'1006«  Where    an    action    of    damages    was 

'  brought  by  a  retired  corporal  of  the  British  ser- 
vice taiinst  his  conmianding  officer  on  the 
ground  of  illegal  arrest  and  imprisonment,  and 
the  defendant  pleaded  by  peremptory  exception, 
.and  lilso  want  of  a  month's  notice  under  art. 
22  of  theCkxie  of  Procedure — Held,  on  demurrer, 
that  such  exception  did  not  lie,  even  though  it 
l>e  proved  that  defendant  acted  legally,  without 
malice  and  with  reasonable  or  probable  cause. 
Barnes  A  Moslyn,  17  L.  C.  J.  288,  S.  G.  1873. 

1007.  Where  a  buyer,  who  is  sued  for  the  pur- 
chase money,  pleads  fear  of  eviction  or  trouble  in 
nis  possession,  he  must  do  so  by  peremptory  ex- 
•ception  and  not  by  d i  latory  exce  ption .    Maithieu 
T.  r^meeni,  6  R.  L.  514, 8.  C.  1875  ;  120  C.  C.  P. 
lOtfo.  Preliminary. — Where  the  defendants  en 
^arantie  were  employed   by  the  plaintiffs  en 
^^ar<mfie  as  contractors  and  manufacturers  and 
.co-pwtinerB  with  the   plaintiffs  en  garantie — 
JJeUi  competent  for  them  to  plead  by  prelimin- 
tsfy^^ccep^lon^that  they  were  not  such  contrac- 
^-tofii^iDa'imMiQf^turers'and  co-partnenv  and 
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also  by  the  same  exception  to  attack  the  correct- 
ness of  the  names  and  designation  assumed  br 
the  pluintiff!",  and  on  proof  of  the  truth  of  sucn" 
allegations  to  be  eutitl'd  to  a  dismissal  of  the 
^tion  of  the  plaintiffs  en  garantie.  EdmonsUm 
et  dl.  V.  ChildskChildsetal.  v.  Chapnian'etdl., 
I  L.  C.  J.  249,  8.  C.  1857  ;  116  C.  C.  P. 

1009.  Where  motion  was  made  to  reject  certain 
preliminary  pleas  because  not  filed  within  the 
four  days  next  after  the  return  of  the  action — 
Held,  that  as  the  action  was  returned  in  vaca- 
tion the  delay  did  not  run.  Booth  &  The  Mon^ 
treal  and  By  town  Railway  Company,  4  L.  C.  J* 
296,  S.  C.  1858;  2  <k  3  C.  C.  P. 

1010.  An  exception  to  the  form  filed  on  the 
fifth  day  after  the  return  day  of  the  action,  the 
fourth  being  a  Sunday,  will  he  rejected  on  motion 
under  the  statute  16  V^ic,  cap.  194,  sec  21.  Brock 
&  Thiberge,  9  L.  C  R.  231,  S.  C.  1859. 

1011.  W  here  a'  party  has  answered  without  re- 
serve to  a  preliminary  exception  which  has  not 
been  accompanied  by  the  necessary  depo«ity  he 
is  foreclosed  from  demanding  its  rejection  on 
that  gronn*!.  Quintal  8c  Roy  et  al,,  14  L.  C.  J. 
57,8.0.1868;  112  C.  C.  P. 

1012.  In  cases  under  sixty  dollars  no  deposits 
are  required  with  the  preliminary  exceptions. 
Alie  &  Pamelin,  14  L,  C.  J.  134,  C.  C,  1869; 
112  C.  C.  P. 

1013.  In  an  action  under  sixtv  dollars  an  ex- 
ception to  the  form  mi^rht  be  Sled  without  de- 
posit. Desjardins  &  Chretien,  16  L.'  C.  J.  56, 
C.  C.  1871. 

1 014.  But  held,  later,  that  a  deposit  is  required^ 
with  such  preliminary  pleas.  lAishcr  &  Par- 
«o?w,  17  L.  C.  J.  196,  C.  C.  1873. 

1015.  And  heldf  also,  that  in  such  cases  a 
copy  of  the  exceptions  must  be  served  on  thcf* 
plaintiff's  attorney.     lb. 

1016.  Want  of'^  authorization  of  a  married 
woman,  party  to  an  action,  can  only  be  invoked 
by  preliminary  exception  and  not  by  demurrer; 
Antaya  et  vir.  &  Dorge  et  al,  6  R.  L.  727,  S.  G. 
1873.  • 

1017.  Where  the  evidence  on  a  preliminary 
exception  is  identical  with  that  whibh  must  arise* 
on  the  merits,  it  will  still  be  allowed.    Lamb  iSs. 
Brewster  et  aL  v.  Conners  etaU,  5  R.  L.  531,' 
8.  C.  1873.  '       ' 

1018.  To  the  Form. — An  exception  to  the  form 
cannot  be  received  after  a  motion  for  appeal,  as 
every  motion  is  an  actofsubmissiontothejuri»-' 
diction  of  the  court  and  consequently  a  waiver 
of  all  objections  to  the  form  of  the  summons,  and' 
a  motion  for  particulars  admits  the  sufficieucy 
of  the  declaration .  Monroe  et  al.  v.  Lalibtrt4i 
3  Rev.  de  L6g.  72.  K.  B.  1810;  107  C  C.  P. 

1019.  A  defendant  has  a  right  to  object  by 
exception  to  the  form  to  the  sufficiency  of  the 
return  made  upon  process  <m2  respoivdendumj 
but  he  cannot  plead  that  no  return  has  been 
made.  Jones  et  dL  v.  Morin,  3  Rev.  de  lAg.  72, 
K.  B.  1812;  116  C.  C.  P. 

1020.  It  is  no  ground  for  an  exception  to  the 
form  that  the  sheriff  did  not  certify  the  copy  of 
the  writ  of  summons  which  was  served  on  the 
defendant.  Wilson  v .  Arnold,  3  Rev.de  L^g.196, 
K.B.1817;  116  C.C.  P. 

1021.  To  an  irregular  incidental  demand  ex- 
ception may  be  taken  by  exception^  to  th€^  fdrni. 
Turner  v.  ini^ldj  3  ^V.  cfe  I^.  1%'^  pK 
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1022.  Matter  esseDtial  omitted  is  the  sub- 
ject of  a  demurrer,  but  matter  essential  imper- 
feeify  stated  is  the  subject  of  an  exception  to 
the  form.  Wagner  v.  Farran,  3  Rev.  de  L6g. 
196,  K.B.  1811. 

1023.  An  exception  to  the  form  in  which  it  is 
sllesed  that  the  contents  of  a  paper  writing,  pur- 
porting to  be  a  copy  of  a  declaration,  are  different 
rrocu  the  contents  of  the  original  declaration,  and 
are  disconnected,  absurd  and  unintelligible,  is 
sufficient.  Vouire  v.  The  Monirenl  and  By  town 
Railway  Company,  5  L.  C.  R.  98,  S.  C.  1854. 

1024.  A  petition  in  nullity  of  an  adjudication 
filed  by  a  plaintiff  to  a  i^ale  of  immoveables, 
will  be  dif^mis^ed  on  an  exception  to  the  form 
filed  by  the  adjudicaiaire  on  the  ground  that 
be  is  not  a  party  to  the  inttancef  and  that  he 
could  not  legally  be  brought  into  the  case  by  a 
notice,  such  notice  being  in  the  following  terms: 
*'  To  John  Boston,  Erauire,  sheriff  for  the  dii^ 
''trict  of  Montreal,  William  Brewster,  defendant, 
**  sod  James  Haldane,  adjudicataire.  Oentle- 
•*  men, — Take  notice  of  the  above  petition,which 
**  will  be  presented  to  the  judge  of  the  said  Supe- 
'^  rior  Court,  sitting  the  court,  on  Friday,  the 
"27th  April  instant,  at  half  past  ten  o'clock,  or 
'*  so  Foon  thereafter  as  counsel  can  be  heani." 
Joseph  V.  Brewster  ei  oL  &  Haldane,  6  L.  C.  R, 
486,  S.  C.  1856. 

1025.  On  a  motion  to  dismiss  an  exception  to 
the  form — Beld,  that  the  merits  of  such  an  ex- 
ception could  not  be  brought  before  the  court  bv 
notion.  Clark  et  aL  &  Clark  etux.,  1  L.  C.  J. 
99,  8.  C.  1857. 

1026.  Where,  between  the  issue  and  the  service 
of  the  writ,  the  jurisdiction  of  the  court  was  taken 
away  by  the  erection  of  a  new  district — Held, 
that  the  plaintiff  had  no  right  to  serve  the  writ, 
but,  having  done  so,  pro^edings  should  have 
been  attacked  by  an  exception  to  the  form  and 
not  by  a  declinatory  exception,  as  had  been  done. 
Monty  k  Ruiter,  3  L.  G.  J.  26,  S.  G.  1858. 

1027.  The  allegations  of  an  affidavit  upon 
which  an  attachment  before  judgment  has  issued 
may  be  contested  or  denied  by  means  of  an  ex- 
ception to  the  form.  Giroux  v.  Gareau  k 
O^Brien,  8  L.  G.  J.  164,  S.  C.  1860 ;  k  note  to 
art.  837,  p.  115,  supra. 

1028.  Where  an  affidavit  in  an  attachment 
before  judgment  was  attacked  by  exception  to 
the  form  on  the  ground  that  the  allegations  in 
the  affidavit  were  false — Held,  reversing  the  de- 
cision of  the  Superior  Gourt,  that  the  exception 
was  the  proper  proceeding  and  must  be  main- 
tained. Leslie  et  at  &  The  Molsons  Bank,  8 
L.  G.  J.  I  &  12  L.  C.  R.  265,  Q.  B.  1861. 

1029.  Where  in  an  attachment  before  judg- 
ment the  defendant  sets  up  that  the  allegations 
of  the  afl[i<lavit  on  which  the  attachment  issued 
are  false,  and  the  attachment  .<thould  therefore 
be  quashed,  the  proper  mode  of  doing  so  is  bv 
exception  to  the  form.  Chapman  k  NimmOf  8 
L.  C.  J.  42  k  14  L.  C.  R.  103,  S.  G.  1863. 

1030.  The  truth  of  the  allegations  of  an  affida- 
vit for  attachment  before  ju<^ment  may  be  pat 
in  question  by  an  exception  to  the  form,  ^tro- 
leau  k  Lebel,  6  L.  G.  J.  168,  G.  G.  1862. 

1031.  Where  the  plaintiff  omitted  to  certify 
the  copy  of  the  declaration  served  upon  the  de- 
fendant, and  the  defendant  filed  an  exception  to 
the  form — Meld,  that  the  exception  would  lie, 
ftnd  thaty  although  the  bailiff  bad  returned  that 


he  had  served  a  true  and  certified  copy  of  the- 
declaration  on  thedefendant,it  was  not  neoessary 
to  inscribe  en  faux  against  the  return,  it  being  . 
apparent  from  the  copy  admitted  by  the  plaintiff' 
to  be   the  served,  that  it  nev^r  was    certified. 
Scanilion  v.  Barthe,  8  L.  C;  J.  137,  S.  C.  1864  j 
56  C.  G.  P. 

1032.  An  exception  to  the  form,  baaed  on  the 
fact  that  at  the  time  of  the  service  on  the  dc 
fendant  the  bailiff  did   not  inform  the  latter  of 
the  contents  of  the   paper  ferved,  will  be  di»- 
misled  on  motion  to  that  effect,  as  the  Ordinance- 
on  which  such  formality  i^  based  is  obsolete. 
Delonmier  v.  Hurtvbise,  9  L.  G.  J.  280,  G.  G. 
1865. 

1033.  Action  wa»  brought  by  a  wife  separate- 
as  to  property  by  her  marriage  contract,  aiid 
such  contract  was  not  alleged  in  the  declaration 
— Held,  that  the  defendant  must  proceed  by  ex- 
ception to  the  form  and  not  oy  demurrer. 
Walker  k  The  Mayor,  Ac,  of  the  Town  ^ 
Sorel,  5  R.  L.  66,  Q.  B.  186&;  116.0.  C.  P. 

1034.  Where  the  plaintiff  made  a  motion  t# 
reject  an  exception  to  the  form  as  not  filed  with- 
in the  delays  laid  down  by  art.  1070  of  the  Gode 
of  Procedure,  and  afterwards  answered  the 
exceptions  m  law  and  in  fact  without  reserve  of 
the  motion — Held,  that  the  answer  was  a  waiver 
and  desistement  of  the  motion.  OopUmdet  al. 
v.  Cauchon  et  al.,  14  L«  G.  J.  2i2»  G.  0.  1869  7 
119G.  G.  P. 

1035.  Where  an  exception  to  the  form  bae- 
lieen  filed  on  the  ground  that  tikke  copy  of  the 
declaration  served  on  the  defendant  was  not 
certified,  and  the  plaintiff  has  obtained  pennis- 
sion  of  the  court  to  serve  a  properly  certified 
copy  on  payment  of  coats,  the  defendant  cannot 
proceed  an y  further  with  h  is  exception .  MaUetU 
V.  Tremblay,  14  L.  C.  J.  209,  S.  C.  1869 ;  11^ 
G.  G.  P. 

1036.  An  exception  to  the  form  will  be  dia- 
mi^'fsed  upon  motion,  and  h^d  to  be  not  served,. 
if  the  copy  left  with  the  plaintiff  bears  a  differ- 
ent numoer  from,  and  is  not  an  exact  copy  of, 
the  original  filed.  McMillan  k  Buehaaign  et 
al.,  17  L.  G.  J.  13,  Q.  B.  1873. 

1037.  Where  in  the  writ  and  declaration  it 
was  alleged  that  the  female  plaintiff  was  duly 
authorized  by  her  husband,  partj  to  the  action 
— Heldt  that  an  exception  to  the  form  did  not  lie 
calling  in  questions  such  authorization.  Lc^ 
et  tir.  k  Plamondon  et  aU,  17  L.  C  J.  75,  S.  G. 
187:^. 

1 038.  Where  the  words  "  Province  of  Ganada'*^ 
were  u^ed  instead  of  <'  Dominion  of  Canada,*^ 
-^Held,  that  the  former  waa  sufficient,  and  the 
court  would  understand  that  thereby  was  meant 
the  heretofore  Province  of  Ganada.  Milligan 
V.  Mason,  17  L.  G.  J.  169,  S*  G.  R.  1873 ;  116- 
G.  C.  P. 

1039.  Where  in  an  action  by  a  Municipal  Gor- 

gDration  it  was  described  as  the  Ck>rporation  oT 
t.  Martine,  instead  of  the  Gorporalion  of  the- 
Parish  of  St  Martine,  an  exception  to  the  form 
was  maintained  and  the  action  dismissed  witk 
costs.     The  Corporation   of   St    Martine   v. 
Henderson,  4  R.  L.  568,  G.  C.  1873:j  116  C.C.P. 

1040.  An  exception  totheformoCaaaineodedf 
declaration  is  not  waived  by  subseqoent  |»leMt<^ 
the  merits  of  the  amended  declaratioD. 
es  gual  v.  The  Imperial  Fire  Jmwamoi 
pany,  17  L.  C.  J.  323,  S.  G.  '^ 
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1041.  An  exception  to  tlie  form,  alleging  that 
the  defendant  i8  described  in  the  action  as  hav- 
ing bis  domicile  in  one  district,  and  that  he  was 
served  in  another,  when  it  was  proved  that  at 
the  time  of  the  issuing  of  the  wri(  and  previous 
thereto,  the  defendant  ha<i  his  domicile  in  the 
district  where  he  was  served,  will  be  maintained. 
HainauU  v.  Lunch,  5  B.  L.  472,  S.  G.  1874;  116 
C.  C.  P. 

1042.  Two  defendants  cannot,  by  exception  to 
the  form  filed  by  them  jointly,  plead  caunes  of 
Bullitj  applicable  to  only  one  of  them.  The 
Union  Bank  of  Lower  Canada  v.  McDonald 
et  al.,  19  L,  C,  J.  276,  8.  C.  1876. 

1043«  An  exception  to  the  form,  which  states 
that  no  proper  service  has  been  made  upon  the 
defendant,  is  not  libelled  as  required  by  Taw,  in- 
asmach  as  it  did  not  state  the  particularbof  the 
defect  in  the  service  whiqh  is  complained  of, 
and  such  exception  to  the  form  should  be  dis- 
mimed.  Beaufoy  &  Feek,  20  L.  C.  J.  182,  Q,  B. 
1876. 

1044.  An  exception  to  the  form,  denying  that 
the  defendant  is  or  ever  was  domiciled  as  stated 
in  the  writ,  but  not  furnishing  the  name  of  de- 
fendant's true  domicile,  will  he  dipminsed  with 
costs.  Bonus  v.  Barreii,  2  Q.  L.  R.  146,  S.  C. 
1876. 

XXVITI.  Exhibits. 

1046.  No  papers  can  be  filed  or  protiuced  in 
evidence  after  the  enqu^te  is  closed.  If  a  party 
intends  therefore  to  interrogate  his  opponent  on 
receipts  or  other  papers,  he  qfiust  file  tnem  before 
be  moves  for  leave  to  examine  on  faits  et  ariU 
elet'  Ryan  v.  Chappera,  3  Rev.  de  Leg.  363, 
K.  B.  1821. 

1046.  Exhibits  ofiTered  at  the  enqndte  before  a 
jury  are  by  law  referred  to  the  consideration  of 
the  jury  and  not  to  the  consideration  of  the 
court,  and  upon  writ  of  error  are  not  to  be  sent 
up  to  the  Court  of  App^ali^.  Flower  et  al.  v. 
Dmm,  3  Rev.  de  L6g.  U:^,  K.  B.  1h20. 

1047.  Exhibits  produced  at  the  enqu^te,  or 
filed  before,  may  be  detained  and  impugned  if 
there  be  cause  to'doubt  their  authenticity.  Allen 
V.  Harris,  3  Rev.  de  L6g.  363  K.  B.  181 1. 

1048.  Where  a  copy  of  a  notarial  act  filed  as 
an  exhibit  had  been  mislaid — Held,  that  the 
court  would  permit  another  copy  to  be  filed. 
Osgood  V.  Lekevre,  3  Rev.  de  Leg.  363,  K.  B. 
1818. 

1049.  Where  a  party  opposant  has  omitted  to 
file  his  titles  with  his  opposition,  he  will  not  be 
allowed  to  file  them  afterwards  at  the  enqudte. 
Mayor  et  aL  v.  Baby  &  Selby,  4  L.  C.  R.  126, 
8.  C.  1861. 

1060.  Where  in  the  declaration  of  certain  gar- 
nishees they  referred  to  certain  documents — 
Held,  on  motion  of  plaintifi',  that  they  would  be 
required  to  file  sucli  documents  at  their  own 
expense,  as  exhibits  in  "upportof  their  declara- 
tion. Forsyth  V.  Hie  Cavada  Baptist  Mission- 
ary  Society  &  Leeming  et  aL,  2  L,  C.  J.  167, 
8.  C.  1862. 

1061.  Where  the  defendant  objected  to  the 
sufficiency  of  an  exhibit,  and  moved  to  reject  it 
fh>m  the  record — Held,  that  the  proper  recourse 
was  to  demand  delay  to  plead,  until  a  sufilcient 
exhibit  had  been  filed.  Strother  v.  Torrance,  1 
L.C.  J.83,  S.C.  1867. 


1052.  An  exhibit  filed  by  a  party  in  a  oanse* 
becomes  common  to  all  the  other  parties  in  the 
cause-  La  Banque  du  Peuple  &  Chigy,  9  L.  C  R^ 
484,  Q.  B.  1857  ;  104  C  C.  P. 

1053.  Where  the  plaintiff  had  inscribed  eiv- 
faux  again "tt  a  notarial  receipt,  the  defendant 
notified  the  notary  to  produce  bis  minute  of  the* 
docunient,  and  the  mmute  being  produced,  the- 
plaintiff  moved  that  a  list  be  nled  of  suclv 
exhibit  by  the  defendant  before  he  be  compel  le<i 
to  proceed  with  his  moyens  defaux,  the  motions 
was  granted  with  coi^ts.  Moreau  et  vir,  v- 
Leonard,  2  L.  C.  J.  136,  S.  C  1859. 

1054.  Motion  was  made  by  the  defendant  to^ 
reject  from  the  record  certam  exhibits  whicb 
were  filed  with  the  articulation  of  facts  as  hav- 
ing  been  filed  too  later— Held,  that  the  76th  section 
of  the  Judicature  Act  of  1H.)7  had  virtually 
repealed  the  24th  Rule  of  Practice,  requiring 
the  filing  of  exhibits  with  the  declaration,  and 
the  motion  was  rejected.  Dennis  v.  Crawford, 
4  L.  C.  J.  147,  8.  C.  1860 ;  99  &  100  C.  C.  P. 

1066.  Copies  of  old  plans  produced  by  a  party 
in  support  of  his  pretensions  will  be  considered 
as  exnibits,  and  taxed  as  such.  Broton  v.  Gugyr 
12L.  C.R.  413,8.  C.  1862, 

1066.  An  admission  by  defendant's  attorney  of 
the  existence  of  a  will  referred  to  in  plaintiff's 
declaration,  and  the  consent  that  an  authentic 
copy  thereof  should  be  considered  filed  in  the 
cause  of  plaintitf*s  exhibit  No.  1,  is  null  and 
void  and  of  no  effect  Hynes  v.  Lennan  et  aL 
esqaal.,  12  L.C.J.  63  &4  C.L,J.  61,  B.C.  1867. 

1067,  Where  exhibits  were  filed  on  the  returrv 
of  the  action  which  were  not  mentioned  in  the 
declaration,  and  the  defendant  made  motion  at 
the  hearmg  on  the  merits  to  have  them  rejected 
from  the  record — Heldt  that,  even  if  they  were- 
not  regularly  produced,  the  motion  to  reject 
them  was  too  late.  Chewefils  v.  Les  Syndics- 
de  la  Paroisse  de  Ste.  H6ltne,  2  R.  L.  161,  S.  C. 
1869. 

1058.  Exhibits  filed  in  one  case  cannot  be 
transferred  to  another  without  special  permis- 
sion from  the  court.  Amhaultetvir,  v.  Dunlop, 
13  L.  C.  J.  140,  8.  C.  1869. 

1059.  A  party  to  a  case  may  at  any  time  pro- 
duce and  file  at  enquete,  without  notice  to  the 
adverse  party,  papers  and  documents  not  proved ^ 
providetf  they  have  a  bearing  on  the  case,  and 
their  materiality  will   be  adjudicated  upon  at 
the  final  hear  in  or.    Mills  v.  The   Granby  Red 
Slate  Company,  13  L.  C.  J.  166.  8.  C.  1869 ;  10^ 
&  245  C  C.  P. 

1060.  Where  in  an  opposition  alleging  pay' 
ment,  if  the  plaintiff  have  contested  the  oppo- 
sition without  requiring  the  production  of  the- 
exhibits  relied  on,  the  opposant  may  producer 
them  at  the  enquete  if  necessary  by  jyayingany 
co!»ts  which  may  result  therefrotn.  Daioson  ic 
Desfosses,  6  R.  L.  .334,  Q.  B,  1874. 

1061.  In  an  action  on  an  account  it  is  not 
necessary  to  serve  a  copy  of  the  account  witlv 
the  action,  it  being  sufficient  to  produce  such^ 
copy  when   the  action   is  returne<l   into  court.. 

I  Mojfat  es  quaL  &  Ouimette,  6  R.  L.  744,  C.  C 
1876  ;  99  C.  C.  P. 

XXIX.   EXPARTE. 

1062.  Where  a  defendant  has  not  appeared 
and  default  has  been  entered,  a  motion  to  pro 
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<c^ec)  as  parte  m  not  necessary.    Karshtako  &  'De- 
iUle  et  aL  1  L.  C,  R.  494,  S.  C  1861. 

10^)3.  Where,  in  an  uction  ag^ainst  partners  on 
A  proniinsory  note,  the  defendants  have  failed  to 
pK'aii,  judgment  niav  be  rendered  without  the 
fioceseitv  of  prool'.  Foley  efal.  v.  Forrester,  16 
L.  C.  R.441,  Q   B.  1866  ;  89  C.  C.  P. 

XXX.  Fiat. 

1064.  The  defendant  being  arresteil  on  a 
ofipiafl  pleaded  that  the  i^tf^ue  of  the  writ  hud  not 
been  demanded  in  the  affidavit — Htld^  that  the 
fiat  wa8  all  that  was  necessary  for  that  purpose. 
Doutre  v.  MeGinnea,  5  L.  C.  J.  158,  S.  C.  1861. 

XXXI.  Filing  op  Papers. 

1065.  Where  it  is  shown  that  a  paper  filed 
in  a  cape  has  been  ante-dated,  and  in  reality 
iiled  on  a  different  day  from  its  date  and  after 
the  proper  delay,  it  will  be  struck  from  the  tiles 
«f  the  court  on  motion  to  that  effect,  and  it  is 
oot  necessary  to  in  seriate  en  faux  a«;ainst  the 
plumatif  or  register  of  papers  filed.  Beaudry  v. 
Vuimet,  8  L.  C.  J.  126,  S.  C.  1863. 

XXXII.  Filing  op  Pleas. 

1066.  Where  inscription  en  faux  was  taken 
Jivainst  the  defendant's  pleas  and  exhibits  as  not 
being  filed  on  the  day  on  which  they  purported 
to  have  been  filed — Held,  that  defendant  might 
withdraw  such  pleas  and  exhibits,  and  substitute 
others  on  pavment  of  costs  of  procedure  en  faux, 
and  thirtv  shillings  additional  on  filing  the  new 
pleas.  Mayor  v.  Thompson  ei  cU.,  1  L.  G.J. 
:280,  8.  C.  1867. 

XXXIII.  FOBEOLOSUBE. 

1067.  Where  the  attorney  of  the  plaintiff  had 
■discontinued  his  enqu^te  on  the  word  of  the  ad- 
verse party  that  the  case  would  be  settled,  and 
being  foreclosed  in  his  absence,  moved  to  have 
the  foreclosure  set  aside — Heldt  rejecting  the 
ffnotion  that  the  attorney  in  a  case  is  dominus 
litis  with  reganl  to  the  procedure,  and  that  the 
plaintiffs  attorney  should  not  have  disoontinued 
-without  the  consent  of  the  attorney  of  the  oppo- 
site party.  OConnel  &  The  Corporation  of 
Montreal,  4  L.  C.  J.  56  &  10  L.  C.  R.  19,  S.  0. 
1869. 

1068.  On  motion  of  plaintiff  to  reject  a  plea 
Hied  half  an  hour  after  foreclosure  and  before 
any  further  proceedings  had  been  had — Heldy 
that  under  such  circumstances  the  motion  must 
be  rejected  and  the  plea  allowed  to  stand. 
Ostellv.  aBnen,  4  L.  C.  J.  122,  S.  C,  1869  ; 
140C.C.  P. 

1069.  Where  the  plaintifT,  after  the  delay  for 
pleatims  had  expired,  took  judgment  in  vacation 
before  the  protiionotary  witiiout  any'  formal 
demand  of  foreclosure,  such  as  is  required  by  12 
Vic,  cap.  38,  ^ec.  25 — Heldt  that  the  prothono- 
tary  had  not  the  power  to  grant  a  judgment,  and 
it  waM  accordingly  set  aside.     Beaufield  etaLv. 

Wheeler,  5  L.  C.  J.  21,  S.  C.  I860  ;  89  et  seq, 
C.  C,  P 

1070.  A  plea  filed  by  defendant  half  an  hour 
alter  foreclosure  has  been  entered  by  the  protho- 
notary  will  not  be  rejected  on  motion  to  that 


effect  mndt  by  the  plaintiff,  thoogb  the  latter 
support -bis  motion  by  aa  affidayit  that. the 
defendant  has  no  defeoce  to  his  aotion,  aiui  that* 
the  pleas  are  sham  pleasr  and  thoogb  the  del<M»- 
dant  does  not  resist  the  motion  by  coonier  affi- 
davit to  the  effect  that  the  plean  are  filed  hwmA 
fide.  MolsoH  et  at.  v.  Reuter  et  aL^  4  L.  G.  J. 
'299,  S.C.  1860;  140  C.  C.  P. 

1071.  Where  the  defendants,  to  an  action  in  ' 
which  they  appeared  on  the  first  of  August,  fil* 
ed  an  exception  to  the  form  on  the  fifth  of  Sep- 
tember,  and  on  the  eleventh  of  October  plain* 
tiff  served  a  motion  on  defendant's  attorneys  to 
reject  theexception,  on  the  ground  thatitsfaoald 
have  been  served  and  filed  during  the  first  four 
days  of  iSepteml^r,  being  the  first  four  days 
after  vacation — Held,  that  the  exceptioo  waa 
Irregular,  but  the  motion  to  reject  not  having 
been  ma-ie  within  the  delay  required  by  law,  the 
plaintiffs  were  foreclosed  from  filing  by  the  mere 
lapse  of  time.  McDonald  et  aL  v.  Gamble,  7 
L.  C.  J.  77,  C.  C.  1862;  107  C.  C.  P. 

1072.  A  plaintiff  who  has  failed  to  file  an  an- 
swer to  an  afiirmative  plea  is  not,  under  2.3  Vic, 
cap.  67,  sec.  37,  in  consequence  of  that  failure, 
to  be  considered  in  the  same  position  as  he 
wouki  have  been  had  he  been  formally  fore- 
closed under  12  Vic,  cap.  38,  sec.  86,  from 
an^werinc^  such  plea.  Lagrange  &  Carlisle^  8 
L.  C.  J.  182,  Q.  B.  186.3. 

1073.  A  defendant  foreclosed  from  pleading  to 
a  writ  of  saisie  arrit  after  judgment  will,  on 
special  motion,  lie  allowed  to  answer  the  plain* 
tiff^s  contestation  of  the  declaration  of  a  gar- 
nishee made  in  obedience  to  such  writ,  if  be 
have  interest  in  the'  matters  rai<«d  by  the  con- 
test. Kingston  v.  Torrance  &  Torrance  ^ 
Kingston,  9  L.  C.  J.  20,  S.  C.  1)^64;  140  C.C.P. 

1074.  A  defendant  who  has  been  reguUrly 
foreclosed  will  not  be  allowed  to  come  in  and 
plead  when  the  plea  offered  is  not  considered 
good.  The  Corporation  of  Montreal  &  Ransonf 
1  L.  C.  L.  J.  100,  S.  C.  it.  1866. 

1 076.  The  court  in  its  discretion  permitted  the 
defendant  to  file  his  plea  after  foreclosure  on 
payment  of  costs  where  the  plea  was  ready  an4 
deposited  on  the  day  of  foreclosure.  Skmdan 
et  aL  V.  Bourne,  2  L.  G.  L.  J.  40, 8.  C.  R.  1866. 

1076.  An  intervening  party  cannot  foreckwe  a 
party  already  en  cause,  without  a  regular  de* 
roand  of  plea  and  the  lapse  of  the  rejralar  delays 
allowed  for  similar  pleadings  in  oraiaary  aaitl^ 
and  such  foreclosure  will  be  raised  on  motioiL 
Wallcott  V.  Hobinson  &  Johnston  h  Barwett  11 
L.  C.  J.  303,  S.  C.  R.  1867 ;  168  C.  C.  P. 

1077.  The  prothonotary  cannot  grant  forecbr 
sure  of  the  defendant  in  certain  cases.  Tracer 
V.  Isaacson  et  al.,  14  L.  C.  J.  236,  S.  C.  1870. 

1078.  A  defendant  who  has  been  foreclosed 
from  pleading  within  the  ordinary  deJaya,  and 
who  moves  to  be  relieved  from  such  foreclosure, 
mu8t  produce  with  such  motion  an  affidavit  in 
support  thereof,  and  also  his  plea  which  he 
wishes  to  file.  Corbeil  &  Dumouchelf  4  B.  L. 
.389,8.  C.  1872;  111  C  C  P. 

XXXIV.  FoBM  OF  Writ. 

•1079.  A  writ  of  summons  addresaadioaaj  of 
the  balliff^<  of  the  Superior  Court  for  tliedia- 
trictof  Montreal  or  Richelieu,  inaoMavlMre 
the  defendants  are  stated  to  be^  some  in 
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in  cases  of  attachment  under  G.  S.  L.  C  cap. 
^'S,  sec,  57.  Brahadi  t.  Bergeron  et  aL,  10 
LaJ.18,S.  C.  1865. 

1291.  fiut  keH  in  appeal,  reversing  this  deci- 
sion, that  no  such  delav  was  necessary.  lb.,  & 
2L.C.  L..J.67,  Q.B.  1 866. 

1292.  In  an  action  commenced  by  capias  also, 
which  was  served  on  the  thirty-tirst  of  May 
jind  returnable  on  the  twelfth  of  June — Heli 
that  a  service  of  the  declaration  by  depositing 
il  in  the  prothonotarj^'s  office  on  the  seventh 
Jane  was  a  legal  service  of  the  declaration  on 
Hlefendant,  and  that  a  delay  ol  ten  days  between 
the  service  and  return  of  declaration  was  not 
required.  Baphael  v.  McDonald,  10  L.  C.J. 
19,S.  C.  1865i804C.  C.  P. 

1293.  Held,  reversing  the  judgment  of  the 
oourt  below  (14  L.  C.  f.VSS),  that  when  a  de- 
fendant is  personally  served  at  a  place  other  than 
Jiis  doniiciky  the  delay  is  computed  accord- 
ing ij  the  distance  from  the  place  of  sucli 
i>ervioe  to  the  place  where  the  court  is  held,  ami 


not  according  to  the  distance  from  his  duuiicile-    10,  sec.  9  A  Q.  38  Vic.  cap.  8,  sec.  36  ei  seq. 


service,  in  consequence  of  the  absence  of  the  de- 
fendant from  his  domicile,  provided  he  waits  % 
reasonable  time  for  his  return.  BruneHe  v.  Chaff" 
iion,2R.  JL.  129|G.Gil870. 

1300.  ifoM^fo/.— The  Rule  of  Practice  with 
regard  to  the  hours  of  service  is  d  peine  de  nul- 
liU,  and  a  service  of  summons  made  before  eight 
a.m.  is  null.  *  Eiwuy  &  Perkins,  13  L.  C.  R.  302, 
Q.  B,  1868. 

1301.  In  Action  Against  Curator  to  Absentee-^ 
In  an  action  a^^ainst  the  curator  to  an  absentee 
to  account — HM,  to  be  necessary  to  call  in  the 
absentee  by  adveriisement,  and  that  service  of 
the  curator  was  insaificient.  Murphy  v.  Knapp, 
4  L.  C.  R.  94,  8.  C.  1853. 

1302.  In  Election  6'cwe#.— The  service  of  two 
copies  of  the  election  petition  on  the  respondent! 
one  at  his  domicile  and  one  at  the  prothouotary'S 
office,  does  not  found  a  preliminary  objection  or 
reason  for  delay  until  the  petitioner  declare  on 
which  service  he  intends  to  proceed.  Qoyer  Ik- 
Coupaly  6R.  L.  229,  8.C.  1874;  C.  37  Vic.  cap. 


Smith  &  Donovan,  19  L.  G.  J.  336,  Q.  B.  1875, 
-&  14  L.  G.  J,  222,  S.  G,  R.  1870,  A  Currier  k 
Lafranee,  13  L.  G.  J.  329,  S.  G.  R.  1869;  75 
<:.  G.  P. 

1294.  Where  a  Superior  Gourt  writ  was  serveti 
on  the  defendant  at  his  domicile,  which  was 
i92  miles  from  the  court  house,  on  the  fourth, 
and  was  returned  on  the  fifteenth — HMi  on 
exceptions,  that  the  delay  between  the  service 
and  the  return  of  the  writ  was  sufficient,  and 
that  there  must  be  five  full  leagueN,  over  and 
above  the  first  five  leagues,  to  entitle  the  defen- 
4iaDt  to  additional  delay.  Poulin  &  Wurtele,  3 
R.  L,  453,  Q.  B.  1871 ;  75  G.  G.  P. 

1295.  Ejject  o/*,— If  several  defendants  reside 
in  the  same  district,  service  of  process  on  one  o( 
them  in  another  district  does  not  render  the 
other  defendants  amenable  to  the  jurisdiction 
of  the  court  in  the  last  mentioned  district- 
Lenusurierk  Lareau  et  aL,  1  Q.  L.  R.  88,  S.  G. 
1871. 

12^.  A  persona]  service  of  a  writ  of  sum- 
inuiis  on  one  defendant  in  the  district  will  not 
give  the  court  jurisdiction  over  the  other  delien- 
<lants  who  arenot^residing  in  the  district.  De 
la  Ronde  v.  Walker  et  aL,  20  L.  C.  J.  297,  S.  G. 
1876. 

1297.  Evidence  of, — Where  the  court,  on  the 
point  of  rendering  judgment,  perceived  that 
there  was  no  writ  m  the  record  and  no  evidence 
of  summons,  but  the  defendant  had  appeared. — 
Meldf  dismissini^  the  d6lih6r6y  that  though  the 
defendant  by  his  appearance  had  the  right  to 
waive  a  want  of  service,  still  it  is  necessary  that 
a  writ  of  summons  should  have  issued,  and  that 
it  should  appear  so  by  the  record  in  order  to  give 
jurisdiction  to  the  court.  Taylor  v,  S^n6cal  et 
a/.,  H  L.  C.  J.  63,  8.  C.  1858. 

1298.  Fees  of. — A  bailifi*  cannot  charge  mile- 
age from  his  place  of  residence  to  the  place  where 
a  writ  served  by  him  is  returnable,  nor  can  he 
charge  mileage  in  the  same  manner  for  remit- 
ting money  levied  under  execution,  his  duty  be- 
ing in  the  first  place  to  transmit  his  return  by 
mail,  aad  in  the  second  to  transmit  the  money 
by  post  office  order.    Boswell  v.  Belpeau,  15  £J. 

•0.  B.24,  0.  C.  1864. 

1299.  A.  baillfifis  entitled  to  a  double  fee  when 
he  i8obl'ge<)  to  return  a  second  time  and  effect  a 


1303.  In  Envelope.^The  service  of  a  writ  of 
summons  to  the  defendant  in  a  sealed  envelope, 
by  a  bailiflT  who  is  ignorant  of  the  contents  of 
such  envelope,  is  insufficient  and  illegal .  La 
Banque du  Peuple  v.  Gugy,  6  L.  G.  R.  281,  S.G. 
1856. 

1304.  But  held,  in  appeal,  that,  where  thede* 
fendant  was  served  with  a  copy  of  the  writ  and 
declaration  in  a  sealed  envelope,  he  could  not 
plead  want  of  notice  of  action,  nor  would  an  in- 
scription in  im probation  lie  againet  such  return 
of  service,  when  the  sealed  envelope  enclosing 
the  copy  of  the  writ  and  declaration  is  produced 
as  evidence  of  the  service.  lb.,  &  9  L.  G.  R. 
484,  Q.B.  1867. 

1305.  Irregularities  in, — Where  a  copy  of  the 
declaration,  havine  the  original  writ  of  sum- 
mons annexed,  had  been  served  upon  the  defen* 
dant,instead  of  the  copy  of  the  writ,and  the  bailifi? 


having  made  the  return  on  the  copy,  the 
plaintiff  obtained  another  original  writ,  which' 
he  substituted  for  the  copy,  and  the  defendant 
took  exception  to  the  service — Held,  that  on 
default  of  the  defendant  to  produce  the  writ  left 
with  him,  to  compare  with  that  on  which  the 
return  was  made,  that  the  service  was  good  and 
sufficient,  and  the  exception  was  dismissed. 
Filion  etal  v.  DeBeaujeu,  5  L.  G.  J.  128,  8,  G. 
1860. 

1306.  An  exception  to  the  form  of  the  service  of 
a  writ  of  declaration  was  filed  in  acaube  wherein 
the  defendant  was  described  as*'  of  Toronto  in  the 
home  district  of  Ganada  West,"  and  Che  affidavit 
was  to  the  efifect  that  the  service  had  been  made 
on  the  defendant  by  delivering  copies  of  the  writ 
and  declaration  to  the  wifV  of  the  defendant  *'  of 
the  township  of  York  in  the  county  of  York,  at 
his  place  of  residence  in  tiio  said  township  of 
YoTK.**'-^Held,  maintaining  the  exception,  that 
the  service  was  bad,  and  the  action  was  dismis- 
sed. .  The  Montreal  Assurance  Company  kJMc- 
Pherson,  16  L.G.  R.  122  &  I  L.  G.  L.  J.  84,  8. 
G.<kQ.  B.  1865. 

1307.  Manner  of. — Service  of  a  writ  of  sum- 
mons by  leiviug  a  copy  with  the  bookkeeper  of 


*  'Under  the  Code  of  Procedure  the  hours  for  ordipaiy 
gammons  are  between  seven  o^clock  in  the  morulng|ai^ 
seven  o'clock  iu  the  ev^oiiig.  65  C.  0.  P. 
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9^9eik;h  lu^,  and  HfVt  each  adJfiUieation  oTa  lui 
%aff  a  nepinate  cOMliHct.    lb. 

187.  'Ageni9, — Wh«re  a  princit>al  »ell«  througb 
an  as^nt  uii  article  which  the  buver  ha«  reason 
iu'VMie^  lielongs  to  the  a^nt  hmiBelf,  he  will 
1*^  Vm\\\t  in  ail  acttot)  on  the  price  of  sale.  La- 
h-Hy.  Patris,  4  R.  L.  6H0,  C.  C.  1873. 

18.  Brokers. -^W here  a  wile  is  niaiie  by  brok- 
er r«»,  written  notes  in  the  phape  of  «*  bought  and 
»<>M  r  otee  "  ninst  be  given,  a^  well  to  the  seller  a« 
|5>e  bu^er,  in  order  tf*  j?ive  validitv  to  the  rrana- 
a  'tion  in  law.  Tourvillt  et  ah  v.  ilsaeXy  8  L  C-J. 
314,8.  C.  1864;  1736  C.  C. 

19^  And  a  broker  may  prove  by  parol  evi. 
lieoce  hie  authority  to  act  for  the  partieR,  and 
•he  retention  by  the  parties  of  the  contract  note 
••o  ffigned  is  evidence  of  the  authority  of  the 
t>roker  to  bind  thera  as  therein  stated.  Inski  et 
mi,  T.  Hope  etal,  17  L.  C  J.  19,8.  C.  1873. 

20.  Commercial  Traveller. — Wljere  a  com* 
inercial  traveller  took  an  order  in  Yamaska 
€>r  a  commercial  house  in  Montreal,  which  was 
accepted  by  such  hou-^e,  and  the  goods  forward- 
ed by  rail — Heldy  that  the  right  of  action  did 
HOI  arise  in  Yamaska  but  in  Montreal.  La- 
wffrrc  V.  Gauvreau,  17  L.  C.  J.  241,  S.  C.  R..  & 
Thmnpaontial,  v.  Dessault,  14 L.C.J.  184,S.C., 
S^  Joseph  et  vir.  &  Paquette,  14  L.  G.  J.  185, 
C.  C.  IMO  &  1873. 

21.  Insofvent — ^The  insolvent  by  deed  of  sale 
iraosferred  to  his  brother-in-law  certain  lots  of 
laml  beU»n<;ing  to  him,  for  a  price  much  below 
their  real  value,  his  brother-in-law  at  the  same 
t' me  being  notoriously  unable  to  pay  for  them, 
bat  subsequently  transferred  them  to  the  in  sol- 
vent's wifer  who  was  also  without  means  of  her 
€WD  to  make  such  a  purchase,  the  sale  was  held 
to  be  in  fraud  of  the  creditors  and  was  set  aside. 
JRimmer  v.  Bouchard  el  al,  7  L.G.J.  219,  S.  G. 
18G3. 

22.  A  sale  of  property  made  by  an  insolvent, 
after  iMHoe  of  a  writ  of  attachment  against  him, 
and  which  was  not  seized  only  because  it  was 
Mcreted,  is  not  annullable  onfy,  but  absolutely 
'»nll  arul  void.  Mallette  &  Whyte  es  ouaL,  12 
L.  C.  J.  229  &  1  R.  L.  711,  Q.  6.  1868. 

2B.  Licitation. — The  court  will  not  order  a 
•ale  by  licitation  if  a  partition  can  be  advan- 
tageously made.  B4d€gar6  &  Dukamtl  et  al.,  2 
Bev.  de'Leg.  441,  K.  B.  1820. 

24.  Measurement — Where  a  lot  of  land  in  a 
<fccd  of  sale  was  described  as  being  131  feet  to- 
arardfl  Hope  street,  and  it  turned  out  that  the 
IroDtage  was  only  100  feet,  but  the  back  of  the 
jpremises  extendra  to  176  fpet,  and  the  lot  con- 
taine<i  even  more  tlian  was  intended  to  be  con- 
reyed,  the  deed  giving  a  full  description  of  tlie 
boundaries  on  each  side — Heldy  that  the  sate 
was  by  measurement,  aad  the  vendor  could  not 
be  allowed  to  take  monev  for  what  he  did  not 
•leliver  Uaitcrson  v.  Ushorne^Z  R.L.  458,  K.B. 
18:?0 ;  1501  C.  G. 

25.  A  statement  of  the  contents  of  a  property 
in  a  sheriff's  advertisement  is  not  a  guarantee  of 
the  fpmntitv  offered  and  sold.  Doutre  es  qnah 
k  FAriqCy  1  LX,i.  257,  Q  B.  1863  ;  648  C.C.P. 

26.  Municipality. — An  officer  of  a  municipa- 
lity charged  with  the  sale  of  property  cannot 
liimself  become  the  purchaser.  WickHeed  y.  The 
Corporation  of  North  Ham  etal,  15  L.  G.  J.  249 
A  i  K.  L.  448,  8.  G.  R.  LS71  ;  U85  G.  C. 

27.  Sample— in     an    action    to    recover  the 


pprceand  vahfeof  floirr  fM>M  and  deliveved  br 
the  plamtiff  lo  the  defendant,  -who  pleaded  thi^ 
the  flour  was  not  aooording  to  sample,  and  that 
after  a  quantity  of  it  hod  been  delivered  ^ev 
notified  the  brokers  ofthe  plaintiff  Terbaliy,eigi)t 
days  afYer  deliver\',  of  the  inferior  quality  ofthe 
flour,  and  with  tender  and  protest  abont  a 
month  afterwanJs — Held,  reversinij  the  judg- 
ment of  the  court  tielow,  tnat  the  offer  tttdeliver 
hack  the  portion  of  the  flour  remaining;  in  the 
hands  of  the  purchaser  ivas  a  valid  offer*  and 
the  confession  of  judgment  offered  in  oneof  th<» 
pleas  for  the  balance  of  price  was  sufficient  sod 
should  have  been  accepted.  Ledue  &  Shait  d 
al,  13  L.  G.  R.  438,  Q.  B.  &  S.  C.  1863. 

28.  And  heldy  also,  that  the  puix:ha«er  wu 
entitled  to  deduct  the  costs  of  transportaUoo  to 
and  from  his  customers  in  the  country,  to 
whom  part  ofthe  flour  had  been  forwarded  with- 
out having  been  examined,  and  aleio  the  dedac- 
tion  from  the  price  allowed  to  the  cQstomer«  oo 
such  sale.    lb. 

29.  In  an  action  on  a  sale  of  a  qnantitv  of 
indigo  which  had  been  made  by  ffHmp\e^Hehl 
on  proof,  that  the  article  delivered  wait  not 
indigo  at  all  but  common  clav  colored  with 
Prussian  blue ;  that  though  l»ouglit  bv  sampif 
the  sale  was  utterly  null,  and  the  renJors  wer? 
bound  to  take  it  l^k,  or  return  the  price  rt- 
ceived.  Kerry  etal.  v,  SeweUet  al.^ik  Sewellei 
al.  v.  Smith  et  al,  &  Lamplough  ei  al.  v.  The 
same  &  Lyman  et  al  v.  The  same,  1  L.  C.  L,  J. 
62,  S.  G.  1865. 

30.  In  a  case  of  sale  of  seed  by  sunple, 
which  in  bulk  proved  inferior  to  the  sample— 
Held,  that  the  purchaser  was  not  bound  to  ae- 
cept  the  part  according  to  sample,  but  coald 
repudiate  the  whole  purchase.  Desmartsan  r. 
Harvey,  17  L.  G.  J.  244,  8.  G.  B.  1873;  ISOO 
G.  G. 

.31.  Seigniors.-^ln  an  action  in  adeedof  la^e 
of  land  by  a  seignior  to  the  defendant,  subject  to 
rent",  and  which  stipulated  at  the  same  time  * 
price  of  sale  ofthe  land—  Held,  on  a  demarreraf 
the  defendant,  that  there  was  nothing  to probibit 
eeigniorafrom  conceding  land  in  their  aeifQiones 
notwithstanding  the  arrets  of  1711  ana  1731 
which  refer  only  to  wild  land^.  Boston  v.  LEn- 
ger,  4  L.  G.  R.  404,  S.  G.  1854. 

32.  Tutor. —K  sale  of  a  baiUettr  de  fowb 
claim  by  a  tutor,  without  authorizatioD  bv  » 
judge,  is  invalid.  Poleeuin  es  qual.  v.  Elrii^i 
13  L.  G.  J.  333,  S.  C.  1869 ;  297  ei  uq.  C.  C.  k 
Q.  36  Vic  cap.  17,  aec  17. 

33.  Tft/is.— W  here  a  wife  aeparate  as  to  pro- 
perty transferred  by  deed  of  sale  an  immoveable 
belonging  to  her,  the  consideration  of  which  *» 
stated  to  be  the  sum  of  $1800,  paid  before  the 
pas^ins  of  the  said  deed,  but  it  wa<  proved  tbftt 
the  real  consideration  was  the  discharge  of  her 
husband  for  a  like  sum  by  the  purchaser, cie* 
ditor  of  her  husband,  an^l  aciiou  was  afler«anl'< 
br^'Ught  by  the  wife  to  annul  the  transaction- 
He^  that,  no  value  being  given  to  tbe  vendor, 
the  sale  was  accordingly  annulled.  WaVani 
vir,  V.  Crebeusa,  9  L.  G.  J.  53,  S.  C.  B-  1^65; 
1301  G.  G. 

34.  A  sale  by  a  wife  common  a^  to  propert5, 
to  a  third  party,  of  her  real  property,  for  a  p«- 
tended  consideration  of  $i00,  when  the  real  coo* 
sideration  was  a  lea.«e  of  moveables  U>  ber  ba^ 
band  by  such  third  party,  waa  set  aside,  »& 
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be  served  either  by  depoaifcing  a  copy  with  the 
«lerk  of  the  coart  within  the  eight  days  after 
service  of  writ,  or»  if  serTed  ^a  ordinary  course, 
most  be  served  on  defendanty  giving  the  usual 
delay  Infore  retarn.  Ward  v.  OoiMinef  9L,G.J. 
^,  S.  G.  1864. 

1329.  in  a  case  of  capias — Held,  unnecessary 
to  allow  the  usual  delays  with  respect  to  service 
H>f  the  declaration  at  the  prothonotary's  office. 
Raphaa  v.  McDonald,  1 X.  C.  L.  J.  69,  S.  C. 

1390l  But  in  another  case,  in  which  judgment 
"was  rendered  the  same  day  on  an  attat^hment, 
the  delays  were  held  to  be  materiHJ.  Brahadi 
^.  Bergeron,  1  L.  G.  L.  J.  69,  C.  G.  1865. 

133K  Of  Demurrer, — ^In  a  special  demurrer 
alleging  the  want  of  service  of  the  writ  and 
declaration  in  the  case — Held,  that  the  court 
wouldj  on  consent  given  to  that  effect  by  the 
plaintiff,  order  proof  upon  such  demurrer,  with- 
out an  inscription  en  faux,  Charlton  v.  Carey, 
<  L.  a  R.  268,  S.  G.  1856. 

l'^%.Of  Foreign  Partnenhip. —Ijihxk  action  of 
-damages  for  libel,  brought  agamst  three  persons, 
•described  as  "  all  of  the  city  of  New  York,  roer- 
•can tile  agentsyco-partners  carrying  on  business  in 
<he  cilv  of  Montreal,  under  the  name,  style  and 
firm  of  ^R.  G.  Dun  &  Go.,"  exceptions  to  the 
ibrm  were  filed  by  two  of  the  defendants  on  the 
;ground,  among  other  things,  that  the  e^rvice  of 
process  was  insufficient  and  irregular,inasmuch 
«s  it  had  been  made  on  the  office  of  the  defend- 
ants in  Montreal,  and  that  the  defendants  were 
entitled  to  be  served  personally,  or  at  their 
•domicile^  the  exception  was  maintained  and  the 
action  dismissed  with  costs.  McDonald  v.  Dun 
€tal„  12  L.  G.  R.  345.  S.  G.  1862. 

1333.  Of  Insurance  AgenU — In  an  action  on 
«n  insurance  policy  issued  in  Upper  Ganada, 
<whefeithe  chief  office  and  place  ot  business  of 
thecompasy  was  situated,  service  having  been 
Tnade  on  the  agent  at  Montreal — Held,  insuf- 
ficient, the  agent  not  having  charge  of  an  office 
of  the  company  for  the  trannaotion  of  business 
generally.  McPherton  el  al,  v.  The  St.  Law- 
Ttnee  and  Inland  Marine  Insurance  Company,  5 
L.  G.  R.  403,  S.  G.  1853. 

1334.  A  travelling  insurance  ailment  cannot 
legally  represent  the  company  in  judicial  mat- 
ters, and  cannot  be  legally  summoned  in  judi- 
cial   matters  for  such  company.      Pattison  A 

The  Mutual  Insurance  Company  of  Stanstead 
4Mnd  Sherbrooke,  16  L.  G.  J.  25,  S.  G.  R.  1872 ; 
«1  &  63  G.  G.  P. 

1335.  Of  Interrogatories  sur fails  et  articles.'- 
A  certificate  of  service  of   interrogatories  sur 

yaiis  et  artidUs  must  state  that  the  interroga- 
tones  and  the  order  to  appear  and  answer  were 
tx>th  served.  Pozer  A  Meikle,  3  Rev.  de  Leg- 
355,  K.  B.  1819. 

1336.  Fails  et  artioles  must  be  served  at 
^the  real  and  actual  domicile  of  the  party  to  be 
interrogated,  and  the  rule  .to  appear  and  answer 
must  be  served  at  the  same  time  and  place,  or 
a  motion  pro  eonfessis  cannot  otherwise  be 
granted.  Suteau  Si  Duchine,  3  Rev.  de  L6g. 
355,  K.B.  1821. 

1337.  The  service  of  interrogatories  surfodts  et 
<r<ic{e>  made  at  the  domicile  of  the  defendant 
is  sufficient  if  the  writ  of  summons  has  been 
jsenred  upon  him  personally.  Turgeon  v.  Hague 
Mi  al,  1  Lu.  J.  270,  S.  G.  1850;  223  G.  G.  P. 


1338.  Where  the  plaintiff  had  gone  out  of  the 
limitsof  the  jurisdiction  of  the  court,  and  was 
domiciled  on  an  island  in  Lake  Huron,  the 
court  would  not  allow  service  of  interrogatories 
surjaits  et  articles  to  be  made  at  the  prothono- 
tary's  office.  Brault  v. Bureau,  4  L.  G.  R.  140, 
S.  C.  1851. 

1339.  The  service  of  a  rule  for  examination 
of  an  absentee  upon  interrogatories  sur  fails  ei 
articles  made  at  the  prothonotary's  office  is  in- 
sufficient. Fenn  v.  Bowker,  7  L.  G.  J.  297, 
8.  G.  1863;223G.  G.P. 

1340.  The  service  of  interrogatories  at  the 
defendant's  domicile  is  not  sufficient  to  entitle 
the  plaintiff  to  judgment  on  default  of  the 
defendant  to  appear.  Darling  v.  Henderson,  15 
L.  G.  K.  432,  S.  G.  1865. 

1341.  The  service  of  a  rule  for  the  examina- 
tion of  an  absentee  on  interrogatories  sUr  fails 
et  article  made  at  the  prothonotary's  office  is 
sufficient,  and  the  court  may  in  its  discretiou 
prolong  the  rule  to  the  first  day  of  the  next  term 
for  the  defendant  to  answer  the  same.  McDonald 
ei  vir.  V.  Lafaille,  9  L.  G.J.  98,  S.  G.  1865  i  223 
G.  G.  P. 

1342.  Of  Intervention  —  An  intervention 
which  has  not  been  served  upon  the  parties  to 
the  suit  can  have  no  effect  Cournoyer  v. 
Tranehefnontagne  et  al  &  Barthe,  18  L.  G*  J. 
335,  S.  G.  R   1874. 

1343.  Of  Motion  for  Security  for  CosU.—K 
motion  for  security  for  costs,  made  according  to 
the  62nd  Rule  of  Practice  of  the  Superior  Gourt, 
must  be  served  upon  the  parties  within  four  days 
from  the  return  of  the  writ  Lynch  &  Ouimond, 
6  R.  L.  743,  8.  G.  1875. 

1344.  Of  Municipal  Cbrpora<io»«.~Ser vice 
of  a  municipal  corporation  may  be  made  by 
leaving  a  copy  of  the  summons  with  the  secre- 
tary-treasurer. The  Corporation  of  the  County 
of  Terrebonne  k  Falifi,9L.G.R.  437,  Q.B.  1859. 

1345.  Of  Notice  of  Motion,— A  bailiff's  re- 
turn of  the  service  of  a  notice  of  motion  is  suf- 
ficient without  being  otherwise  proved  under 
oath.     Boy  exp.,  7  L.  G.  J.  109,  S.  G.  1863. 

1346.  Of  Parties  in  Another  District.— H 
writ  of  attachment  in  garnishment  before  judge- 
ment was  issued  founded  on  a  judgment  of  the 
Gourt  of  Gommon  Pleas  of  Upper  Ganada,  and 
the  sheriff  of  Montreal  made  a  return  of  service 
of  the  writ  upon  D,  one  of  the  garnishees,  at  his 
office  in  Montreal,  and  added  Uiat "  as  the  par- 
*'  ties  do  not  reside  in  my  district,  I  could  do  no 
'*  further  in  the  execution  of  the  said  writ." 
The  writ  was  served  at  Quebec,  on  the  3l6t  of 
the  same  month  on  the  other  Hers  saisie, 
descrit>ed  in  the  writ  as  '<  D  G  T  of  Quebec, 
Lower  Ganada,  trader,  as  well  in  his  individual 
capacitv  as  in  his  capacity  of  agent  of  the  said 
D" — Held,  that  no  sufficient  service  of  the  writ 
and  declaration  had  been  effected  on  the  defend- 

I  ant  Frothingham  v.  The  Brochnlle  Jb  Ottawa 
Railway  Company  &  Dickenson  et  al.,  9 
L.  G.  R.  345,  8.  G.  1859. 

1347.  Of  Partnership. —The  service  of  an 
action  at  the  place  of  btisiness  of  a  firm  or  part- 
nership in  adiffbrent  district  fh>m  that  in  wuich 
the  writ  issuer  even  when  one  of  the  members 
oi  such  firm  is  domiciled  in  the  district  in  which 
such  action  is  brought,  is  insufficient.  Posio/m 
et  al  V.  HaU  et  al,,  13  L.  G.  E,  127, 8.  G.  1863 ; 
60  C.  C.  P. 
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1348.  Personal  9eryice  of  one  of  the  mem- 
bers of  a  co-partnership  is  binding  upon  the 
whole  firm,  in  like  manner  as  a  service  made  at 
the  office  or  place  of  business  of  the  Arm. 
JDechHe  v.  Faucher  ei  al. ,  13  L.  C  R.  416,  C.  C 
1863  ;  60  C.  C.  P. 

1349.  Of  RailwcM  Cbwpany.— Service  of  a 
process  afi^ainst  the  Grand  TrunK  Railway  Com- 
pany made  at  one  of  its  ntation?,  was  held  to  be 
insufficient,  and  that  such  service  should  have 
been  made  at  their  principal  place  of  business. 
Legendre  v.  The  Qrand  Trunk  Railway  Com- 
pmw  of  Canada,  6  L.  G.  K.  105,  C.  C  1H56. 

1360.  (y  Rule  for  Contraintepar  Gorps,— 
Where  the  defendant  had  left  the  Province.— 
Heldr  that  the  service  of  a  rule  for  contraiie 
par  corps  might  be  made  at  the  office  of  the 
clerk  of  the  courts  The  Corporation  of  the 
County  of  Chamhly  v.  Loupret,  4  L .  C  J.  125^ 
8.  0.1869  ;  167  M.C. 

1361.  Of  Rule  for  FoUe  Enchire.—A  motion 
for  a  rule  for  folic  cnchirc  againpt  a  married 
woman  separate  as  to  property  will  be  rejected, 
unless  notice  of  the  motion  has  been  served 
upon  the  husband  as  well  as  upon  the  wife. 
iAoutier  v.  CUmtier  k  Rh€aumc  k  Dion,  10  L. 
C.  B.  467,S.  G.  1860. 

1352.  It  is  not  necessary  that  the  service  of  a 
Tul^  ior  folic  cnchkrc  be  made  personally  upon 
the  adjudicataire,  nor  that  the  motion  be  perved 
upon  him.  Lafond  v.  Guibord  &  Malo  k 
(Suihordy  10  L.  C.  J.  139,  S.  C.  1866 ;  781 
C.  G.  P. 

1353.  Where  a  rule  for /oi/«2^cA^<  obtained 
against  a  married  woman  separate  as  to  prop- 
erty has  not  been  served  upon  the  hupbano,  all 
the  proceedings  upon  the  application  will  be  pet 
aside  afe  null  and  void.  Jarry  ei  vir.  k  The 
Trust  A  Loan  Company  of  upper  Canada,  8 
L.  G.  J.  29,  Q.B.  1862 ;  176  C.  C. 

1.S54.  But  a  rule  for  folic  cnchirc  obtained 
against  a  married  woihan,  separate  as  to  proper- 
ty, which  has  been  served  upou  the  husband  ie 
^Ood  and  will  be  declared  absolute,  even  though 
m  the  ptoceedingp  upon  the  application  the  hus- 
band was  not  mis  en  cause,  nor  any  mention  made 
of  him  for  the  nurpose  of  authorizing  his  wife, 
lb.,  A  9  L.  G.  J.  300,  Q.B.  1864. 

1366.  Of  School  Commissioners. — In  an  ac- 
tion acainst  the  school  commissioners  of  a  mu- 
ll icipality—ifeZd,  that  the  service  of  the  writ  of 
mimmOns  madeat  the  domicile  of  the  secretary- 
treasurer  ol'the  defendants  was  null.  The  School 
Commissioners  fcr  the  MuniemMty  ofthcParish 
cfSt.  Pierre  de  Sorel  v.  I  he  School  Commission' 
^4  for  the  MvnicipaUiy  of  the  Town  of  William 
Henry,  3  L.  G.  J.  1B7,  S.  C.  1867 ;  61  C.  G.  P. 

1366-  Of  Wife  Separate  as  to  Property.—lt) 
ail  action  against  a  wife,  separate  as  to  property 
from  her  husband,  plaintiff  served  It  cop^  for  the 
husband  upon  the  nushand  himself  at  nis  domi- 
cile, and  was  mformed  by  the  husband  that  hip 
wife  was  onl  of  town,  whereupon  the  bailiff  left 
without  leaving  a  copy  for  the  wife.and  next  day 
another  bailiff  was  sent  with  another  copy  for  the 
.wife,  and  the  door  being  opened  by  the  hu«b&nd 
again,  that  person,  as  poon  as  he  recognized  the 
bailiff,  immediately  closed  it  in  his  See.  The 
bailiff  .then  left  the  copy  intended  for  the  wife  on 
.  .the  floor,  of  the  porch  where  he  was  standing, 
informing  the  husband  at  the  same  time  through 
the  door  of  his  doing  so.  The  defendant  appeared 


afUl  attacked  the  service  and  return  by  exceptioo 
to  the  fo^m  alleging  the  absence  of  the  wife  froiD' 
town  |uid  want  of  actual  service.  The  plaintiff 
did  not  answer,  but,  at  the  argument,  ur^ed* 
among'other  thiii  gs,  that  the  nullity  of  servicer 
if  any,  was  covered  by  appearance— AeUL  that 
though  such  was  the  jurisprudence  and  practice- 
of  the  court,  prior  to  the  Ordinance  of  lo67,that 
the  practice  in  this  respect  wa8  now  entirely 
changed,  andj  as  it  was  necessary  to  appear  at 
some  time  to  urge  a  ground  of  nullity  in  the 
proceedings,  that  it  Was  much  better  to  do  so 
before  the  case  had  gone  to  judgment  and  a  large 
amount  of  costs  incurred  ;  and  also  that  the 
service  at  the  domicile  of  the  husbaad  Ibr  the- 
wife  was  sufficient  where  the  wife  was  only 
separated  as  to  property  and  not  de  corps  ;  that 
the  return  of  the  bailifl?  should  haye  stated  upou 
whom  he  served  it  and,  not  having  done  so,  it 
must  be  held  to  be  null.  The  Trust  &  Loam 
Comparw  of  Upper  Canada  k  McKay  a  €tr.,  $ 
L.  G.  J.  154,  S:  G.  1869 ;  107  &  119  G-  C  P; 

1357.  Out  of  the  Provin^se, — ^Where  a  writ  was 
endorsed  "  to  any  of  the  bailiffs  of  the  Superior 
**  Gonrt  for  Lower  Ganada  appointed  for  the 
''diptrict  of  Quebec,*'  but,  the  defendant  being 
a  resident  of  Upper  Ganada  it  was  endorsed  by 
the  prothonotarv  "  this  writ  may  be  servcsd  in 
Up{)er  Ganada,  and  the  retnm  ofservice  shewed 
that  it  had  not  been  served  by  a  bailiff  but  by  a 
literate  pereon,  the  service,  on  exception  to  the 
form,  was  held  to  be  sufficient,  and  tne  exception 
was  dismissed.  Morgan  k  Beniamin,  13  L.G.B. 
235.  S.  G.  1863. 

1358.  Place  o/.— Service  of  process  **  at  the 
late  domicile"  is  notgood.  Caldwell r.  MofTaUy, 
6  Rev.  de  Ug.  304,  kT  B.  1809. 

1359.  Service  of  process  at  an  elected  domicile 
is  i^ood,  if  it  be  stipulated  in  the  contract  oo 
which  the  suit  is  founded  that  such  a  service 
»-hould  be  valid.  Oviat  y.  MeNabb,  3  Rev.  de 
Uff306|K.B.  1811. 

1360.  In  a  case  in  attachment  in  revendica- 
tion  in  pursuance  of  a  vendor's  pfi^'l^K^  the  de- 
claration was  served  at  theshenfTsofl^e — Hdd 
to  be  good  and  sufficient.  Simelair  k  dicers  v. 
Ferauson,  2  L.  G.  J.  101,  S.  G.  1868 ;  850  Jfc  86^ 

1361.  Under  G.  S.  L.  C.  cap.  82,  sec  26, 
ipervice  on  one  defendant  in  the  city  of  Montreal 
«nd  upon  the  other  defendant^  both  being  heirs 
[bf  their  father,in  another  district  is  null,  notwith- 
standing that  the  obligation  of  the  ftither  was 
made  in  such  other  district  where  he  and  all  the 
other  defendants  had  their  domicile.  Renter  eC 
al.  V.  Fourquin  ei  al,  13  L.  G.  R.  22,  S.  G.  1862. 

'  1362.  Service  of  writ  upon  the  clerk  of  the 
recorder's  court,  at  his  office  attached  to  the 
court,  during  office  hours,  and  while  he  ia  en- 
gaged in  his  official  duties,  but  not  at  a  faiufi09«f 
n  a  valid  service.  Wils&n  v.  Ibboisom,  1^ 
L.  C.  J.  186.  S.  C.  1869;  71  C.  C-  P. 
>  1363.  In  a  personal  action  against  severs] 
defendants  they  may  be  legallf  sued  in  the  dis- 
trict  where  one  of  them  has  "been  served  per, 
Bonally.  Ford  v.  Auger  et  al,  18  L.  C  J,  296 
S.  G.  1874;  38  G.  G.  P, 

1.364.  An  exception  to  the  fortn  allegntf  that 
the  defendant  is  described  as  haviiig  £ii%mi- 
cile  in  one  district,  and  that  he  waH'  mtni  in 
another,  when  it  is  proved  thftt^at  tlM|tinieoltbe 
issuing  t>f  the  writ,  and  prtyiotit  mlMllV  the 
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defendant  had  his  domicile  in  the  diRtrict  where 
he  was  Berved»  will  be  maintained.  Hainault  v. 
L^nch,  5  B.  L.  472,  S.  G.  1874. 

1365.  Return  of, — ^The  omission  in  the  sheriff's 
return  of  the  county  or  parish  in  which  the 
process  ad  respondendum  has  been  served  does 
not  amount  to  a  nullity  cPexploit.  Lambert  y. 
Roberatj  3  Uev.  de  L6^.  306,  K.  B.  1813. 

136b.  Return  of  service  at  the  domicile  of  the 
defendant*  without  saying  that  the  officer  spoke 
to  any  perfK>n|  is  no  service  in  a  default  case. 
Clmut  V.  Brogg,  3  Rev.  de  Leg.  307,  K.  B.  1818. 

1367.  Where  the  return  described  the  service 
as  upon  a  "  growing  person." — Held^  to  be  no 
service,  as  such  a  person  might  be  a  child  of  an 
hour  old,  and  there  was  therefore  no  certainty  in 
the  description.  Perrauli  &  Binet,  3  Rev.  de 
l>g.  307,  K.  B.  1820. 

1368.  In  an  action  en  retrait  liqnager  on  an 
exception  by  the  defendant-~ir(s2ri,  that  the 
omission  to  state  in  plain tiff^s  return  of  service 
and  the  offrea  therein  mentioned,  the  residence 
or  domicile  of  the  bailiff  or  of  the  persons 
acoompanying  him  as  recors  was  fatal  to  the  de- 
mand, and  such  omission  might  be  pleaded  in 
such  action  by  a  plea  au  fonds  en  faitj  and  not 
merely  by  prelim mary  exception.  Dansereau  v. 
Oollettey  5  LCJ.  71,  Q.B.  1847 ;  78  A  79  C.CP. 

1369.  Where  the  bailiff  in  his  return  styled 
himself  a  bailiff' of  the  Superior  Court  *'  for  the 
Circuit  of  Quebec" — Hetd^  not  to  vitiate  the 
return.  McCallum  v.  Pozerj  1  LC.R.  40,  S.C. 
1850 ;  78  C.CP. 

1370.  Where  the  bailiff  had  made  his  return 
of  service  of  a  petition  for  appeal  to  the  Circuit 
Court,  stating  that  he  had  served  it  upon  the 
attorneys  of  the  respondent,  by  leaving  a  copy 
upon  the  clerk  of  the  court,  omitting  to  state 
that  the  said  attorneys  had  no  domicile  within 
the  limits  allowed  by  \o.w^ Held,  to  be  null,  on 
the  ground  of  such  omission,  and  the  petition 
was  dismissed.  Oroom  v.  Boucher^  2  L.C.J. 
69.  S.  C.  1857. 

1371.  The  return  of  a  bailiff'  can  only  be  con- 
tested and  set  'apide  on  an  in^ription  in  im pro- 
bation. The  TVuM  &  Loan  Company  of  Upper 
Canada  &  McKay,  9  L.  C.  R.  465,  Q.  B.  1859 ; 
79  C  C.P. 

1372.  In  an  action  of  saisie  gagerie  par  droit 
de  suite,  on  an  exception  to  the  form — Held,  re- 
versing the  judjrment  of  the  court  below,  on  the 
motion  of  the  sheriff  himself,  that  he  might  be 
allowed  to  amend  his  return  on  a  writ  in  the 
cause,  and  that  he  was  competent  to  make  such 
motion  himself.  Molson  et  at,  &  Burroughs,  3 
L.C.J.  220  A  9  L.  C.  R.  217,  Q.  B.  1859;  86 

C.CP. 

1373.  But  where  the  bailiff  made  a  motion  to  be 
allowed  to  amend  his  return  of  service  of  a  writ 
after  inscription  in  im probation  had  been  Bled 


that,  with  regard  to  hour  of  the  return,  if  no  botft 
is  mentioned  it  may  be  returned  atany  tira^  dui^ 
ing  business  hours.  Lamothe  v.  Gareeau^  I) 
L.C.R.  38,  Q.B.  1862. 

1376.  In  a  motion  iotfolle  enchere — Held,  that 
the  service  must  have  been  made  personally, 
and  that  the  return  or  certificate  of  service 
should  be  written  on  the  motion  itself,  and  not  on 
a  sheet  of  paper  annexed  to  the  motion.  Jobin 
V.  Hamel  &  Hamelj  12  L.  C  R.  176,  S.  C. 
l862;  781  CCP. 

1377.  A  return  of  a  bailiff*  may  be  dated  i^ 
figures.  Lamothe  v.  Oareeau.  7  L.  C  J.  11^ 
Q.  B.  1862. 

1378.  The  failnreon  the  part  of  the  plaintiff"  to 
pay  the  entrance  fee  on  the  day  of  return  of  a 
writ  does  not  vitiate  the  return.  Lee  et  al.  v.  Kins^ 
manet  al,  14  L.C.R.  156,  S.  C.  1863. 

1379.  A  bailiffs  return  of  the  notice  of  motion 
for  a  writ  of  certiorari  is  sufficient,  and  such  re-^ 
turn  need  not  be  proven  on  oath.  Boy  earp.,  7 
L.C.J.  109,  8.  C  1863. 

1380.  The  only  way  evidence  can  be  admitted 
to  impeach  the  return  of  a  bailiff  alleged  to  be 
false  IS  by  an  inscription  en  faux.  McLimont  v« 
Bobin,  15  L.CR.  37,  S.C.  i86i;  79  C.CP. 

1.S81.  A  bailiff's  return  remaining  unint- 
peached  by  testimony  of  record,  will  be  held  cc»n- 
elusive.  Moss  et  al.  v.  Ross  &  Boss  &  Monk,  ^9 
L.C.J.  328,  S.C  1865. 

1382.  The  return  of  a  notice  of  motion  for  a 
writ  of  certiorari  made  by  a  bailiff  under  liis 
oath  of  office  is  sufficient, but  such  a  return  mu^t 
be  proved  by  oath.  Adams  ezp.^  10  L.CJ.  176, 
S.  C  1865. 

1383.  A  bailiffs  return  cannot  be  attacked  by 
exception  to  the  form.  Irish  v.  Brome,  1 
L.  CL.  J.  111,8.  C.  1865. 

1384.  A  sheriffs  return  of  service  of  a  writ  oT 
summons  may  be  contested  on  motion  without 
im  probation.  Budon  et  al.  v.  S^dman  et  at,  12 
L.C.J.  120.  S.C.  1868 ;  169  CCP. 

1385.  Oil  a  writ  o{ certiorari,  fUll  credence  wift 
be  given  to  the  officer's  or  magistrate's  return  <^1 
the  proceeding,  and  the  defendant  will  not  !« 
permitted  to  go  outside  of  the  record,  and  show 
by  persons  present  that  the  conviction  was  hatl 
without  proof  or  confession  whatever.  Morri^ 
son  V,  Delonmier,  13  L.  C  J.  295,  S.C.  1809; 
1221  CCP. 

1386.  The  bailiff  who  serves  an  action  mn^t 
make  mention,  in  his  return,  of  the  clistriiit 
for  which  he  was  appointed.  Dorian  v.  Dorion^n 
R.L.  249,  CC  1871 ;  78  CCP. 

1387.  He  must  also  state  in  what  year  the  P(  r» 
vice  was  made,  and  what  was  the  distance  fr  n\ 
his  domicile  to  the  place  of  service.     lb. 

1388.  A  bailiff's  return  on  a  writ  of  summon?, 
setting  forth  that  he  had  taken  the  necessary  in* 


a$;ain>xt  it,  the  motion   was  rejected  with  rosts,    formation  for  the  purpose  of  finding  the  deft* n- 
Hohhs  V.  Seymour,  7  L.  C  J.  46  &  13  L.  C  R.    dant  and  serving  him, and  that  he  was  infornuM 


75,  8.  C  1852;  80  CCP 

1374.  But  subsequently,  on  a  petition  to  the 
same  effect^^eZ^i,  that,  though  the  bailiff  could 
not  come  into  the  case  by  mot'on,  the  court 
might,  nevertheless,  grant  the  petition  on  pay- 
ment of  all  costs  occasioned  by  the  error.    IIk 

1376.  On  a  motion  to  discharge  an  opposition 
^Hdd,  that  the  26th  Rule  of  Practice  of  the 
C ircuit Dourt  is  noiapeine  denulliti  with  re- 
g  ard  to  figures  used  in  a  return  of  service,  and 


that  he  had  left  the  Province  of  Quebec,  and  l)n<l 
no  longer  any  domicile  within  the  villag*'  c'f 
Sorel  where  ne  might  make  service,  was  in^^uf* 
ficient,  where  the  writ  showed  that  thedefendant 
was  formerly  of  the  Town  of  Sorel,  and  was  now 
absent  from  the  Province  of  Quebec,  but  possess- 
ing real  estate  in  the  paid  town  of  Sorel,  sufficient 
to  authorize  the  calling  in  of  the  said  defendant  by 
means  of  advertisement,  and  the  action  wouM  be 
dismissed  on  exception  to  the  form.  The  Mmjfo^ 
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ire.,  a  Sard  v.  NewUm,  3  B.  L.  39i»   C  0. 
1871 ;  68  C.C.P. 

1389.  A  bailiff's  retuin,  statios  that  he  made 
the  aervice  between  eleven  o'clock  aod  nooo  ie 
•ufficient.  St  Denii  ▼.  BHangir^  16  L.CJ.  84, 
S.C.  1871  ;  78  C  CP. 

1390.  A  bailitt't!  return  of  service  may  beoon- 
le-ted  on  motion  wilhout  improbation,  unless  the 
«oart  otherwii>e  orders.  McMillan  &  Buckanmif 
17  L.C  J.  13,  Q.B.  1873 ;  169  C.C.P. 

1391.  A  bailiff's  return  made  under  his  oath  of 
•ffice  may  be  contested  by  summary  petition 
wilhout  improbatioui  unless  the  court  otherwise 
•nicns  and  by  such  petition  one  may  pray,  not 
Mitly  that  the  return  be  set  aside  as  false,  but  that 
vhe  action  of  which  it  is  the  return  mav  be  dis- 
til insed  with  co^ts.  Brosseau  v.  AlveaiDamd, 
17  L.C.J.228,S.C.,  1873. 

1392.  And  A«2c{,  also,  that  contestation  may  be 
jitined  on  such  petition.    lb. 

1393.  A  bailiff's  return  may  be  amended  on 
motion  of  tbe  advocate  interested  ;  but,  as  the 
bailifi  himself  only  can  amend  it,  the  notice 
t«)iuuld  be  simply  that  he  be  authorized  to  do  so. 
Borne  v.  Kelly,  4  R.  L.  389,  8.  C.  1872 ;  80 
C.  C.  P. 

1394.  An  action  en  remere  must  be  returned 

into  court  before  the  expiration  of  the  stipulated 

delay,  and  not  merely  served  within  that  time. 

Walker  et  vir.  v.  Shepherd,  19  L.  C.J.  i03, 

8.C.IL  1874;  1660  CC. 

1396.  Where  a  bailiff  has  served  the  attorney 
oi  the  dc fondant  at  the  office  of  the  prothonotarv 
but  haA  intule  his  return  to  state  that  he  made 
the  serv.ce  speaking  to  the  prothonotary,  the 
i^ervice  will  l)e  held  to  be  null.  Molleur  v.  Mar- 
0handk  The  Atiomoj^Oeneral^  6  R  L.  379, 8.  C. 
1874 ;  86  CC.P. 

LXXII.  Special  Answer. 

1396.  Plaintiffbrought  petitory  action  against 
lihe  defendant  to  recover  possession  of  a  lot  of 
land  Required  by  him  by  deed  of  such  a  date,  but 
■ettmif  up  no  other  title.  The  defendant  pleaded 
that,  before  the  date  of  the  plaintiffs  title,  he  had 
been  in  possession  as  proprietor  for  more  than 
ten  years,  but  setting  up  no  title.  To  this  the 
plaintiff  was  permitted  to  file  a  special  answer 
m  which  he  set  up  anterior  titles.  The  defendant . 
•bjected  to  this  special  answer,  as  being  in  facta 
new  action,to  which  his  plea  would  not  apply.and 
also  to  an  interlocutory  judn^inent,  feeitmfic  anide 
lite  cloning  of  the  plain titf'H  enqueie,  previously 
made,  and  the  evidence  taken  on  the  aelendant'd 
inscription  for  enqueie — Held^  that  the  action 
r»iii<«t  be  disniiseeci,  and  both  pjarties  put  out 
4»r  court,  paying  their  own  costs  in  both  courts, 
ItecauHe,  among  other  things,  the  plaintiff  had 
failud  to  ec^tablish  his  title  to  the  lot  in  manner 
and  t'oV'ti  AA  «et  up  in  the  declaration,  and  b(- 
aauHe  the  issue  was  altogether  irregular,  and  the 
parties  ought  not  to  have  been  allowed  to  uroctefi 
U>  enqueie  Osgood  k  Kellum,  10  L.  C.  R.  22» 
<4.  B.  1869. 

LXXIII.  Spscial  Replication. 

1:197.  A  special  replication  cannot  be  filed  by 
d^'fendant  to  the  special  answer  of  the  plaintiff. 
Morrt'son  v.  Kierskowski  es  qual.,  4  L.  C.  R. 
#9,  S.C.  1854  ;  148,  hcc.  .3,  C.C.P. 


1398«  But,  Mc{,  ID  appeal.  Chat  a  special  repli- 
cation may  be  pleaded  to  an  answer  containmg 
facts  not  stated  in  the  declaratioD,aDd  that  with- 
out obtaining  the  leave  of  the  court.  Kierfkotnki 
&  Morriion,  6  L.C.B.  159,  Q.B.  1866. 

1399.  It  is  competent  for  a  defendant,  whose 
exception  has  been  specially  answered,  to  reply 
specially  to  such  special  answer,  and  that  with- 
out it  being  necessary  that  he  should  obtain 
permission  to  that  effect.  Begina  v.  Belleau,  12 
L.C.R.  161,  S.C.  1862. 

LXXIV.  8TAMP3. 

1400.  Where  an  opposition  is  not  stamped  ac- 
cording to  law,  tiie  court  will,  upon  motion  of 
the  plaintiff,  give  leave  to  proceed  with  the  sale 
of  the  effects  seized,  notwithstanding  Kuch  Of^io- 
sition.  Oibson  v.  Jamieson  ei  vir.  &  Healevt  16 
L  C.R  361,  C.G.  1866. 

1401.  Where  a  party  has  failed  to  stamp  certain 
of  his  depositions,  the  prothonotary  may  refuse 
to  draw,  certify,  or  tax  such  parly's  bill  of  costs, 
while  the  depositions  remain  so  unpaid.  Emof^ 
V.  BlaU,  2  Q.L.R.  184,  S.C.  1876. 

LXXV.  SUBP<ENAS. 

1402.  Where  the  prothonotary  refused  to 
allow  to  the  plaintiff  baihff^s  fees  in  the  taxation 
of  his  bill  of  costs,  on  the  ground  that  he  had 
inserted  more  than  four  names  in  the  original 
subpoena,  and  the  plaintiff  made  motioo  to 
revise  the  taxation  ^Held,  that  the  motioo  must 
be  granteii,  as  the  insertion  of  more  than  foor 
nameff  could  not  prejudice  the  party  in  any  wav. 
Couillard  v.  Lemitux,  9  L.C.R.  3^3,  8.  C.  185*9. 

LXXVI.  SUPPLEMEKTART  ReASOKS. 

1403.  The  plaintiff  has  no  right  to  file  sup- 
plementary reasons  in  support  of  bis  demand 
when  they  are  baxed  on  new  facts  which  have 
arisen  since  the  action  was  brought.  Gadbouk 
Trudeauet  al,  17  L.C.J.  271,  Q.B.  1873. 

LXXVIL  Transaction. 

1404.  Where  a  dispute  concerning  the  right 
to  a  certain  road  had  been  oompromiseil  by  a 
notarial  agreement,  by  which  the  defendant  pro- 
mised to  pay  to  theatt(«ur«  of  the  plaintiff  £30  a 
year,and,on  action  being  brought  for  the  amount, 
pleaded  that  he  had  entered  into  said  agreement 
through  mistake,  and  by  the  false  represents* 
tions  and  f^aud  of  the  auteurs  of  the  plaintiff, 
and  pleaded  also,  aa  arising  out  of  these  allega- 
tioiiH,  want  of  con?«ideraiion,  on  which  issue — 
Held,  reversing  the  iudgment  of  the  Queen's 
Bench,  and  restoring  that  ofthe  Superior  Court, 
that  the  term  transaction^  which  is  equivalent 
toahe  term  compromise  in  the  Englisn  law,  is 
an  aj^reemeut  to  put  an  end  to  disputes,  and  to 
terminate  or  avoid  litieationi  and  in  soch  caae 
the  consideration  which  such  party  receivM  is 
the  si'ttlement  of  the  dispute,  tne  real  ooaaider- 
Htion  being,  not  the  sacrifice  of  tbe  ri^i»  bot 
the  abandonment  of  the  claim ;  and  it  la  no  ob- 
jection to  the  validity  of  such  contnol  tbsfc  llie 
right  wa6  really  in  one  of  the  partin  Mh. 
TYigge  ei  al  k  LaoalUe,  7  L.  C.  J.  0^  *  13 
L  C.U.  132,  P.  C.  1862. 
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1406.  Bnt  held,  at  the  tame  time,  that  nuch 
«o  agreement  may  be  set  adide  for  what  the  old 
French  law  calls  dolf  or  for  want  of  good  faith  in 
either  of  the  contracting  parties ;  or  for  what 
tbe  old  French  law  terms  erreur,  if  the  erreur 
relied  on  be  in  the  comproniise,  and  of  such  a 
character  that  it  must  be  considered  to  have 
been  the  determining  motive  of  either  of  the 
parties  in  entering  into  the  agreement.  lb.,  & 
in,  993,  1920  and  1926  C  G. 

1406.  And  held,  also,  that  the  French  law  on 
that  sabjecty  As  well  as  the  English  and  Scotch 
laws,  follows  the  rules  of  the  civil  law ;  and, 
farther,  where  the  claim  of  the  appellants  was 
bona  fioUt  the  consideration  for  the  payment  by 
the  respondent  was  the  surrender  or  the  aban- 
donment of  the  appellant's  claim,  and  such  a 
consideration  was  sufficient  to  support  the  res- 
pondent's proniif«es.    lb. 

1407.  A  party  in  a  cause  has  a  right  at  all 
times  before  tinal  judgment  to  settlct  compro- 
mise, or  trani^act  with  respect  te  all  matters  in 
dippnte  in  the  ca^e,  includmg  costs.  The  Que- 
■bfc  Bank  V,  Paquet,  13  L.  C.  J.  122,  8.  C.  K. 
lt<69;  \9iSeieeq>CX. 

1408.  Municipal  corp*  rations  have  the  power 
to  transact  in  all  claims  for  damages  or  other- 
wise against  them,  and  are  bound  l>y  such  trans- 
actions, and  cannot  be  relieved  from  them  ex- 
cept for  the  same  reasons  as  may  be  mvoked  by 
an  individual  possessed  of  all  Iiio  oivil  rightn. 
Bachand  v.  the  Corporation  of  St  Thewiore 
<fAcian,  2  R.  L.  325,  8.  C.  1870. 

1409.  A  party  in  a  case  may  transact  in  virtue 
•of  a  eettlement  arrived  at  the  day  liefore  uificon- 
tmuing  the  action,  and  it  is  sufficient,  if  he 
offers  to  discontinue,  that  the  other  party  should 
carry  out  the  settlement.  King  k  nnsonneauliy 
^  R.  L.  703,  P.O.  1875 ;  1918  C  C  k  461  C.CP. 

LXXVIII.  Verbal  0 missions  im. 

1410.  Where  in  an  inscription  en  faux  the 
question  arose  as  to  the  effect  of  the  omission  of 
the  word  ^*deputy"  before  the  letters  P.S.C.  after 
the  signature  of  the  deputy  prothonotary  to  a 
-copy  of  a  writ— ifeZd,  that  not  only  the  word 
deputy  but  the  letters  P.  S.  C.  were  entirely  un- 
necessary, and  the  omission  of  them  in  the  copy 
of  the  writ  could  not  in  any  way  affect  the  writ 
or  service.  McLimoni  v.  Robing  15  L.  C.  R. 
101,  8.  C.  1865. 


PROCLAMATION. 
I.  Of  1763. 

1411.  Where  certain  questions  arose  out  of  a 
petitory  action,  brought  to  recover  po^fiest^ion  of 
-a  property  originally  granted  by  letters  patent 
from  the  Crown,  concerning  the  lawt*  which 
govern  the  sale  and  transfer  of  immoveable  pro* 
perty — Heldt  that  the  English  civil  laws  were 
not  mtr«)duced  into  Lower  Canada  by  the  pro- 
clamation of  1763  or  the  Imperial  Actx)t  1774, 
and  that  even  b^  the  Imperial  Act  Geo.  IV. 
cap.  59,  the  English  laws  were  only  introduced 
into  Lower  Canada  in  respect  to  lands  held  in 
question.  Steward  el  ux.  v.  Bowman,  3  L.  C  R. 
.369  A  311,  S.  C.  1851. 


PSOCLAHATIUNS. 
I.  Effict  of. 

1412.  Where  the  defendant  made  his  promis- 
sory note  payable  in  American  silver  at  par 
prior  to  the  proclamation  prohibiting  Uie  cur- 
rencjr  of  American  silver,  and  the  proclamation 
had  issued  before  the  note  bad  become  due — 
Held,  that  the  proclamation  did  not  affect  exist- 
ing contractH,  which  remained  valid.  Joeeph  v. 
Turcoiie,  3  R.  L.  454,  8.  C.  R.  1871. 

PROHIBITION— iSe«  INJUNCTION. 

I.  AoAiKST  Corporations,  1413. 

II.  Against  Publio  Offiobb,  1414. 

III.  Grounds  of,  1415,  1416. 

IV.  To  Alirnatk,  $ee  ALIMENTS,  DONA- 
TION, SALE,  WILLS. 

V.  To    COHMISSIONBRS     DT     EXPROPRIATION, 

1417,  1418. 

VI.  Whkn  Lies,  1419-1422. 

VII.  Writs  of,  1423. 

I.  Against  Corporations. 

1413-  A  writ  of  prohibition  against  a  corpora- 
tion must  be  addressed  to  the  corporation  itself 
and  not  to  the  officers  composing  it,  or  esch  of 
them.  Landry  v.  Afigneault  et  al.,  13  L.  G.  J. 
325,  S.  G.  R.  1819  &  15  L.  C.  J.  65,  Q.  B.  1871 ; 
1031C.C.P. 

II.  Against  Public  Officer. 

« 

1414.  Where  a  tavernkeeper  petitioned  for  a 
writ  of  prohibition  against  the  collector  of  inland 
revenue,  and  tlie  petition  was  maintained^ 
Held,  that  being  a  public  officer  it  would  be 
without  coi^ts  to  the  latter.  Dubord  v.  Boi/oin, 
14  L.  C.J.  203,8.  C.  1866  ;  Q.  L.  A.  sec.  187. 

III.  Grounds  of. 

1415.  A  demand  for  a  writ  of  prohibition 
will  be  rejected  it'  the  petition  does  not  include 
a  want  of  jurisdiction  in  the  court  below,  and 
such  a  writ  can  onlj  be  addressed  to  a  court  and 
not  to  a  municipal  corpuratior.  Blouin  v.  T%e 
Corporation  oj  Granby,  5  R.  L.  188,  S.  C.  R. 
1873;  1031  C.CP. 

1416.  A  writ  or  prohibition  can  only  issue  for 
excess  of  jurisdiction,  andean  only  be  addressed 
to  an  inferior  court.  Beaudry  &  The  Recorder*9 
Court  of  the  City  of  Montreal  &  Sexton,  5  R.  L. 
223,  S.C  1873;  1031  C.CP. 

V.  To  Commissioners  in  Expropriation. 

1417.  A  writ  of  prohibition  cannot  issue  to 
commissioners  appointed  by  the  corporation  for 
the  expropriation  of  property,  at  least  before 
their  report  has  come  before  the  court  for  adju- 
dication thereon.  Drummond  v.  Comte  et  al.,  I 
L.  C.  L.  J.  100,S.O.  1866. 

1418.  But  held,  in  a  later  case,  that  a  writ  of 
prohibition  may  be  granted  by  a  judce  to  pre- 
vent commissioners  m  expropriation  from  pro- 
ceeding with  an  unreal*  nable  or  excessive  award, 
Z^  Mayor  et  al,  k  Benny  et  ah,  16  L.  C.  J.  !« 
8.  C  1872. 
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VI.  WmnLiBs. 

1419.  The  petitioner  applied  for  a  writ  of  pro- 
hibitioDt  ordering  a  ooinmisfiioners  court  to  mis- 
pend  proceeding  upon  a  jodgment  obtained 
aipkinst  the  petitioner,  alleging  a  want  of  juria- 
diction  in  the  court — BMy  that  he  nnat  be 

f 'anted  it  as  of  right  in  such  case.    Burk  exp., 
L-CB.  403, 8.  G.  1857. 

1420.  Write  of  prohibition  may  iMue  to  pre- 
▼eikl  the  execution  ot  a  judgment  of  justices  of 
the  peace  imposing  a  fine  of  960  for  celling  liguor 
without  a  license.  Duval  v.  Hebtrt,  17  L.C.  J. 
229,  Q.B.  1873. 

1421.  On  an  application  for  a  writ  of  prohibi- 
tion to  restain  a  municipal  corporation  from 
proceeding  to  execute  the  property  of  a  corpora- 
tion under  the  summary  procedure  allowed  for 
.the  collection  of  taxes — Beldf  reversing  the 
Jud^ent  of  the  court  below,  that  a  writ  of  pro- 
hibition does  not  lie  where  no  excess  of  juriraic- 
tion  appears  on  the  face  of  the  proceedings.  The 
Mmfor  of  Sorel  A  Amuirong,  20  L.  C.J.  171, 
Q.B.  1876. 

1422.  Proceedings  had  against  a  member  of  the 
bar,  before  the  council  oi  the  bar,  are  legal  pro- 
ceedings, and  subject  to  a  writ  of  prohibition. 
(yFarrel  A  The  Council  of  the  Barfw  the  Di^ 
triet  of  Quebec,  1  Q.  L.  R.  154,  Q.  6.,  &  225, 
8.  C.  1875. 

VII.  Writs  or. 

1423.  A  writ  of  prohibition  to  the  Court  of 
Vice- Admiralty  may  be  issued  by  the  Court  of 
King's  Bench.  Hamilton  y,  Frazer,  1  Rey.  de 
L6g.  509,  K.B.  1811. 

PROMISES. 

.    I.  Of.Marriaob,  1424-1428. 

II.  Of  Sals,  see  SALE. 

III.  To  AOBHTS,  1429,  1430. 

IV.  When  Bimdiko,  1431. 

1;  Op  Marriagb. 

1424.  An  action  for  breach  of  promise  of  mar^ 
riage  requires  a  commencement  of  proof  in  writ- 
iwt.  Asselin  A.  BeUeaut  1  Rev.  de  Leg.  46, 
Q.B. 1844. 

1425.  The  plaintiff,  a  woman  of  full  age, 
brought  action  for  seduction  and  breach  of  pro- 
mise of  marriage,  and  it  was  proved  by  the 
plaintiff's  own  statement  that  she  yielded  to  the 
importunity  of  the  defendant  under  very  ques- 
tionable circumstanoefi,  and  proveii  by  other 
witnesses  that  she  was  guilty  of  very  question- 
able conduct  subsequently  to  her  intercourse 
with  the  defeudaaitr—Hela,  reversing  the  judg- 
mait  of  the  court  below,  that  she  could  not  ex- 
pect the  defendant  to  marry  her,  and  could  not, 
therefore,  claim  anything  as  damages  on  account 
of  his  refusing  to  do  so.  Foissant  k  Barrette^ 
15L.C.R.61,  Q.  B.  1864. 

1426.  An  action  of  damages  lies  for  breach  of 

rmise  of  marriage.    Bcnning  &  Orange^  13 
C.  J.  290,  S.  C.  A  13  L.  C.  f.  126,  8.  C.  R  & 
,14  L.C.J.  284,  Q.B.  1870. 

1427 .  And  where  the  female  jSime/«,  refused  to 
caity  out  her  agreement  to  marry,  the  plaintiff, 


on  the  ground  of  reports  which  she  had  heard 
against  the  plaintiff's  father,  with  whom  it  wao 
understood  she  and  her  husband  were  to  live  in 
common — Held,  that  she  was  justified  in  break- 
mg  the  engagrment,  but  she  should  pay  the  ac- 
tual lose  iucnrred  bj  the  plaintiff  thereby.  Mo- 
reau  v.  FeUeHer,  6  R.  L.  720.  8.C.  1873. 

1428.  Promises  of  marriage  form  valid  obli- 
gations, and  are  subject  to  all  the  rules  of  rach. 
even  against  the  female  contractante.  Maikifu 
V  .Lafiammey  4  R.  L.  371,  S.  C.  1872. 

ni.  To  Agbnts. 

1429.  A  special  undertaking  to  pay  a  note  of 
hand,  negotiable  but  not  endorsed,  to  the  agent  of 
the  payee,  in  consideration  of  his  forbeanoce 
for  a  time,  is  suflScient  to  enable  the  agent  to 
support  an  action  ex  contractu  in  his  owd  nsioe 
for  the  amount  of  the  note.  Aylwin  v.  CnUtcn>' 
den,  2  Rev.  de  Ug.  125,  Q.  B.  1820. 

1430.  And  where  the  endorser  of  a  note  pro- 
mised the  plaintiff's  lawyer  to  pay  the  oote^ 
though  he  was  released  at  the  time  by  the  fatt 
that  the  note  had  not  been  protested,  but  on 
action  brought  against  him  he  pleaded  that  such 
promise  was  not  binding  —Held,  that  a  pronii'^ 
to  a  lawyer  of  the  party  was  just  as  binding  a« 
if  made  to  the  party  himoelf.    Johnsonr.  Geof- 

frion,  7  L.  C.  J.  125,  k  13  L.  C.  R.  161,  C.  C. 
1863. 

IV.  When  Bikdino. 

1431.  The  defendant  to  an  action  to  compel 
him  to  execute  a  deed  of  ratification  of  donatioa 
in  accordance  with  his  promise  to  ratify  withiD 
eight  days  after  the  death  of  the  usufructoarr. 
pleaded  that  there  was  no  consideration  fbr  the 
promise,  and,  therefore,  it  was  only  a  nudum 
paetunu  and  not  binding  upon  him — HM,  that. 
as  the  deed  of  donation  was  valid,  the  promise 
required  nothing  further.  Ea$Um  v.  BoMUm,  I 
L.  C.  J.  138,  8.  C.  1863;  989  C.  C. 


PHOMISSORY  NOTES— &e  BILLS  OF 
EXCHANGE,  &c. 


PROOF— &«  EVIDENCE. 


PROPKRTIES  ADJOINING— See 
NEIGHBORING  PROPRfETORS. 


PROPERTY. 
I.  Dbsoription  op,  1432-1435. 

II.   HORS  DB  COMMEBOB,  1436. 

III.  Ik  Lanp,  see  Titlb. 

IV.  In  Lakes,  1437,  14.^. 

V.  Ih  Literary  Work,  1439. 

VI.  Ik  Immotbablbs,  «ee  Ih  Lakd. 
VIL  Ik  Motrablbs,  m  MOVEABLES. 
Vm   Ik  Nok-Natioablb  RnrBRS,  I44is 

IX.  Ik  Tbikos  Foukd,  1441. 

X.  Ik  Thikgib  Lost,  1442. 
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XI.  hi  TmsQB  Stolbv,  1443. 
XIT.  In  ThbsshIng  Maohiks,  1444. 
XlII.  In  WildAvuials,  1445. 
XTV.  PoBUO,  1446,  1447. 

XV.  RiGBT  or,  nf  Trbbs,  14415. 

XVI.  Title  to,  1449. 

XVII.  Tbaksfer  op,  teeTBANSFER. 

I.  Descbiftion  of. 

1432.  Id  an  action  by  a  wife,  after  the  death 
of  her  hneband,  in  declaration  of  her  tnatrimo- 
nial  hypothec  on  a  certain  immoveable  property 
which  nad  been  transferred  by  deed  of  exchange 
during  the  lifetime  of  her  hasband,  with  her 
own  ratification — BM,  that  snch  risht  of 
hypothec  was  an  immoveable  ri^ht,  ana  could 
be  validly  alienated  by  the  wife  with  the  author- 
ization of  her  husband*  Mttritse  et  al,  v. 
BrauU  4  L.  C.  J.  €0  &  10  L.  G.  R.  157,  Q.  B. 
le.'tS ;  182  &  322  C.  0. 

1433.  In  an  action  by  a  mmor  come  of  age  to 
aet  aside  a  sale  of  bank  stook  belonging  to  ner, 
which  had  been  made  by  her  tutor  daring  her 
minority,  on  the  iipronnd  that  the  tutor  had 
exceeded  his  power  in  so  doing— ITe^ei,  confirm- 
iDg  the  judffmentA  of  the  courts  below,  that  bank 
Mock  is  what  is  termed  in  the  French  law 
an  immeuble  fictif.  The  Bank  of  Montreal  & 
Simpson  et  vir,,  5  L.  G.  J.  169  &  10  L.  G.  R.  225, 
Q.B.A6LC.  J.l&ll  L.C.R77,  P.  C.  1861. 

1434.  The  rolling[  stock  of  a  railway  in  Lower 
Canada  is  a  part  of  its  realty,  being  immove- 
able by  destination,  and  as  such  is  not  liable  to 
seizure  under  a  writ  of  execution  de  bonis.  The 
Grand  Trunk  Railway  Company  &  The  Eastern 
Townships  Bank,  10  L.  G.  J.  11  &  16  L.  G.  R. 
173  &l  L.  G.  J.  53,  Q.  B.  1865;  375  &  389 
C.C. 

14.^5.  The  tin  vessels  used  in  a  sugar  refinery 
instead  of  troughs  are  moveables.  Lebrun  v. 
Daousi,  5  R.  L.  495,  G.  G.  1874;  384  C.  G. 

II.  Hobs  db  Commebcb. 

1436.  The  plaintiff  claimed  by  petitory  action 
property  in  the  city  of  Quebec  which  had  been 
used  for  upwards  of  thirty  years  by  the  Grown 
for  the  defence  of  the  country,  by  tlte  erection  of 
fortifications  thereon— J7e^,  that  it  had  ceased 
to  be  in  commerce,  and  could  not  be  subject  to 
such  action.  Laportek  The  Principal  Officers 
of  Artillery,  7  L.X;.  R.  486,  Q.  B.  1857. 

IV.  Iv  Lakes. 

1437.  Where  the  land  of  the  appellants  had 
been  bounded  in  rear  by  a  lane  known  as  Blache 
lane  fh>m  1815  until  about  ten  years  prior  to  the 
institution  of  the  action,  when  the  defendant, 
who  owned  land  on  the  opposite  side  of  the  lane, 
took  possession  of  that  part  of  the  lane  between 
him  and  the  auteur  of  tne  appellants,  and  there- 
by prevented  access  to  the  land  in  rear  from  the 
lane — Beldf  reversing  the  judgment  of  the  court 
below,  that  the  lane  was  a  public  street  and 
thoroughfare  long  before  1834,  the  date  of  the 
acquisition  of  the  land  by  the  auteur  of  the 
appellants.  Johasion  tioL  A  ^rchambault,  S 
h.  C.  J.817,  Q.B.  1864. 

1538.  And  J  therefore,  defendant  had  unlaw- 


fully made  the  obstructions  complained*  (of  with- 
out right  or  title  on  his  part  so  to  do,  in  erecting; 
acroas  the  said  street  a  wooden  fence,  etc.,  and 
that  th6  plaintiff  had  a  right  of  action  to  have- 
the  obstruction  removed,  but  that  a  demand  fox* 
damages  by  plaintiff  would  not  lie.  lb> 

V.  Ih  Litebabt  Wobk. 

1439.  The  plaintiff  claimed  to  have  the  copy^ 
right  of  a  booK  called  the  Orande  QUeehisme- 
de  QtUbec,  and  complained  thai  the  defendant,  ii> 
violation  of  his  rights,  had  printed  the  said  book 
and  offered  it  for  sale,  and  had  incurred  penalties: 
to  the  amount  of  $6000 — Held,  that  only  the- 
author  or  his  legal  representatives  could  avail 
themselves  of  the  law   respecting  literary  pro- 
perty, and  even  thev  had  no  right  of  action,  un> 
less  the  work  had  been   registered  before  being 

E laced  in  circulation.*    Langlois  v.  Vincent,  l9- 
uG.  J.  180,  S.  G.  1874, 

VIII.  In  Non-Navigablk  Rivebs. 

1440.  In  an  action  to  recover  damages  from* 
the  defendant  for  having  fished  in  that  portion^ 
of  the  river  Jacques  Gartier  which  bounaed  his* 
property,  he  admitted  having  finhed^and  evidence- 
was  adduced  to  establish  the  character  of  the- 
river —  Held,  confirming  the  judgment  of  the- 
court  beloW)  that  the  Jacques  Gartier  is  a  non- 
navi^ble  river,  and  belongs  consequently  to 
the  nparian  proprietors,  who  have  the  exclusive 
right  of  fishing  therein.  Boswell  &  Denisj  1(^ 
L.  G.  R.  294,  Q.  B.  1869. 

IX.  In  Things  Found. 

1441.  The  captain  and  not  the  owners' of  tn 
vessel,  has  a  rignt  to  two-thirds  of  the  net  pro- 
ceeds of  things  found  by  him  accidentally  wliile* 
navigating  the  vessel.  McOuire  v.  The  Trinittr 
House  of  Montreal  k  Cunningham  et  al.,  V' 
L,  G.  J.  Ill  &  15  L.  G,  R.  411,  S.  G.  1866w 

X.  In  Things  Lost. 

1442.  Defendant  had  purchased  a  korse  ii> 
the  usual  course  of  trade  in  a  hotel  yard  where- 
dealers  constantly  resorted,  and  the  plaintiff*^ 
tracing  the  horse  into  the  possession  of^the  de- 
fendant in  the  United  States,  brought  action  to 
recover  it  or  its  value— i7eZ(2,  that  the  purchaser^ 
though  in  good  faith,  had  no  rights  as  against 


*  If  any  other  p^non.'after  the  recording  of  the  title  of 
any  book  aooordlng  toihig  Act,  within  the  term  orterm*- 
herein  limited,  prints,  pablishes,  or  imports,  or  canaee  to 
be  printed,  pablished  or  Imported,  any  copy  or  any 
tranalation  of  luch  book,  without  the  consent  of  the  per- 
son lefrally  entitled  to  the  copyright  thereof,  lint  had 
and  obtained  by  deed  duly  executed,  or.  knowing  the- 
same  to  be  so  printed  or  imported.  pobliAhes,  sells  or 
exposes  to  sale,  or  cauaes  to  be  publlsned,  sold  or  exposed 
to  sale,  any  coi>y  of  such  book  without  such  consent  in 
writing,  such  offender  shall  forfeit  erery  copy  of  surh 
book  to  the  person  then  legally  entitled  to  the  copyright 
^hereof ,  and  Bhall  forfeit  and  pay  two  dollars  for  eyery^ 
such  copy  which  may  be  found  in  his  possession,  either 
printed  or  printing,  published,  Imported  or  exposed  to* 
sale,  contnurr  to  the  intent  of  this  Act,  of  which  penalty^ 
one  moiety  snail  be  to  the  use  of  Her  ifaiesty^  and  th^ 
other  to  the  legal  lowner  of  such  copyright,  tQ  be.  i 
covered  in  any  court  of  competent  Jurisdiction.  ..C. 
Vic  cap.  M,  sec.  10. 
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the  orijpnal  owner,  ftod  the  plaintift'e  action  was 
ijiaiDtained.    Hughet  v.  Beedt  6  L.C.  J.   294, 
^.  C.  1862 ;  1489  C.  C. 

XL  Ih  Thinob  Stole  v. 

1443.  And  where  a  stolen  horse  ie  sold  at 
public  auction,  the  purchaser  has  no  right  or 
title  in  the  horse,  even  though  he  be  in  good 

.jfaith,  but  must  restore  hiin  to  the  original  owner, 
his  only  recourse  being  aeainst  the  seller  of  the 
horse  for  the  recovery  of  the  purchase  money.* 
Langofin  v.  McMillan,^  L.  C  J.  105 A  C  1865. 

XII.  In  Threshing  Machine. 

1444.  In  an  action  to  recover  the  value  of  an 
undivided  third  in  a  moveable  threshing  ma- 
chine, in  the  possession  of  the  defendants,  and 
alleged  to  have  been  purchased  on  joint  account 

wty  the  former    husband   of  the  female  plaintiff 
and  the  defendants,   on    the  ground    that  the 

^eath  of  the  first  husband  had  dissolved  the 
]>artnership,  and  that  the  plaictiffii  were  legally 
vested  by  purchase  with  tne  rights  of  the  de- 
ceased,   and   the   defendant   pleaded  that  the 

r  machine  was  bought  ftr  the  joint  use  of  the 
purchasers,  and  that  the  partnership  was  not 

-dissolved  by  the  death  of  one  of  the  partners,  and 
that  if  it  were,  the  purchase  ol  the  deceased's 
interest  by  his  widow,  the  female  plaintiff,  con- 
4ttituteda  consent  to  continue  the  partnership-- 
. Heidi  that  the  threshing  machine  was  suscepti- 
ble of  being  brought  U>  sale  by  means  of  a  forced 
Jicitation,  and  that,    in    defbuit  of   the  parties 
in  possession  of  the  machine  paying  the  assessed 
-value  of  the  share  of  the  deoeasecT  partner,  the 
■uachine    would    be   sold    by  authority  of  the 
«ourt.  Aubry  et  ux.  &  DenU  et  a/,,  8  L.  C.  J. 
.315  A  14  L.  G.  R.  97,  0.  C  1863. 

XIII.  In  Wild  Animals. 

1445.  A  person  who  has  chased  a  wild  animal, 
*^nd  wounded  it,is  held  to  be  the  first  oocupant,80 

long  as  he  remains  in  pursuit,  and  to  be  the 
.4>wner  of  it  should  it  be  caught  or  killed. 
<7harlebais  v.  Ragmondy  12  L,  (\  J.  55  &  4 
K:.  L.  J.  61,  S.  C.  1867  ;  583  et  seq.  CC. 

XIV.  Public. 

1446.  No  person    can  obstruct   a  navigable 
'  river  with  impuuitv.    SUin  v.   Smithy  3  R.  L. 
.£67,  K.  B.  1828,  &' Bourque  v.  FarweU  et  al,,  3 
it.  U  700,  8,  C.  R.  1871 ;  400  C.  C, 

1447.  Where  property  is  held  in  tiust  for 
public  FCrvicetf  by  the  government  of  the  country, 
-It  in  quite  competent  foi  the  lieute«ant-{;overDor 
•  by  urder  in  council    to  alinate  or   dispose  ol 

tike  property,  as  may  be  dtemed  most  advan- 
4au;e<>ufl  to  the  publiu*  in  whose  behalf  it  is  held. 
TAe  Attomty  General  v.  MiddlemiM,  19  L.  G.  J. 
253,  S.  G.  1875. 

XV.  Right  or,  in  Trecs. 

H48.    The  proprietor  of  growing  trees  which 
liave  been  in  existence  over  thirty  years,  and 

If  %  Iklog  kMt  or  ttfAvn  be  hon^t  in  good  faith  in  a 
fair  or  market,  or  at  a  pablio  sale,  or  from  a  trador  deal- 
liMff  la  tlmllar  arUeles,  the  ownor  oonnot  roolalm  it  with 
lAiil  rvimhufilnit  to  ilM  poiehaaer  tha  prioe  he  has  psid 
'     It.    M8SC.C. 


border  on  the  neighboriDg  property,  must  be 
maintained  in  his  poseessioo  of  such  trees  in  the 
condition  in  which  they  are.  Ferguton  v. 
Joseph,  10  L.  G.  J.  333,  G.  G.  1865 ;  529  k  549 
G.G. 

XIV.  Title  to, 

1449.  Where  there  is  a  conflict  of  title  be- 
tween two  proprietors  of  difi^rent  parts  of  a  lot 
of  land  derived  fh>m  a  common  otUevr,  the  cm 
who  traces  back  his  title  to  the  common  sonroe, 
particularly  when  it  appears  or  is  to  be  pre- 
sumed that  he  was  the  orst  purchaser,  will  ba\e 
the  preference  over  the  one  who  only  shuws  a 
more  recent  deed  ;  and  in  determininff  the  ques^ 
tion  it  must  be  regarded  as  between  ue  original 
vendee  and  the  original  vendor,  who  will  be 
bound  to  make  good  the  description  by  which  be 
sold.  Berrieki  Sixby,BL.  G.  J.  324.  g.  B. 
1864;  1501  G.  C. 


PfiOPRE. 
I.  What   is,  see  Mabbllge  Gontbacts,  Com 

KUNITT. 


PK0PEIET0R8— see   NEIGHBOR- 
ING PROPRIETORS. 


PROSTITUTION. 

I.  A  Gbound   of  Sbpabation  or  Gonsosts, 
see  MARRIAGE. 


PROTECTION.— &c  WRITS. 


PROTEST. 

I.  Of     Bills,     ^.,    BILLS     OF     KI« 
GRANGE. 

II.  Waiveb  of,  see  WAIVER. 


PROTESTANT. 

I.  Who  is. 

1450.  Action  was  brought  aeainst  the  defn- 
dant  as  a  Roman  Gatholic  for  the  first  instalmes* 
of  an  amount  taxeil  against  him  for  ooasiiuc- 
tioD  of  a  church,  and  the  defendant  pleaded  th^: 
he  had  been  a  Protestant  for  upwards  of  thirt} 
years,  and  as  much  was  not  liable — Bdd,  that, 
considering  that  all  the  fiiroily  of  the  defendaiK 
was  proved  to  be  Protestant,  and  the  last  time  the 
defendant  himself  had  taken  the  commanion  m 
in  a  Protestant  church,  together  with  his  a«^ 
declaration,  he  must  be  kM  to  be  ProtestaDi. 
and  the  action  was  dismissed.  LesAfmdiet  ^ 
Laehine  v.  Lafamme,  6  L.  G.  J.  236,  C.  C  16(2. 

1461.  But  %M,  io  another  cbm  of  ^  mmfi 
kind,  that  a  person  bom  in  the  Eammm  OidiolK 
faith  ooold  not  claim  exemptioQ  horn  Iht  obb- 
^OQS  imposed  upon  him  byhkwtjtfcnly  tfct 
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nerefiutorbia  haTing  erased  to  practice  the 
eereinooiee  of  that  religion  to  follow  those  of  a 
Protestant  church,  and  eepeciallj  where  the 
deciflory  oath  having  been  referred  to  him  he 
has  refused  to  answer  as  to  what  hie  faith  was. 
Les  Syndics  de  Laehme  v.  Tallon,  6  L.  C.  J. 
258,  S.C.  1862. 


PROTHONOTART. 

I.  AcnoH  AoAiifST. 
Fornwney  Deposited  with,  1462,  1453. 

II.  CCRTIFIOATB  07,  1454. 

III.  DuTiEfi  OF,  1455. 

IV.  Feb8  of,  1456-1458. 

V.  Liability  of,  1459-1461. 

VI.  Powers  of,  1462-1466. 
VH.  Power  of  Deputy,  1467-1470. 
Yin.  Rights  of,  1471. 

I.  AcnoK  Against. 

1452.  For  Money  DeoonUd  TTt^A.— Where 
the  defendant  had  with  nis  plea  tendered  a  cer- 
tain amount,  and  deposited  the  money  in  courts 
which  was  not  accepted,  and  the  action  pro- 
ceeded, and  plaintiff  recovered  a  sreater  amount 
than  that  tendered,  and  the  clerk  of  the  court 
had  been  replaced,  and  the  money  deposited  with 
him  was  not  forthcoming  at  Ine  time  of  the 
execution  of  the  judgment— i7ek2,  on  an  action 


to  recover  the  money,  that  an  action  for  money   |q..T' 
had  and  received  would  not  lie  against  thederk/j '  ,  V^. 
of  the 
Cowan, 

1453.  And  held,  also,  that  the  proper  mode 
of  procedure  in  such  case  was  by  rule  upon  the 
clerk  ordering  him  to  pay  over  toe  money.  lb. 


have  it  refunded  on  motion.    LongUns  y.  Wat- 
Um,  12   L.  0.  R.  237,  8.  G.  1832. 

1458.  The  prothonotary  is  not  entitled  to  the- 
fee  upon  a  report  of  collocation,  if  the  report  have- 
been  set  aside  upon  collocation  and  another  re- 

gort  prepared.    Dawson  exp,,  12  L.  G.  R.  414^ 
.  G.  1862. 

V.  Liability  of. 

1459.  On  a  rule  against  the  prothonotary  or 
clerk  of  the  court  for  contempt  in  the  non-pro- 
duction of  a  record,  the  parties  will  be  ordered 
to   purge  themselves  or  all   knowledge  in  the 
matter.  Morgan  v.  Kafot*,9  L.C.J.169,C.G.1865. 

1460.  Where  an  order  of  the  Superior  Gourt 
had  issued  enjoinine  the  late  prothonotary  or 
that  court,  Messrs.  Monk,  Gomn  &  Papineau^ 
or  their  representatives,  to  pay  a  certain  sum  ot' 
money  deposited  with  them  in  their  capacity  of 
such  prothonotary — Held,  confirming  the  judg- 
ment of  the  court  below,  that  notwithstanding 
both  Monk    and  Goffin    were  dead  when  suclk 
order  issued,  and  notwithstanding  that  Papineau- 
had  been  reappointed  with  other  associates,  and 
that  neither  of  the  three  individuals  or  their 
representatives   were  parties  to  the  case,  the 
order  was  valid,  and  the  said   Papineau  being- 
still  an  officer  of   the  court  was  liable  to  be- 
summarily  impleaded  and  imprisoned,  by  rule 
for  eontrainiepar  corps,  for  non-compliance  with* 
said  onler  or  judgment.   Papineau  &  Ouy  ei  al.r 
16  L.  G.  J.  127,  Q.  B.  k  13  L.G.J.  281,  8.C. 


I  court  for  money  so  deoosfted.    Meriz^  k^      }*?} '  ^""i^^l^^f^L  ^''*u  ^^f  •*'*^  Pamoeau, 
n  6  Jj.  G  J  62  Q  B  1861  notwitbFtandmff  that  by  the  terms  of  his  ap- 

A    And  held,  also,  that  the  uroner  mode   pointment  by  the  Oovemment,  and  the  notarial 


II.  Certificate  of. 

1454.  The  certificate  of  the  prothonotary  can 
only  be  attacked  by  improbation.  De  BeoMeu 
V.  Mass€,  run.,  7  L.G.J.  105,  8.  C.  1863;  159 
G.C.P.  k  1209  G.G. 

III.  Dctie8  of. 

1466.  If  a  copy  be  taken  fh>m  a  register  in 
the  arehiyes  of  the  court  by  the  prothonotary, 
and  he  has  omitted  to  sign  the  oertiflcatet  the 
court  will  direct  it  to  be  perfected.  De  Veauk 
Shephard,  2  Rev.  de  I>g.  335,  K.B.  1820. 

IV.  Fees  of. 

1456.  Where  a  petition  was  presented  to  the 
Superior  Court  by  the  petitioner  in  his  quality 
of  curator  to  a  vacant  estate,  by  which  he  prayed 
that  the  curator  of  the  estate  might  be  called  in, 
and  the  prothonotary  refused  to  file  the  petition 
until  a  fee  of  i^l  3s.  9d.  was  paid — Held,  on  a 
nile  for  eontrainiepar  corp« against  the  protho- 
notary, that  the  prothonotary  had  no  right  under 
the  then  existing  tariff  to  such  entrance  fee. 
Jxinglois  exp.,  11  L.C.R.  463.  SG.  1861. 

14'67.  On  a  motion  to  compel  the  prothonotary 
to  refund  a  fee  of  five  dollars  paid  on  the  filing 
of  a  contestation  of  the  registrar's  certificate — 
Ileldf  that  the  prothonotary  was  not  entitled  to 
such   fee,  and  the  party  paying  was  bound  to 


agreement  between  himself  and  his  colleagues,, 
had  no  control  over  the  business  of  the  said 
Superior  Gourt,  or  over  the  moneys  received  by^ 
I  the  said  late  prothonotary,  his  power  and  re- 
muneration beine  limited  to  the  business  and 
emoluments  of  tne  Circuit  Court,  he  was  never* 
theless  liable  for  all  moneys  which  at  any  time 
had  been  deposited  with  the  said  late  prothono- 
Ury.    lb. 

VI.  Powers  of. 


1462.  In  a  case  brousht  under  the  Lessor  and 
Lessee  Act  in  which  judgment  had  been  rendered 
by  default — Held,  on  opposition  and  appeal,that 
the  deputy  prothonotary  had  power  to  render 
such  iudgment  by  default  in  vacation  and  in 
the  absence  of  the  judge.  Waggoner  k  Richer 
et  al,  13  L.C.R.  102,  Q.B.  1862. 

1463.  Where  the  plain tifi*  sued  on  a  bond 
signed  by  the  defendant  and  another,  given  for 
the  security  of  the  Richelieu  Company,  in  a  suit 
in  revendication  brought  by  one  Jarvis  against 
the  company,  and  the  defendant  demurred  on 
the  ground  that  the  liond  on  which  the  plaintiifs 
action  was  founded  was  not  a  legal  and  valid 
one,  and  that  the  prothonotary  of  the  Superior 
Court,  befoi'e  whom  the  bond  was  given,  had 
not  the  power  to  take  or  receive  the  same — 
Held,  that  the  objection  was  well  taken,  as 
the  prothonotary  bad  power  given  him  by  the 
f>tatute  to  receive  bonds  in  appeal  and  no  other. 
The  Cancuiian  Inland  Steam  Navigation 
Company  v.  Beifensiein,  13  L.C.R.  370,  S.  C. 
1863. 
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After  the  delftys   inscribed    bv    law.    Boyer  v. 
^Slown  et  al.,  2  L,C.R.  53,  S.Cf.  1852. 

164.  Where  a  judicial  sale  oF moveables  had 
been  had,  and  it  was  proved  that  it  wae  brought 
about  by  collusion  and  Traud,  and  for  the  pur- 
pose of  defrauding  plaintiff  of  his  rights  therein 
— Held,  reversing  the  judgment  of  the  court 
below,  and  such  sale  was  consequently  null  and 
void,  and  the  defendants  were  condemned  to 
return  the  goods  and  effects  so  sold  to  tl)e 
plaintiff  with  costs.  Ouimei  et  al.,  &  Sinical 
«f  al.,  4  L.  C.  J.  133  &  3  L.  C.  J.  35,  Q.  B. 
I860. 

165.  A  sale  of  immoveable  property  by  a 
sheriff  in  a  district  other  than  that  m  which  the 
property  is  situated  is  null.  Phillips  k  Sanborn 
€  L.  C.  J.  262  &  12  L.  G.  R.  408,Q.  B.  1862. 

166.  A  demand  will  lie  in  nullity  of  a  judicial 
sale  made  super  non  domino^  either  aisamst  the 
first  purchaser  or  a^rainst  the  other  parties  to 
the  adjudication.  Teaner  v.  BieMoneUi^^ 
L.  C.  J.  67,  S.  C.  k  16  L.  C.  R.  162  A  1  L. 
C.  L.  J.  68,  S.  C.R.  1866. 

167.  Where  a  purchaser  of  immoveable  pro- 
perty at  sh^rifiTs  sale  some  time  afterwards  pre* 
sented  a  petition,  praying  for  the  nullity  of  the 
adjudication,  alleging  that  he  was  under  a 
mistake  when  he  made  the  purchase ;  that  he 
was  under  the  impression  that  he  was  purchas- 
ing lots  Nos.  2  and  3,  whereas  that  he  had  since 
discovered  that  he  had  only  purchased  lot  No. 
3,  which  he  allesed  was  worthless— JleW,  that 

^the  mistake  of  tlie  purchaser  did  not  justify 
him  in  demanding  the  nullity  of  the  sale. 
OagM  ▼;  Cauchon  k  Langmuvry  17  L.  C.  R. 
447,  S.  C.  1866. 

168.  In  consequence  of  a  clerical  error  com- 
mitted in  a  seizure  of  immoveables  made  by 
the  sheriff,  a  petition  in  nullity  of  the  adjudica- 
tion, presented  on  behalf  of  the<am,  was  main- 
tained with  costs  against  the  sheriff.  Btaudry 
V.  Raymond,  14  L.  C.  J.  112,  8.  C.  1869. 

169.  Where  a  certain  immoveable  property 
^hich  had  been  sold  bv  the  sheriff,  and  wa& 
some  time  afterwards,  alioutto  be  put  up  again 
at  judicial  sale,  and  the  defendant  in  the  first 
«ase  by  opposition  afin  de  distraire  opposed 
the  sale,  on  the  eround  of  nullities  in  the  first 
adjudication,  ana  the  plaintiff  contested — Held, 
confirming  the  judgment  of  the  court  below, 
that  the  second  sale  could  not  be  opposed  by 
means  of  nullities  in  the  first,  except  where  the 
first  sale  had  been  r^ularly  annulled,  and  that 
only  within  a  year  from  such  first  sale.  Armr 
strong  v.  Barreite  k  Orebaasa  k  Armstrong,  2 
R.  L   98. 8.  C.  R.  1870 ;  714  et  seq.  C  C.P. 

170.  An  agreement  made  by  a  purchaser  at  a 
judicial  sale  to  {Ay  a  creditor  the  amount  of  his 
claim,  on  condition  that  he  do  not  bid,  is  not 
such  a  fraud  as  will  give  rise  to  the  nullity  of 
the  adjudication.  Berard  v.  Barret  et  ux. 
&  Lambert  k  Salvaa,  5  E.  L.  703,  S.  G.  1874  ; 
714  CC.P. 

171.  Of  Emphyteutic  Lease.— The  rights  of  a 
lessor  of  an  emphyteutic  lease  may  be  seized  and 
sold  by  the  creaitors  of  the  lessor,  but  in 
such  a  case  the  lease  itself  is  not  affected  there- 
by noT  the  rights  of  the  lessee,  the  only  change 
resulting  therefrom  being  that  of  the  creditors 
of  the  lease.  Pricourst  v.  Vidah  1  R.  L.  42,  S. 
K).  1868 ;  669  k  671  G.C. 

172.  Of  immMedbUs.^Tht  lessee  of  a  pro- 


perty seized  and  advertised  for  sale  by  the 
sheriff  cannot  by  opposition  claim  that  the  pro- 
perty should  be  sola  subject  to  the  unexpired 
term  of  his  lease.  Boyle  et  al  v.  Chinie  k  I^oulx 
et  al,  P.  R.  20,  K.B. 

173.  Of  Railways, -—^hert  in  an  action  against 
a  railway  company  the  plaintiff  prayed  amoae^t 
other  thmgs,  Uiat  it  be  ordered  that  neither  tne 
road  nor  any  part  thereof,  or  its  rolling8tock,etc.. 
be  sold  by  sheriffs  sale  in  the  ordinary  way— 
Hdd  that  such  a  proceeding  in  the  present  state 
of  tht  law  of  this  province  is  impossible,  and  it 
was  not  competent  for  the  court  to  ^rant  such  a 
prayer.  Morrison  v.  The  Grand  Trunk  Rail- 
WW  of  Canada  6  L,  G.  J.  313,8.  C  1861. 

174.  Qf  Vessel. --lo  order  to  render  valid  the 
seizure  and  sale  of  a  registered  vessel,  the 
formtilities  pointed  out  by  the  statute  8  Vic 
cap.  5mnst  be  complied  with,  and  oon^equentlj 
the  sale  of  a  schooner  named  the  PaUmhj  the 
name  of  the  John  Paion  is  bad,  and  iaopeiatire 
to  pass  the  proper^  to  the  new  parchawr. 
Cusaek  V.  Paton  k  Rogers,  3  L.  G.  R.  471,  S.C- 
1862. 

1 76.  An  action  in  revendication  of  a  steamer 
which  the  plaintiff  had  purchased  at  judicial 
sale,  and  which  the  defendant  had  removed  to 
Upper  Ganada  and  claimed  still  to  be  owner  of 
"Held,  that  as  the  vessel  was  not  at  any  time 
belonging  to  or  repstered  in  Lower  GaiiaHa,thst 
the  sale  under  which  plaintiff  claimed  was  ouil 
and  void.  Kerr  v.  Oudersleeve,  3  L.  C  J.  304. 
kBL.C.  R.  267,  S.  G.  1868  ,*  2360  k  2361  C.  C. 

176.  The  judicial  sale  of  a  merchant  vespel 
confers  no  right  of  property  on  the  purchaser  as 
against  a  orevious  transferee,  whose  deedofeale 
by  way  or  mortgage  has  been  registered  at  the 
custom  house,  and  regularly  endorsed  oo  the 
certificate  of  property  of  the  vessel.  Hamilton 
V.  KelUi,  3  R.L  664  k  16  L.G.J.  320,Q.B.  ISTl ; 
G.  36  Vic. cap.  128,  sec  40. 

177.  Possession. — To  obtain  an  order  for  a 
writ  of  po.<<session  by  an  adjudicataire  there  mast 
be  a  return  by  the  sheriff  that  he  haA  not  aol 
cannot  put  him  into  possession.  Reinhari  v. 
Hausseman,  3  Rev.de  lAg.  473,  K.  B.  1821. 

178.  Procedure  ex  Quanto  ifuioriff.~Wherea 
purchaser  at  a  judicial  sale  claims  a  reducttoo 
of  price  by  reason  of  a  dtfaui  de  conntenanct-' 
Held,  that  he  must  proceed  by  petition,  an^l 
must  give  notice  of  his  proceeding  to  all  iht 
parties  concerned.  The  Quebec  BuUdimg  Sori€tv 
V.  Jones  etcU.,  k  divers,  11  L.  G.  R.  430,  S.  C 
1861;1716G.  G.  P. 

179.  Quanto  Jftfion>.— The  sale  of  an  estate 
by  decree  by  more  in  quantity  that  it  oootsias 
entitles  the  purchaser  to  a  dimination  of  the 
price,  but  not  to  the  nullity  of  the  sale.  Or^ 
V.  Todd  k  Osborne,  3  Rev.  de  Leg.  466,  K.  B. 
1809. 

1»0.  Resetsion  of. —In  an  action  in  recisaoo  of 
a  sale  of  immoveables  for  taxes  by  a  municip«* 
litty  it  is  not  necessary  to  bring  into  the  case  ibe 
corporation  of  the  countv,  when  the  irregnltri- 
ties  or  nullities  invoked  aninst  the  s^e  are 
exclusively  attributable  to  the  local  oorporatiot 
or  its  secretary.  Pation  v.  The  Corporation''^ 
SL  Andri  d Acton  et  at,  13  L.  a  J.  21,  S.  C 
1868  i  1019  M.  G. 

181.  Rights  of  Cpposant  at^—Axx  opposaot  ai 
a  sheriff's  sale  may  require  the  purebaser  to  d^ 
posit  the  purchase  money,  and  that  even  wbes 


1101       PUBLIC  PROPEKTY. 


PUEGATION. 


1102^ 


iracts  for  the  public  is  not  personally  liable. 
Goodenough  v.  1/ EstimauviUe,  2  Rev.  de  Leg, 
124,  &  ScoU  &  Lindsay^  2  Bev.  de  L6g.  208, 
K.  B.  1818. 

1479.  Nor  will  an  action  for  trespass  lie 
againut  an  officer  who  executes  a  writ  issued 
upon  a  judgment  rendered  by  an  inferior  court, 
in  a  matter  over  which  such  court  had  juri»- 
dictioD.  Goudie  &  LangloU^  2  Rev.  de  Leg.  670, 
K.  B.  1819. 

1480.  Nor  will  an  action  lie  against  a  «ott« 
myer  for  an  act  done  in  obedience  to  a  Procis- 
ttrbal  of  a  grand  voyer  duly  homologated. 
Moyam  k  Gaufdn,  1  Rev.  de  Leg.  350,  K.  B.  & 
Dogene  &  AncHlt  1  Rev.  de  Leg.  377,  K.  B. 
1820. 

1481.  But  an  attachment  will  lie  against  two 
pereoDs,  appointed  by  commission  from  the 
crowu  to  the  office  of  sheriff,  for  the  non-pay- 
luent  of  moneys  borrowed  by  one  of  them, 
although  the  other  may  not  have  assumed  the 
duties  of  the  office,  or  have  acted  in  any  manner 
under  their  commission.  Black  v.  NelaUm& 
Budden,  S.  EL  298,  K.B.  1828. 


PUBLIC  OFFICES. 
I.  Sale  os  Tbansfbr  of. 

1482.  Where  the  clerk  of  the  crown  agreed 
with  his  son  to  resign  his  office  to  bir^  a«  puch^ 
on  condition  of  sharing  the  reveiiueduriit^  the 
remainder  of  his  Wfe—Heid,  on  au  aciion^sub- 
ftequently  had  by  the  heirs  of  the  father  for  a 
portion  of  the  revenue,  that  the  aotion,  as  re^ 
garding  the  transfer  of  the  office,  was  null  and 
Toid.  Delisle  v.  JDeluk,  3  Rev.  de  Leg*  244, 
Q.B.  1848.  *        ' 


PUBLIC  SCHOOL. 
L  What  i8,aee  STUDENTS. 


PUBLIC    SERVANTS— See     PUBLIC 

OFFICERS. 

1.  Who  abb. 

1483.  In  a  case  against  the  registrar  and 
treasurer  of  the  late  Tnnity  House  for  embezzle- 
ment— Held,  that  a  person  holding  that  office 
was  employed  iu  the  public  service  of  Her 
Majesty,  kegina  v.  David,  17  L.  C.  J.  310, 
Q.  B.  1873. 


PUBLIC    WORKS. 

I.  Liability  of    Railway  Compavibs  Com- 
OEBNiNo,«ee RAILWAYS,  Liability  of. 


PUNISHMENT—^  FINES,    PENAL- 

TIES,  &o. 


PUEOHASERS— Sec  VENDORS  AND 
1*URCHASERS. 


PUBLIC      PROPERTY— &e     PRO- 

PBETY. 


PUEGATION. 

I.  In  Cases  of  Missino  Records,  see  PRO- 
TflONOTARY. 

U.  Of  Attorneys  Ad  Litem,  dee  ATTOBr 
NEYS.  • 

,1IL  Of  Hypothec,  see  HYPOTHEC. 
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QUALIFICATION. 

I  Of  Mcmbebs  of  Lboislatite  Coukcil, 
m  LBOISLATIVB  COUNCIL. 

n  Of  Municipal  Electobb,  see  MUNICI- 
PAL CORPORATIONS. 


QUANTUM  MERUIT. 
I.  AoTvw  FOR,  we  ACTION, 

1,  No  action  for  a  quantum  meruit  for  road 
work  will  lie  againsc  a  municipal  corporation 
under  tJlie  Miiniaipal  Code.  BouUlU  v.  The 
Canxn-atian  ef  (he  Village  of  Dantnlle,  6 
1LU2,C.  C.  1874. 


QUEBEC. 

I.  LiiiiTB  OF  District   of,    see  JURISDIC- 
TION OTKR  River  St.  Lawrence. 


QUEBEC    HARBOUR. 

I.  Rules    of,  see  MARITIME  LAW. 


QUEBEC         LEGISLATURE— &e 
LEGISLATURE. 


QUEEN'S  PRINTER. 

I.  Liability  for  Adtkrtisbiiehts  Publismi^ 
BY,  see  SHERIFF,  Liability  of. 


QUEBEC    NORTH     SHORT    TURN- 
PIKE        ROAD      TRUSTEES— See 
TRUSTEES. 


QUEEN'S  BENCH. 

I.  Appeal  to,  see  APPEAL. 

II.  Jurisdiction  or,  m<j  JURISDICTION. 


QUESTIONS. 

1.  Of  Law  or  Fact. 

2.  Action  was  Inroaght  to  recover  the  Tabeof 
quantitY  of  wheat,  etc.,  which  had  beeo  sbioped 
on  the  iiteam8hi{)St  Patrick,  and  which  had  teen 
lout  by  the  sinking  of  the  veesel  in  the  harboar 
of  Montreal.  The  defendant  pleaded,  amop^ 
other  things,  that  they  were  not  liable  if  tlK* 
goods  were  capable  of  being  covered  by  insur- 
ance, and  that  the  loss  which  accrued  was  ooe 
which  wae  capable  of  being  covered  by  ijigar- 
ance.  On  motion  for  judgment  nam  oiute^ie 
vevedicio,  and  for  judementon  the  verdict— J?«ii 
that  the  question  wnether  the  loes  wai  om 
capable  of  being  covered  by  insurance  or  noi 
was  one  of  law  and  not  of  pure  tact.  Butters  d 
al.,  k  Allan  et  al^  20  L.C  J.  137,  S.  C.  R.  1876- 


QUI  TAM  ACTION.— See  ACTION. 


QUO  WARRANTO. 

I.  Answer  to  Petitiow  for,  3,  4. 

II.  Appeal  from  Judgment  on,  5. 

III.  Delay  on,  6. 

IV.  Form  of  Writ,  see  Writ  of. 

V.  Jurisdiction  in  Matters  op,  7. 
YI.  Order  of  Judge  for,  8. 

VII  Petition  for,  9-11. 

VIII.  Pi^adikg  in  Cases  of,  12, 

IX.  Procedure  in,14-16. 

X.  Writ  of,  17, 18. 

I.  Answer  to  Petition  for. 


3.  Where  a  petition   for  quo  Wim-anto  w»- 
served  on  the  defendant  to  snow  by  ivbat  rr^^ 


13. 
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QUO  WARRANTO. 
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he  held  the  poeitioii  of  a  moDicipal  councillor  in 
St.  Norbert  (TArthabMka— ITeM;  on  demnrrer  to 
the  pleas  of  the  defendant,  that  the  defendant 
w«e  not  obliged  to  ^o  beyond  the  demand  of  the 
petitioner,  and  having  indicated  by  what  author- 
it?  he  held  the  ofBce,  the  demand  was  reftised, 
Bdiveau  r.  Juntau,  7  L.  C.  J.  63,  S.  G.  1863. 

4.  fiat  held,  subsequently,  on  the  merits,  that 
as  the  defendant  had  neglected  to  prove  that  the 
election  itself  had  been  held  according  to  law, 
and  as  the  burden  of  proof  was  on  him  to  shew 
it,  that  he  must  give  up  or  be  removed  Arom  the 
Baid  office  with  costs,  lb.,  &  Talboi  v.  Facaudt 
7  L.  C.  J.  67,  S.  C.  1863. 

n.  Appeal  FaoM  Judomebt  ok. 

5  Heldf  dismissing  a  motion  for  leave  to 
appeal  to  the  Privy  Council,  that  no  such  appeal 
would  lie  in  cases  of  quo  warranto.  Pacanid  & 
GagiU,  17  L.  C.  R.  367,  Q.  B.  1867. 

ni.  Deuly  on. 

6.  A  delav  of  three  davs  when  in  oomformit^ 
with  art.  1000  of  the  Code  of  Procedure,  is 
sufficient  on  the  service  of  a  writ  of  quo  war* 
ranio.  Bureau  v.  Normand  &  Oouin  et  al.,  5 
R.  L.  40,  S.  C.  1873. 

y.  JuRiBDicnoN  IS  Matteks  of. 

7.  A  petition  addressed  <<  to  Judge  Polette, 
Jad^e  of  the  Superior  Court  havins  and  exercis- 
ing jurisdiction  in  the  district  of  Three  Rivers, 
is  an  indication  of  the  tribunal  and  of  the  iudee's 
equivalent  to  that  spoken  of  by  the  English 
authors.    lb. 

YI.  Order  or  Judge  fob. 

8.  It  is  not  necessary  that  the  order  of  a  judge 
for  a  writ  of  quo  warranto  should  direct  the 
respondent  to  appear  at  the  place  mentioned  in 
the  petition.    lb. 

Vn.  PETITIOK  FOB. 

9.  A  oetition  for  a  writ  of  quo  warranto  is 
not  null  by  reason  of  the  absence  of  stamps, 
and  the  jud^  to  whom  it  is  presented  may 
allow  the  fixing  of  stamps  at  his  discretion.    lb. 

10.  The  peution  for  a  writ  of  quo  warranto 
takes  the  place  of  the  declaration  referred  to  in 
art.  50  of  the  Code  of  Procedure.    lb. 

11.  The  petition  for  a  writ  of  mio  warranto 
does  not  require  to  be  numbered  when  the  writ 
iteelf  bears  ti^e  number  given  to  it  by  the  Court, 
lb. 


Vni.  FiMonsQ  IN  Cabxs  op. 

12.  The  petition  required  for  the  issuing  of  s 
writ  of  quo  warranto,  which  sets  forth  generally 
the  grounds  of  complaint  is  sufficient  without 
setting  forth  the  details.  Fraaer  &  Buteau,  10 
L.  C.K.  289,  Q.B.I  860. 

13.  On  the  contestation  of  a  writ  of  quo 
warranto  issued  against  the  defendant  as  illo' 
gaily  holding  the  office  of  Commissioner  of 
Schools  for  the  Municipalitv  of  St.  Norbert  d'Ar» 
thabaska,  to  which  the  defendant  pleaded  that 
he  was  legally  elected,  it  was  allowed  to  the 
plaintiff  to  reply,  alleging  the  illegality  of  the 
election,  although  no  such  allegation  was  made 
in  the  original  petition.  Pacaud  &  Qagni, 
17  L.  C.  B.  357,  Q.  B.  1867. 

IX.  Pbocedube  vs, 

14.  Where  proceedings  were  had  to  test  the 
validity  of  the  election  of  the  defendant  as  one 
of  the  directors  of  the  Union  Bank — Held,  that 
to  entitle  a  party  to  the  issue  of  a  writ  in  the 
nature  of  a  quo  warranto,  a  prima  facie  case 
must  be  first  made  out  on  affidavit.  Oibh  v. 
Po8ton,  16  L.  C.  R.  257,  S.  C.  1866. 

15  And  in  another  case — Held,  that  a  writ 
in  the  nature  of  a  ouo  warranto  issuing  under 
the  provisions  of  C.  S,  L.  C.  cap  88,  must  be 
addressed  to  a  bailiff  of  the  Superior  Court,  to  be 
by  him  served  and  returned,  and  .not  addressed 
to  the  defendant  in  the  case.  Henry  v* 
Stmard,  16  L.  C.  R.  273, 8.  C.  1866. 

16.  A  petitioner  issuing  a  writ  of  ^o  war- 
ranto in  term  cannot  proceed  in  vacation  but 
must  proceed  in  term.  Henderson  v.  Lorangerp 
15  L  C.  J.  143,  S.  C.  1871;  997  &  lOlT 
C.  C.  P. 

X.  Writ  of. 

17.  Where  a  petition  was  brought  to  oust  the 
defendant  from  the  office  held  by  him  as  coun- 
cillor for  the  city  of  Montreal,  and  praying, 
further,  that  the  petitioner  be  entitled  to  the 
office,  the  proper  mode  of  impleading  was  KM 
to  be  by  writ  of  summons  under  12  Vic.  cap. 
41,  and  not  by  a  judge's  order  under  14  A  15  Vic. 
cap.  128.  I^fnck  v.  Jiiptn,  4  L.  C.  R.  81,  S.  0* 
1853. 

18  Upon  a  petition  complaining  that  the  de- 
fendant  usurped  the  office  of  director  of  the 
Union  Bank  of  Lower  Canada— ITe^d,  that  the 
writ  issued  under  C.  S.  L.  C.  capt.  88  must  be 
addressed  to  a  bailiff  of  the  Superior  Court,  and 
not  to  the  defendant.  Henry  v.  Simard,  IT 
L.  C.  R.77,  8.  C.1866. 
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debts  created  by  the  author  of  the  sabetitution, 
or  for  other  coets  or  charges  for  which  the 
l^ntor  was  liable  previous  to  the  substitution, 
is  a  valid  sale.land  purges  the  substitution.  lb.. 
k  963  C.  C. 

XLI.  On  Crsdit. 

228.  In  an  action  for  eoods  sold  and  delivered 
the  defendant  cannot  plead  the  giving  of  a  pro- 
missory note  at  long  date,  delivered  to  his  cmli- 
iors  in  settlement  of  such  purchase,  unless  he 

'  proves  that  it  was  accepted  bj  the  latter.    Xa. 
vaiek  Crevier,9L.  C.  K.  418,  Q.  B.  1869. 

229.  Where  a  sale  is  made  on  credit  the  ven- 
dor takes  the  risk  of  the  subsequent  insolvency 
of  his  debtor,  but  he  is  not  supposed  to  contem- 
plate the  escape  or  bankruptcy  of  his  debtor  by 
reason  of  a  state  of  insolvency  existing  at  the 
time  of  the  purchase.  Tempest  exp.  A  Duchedl 
neauy  11  L.  G.J.  67  &  2  L.C.  L.J.  276,  S.  C. 
1867. 

230.  And  where  a  partj  bu  vs  eoods  on  credit, 
knowing  his  afiairs  to  be  in  a  Dad  state,  although 
he  may  have  no  intention  of  defrauding  the  cre- 
ditor, yet  in  law  he  commits  an  injury,  and,hav, 
ing  subsequently  declared  his  insolvency,  the 
court  will  be  justified  in  suspending  his  dis- 
charge for  a  period  within  its  discraion.  lb.,  and 
Ins.  Act,  1876,  sec.  67. 

231.  Even  before  the  code  the  unpaid  ven- 
dor could  not  revendicate  goods  for  the  pay- 
ment of  which  credit  had  been  given  Brown  el 
al  V.  Hawkesworih  ei  oL^  14  L.  C.  J,  114,  Q.  B. 
1870;  1999  C.  C.  &Ins.  Act.  1876,  sec.  82. 

XLIL  Ok  Trial. 

232.  And  in  an  action  for  one  hundred  dollars, 

J>rice  of  a  reaping  and  mowing  machine,  the  de- 
endant  pleaded  that  the  sale  was  made  on  trial 
and  that  on  trial  it  was  found  unsuitable — Held, 
reversing  the  decision  of  the  court  bt^low,  that, 
besides  tne  conventional  warranty,  ibere  was  a 
legal  warranty,  and  that  the  defendant  having 
made  repeated  trials  of  the  machine,  and  found 
it  unsuitable,  the  action  should  have  been  dis- 
missed. Fallen  &  Smith,  1  L.  C.  L.  J.  36,  Q.  B. 
1866;  1476  C.  C. 

XLin.  POSSESSIOK. 

233.  On  a  question  as  to  which  of  the  parties 
had  first  possession  of  certain  immoveables  sold 
the  possession  of  their  respective  vendors  can  be 
invoked.  Bussell  v.  Ouertin  ei  a/.,  10  L.  G.  J. 
133  &  2  L.  G.  L.  J .  42,  S.  G.  1866. 

234.  Where  a  sale  has  been  made  with  war- 
ranty by  the  vendor  of  his  own  acts  and  pro- 
mises, the  buyer  is  entitled  to  possession  before 
paying  the  price  of  sale.  Foutda  ei  cU*  v.  La- 
force,  6  B.  L.  186,  S.  G.  EL  1873. 

XLIV.  Prohibition  to  Aliikati. 

236.  A  sale  of  an  immoveable  may  be  validly 
made  with  a  prohibition  to  alienate,  etc.,  in  the 
shape  of  a  resolutory  clause,  and  which  will 
render  void  all  hypothecs  granted  on  it  in  con- 
travention of  such  prohibition.  lAfneh  k 
HainauU,  6  L.  C.J.  307,  Q.B.  1863$  §70  C.G. 


XLV.  Frisumptioh  of  Fraud  iv. 

236.  Where  the  api)ellants,  being  gamisbee<(, 
made  a  declaration  claiming  oertaiu  of  the  effects 
attached  under  an  assignment  from  one  P  to 
the  appellant  Macfarlane,  who  had  in  turn 
transferred  to  his  co-appellant,  and  the  respon- 
dent contested  the  declaration*-i7e(d!^  revening 
the  judgment  of  the  Queen's  Bench,  that  the 
circumstances  of  these  sales  being  made  withoot 
warranty  did  not  raise  a  presumption  of  frauds 
and  that  the  assignment  naving  been  made  bv 
notarial  deeds  is  not  evidence  that  the  n!«? 
were  not  hon&  fide,  MaeFarkme  etoL  kLe- 
claire  e<  aZ.,  12  L.  G.  B.  374,  P.  C.  1862. 

XLVI.  Promise  of. 

237.  A  naked  promise  to  sell,  without  a  price 
being  named,  ana  without  any  promise  on  the 
part  of  the  vendee  to  buy,  to  pay  for  or  to  accept 
the  land,  is  a  nudum  pactum,  Bekdr  v.  Peiu- 
9on,  2  Bev.  de  L6g.  79,  K.  B.  1816. 

238.  Where  the  defendants  agreed  to  sell  their 
undivided  share  in  a  certain  land  and  premises 
to  one  Laberge  and  hie  wife  and  to  the  plaintii$ 
jointlv — Heldj  that  a  joint  and  separate  actioo 
would  not  lie  to  compel  the  execution  of  the 
agreement,  but  where  action  was  brooebt  kr 
one  of  the  parties  alone — Hdd,  thai  as  the  do&- 
execution  of  the  agreement  was  oocasiooed,  do; 
by  the  refusal  ot  the  defendant,  bot  by  tke 
reftisal  of  the  wife  of  said  Laberge  to  join  in 
the  deed  of  sale,  that  the  action  of  the  plaintiffs 
could  not  be  maintained.  OauUn  k  Picketkt 
3  Bev.  de  Leg.  261,  Q.  B.  1847. 

239.  And  where  an  agreement  was  eotered 
into  between  the  plaintifiTaod  defendant  verhallr 
by  which  the  fonner  agreed  to  rent  to  the  latter 
for  one  year  a  certain  immoveable  prc^iertjiSo*! 
at  the  end  of  the  year  to  sell  the  same  to  him 
for  a  certain  price,  payable  one  half  at  the  time 
of  the  perfection  of  the  sale  and  the  other  bs'f 
in  one  year  ftom  that  time,  and  the  deftodaui 
paid  some  portion  of  the  purchase  money  befof« 
the  lease  of  one  year  had  expired,  and  after  it 
had  expired  the  amount  agreed  upon,  aoMwat- 
ing  to  one  half  of  the  purchase  money,  not  hav- 
ing been  paid,  the  plaintiff  brought  action  \o 
regain  possession  on  the  ground  that  the  sa(e 
hiM  never  been  perfected,  and  that  the  defend  sli 
held  only  under  a  tacit  reconduction  of  the  les^ 
— Held,  that  the  parties  having  agreed  apoa 
the  price,  part  of  which  the  plaintiff  had  ac- 
knowledged in  answer  to  interrogatories  surfmt* 
ei  articM  to  have  been  paid,  and  the  deleodac: 
having  already  possession,  that  tlie  promise  of 
sale  was  equivalent  to  a  perfect  sUe,  and  the  pn»- 
perty  had  passed  to  the  defendant.  Pn^*- 
nauttk  Dube,  3  L.  G.  J.  176,  Q.  B,  1869 ;  U:> 
G.G. 

240.  Action  was  brought  for  the  recover?  c 
lods  ei  venie»  alleged  to  be  due  in  virtueof  aiieed 
of  promise  of  sale — Held,  that  the  promise  <!( 
sale  accompanied  by  deliverr  was  equivalee: 
to  a  sale  and  an  action  for  Jods  el  eeater  wooli 
lie.  The  Seminary  of  Quebec  y^Moffuirc,  > 
L.  G.  B.  27S,  S.  C,  1859. 

241.  And  in  another  cnat—HM,  that  a  p» 
mise  of  aale  followed  by  acioal  poowiion  mu 
equivalent  to  an  abeoiote  aale,  and  a  hypothe 
cary  chum,  created  against  the  vendor. 
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qnentl^  to  flnch  promise  of  sale  was  iooperatiye 
4»  against  the  property  sold.  Chsselink  The 
Grand  TYunk  Rcnhoay  Ccmpany  of  Canada^  9 
L.  C.  a.  316,  Q.  B.  1869. 

242.  And  hdd^  also,  that  where  the  parohaser 
bronght  an  action  against  the  third  party  to 
-whom  he  had  re-sold  a  portion  of  the  pro- 
perty, both  in  his  own  name  as  proprietor  and 
as  agent  of  his  vendor,  he  was  entitled  to  judg- 
ment as  proprietor,  and  his  selling  as  agent. of 
his  vendor  would  not  afifect  his  right  to  recover 
as  proprietor.    lb.  . 

243.  In  an  action  to  resiliate  a  verbal  pro- 
mise of  sale  of  an  immoveable  which  was 
admitted  by  the  defendant,  bat  with  conditions 
different  from  those  alleged  by  the  plaintiff — 
HMy  rerersing  the  judgment  ofthe  court  below, 
that  the  latter  though  he  had  adduced  no  evi- 
dence was  entitled  to  judgment  conformable 
to  such  admissions.  Lacrmx  &  Lambert^  12 
L.  C.  R.  229,  Q.  B.  1862. 

24 i.  Where  the  plaintiff  brought  action  of 
damages  for  breach  of  promise  of  sale  alleged 
10  have  been  made  by  the  defendant,  and  the 
defendant  pleaded  that  there  was  only  a  conver- 
sation aboat  it  and  nothing  binding  upon  him, 
the  defendant — MM  that  to  entitle  the  plaintiff 
to  such  action  the  promise  roust  either  have 
heen  in  writing  or  be  clearly  admitted  by  the 
defendant.  Cagnon  v.  Fecieau,  15  L.  C.  R.  89, 
C.  C.  1866. 

246.  Notwithstanding  that  a  promise  of  sale 
with  delivery  and  actual  possession  is  equiva- 
lent to  a  sale,  still  such  a  contract,  although  it 
be  enforced  by  the  other  party,  fulfilling  the 
conditions  attached  thereto,  is  not  such  a  sale 
a8  transfers  the  absolute  property  in  the  thinf; 
whtdi  is  the  subiect  of  the  contract,  when  it 
appears  that  such  is  not  the  intention  of  the 
partiesybut  on  the  contrary  that  they  have  made 
the  perfection  of  the  sale  to  depend  upon  some 
mibseqnent  act.  Benaud  v.  Arcand  et  al, 
U  L.  C.  J.  102,  S.  C.   1869 ;  1476  &  1478  C.  C. 

246.  And  held,  aleo,  that  the  possession  of 
the  promissor  is  in  no  way  changed  by  the  in- 
loolvency  of  him  to  whom  he  promised  to  sell. 

lb. 

247.  And   held,  that  a  clause  in  a  deed  of 

C raise  of  sale  by  which  the  seller  reserves  to 
iself  the  right  to  take  back  and  revendicate 
the  thing  sold  is  but  a^paeie  commiasaire.  lb. 

248.  Where  the  defendant  verbally  agreed  to 
pell  his  house  to  the  plaintiff  for  $1000,  payable 
•on  taking  possession  on  the  1st  May  following, 
and  the  defendant  subsequently  refused  to  carry 
out  the  agreement,  and  plaintiff  sued  for  title^ 
Held,  on  the  defendant's  own  admission  that  he 
promised  to  sell  the  house  in  question  to  plain- 
tiff on  conditions,  those  conditions  being,  as 
stated  by  plain tiff,$l 000  cash,payable  on  the  1st 
of  May>  tnat  this  promise  constituted  a  valid 
ikgreementof  sale,  and  plaintiff  had  judgment 
accordingly.  Leelere  v.  OcLgnon,  5  R.  L.  447, 
8.C.  1874 ;  1472  C.C. 

249.  Where  the  defendant  entered  into  posses- 
PioD  of  a  pieoe  of  land  in  virtue  of  a  promise  of 
«)ale  gi«<en  by  the  agent  of  the' company  owning 
the  land,  known  as  the  British  America  Land 
<3ompany9  and  petitory  action  was  afterwards 
bronght  against  him  by  the  plaintiff,  who  pre 
tended  to  have  purchased  the  land  from  the 
company,  and  alleged  that  the  promise  made 


by  the  agent  to  defendant  conferred  no  title 
whatever — JETeJd,  reversing  the  judgment  of  the 
court  below,  on  proof  that  plaintiff  was  only  the 
tool  of  the  company  who  wished  to  get  the  land 
back  on  account  of  the  discovery  of  a  mine  upon . 
it,  that  the  promise  of  sale  made  by  the  agent 
must  be  held  to  be  good,  especially  as  it  bad 
been  accompanied  by  possession,  to  the  know- 
ledge of  the  company.  Dubrule  k  Lafoniaine 
1  R.  L.  709,  Q.  B.  1868 ;  1478  C.  C. 

250.  Where  the  plaintiff,  by  an  agreement  in 
writing,  transferred  to  the  defendant  a  barge,  to 
use  and  take  possession  of  at.once,but  subject  to 
the  express  condition  that  such  use  and  posses- 
sion would  give  the  defendRnt  no  right  of  pro- 
perty in  the  barge  until  he  should  have  com- 
pleted delivery  of  600  tons  of  coal  to  plaintiff; 
according  as  the  latter  would  require  it,  and  the 
barge  was  lost  by  force  majeure,  without  fault 
on  uie  part  of  the  defendant,  before  all  the  coal 
was  delivered  (though  after  the  time  mentioned 
in  the  agreement  in  which  it  was  to  have  been- 
delivered) — Held^  that  these  circumstances  did 
not  take  the  case  out  of  the  ordinary  rule,  and. 
that  the  loss  of  the  barge  fell  on  the  plaintiff  as 
owner,and  the  defendant  was  not  bound  to  com- . 
plete  the  deliverv  of  the  coal.  Beaudry  v, 
Janesy  15  L.  G.  J.' 118,  S.  C.  R.  1871. 

XLVII.  QUAKTO  MiNORIS. 

• 

251.  Where  land  sold  is  found  to  be  less  than 
the  alleged  extent  or  quantity ,the  consideration 
money  must  be  proportionate  I  v  reduced.  Wal- 
ton V.  Doddsy  1  L.  C.  L.  J.  66,  S.  C.  R  1866; 
1500  &  1501.  G.G. 

XLVIIl.  Redemptiok. 

252.  In  an  action  by  a  proprietor  to  set  a^ide 
the  sale  of  a  lot  of  land  made  by  the  municipal-, 
ity  in  which  it  is  situated  for  taxes — Held,  con- 
firming the  judgment  of  the  court  below ,a  limit 
of  two  years  provided  by  the  statute  27  Vic, 
cap.  9,  in  which  land  sold  for  taxes  may  be  re- 
deemed, runs  from  the  date  of  the  deed ;  that  at 
the  same  time  it  runs  only  in  favot  of  the  adju- 
dicataire,  and  the  sale  may  be  set  aside  for  irre- 
gularities at  any  time,and  the  corporation  held 
in  damageB,etc.,  therefor.  The  Corporation  of 
the  County  of  Arthabaaka  &  Barlow,  1  R.  L. 
759,  Q.  B.  1870  ;  1015  &  1019  M.  G. 

253.  In  a  sate  with  redemption  the  vendor  ts 
nut  obliged  to  make  a  previous  offer  and  deposit 
of  the  amount  which  the  vendee  is  entitled  to 
be  reimbursed  in  order  to  exercise  his  rights. 
Dofion  &  St  Germain,  15  L.  G.  J.  316,  Q.  B: 
IS71. 

254.  And  also  that  a  verbal  and  formal  offisr 
is  sufficient    lb. 

255.  And  where  such  offer  has  been  made  the ' 
costs  of  action  are  due  to  the  plaintiff,  the  ven- 
dor,   lb. 

XLIX.  RvMEDT  or  Buyer  where  Goods 
ARE  Inferior  to  Pdrohase. 

266.  In  an  action  in  assumpsit  for  goods  sold 
and  delivered,to  which  the  defendant  pleaded 
that  the  article  delivered  was  of  an  inferior 
quality,  and  that  within  three  days  after  its  de- 
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Hverf  he  Utd  notified  tiie  pTainiiirii  and  oflMd  lo 
]«tiimf|ie  goods— J96M,that  u  aeon  as  the  pur- 
chaaer  asoertaina  that  the  merchandise  delivered 
obeis  not  answer  the  order  given  he  most  return 
ttiem  to  the  vendor,  or  give  him  notice  to  take 
theih  bac^ ;  if  he  does  not  do  so  he  cannot  after- 
wards plead  that  the  goods  were  not  fit  fi>r  the 
]^i^p6ee  for  which  he  intended  to  use  them. 
Wurtele  v.  Bosweily  3  Rev.  de  L6g.  193,  Q.  B. 
IB47 ;  1632  &  1530  C.  G. 

li.  ^Missioir  or. 

267.  A  qells  a  qnantitv  of  timber  to  B,  part  of 
Q\t  price  only  to  be  paid  ondehvery  of  the  tim- 
ber. A  makes  delivery,  and  B  omits  to  paj  any 
part  of  the  price ;  thereupon  A  brings  an  action 
to  rescind  the  contract  of  sale,  andby  attach- 
ment, in  re?endication  attaches  the  timber — 
jEtddfihtki  this  action  coald  be  maintained,  and 
ihat  the  timber,  so  ftur  as  it  could  be  identified, 
sliould  be  restored  to  A.  Moore  eiald  Dyke 
^  ol,  8.  R.  538,K.  B.  1833. 

iB6,  In  an  action  by  a  vendor  in  reeolntion 
of  the  sale  on  account  of  non-payment  of  the 
fmrchase  money,  the  purchaser  having  in  the 
mterval  transferred  it  to  others,  sublet  to  the 
charge  of  paying  the  purchase  money  in  question 
— Ifttd,  reversing  the  judgment  of  the  court 
below,  that  notwithstanding  his  deed  of  sale  had 
^ver  been  resisteted  under  the  statute  4  Yic., 
MX  30,  the  plaintiff  waa  entitled  to  a  resciasioo 
of  the  sale*  unless  the  defendant  preferred  within 
Uie  period  Allowed  by  the  court  to  pav  the  amount 
due  with  interest  and  costs.  Paimtmde  Vi 
Leriger  de  Ltmlante,!  L.  G.  J.  106,  Q.  B.1867 ; 
1536, 1552  A  2100  G.  G. 

259.  Where  the  plaintiff  sought  the  rescission 
f^.a  d*od  of  sale  on  account  of  dol,  and  the  de- 
ftpdant  pleaded  the  prescnpUon  of  ten  years  in 
^fi^  action  in  rescission — Meld,  that  as  the  dol 
was  oply  discovered  within  the  ten  years  that 
tllie; action  must  be  mabtained.  Picauli  v.  2)e- 
W#»  2  li.  C.  J.  207,  S.  G.  1858 ;  2258  G.  G. 
,  ,260.  In  1852  the  plaintiff  i^nd  her  sister  sold 
pQ  \\ke  detendant  a  certain  property  for  a  life  rent, 
\}^p  deed  containing  a  clause  to  the  effect  that, 
j^  the  de)E!^ndant  failed  to  make  payment  of  the 
life  rent, the  vendors  would  be  entitled  to  procure 
\fip  emitting  aside  of  the  sate  and  to  resume 
possession  of  the  property.  In  1857  the  defen- 
au^  having  failed  to  make  payment  of  the  rent, 
jbQing  then  eight  quarters  in.arrearfs  the  parties 
f^  tn^  deed  of  l8o2  made  another,  hy  which  the 
jiefendant  retroceded  to  the  plaintiff  and  her 
BJif  ter  a  certain  portion  of  the  property,  and  pro- 
viding that  the  vendors  should  retain  tneir 
^^apg^B  and  pr.vilege  of  baillmr  de  fondi 
under  the  deed  of  1852,  and  that  the  defendant 
^hould  .assign  to,  thfm  the  rent  e^o.,  of  the 
Itrope^ty  leftnim.  In  1859,  the  defendant  having 
acain  failed  to  make  payment  of  the  rent  due, 
theplaintiff  brought  action  to  rescind  the  deed 
— Meifi,  that  the  resolutory  clause  in  the  ^st 
Yeed  had  ceased  to  exist  By  reascn  of  the  trafte- 
action  in  the  deed  of  1857.  ihane  r.  Smith,  11 
hj>  C.,B.  3:>7,  S.  G.  1860. 

"S61f'  In  an  action  by  a  vendor  of  a  Yd  of  land 
^^aipsi  {he  vendee,  and  a  third  party  to  whoni 

e  tfi^d  had  been  afterwards  sold^  pra3ring  fof 

e  Jresblui  on  of  boCh  deeds  of  ^tAe,  oy  reason  of 
the  non-payment  of  the  balance  of  the  puniiase 


money  due  under  the  Ural  deed— Jid^  thaitiie 
action  oonld  noi  be  inalntainad,  te  tlim  was  no 
oflbr  bj  the  plaintiff  to  mmburte  to  tlie  pur- 
chaser certain  snms  paid  bj  him  on  aodount  of 
a  debt  indicated  in  both  deeds  as  due  to  the 
seignior,  and  also  a  certain  aaai  p^  on  aooount 
of  a  joint  and  several  obligation  of  tiie  vendee 
and  the  pluntiff,  ibr  the  pajmenl  of  tvhich  the 
land  in   question  was  mortMged  by  the  first 

Furchaser.     SurprenatU  v.  SttriurtfumU  et  air 
2  L.  G.  B.  397.  S.  a  186L 

262.  Where  fjatntifif  broogfa  t  ietioo  taaei  teide 
a  deed  of  sale  made  to  deftndant,  on  the  ground 
that  he,  the  plaintoff,  had  been  deeof  ved  into 
makmg  it,  being  previooelT  therela  and  sub- 
sequentlr,  by  a  course  of  nabitoal  inebiiety, 
renderea  totallv  unfit  to  tranaact  any  borinesa,. 
and  the  defen<&nt  had  also  promiaed  to  return 
the  land  on  demand,  and  the  deiendant  allowed 
that,though  the  plaintiff  was  ad<fi€Uid  loliquor> 
he  was  not  intoxicated  at  the  time  of  ihe  sale 
—/Teld;  reversing  the  decision  of  diecoort  beknr, 
that  there  were  no  groundasoffieieiiliAr  anDol- 
linc  the  sale.  /ftet»  k  Maionmr,  tU^  G.  J.  285,. 
Q.  B.  1862. 

263.  The  action  in  resili^tkHi  of  »  dsid  of  sale^ 
in  defatilt  of  payment  of  the  purchase  mooey, 
may  be  ezerciSM  at  any  time^en  w1n»  the  pro> 
perty  has  passed  into  die  haadsof  athiMlptftr. 
Poirier  v.  Taeei,  7  L.  a  J.  226  A  13:KX.  &. 
459,  B.  G.  1863;  1648^  1652  A  1100  a  a 

264.  A  stipulation  on  the  part  of  tke  pmiMner 
fo  be  subject  to  any  servitude  whiA  aisv  exisi 
On  the  property  purehased,whether  tbey  cOnduee 
either  to  his  loss  Or  advantage,  withooi  rscoane 
i^inst  the  vendor,  the  said  vendor  sa  tSie  same 
time  declaring  himself  ignorant  ofaiif  servitude 
on  the  property, except  a  right  of  passiigieonfoot 
or  in  carriage  over  the  same  oiopei^  in  liivorof 
Pierre  Monastesse,  which  theporcbassf  would 
be  subject  to  under  the  above  stipulation,  did 
not  prevent  the  purchaser  fhim  oSiriaridiag  a 
rescission  of  the  sale  or  a  diminntion  of  tlie  pnee, 
if  such  servitude  was  accompanied  bjachax^ 
of  maintaining  the  passage  in  questioiv  where 
such  charge  was  known  to  the  vendor  but  not 
to  the  purchaser  at  the  time  of  sale.  CkMHe  ?. 
Malhioi,  10  L.  G.  J.  78,  a  G.   1866;  1510  C.  C. 

265.  Wh^re  a  case  of  rafs  was  sold  by  moi- 
ple»  and  actk>n  was  brought  to  resiliate  the 
sale,  on  the  ground  that  the  ra^  %ere  not 
according  to  sample,  and  rbe  evideooa  i>ap> 
ported  the  allegations  of  the  plaintill — Heii^ 
that  the  action  was  good  and  aeoordiaidy  su.^- 
tained.  Btmtin  A  BAert,  10  L.  C.  J.  1  A  L 
L.  G.  L.  J.  M,  Q.  B.  1865. 

266.  And  held,  alfKS  that  the  aaeie rseeptiin 
of  the,  rag<<  at  the  railway  Matiun  where  thej 
were  delivered,  without  special  examinalioa  cr 
comparison  with  the  sampt^  and  the  pavmeot 
of  a  sum  of  money  on  aooount^  da  the  suppo- 
sition that  all  was  ligh^  would  not  qpstoe  tf 
a  bar  to  the  vendee's  right  of  repndlAlag  the 
sale  aftei  tie  discovbry  uiac  the  "rags  ^slfre  not 
according  to  sample.    lb. 

267.  Eut  kOd^  also,  th*t  the  vendee  nast  re- 
turn the  goods  Within  a  iMsoaabtedeiM^Drsive 
notice  of  his  inteniidn'  Urdo  sOb  Ibi  4  IfiOO  CC. 

268.  Apui^ha^picMidBseAaoaelkpmrMt"' 
sion  of  a  sale  on  atiootittt  oftisisii.  ^elifre 
ffMHWef  the  just  tala^.  Ckm^iMbm  t.3Mmk  1* 
L.G.J.  194,0.  6.1868W 
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17.  The  plaintiffa,a  railway  company,  sued 
fot  ftlOOO,  toe  araoant  of  ten  sharee  subacribed 

"^by  ttie  defendant  In  a  small  book  opened  by  the 
secretary  of  the  company,  as  a  special  sub- 
Bcn{>tion  list,  by  which  the  defendant  a{;re6d  to 
fMy  for  the  ten  shares  when  the  railway  m  ques- 
^oa  ran  to  We8tFarnham,and  on  concfition  that 
it  was  oonstiucted  to  Gran  by,  **  or  within  three- 
'*'  quarters  of  a  mile  from  my  tannery"  — Held, 
^hat  although  the  railway  in  question  did  not  run 
4o  within  three-quarters  of  mile  of  defendant's 
tannery,  that  as  it  ran  near  to  it,  the  condition 
^as  substantially  fulfilled^  and  that  the  de- 
fendant was  liable  to  pay  for  the  said  shares, 
4tnd  thati  without  regular  calls  having  been 
made  therefor,  the  eubiscription  bein^  a  special 
one.  The  Stansteadf  Shefford  and  Chamhly 
Railway  Company  y  Brigham,  17  L.  C.  R.  54, 
^.  C,  188S. 

18.  The  plaintiffs,  an  American  railway 
-company,  were  induced  te  extend  their  railway 
'to  tae  Canadian  line  on  the  condition  that 
•  those  in   Che   neighborhood  of  the  line  wonld 

subscribe  a  certain  amount  of  the  money  neces- 
aary  to  do  sa    The  defendants  subscribed  for 
>two  shares  on  the  following  condition  :  "  if  I 
obtain  my  money  from  the  St.  Lawrence  Koad.''' 
Subsequently  the  defendant  refused  to  pay  the 
instalment  or  call  upon  his  shares,  and  to  an 
,  action  by  the  company,  pleaded  that  the  money 
had  been  subscribed  on  the  understanding  that 
4he  terminus  of  the  road  was  to  be  fixed  at  Derby 
Line  Village,  whereas  it  was  fixed,  contranr  to 
the  wishes  of  defendant,  at  Walker  place,  which 
WAS  some  distance  otf-^J/eld,  confirming  the 
judgment  of  the  Superior  Court  and  reversing 
that  of  the  Court  or  Review,  that  the  company 
'were  not  bound  to  fix  the  terminus  of  the  road 
at  the  place  indicated  by  defendant,  but  were 
at  liberty  to  select  as  its  terminus  any  conve* 
nient    place   on  the   boundary  line,    and  that 
<]efieDdant  could  not  be  relievea  from  his  obliga- 
tion under  such  contract  in  consequence  thereof. 
The  Conneciicut  and  Passunwsic  jRailway  Com- 
•pony  and  Comatoekf  I  H.L.  ^9,  Q.B.  1870. 

YI.  Powers  of. 

19.  Proceedings  were  taken  for  an  injunction 
Mun«ft  the  Grand  Trunk  Railway  Company  of 
l^nada,  on  the  ground  that  the  company  tiad 
illegally  carried  on  the  business  of  carters  within 

'4he  city  of  Montreal,   and  conveyed  freight  to 
«nd  from  the  city  to  their  depots,    ana    had 
charged  tolls  and  freight  for  such  conveyance 
'Without  the  aicthority  of  any  by-law  approved 
'by  the  goyernor  in  council,  injuriously  to  the 
•carters  and  crtizens  of  Montreal,  and    a  judg- 
ment was  prayed  for,  declaring  that  in  so  doing 
'  Chey  had  exercised  a  franchise  not  conferred  by 
law,  and  exceeded  their  legal  powers,and  praying 
also  that  the  company  be  enjoined  to  abstain 
from  using  the  occupation  of  carters  within  the 
city  of  Montreal,  and  be  restrained  fh>m  carry- 
ing freight  between  the  railway  depots  and  tne 
fnerchants*  stores^-lTeZ^  on  demurrer    to  the 
I>lea  of  defendants,   that  the   company  had  a 
Tight  to  employ  particular  carters  exclusively 
tbr  collecting  and  delivering  freight,  where  the 
«yidenoe  showed  that  such  practice  was  not  in* 
Qrioas,  but,  •on  the  contrary,  advanta^ous  to 
jbe  general  public,  and  moieoyer  was  mciden- 


tal  to  their  business  as  common  carriers.  Car- 
tier  V.  The  Orand  Trttnk  Railway  Company  of 
Canada,  16  L.C.  R.  91  k  12  L.CJ.  149,  ^  C. 
1865. 

20.  And  hdd,  also,  that  the  plaintifih  had  not 
shown  that  they  had  suffered  to  such  an  extent 
as  to  justify  the  issuing  of  the  injunction  prayed 
for.    lb. 

VII.  Power  of  Conductor. 

21.  Where  an  indictment  was  laid  against  a 
conductor  of  a  railway  train  for  having  put  a 
passen^r  off  the  train  who  refused  to  pay  his 
iwe—Held,  that  under  the  circumstances  the 
conductor  was  fUlly  iustified  in  doins  so  under 
the  proyisionsof  sec- 106,  cap.  66,  of  tne  C.  S.  C* 
Regina  v.  Faneuf,  6  L.  C.  J.  167,  Q.  B.,  & 
The  Grand  Truntc  Railway  Company  of  Cana 
da  &  Cunningham,  11  L.C.J.  107,  Q.B.  1861. 

VIII.  Prescription  of  Action  Against. 

22.  To  an  action  by  a  laborer  for  damages  for 
injuries  suffered  by  him,  while  working  on  the 
railway  of  the  defendants  and  in  their  employ, 
the  defendants  pleaded  the  prescription  of  six 
months — Held,  that  such  prescription  did  not 
apply  to  actions  of  damages  for  injuries  caused 
by  tne  neglect  or  malfeasance  of  the  company's 
servants  in  the  management  of  the  road.  Cfer- 
main  v.  The  Montreal  and  New  York  Railway 
Company,  6  L.  C.  R.  172,  S.  C.  1856,  t 
Botteherville  v.  The  Orand  Trunk  Railway 
Company,  1  L.  C.  J.  179,  S.  C.  1857,  &  Mar- 
shall v.the  Orand  Trunk  Railway  Company  of 
Canada,  1  L.CJ.  6,  S.C.  1855. 

23.  And  in  an  action  ofdamaees  brought  by  a 
tutrix  to  minor  children  for  tne  death  of  the 
father,  who  had  been  killed  by  an  accident  on 
the  railway — Held,  that  the  action  was  pre- 
scribed by  one  year,  and  it  must  therefore  be 
dismissed.  Filiairault  v.  The  Orand  Trunk 
Railway  Company^  of  Canada,  2  L.  C.  J.  97, 
S.C.  1857  ;  Q.  32  Vic.  cap.  51,  sec.  21. 

IX.  Prescription  of  Action  by. 

24.  Where,  to  an  action  by  a  foreign  railway 
company  fbr  the  amount  of  calls  on  snares  sub- 
scril^  by  defendant,  the  defendant  pleaded  the 
prescription  of  six  years — Held,  that  such  pre- 
scription did  not  apply.  The  Connecticut  & 
Passumpnc  Rivers  Railway  Company  &  Com* 
siock,l&.L.  589,  Q.B.  1870. 

XI.  RiQHTS  OF  Bondholders. 

25.  The  olaintiff  brought  action  against  the 
Grand  Trunlk  Railway  Company  on  the  ground 
that,  as  a  preferential  bondnolder,  he  was  enti* 
tied,  under  the  Act  of  1856,  to  a  first  hypothec^ 
lien  and  mortcaffe  un  the  railway,  its  tools  and 
property  of  aU  Kinds  and  descriptions,  and  was 
entitled  to  have  its  tolls,  rents,  profits,and  reven- 


•  Aoy  pasMnger  rafasins  to  pay  hit  fSre  may,  by  the 
oondnotor  of  the  train  ana  the  terraiiti  of  the  comi 
be  pat  oat  of  the  can,  with  Ids  luggage,  at  any  as 
■       -  ■     -=^^      i.astha 


■topping  place,  or  near  any  dwelling  hoaie,  ^ .«,  «v«- 
doctor  eleeti,  the  oondaotor  tm  ttop|piBg  tne  train  aad 
asLnff  no  nnneoewsry  force.   Q.  83  vlo.  oap.  Bi,  see.  90^ 
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nee,  alter  payiuent  of  workipg  ezpeD0eey  Miplied 
to  pay  the  ihiertei  on  snch  preferential  bondB, 
and  aaked  tliat  jnagment  be  rendered  in  bia 
favor  for  the  overdue  interest  on  the  coupons 
held  by  hiniy  and  that  the  court  do  name  a 
sequestre  (Beceiver)  by  whom  the  railway  might 
be  worked  under  the  direction  of  the  court,  and 
ita  proceeds  applied  as  aforesaid — Hddf  that  the 
company  was  personally  indebted  to  the  plain- 
tiff in  tne  amount  claimed,  for  which  judgment 
would  go  with  costs ;  but  it  was  not  in  the  power 
of  the  court  to  grant  the  other  condusions  of  the 
plaintiffs  petition,  inasmuch  as  a  Beceiver  is 
unknown  to  the  courts  of  this  Province,  and  to 
sequestrate  the  property  would  be  to  take  it  out 
of  the  hands  of  tne  directors,  who  were  appointed 
unaer  authority  of  parliament,  and  under  whose 
authority  only  they  could  be  deprived  of  their 
powers;  and  moreover  because  the  law  of  thi^ 
Frovince,  regarding  the  sequestration  of  prop- 
erty, does  not  for  these  reasons  apply  to  the 
jndfidal  sequestration  of  the  property  of  bodies 
corporate.  Morrison  v.  The  Grand  Trunk 
BmluKUf  Company  of  Canada^  5  L.C.J.  318, 
S«C.  1861* 

]&II.  RoLuvo  Stock  or. 

26.  The  rotting  stock  of  a  railway  in  Lower 
Canada  is  a  part  of  its  realty,  being  immove- 
able by  destination)  and  as  such  is  not  liable  to 
■ei2ure  under  a  writ  of  execution  de  bonis.  The 
Cfrand  Trunk  Railway  Company  v.  The 
Eastern  Toumships  Bank,  10  L.  C.  J.  11  &  16 
L.  C.  B.  173  &  1  L.  C.  L.  J.  53,  Q.  B.  1865 : 
375  A  389  C.  G. 


RATIFICATION. 

I.  Effsct  or,  see  MABRIAOE,  TUTQB^ 
SHIP,  Ac. 

n.  Or  AocEPTAxoB  or  Dohatiov,  see  DONA- 
TION, AccEPTAKeB  or. 

m.  Or  Acne  or  Btam  see  ACTS. 

lY.  Or  I>B£Da,  see  DEEDfi. 

y.  Or  Sale,  <ee  SALE. 

VI.  Or  TiTLi,  see  CONPIBMATION  OF 
TTTLE- 

VII.  Or  TBAVSAcnoK,  iff  TRANSAC- 
TION. 


REAL  BIGHT. 

I.  What  n. 

29.  Where  the  lecialature  granted  a  Frivibfle- 
to  a  person  to  buiM  »  bridge  and  charre  toll^ 
therefor,  prohibiting  at  the  same  time  au  other 
persons  from  building  a  similar  bridee  lor  caia 
within  certain  limits  from  said  bridge— iTeUr 
that  this  did  not  give  to  the  grantee  a  real  ri^t 
such  as  would  found  an  action  en  coatplottUe 
or  possessory  action.  Oirard  v.  Boukutger 
ei  aly  17  L.aJ.  263,  S.C.  1872. 


REALTY— iSc«  PBOPBBTT,  DmceiP' 


TIO!f  OF. 


XYL  TBAKsrsB  or  Shares,  see  Liability  I 


BEALIZATION— &«    MOBILIZA- 
TION. 


or. 


27.  Where  a  petition  for  a  mandamus  was 
demanded  against  a  railway  company  to  compel 
it  to  make  tne  necessary  entries  in  their  b  ok  of 
the  sale  to  the  petitioner  of  a  number  of  shares 
in  the  capital  stock  of  the  company — Held,  to 
be  the  duty  of  a  clerk  or  secretary  to  enter  the 
names  and  places  of  residence  of  the  owners  of 
stock  in  the  company,  and  that  the  Superior 
Court  had  jurisdiction  to  enforce  such  duty 
unde)  12  Vic.  cap.  41.  McDonald  v*  The  Mont- 
real and  New  York  Railway  Company^  6  L.C.R. 
232,  S.C.  1856. 

28.  Action  was  brought  for  the  recovery  of 
unpaid  shares  in  the  stock  of  a  railway  com- 
pany by  a  creditor  of  the  company  i^inst  a 
shareholder — Held,  that  notwithstanding  the 
transfer  of  the  shares  by  the  defendant,  previous 
to  the  institution  of  the  action,  that  the  plaintiff 
would  be  entitled  to  recover,  if  the  debt  accrued 
and  became  due  while  the  shares  were  in  the 
defendant's  name  in  the  books  of  the  company.* 
Cockhum  V.  Beaudry,  2  L.  C.  J.  283,  S.  C.  1868. 


*  Each  shareholder  shall  be  indiTidually  liable  to  the 
credlton  of  the  company  In  an  amount  equal  to  the 
amount  unpaid  on  the  stock  held  by  him,  for  the  debts 
and  llablUttea  thereof,  and  nntil  the  whole  amount  of  his 
■took  ha*  been  paid  up,  but  shall  not  be  liable  to  an 
aetlon  therefor  before  an  execution  against  the  company 
has  been  returned  unsatisfied  in  whole  or  is  part.  Q.  32 
Vic.  cap.  61,  sec.  18. 


REBELLION  1   JUSTICE— &c  EXEL 
CUTION,  IMPRISONMENT,  Ac. 


RECEIPT. 

L  Datb  of,  30. 

II.  Evidence  or,  31. 

III.  May  be  Set  Aside,  32,  33. 

IV.  Obtained  by  Fraud,  34. 

V.  Proof  by,  36. 

VI.  Signature  of,  36. 

I.  Date  OF. 

30.  Where  the  defendant  to  an  action  for  the  ba- 
lance of  an  account  pleaded  that  the  account  wa^ 
settled,  being  receipted  acroas  the  face  of  it,  and 
the  plaintiff  replied  that  there  was  no  date  to  the 
receipt,  but  the  party  who  signed  it  was  bpougbj 


dismissed 
69,  8.C,  1866. 

II.  Evidence  of. 

31.  In  an  action  on  a  promiesoiy  note— Fe*f 
that  evidence  may  be  «d<iaoed  to  ex]>lain  afc 
agreement  which  is  not  cleapJy  deflned  ma  Re- 
ceipt which  has  been  gnuate^  and  which  «  p%" 
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daoed.    Oarth  t.  Woodbury  e<  ol,  1  L.G  J.  43, 
8.  C.  1866;  A  9  L.  C.  R.  ^,  Q.  B.  1234,  C.  C. 

in.  Mat  be  Set  Abide. 

32.  It  18  admiSBible  to  prove  that  the  money, 
.reoeiplof  which  is  set  forth  in  a  deed  of  Mtle,  was 
never  _paid.  Doyon  v.  Doyon,  3  R.  L.  446, 
S.C.R.  1871;  1234  0.  a 

33.  An  appeal  was  had  from  the  Superior 
Coort  maintaining  an  action  for  -a  balance  alleg- 
«i  to  be  due,  notwithstanding  the  production  by 
Uie  appellants  of  a  written  receipt  for  the  amount 
— Htia,  reversbg  the  judgment,  that  the^'ma 
facie  proof  of  payment  offered  by  a  receipt  in 
writing  can  be  destroyed  only  by  the  clearest 
and  most  positive  evidence  of  error.  Bell  & 
AmUnh  20  L.  C.  J.  281,  Q.  B.  1876. 

IV.  OBTADnBD  BT  FrAVD. 

34.  But  where  a  clerk  received  from  a  debtor 
of  his  employer  a  portion  of  the  amount  due  on 
a  promissory  note,  and  gave  a  receipt  there* 
for,  and  shortly  afterwards  the  debtor  return- 
ing represented  that  he  had  paid  so  much  on 
account  of  said  note  a  short  time  previously,  for 
which  he  had  received  no  receipt,  and  asked  for 
a  receipt  for  both  amounts  together,  which  the 
clerk  gave  him — Heldy  on  an  action  to  recover 
the  balance  unpaid  on  the  promissory  note,  re- 
versing the  judgment  of  the  court  below,  thai  the 
evidence  of  the  clerk  could  be  received  to  shew 
that  he  had  signed  such  receipt  in  error  and  by 
means  of  fraud,  and  misrepresentation  on  the 
part  of  the  defendant.  Whitney  v.  Clarke  3 
L  C.  J.  89,  S.  G.  1858 ;  993  k  1234  G.  0. 

V.  Proof  by. 

36.  It  is  the  business  of  the  creditor  when  the 
debtor  pays  in  coin,  to  examine  and  to  estab- 
lish the  value  of  such  coin,  and  he  cannot  afler 
his  receipt  dispute  the  amount  received.  Rivers 
V.  Wkiineyy  2  Rev.  de  Ug.  332,  K.  B.  1816. 

VI.  SlGHATURE  OF. 

36.  The  signature  to  a  receipt  of  money  by 
mark  may  w  proved  by  the  testimony  of  the 
attesting  witnesses.  Neveu  et  ux.  v.  DeBleury, 
3  L.  G.  J.  87,  S.  C,  1858. 


RECEIVER— 5c«  SEQUESTRE. 


RECOGNIZANCES. 

I.  In  Grimiwal  Gases,  see  GRIMINAL  LAW, 

BAIL, 
n.  Ik   Election    Gases,  see   ELEGTION 

LAW. 
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BECORDEB. 

•  I.  JuDOMBjiTs  OF,  §e^  JUDGMENTS, 
n.  JviieDvarwK  of,  37. 
ni.  Peoosdurs  Before,  38. 

n.  JvBiBDionov  OF. 

37.  the  recorder  has  no  jurisdiction  to  decide 
on  the  objection  that  no  evidence  of  record  exists 
to  show  that  the  amount  of  penalty  and  costs 
has  been  deposited  with  the  olerk  of  the  peace 
withm  fifteen  days  from  the  date  of  judgment 
aooOTdinfftoa8.L.G.cap.6,sec.6L  nomp- 
sonABOlmare,  7  L.  G.  J.  74,  Q.  B.  18i53, 

in.  Procedure  Before. 

38.  On  an  application  to  quash  a  judgment 
rendered  by  the  recorder  at  Montreal,  on  the 
ground  of  want  of  jurisdiction,  etc.— JBTcW,  that 
the  recorder  was  exempt  by  statute  from  making 
any  record  of  the  evidence  adduccKl  before  him, 
and,  coosequentlv,  the  Superior  Court  had  i^o 
means  of  testing  the  question  of  jurisdiction,  the 
solution  of  which  was  dependent  upon  the  pre- 
cise character  of  such  evidence.  Gould  exp.  & 
Bpurret,  1  L.  G.  J.  162,  S.  G.  1857,  &  Q.  37 
Vic.  cap.  61,  sec.  147. 

RECORDER'S  COURT. 

I.  Conviction  by,  see  CONVICTION. 

II,  JtrRisDioTioN  of,  see  JURISDICTION. 


RECORDING  OFFICER. 
L  Who  is,  see  HIGH  CONSTABLE. 


RECORDS. 

I.  Evidence  of,  see  EVIDENCE. 


RECORS— &«  EXECUTION. 


RECOVERY. 
I.  Of  Money  Paid  in  Error,  see  ERROR. 


RECONCILIATION— See     LIBEL 
AND  SLANDER. 


RECUSATION. 

I.  Grounds  of,  39-44. 

II.  Of  Assignee,  45. 

III.  Jurisdiction  in,  46. 

IV.  Procedure  in,  47. 

I.  Grounds  of. 

39.  The  fact  that  a  judge  is  related  to  a  share- 
holder of  an  incorporated  atssociation,  party  in  a 
case,  does  not  render  him  liable  to  be  recused. 
La  Compagnie  d* Assurance  du  Canada  v.  Free- 
man, 3  Rev.  de  L6g.  86,  K.B.  1847  ;  176  C.C.P. 

40.  On  a  petition  for  the  recusation  of  one  of 
the  judges  of  appeal — Held,  that  the  recusation 
contemplated  by  the  Ordinance  of  1667  can  only 
be  made  in  writing,  and  that  the  hatred  men- 


1119 


BECUSATION. 


BEOISTBAB. 


1120 


tioned  in  the  8th  Art.  of  the  OrdiDance  miiflt  be 
hatred  on  the  part  of  the  judge,  and  mast  be  so 
all^;^  and  proved,  fatlioff  which  the  reaeone 
of  recosation  will  be  held  to  be  impertinent. 
Benaud  k  Gugy,  8  L.CJt.  246,  Q.B.  1858;  176, 
aec.  6,  C.C.P. 

41.  And  A«2i,  ftirther,  that  the  hatred  therein 
mentioned  (SnimiHe  capiiale)  must  be  a  decided 
hatred,  known  and  manifest,  such  as  would  re- 
sult from  the  killing  of  some  near  relative  of  the 
person  urging  such  recusation,  or  the  result  of 
differences  or  personal  enoouDters  between  such 
person  and  the  jud^  which  would  creat*"  a  feel- 
ing of  revenge,  which  might  lead  to  using  the 
opportunity  of  destroying  the  life,  the  honor  or 
personal  advantage  of  one's  enemy.    lb. 

42.  A  ^i  torn  action  was  taken  against  cer- 
tain parties  who  had  constructed  a  bridge  in 
partner8hip,and  collected  and  received  toll  there- 
for,  without  depositing  a  declaration  of  partner- 
ship,  in  accordance  with  the  terms  of  the  statute, 
and  the  only  judge  in  the  district  in  which  the 
action  was  brought  was  one  of  the  original 
parties  to  the  partnership,  but  had  since  ceased 
to  have  any  interest  thereio^JETeZd,  that  this 
did  not  give  rise  to  a  demand  in  recusation. 
LecUrc  qui  tarn  v.  Bilodeau,  12  L.  C.  J.  20  &  4 
C.L.J.  42,  C.C.  1867. 

43.  But  where  a  judge  had  in  an  action  be- 
tween the  same  parties,  but  in  another  court, 
expressed  his  opinion  and  delivered  judgment  in 
accordance  therewith  on  the  pretensions  of  the 
parties,  which  pretensions  were  to  be  urged  in  the 
second  CMe—Held,  that  he  should  refrain  ftom 
eiUing.  Hall  A  Bryan,  13  L.  G.  J.  252,  Q.  B. 
1869;  176,  sec.  6,  C.C.P. 

44.  Roman  Catholic  judges,  in  cases  involving 
the  right  of  the  civil  power  to  entertain  an  appeal 
in  the  nature  of  an  appel  eomme  cPabus,  cannot 
be  recused  on  the  ground  that  they  acknowledge 
the  Roman  authority.  Brawn  k  Tke  Ouri^ 
<tc.,  tf  Notre  Dame  de  MontriaL  20  L.  C.  J. 
1228,  P.C.  1874. 

II.  Of  Assiokeb. 

45.  An  assignee  to  an  insolvent  estate  is  not 
a  jadge  within  the  meaning  of  Art.  176  of  the 
Code  of  Procedure,  and  therefore  cannot  be 
recused  in  the  mode  prescribed  in  the  Code,  and 
proceedings  to  disqualifjr  him  must  be  taken 
m  the  manner  prescribed  bv  the  Insolvent 
Act.  The  Mechanics  Bank  &  'Brown,  19  L.G  J. 
295,  Q.B.  1874. 

in.  JuRisnicnoN  ix. 

46.  In  Canada  a  judge  recused  may  validly 
pronounce  on  the  ments  of  the  recusation.'* 
The  Canada  Insurance  Chmpany  v.  Freeman,  3 
Bev.  de  Ug.  85,  E.B.  1847. 

IV.  Pbooedvbb  nr. 

47.  If  a  judge  declares  his  incompetency  by 
ason  of  kindred,  etc.,  the  parties  roust   file 

within   eight  days   and  are 


dSehues  depkm  droit  if  the  J  &onc/L  Neilsonyr. 
The  Union  Compami,  2  Bev.  de  L^.  472,  K.  B. 
1817.  ^ 


reason 

their   recusation 


•  Bat  hj  the  Code  of  Procednrs  it  is  provided  that  the 
jadge  Moaaod  mint  deolara  in  wiltisg  whether  the 
groandi  are  tnie  or  not,  and  then  another  ladge  pro- 
ceeds to  determine  whether  the  reensatlon  u  founded 
or  not,  wlthoat  the  leeoeed  jodge  haring  a  right  to  be 
present    IM  C.C.P.—Ed. 


RBDBMPTION. 

I.  Op  Li.kd  Sold  for  Taxes,  see  SALE  fob 
Taxes. 


REDUCTION. 

1.  Of  Physician's  Aocoukt^w  PHYSICIAN. 


REFRESHMENTS. 

I.  Supplied  at  Electioks,  see  ELECTION 
LAW. 


REGISTERS. 
I.  Of  Civil  Status,  see  CIVIL  STATUS. 

48.  Entries  in  the  registers  of  civil  status 
ma^  be  amended  by  order  of  the  court  on  appli- 
cation and  due  proof.  Denis  exp.,  1  L.C.LJ. 
97,S.C.  1866;  62  CO. 

49.  Registers  of  civil  status  may  be  obtained 
by  a  succursale  church,  but  at  the  request  only  of 
the  parish  church.  Mereier  in  re^  4  RL.  376, 
1872. 


REGISTRAR. 

I.  AcTiOK  Against,  60. 
n.  Certificate  of,  61- 
in.  Liabilttt  of,  62-66, 
IV.  Status  of,  67. 

I.  AcTioir  AoAOfST. 

60.  In  an  action  a^inst  a  registrar  for  neglect, 
etc.,and  for  furnishing  an  erroneous  certificate— 
Bdif  that  he  was  not  entitled  to  invoke  the 
six  months'  prescription  refSerred  to  in  the  act 
for  the  protection  of  justices  of  the  peace,  etc 
C.  S.  L.  C.  cap.  101.  Dorion  v.  Robertson  k 
EoberUon  et  al.  k  Ryland,  16  L.  C.  R.  469, 
S.  C.  1866. 

n.  Certificate  of. 

61  •  Where  in  an  action  for  confirmation  of 
title  the  registrar's  certificate  discloses  mortgages 
existing  on  the  land  referred  to,  a  motion  bj  an 
intervening  party,  praying  to  be  allowed  to  file 
discharges,  and  that  the  mortgages  be  held  and 
considered  satisfied  and  discharged,  cannot  be 
granted.  Robinson  exp-  k  Poirier,  12  L.C.R. 
431,  S.C.  1861. 

III.  LlABILITT  OF. 

62.  Od  appeal  from  a  judgment  against  a 
registrar  for  damages,  arising  through  the  ne- 
glect of  the  defendant  to  register  a  mortgafe  apon 
a  property  which  the  plaintiff  had  pureSued— 
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SMy  that  the  regietrmr  wm  responsible  for  loss 
canned  through  such  neglect,  or  by  a  certificate 
^▼en  bj  him  wherein  an  omission  occarred,  from 
uie  effect  of  which  a  purchaser  in  good  faith  is 
troubled  in  his  possession.  Moniizambert  Sl 
Taibot,  10  L.  G.  R.  269,  Q.  B.  1860. 

53.  And  heldj  also,  that  the  action  in  such 
^^ase  must  be  en  gccraniity  the  registrar  being 
the  garant  of  the  party  suffering  the  loss.    lb. 

54.  And  in  anotner  case — EM,  that  a  regis- 
trar who  gives  a  certificate  of  the  registration 
in  his  office  of  an  obligation,  to  the  effect  that 
three  lots  of  land  in  another  registration  dis- 
trict are  hypotbecateil  for  the  amount  of  the 
oblii^tion,  omitting  to  state  that  certain  lots 
within  his  own  district  were  also  hypothecated 
for  the  same  debt,  is  liable  in  damages  to  the 
purchaser  of  the  lots  last  referred  to,  to  the  ex- 
tent of  the  amount  of  the  hypothec  found  to 
«xist  on  these  lots.  Dorian  v.  EoberUon  tt  al.  & 
Robertson  et  aL  &  Byland,  16  L.  C.  K.  459, 
S.  C.  1865. 

55.  And  held,  also,  that  the  purchaser  when 
sued  hypothecarily  for  the  amount  of  such 
hy]x>thec  is  entitled  to  an  action  en  garantie 
against  the  registrar,  and  to  be  held  harmless 
against  the  hypothec,  and  to  recover  the  costs, 
as  well  of  the  hypothecary  action,  as  of  the  action 
«n  garantie.    lb. 

56.  A  registrar  who  refuses  to  deliver  a  deed 
registered  in  his  office,  on  the  eround  that  the 
fees  have  not  been  paid,  may  be  compelled  to 
do  so  by  mandamus.  Doutre  v.  Qagnon^  13 
JL.  C.  J.  303,  S.  C.  R.  1869 ;  1022,  sec.  2,  C  C.  P. 

rv.  Status  of. 

57.  The  registrar  of  the  district  cannot  be  con- 
sidered an  officer  of  the  court  under  C.  S.  L.  8. 
cap.  36,  sec.  26,  and  cannot  l»e  summoned  as 
such  by  rule  of  the  court.*  Masson  v.  Mullins 
A  The  Seminary  of  Montreal,  6  L.  C.  J.  107, 
S.  C.  1862. 


REGISTRATION. 

I.  Bt  the  Crowv^  58. 
H.  Certificate  of,  59-63. 

III.  Costs  op,  64. 

IV.  Effect  of,  65-68. 

V.  Fees  of,  69. 

VI.  Form  of,  70. 

VII.  Loss  OF  Title,  71. 

Vin.  Of  Arrears  of  Interest,  72-78. 

IX.  Of  Arrears  of  Seigniorial  Dues,  79. 

X.  Of  Baillecr  de  Fonds  Claim,  80-87. 

XI.  Of  Builder's  Privilege,  88. 
XIL  Of  Deed  of  Donation,  89-91. 

XIII.  Of  Deed  of  Ratification,  92. 

XIV.  Of  Deed  of  Sale,  tee  Of  Bailleur 
DB  Fonds  Claim,  93. 

XV.  Of  Defective  Title,  94. 

XVI.  Of  Dower,  xm  Of  Marriage  Contract. 

XVII.  Of  Htfothbo,  95-103. 

XVIII.  Of  Htpotheo  of  the  Crown,  104- 
106. 


*  The  regitirar  is  de«>med  to  be  ui  officer  of  the  ooart 
-for  »U  that  conoerns  such  oertiflcate  of  hypothecs,  as  also 
lor  the  taxation  of  his  fees  and  expenses  for  serrices 
rendered  In  regard  thereto.    TM  C.  C.  P. 


XIX.  Of  Htpotheo  of  Wife,  107. 

XX.  Of  Judgments,  108. 

XXI.  Of  Land  Purchased  at  Munioipai* 
SalEi  109. 

XXII.  Of  Literary  Property^  110. 

XXIII.  Of  Marriage  Contract,  111-115. 

XXIV.  Of  Partnership,  116-118. 

XXV.  Of  Physician's  Account,  119. 

XXVI.  Of  Sale  of  a  Vessel,  120. 

XXVII.  Of  Substitutions,  121. 

XXVIII.  Of  Tutorship,  122. 

XXIX.  Of  Wills,  123,  124. 

XXX.  Proof  by  Copy  of,  125. 
XXXf.  Ranking  of  Claims,  126-131. 
XXXII.  Renewal  of  Hypothec,  132-134. 
XXXIIL  Rights  of  Parties,  135. 

XXXIV.  Want  of,  136, 137. 

XXXV.  What  is,  138. 

XXXVI.  While  Under  Seizure,  130, 140. 

I.  By  the  Crown. 

58.  The  privilege  granted  to  the  Crown  by  the 
Statute  4  Vic.  cap.  30,  of  preserving  its  hyjpothe- 
cary  rights  arising  out  of  letters  patent,  without 
register  I  Dg  the  same,  applies  only  to  the  immove- 
able property  granted  oy  such  letters  patent  and 
no  other.  Morrin  et  aL  v.  Smith  et  aL,  6 
L.  C.  R.  279,  S.  C.  1856 ;  2084  C.  C. 

II.  Certificate  of. 

59.  On  proof  of  error  in  a  certificate  of  regis- 
tration, produced  by  the  sheriff  with  his  return 
of  a  writ  of  execution  de  terria,  the  court  will 
order  the  registrar  to  amebd  his  certificate  and 
to  make  a  suppleitientary  return.  Hihert  v. 
Lacoste  k  Jodoin,  8  L.  C.  J.  156,  S.  C.  1864; 
C.  S.  L.  C.  cap.  36,  sec.  19  &  738  &  739  C.  C.  P. 

60.  By  the  terms  of  the  statute  27  &  28  Vic, 
cap.  40,  the  registrar,  on  the  requisition  of  the 
sheriff,  need  not  include  in  his  certificate  hypo- 
thecs registered  more  than  ten  years  before  the 
sale  of  the  property  by  the  sheriff,  unless  the 
hypothecs  have  been  renewed.  Roberts  v. 
Harrison  et  al.,  12  L.  C.  J.  148,  S.  C.  1867; 
700  C.  C.  P. 

61.  A  certificate  of  registration  of  a  deed  is 
not  insufficient  or  invalid  because  written  upon 
a  separate  sheet  of  paper  from  the  deed.  Foley 
&  Godfrey,  9  L.  C.  J.  154  &  15  L.  C.  J.  482  t 
1  L.  C.  L.  J.  34,  Q.  B.  1865  ;  21.%  C.  C. 

62.  Where  a  certificate  of  registration  written 
on  the  copy  of  a  hypothecary  obligation  was 
signed  by  Antoine  Declos,  ali4is  Decleau,  but 
inscribed  in  the  name  of  Antoine  DeOhene  in  the 
registrar's  book — Reldj  that  such  certificate  was 
not  valid  against  a  third  party  who  had  dis- 
charged Antoine  Decloe,  alias  Decleau,  on  the 
faith  of  a  certificate  of  registration  attesting  that 
no  hypothec  existed  on  the  property  of  the  latter^ 
and  in  consequence  the  hypotnecary  action  was 
dismissed,  neland  k  Dionne  et  aL,  13  L.  C.  J. 
204,  S.  C.  R.  1869. 

63.  A  hypothec  inserted  in  a  re^strar's  certi- 
ficate, furnished  in  conformity  with  art.  700  of 
the  Code  of  Procedure,  and  created  by  a  person 
who  had  not  been  proprietor  inside  ten  years, 
will  be  struck  from  the  certificate  by  petition  to 
that  end  made  by  any  of  the  parties  in  the  ca8e» 
Armstrong  v.  ^tw,  5  R.  L.  397,  S.  C.  1874. 
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in.  Costs  of. 

64.  Where  a  debtor^  in  dischari^ng  the 
aiDOUDt  of  a  regiBtered  judgment  aeainst  him 
pakl  the  costs  of  such  registration  a  Oder  protest, 
and  afterwards  sued  for  the  recoverj — Held^ 
that  he  was  liable  for  the  costs  of  such  regietra- 
tioD^  and  could  not  recover.  BeaucJune  ? .  Par 
caud,  1  R.L.  740,  C.  ai869. 

IV.  Effbctof. 

66.  On  a  contestation  of  a  report  of  distribu- 
iiou,  vhere  one  of  the  opposants,  in  answer  to  a 
plea  of  non-registration,  alleffed  that  he  had  been 
prevented  from  registering  liis  original  title  by 
j[orce  majeure^  it  having  oeen  destroyed  by  fire 
in  1834 — Utid,  that  the  registration  of  a  new 
title,  even  under  such  circumfttances,  could  not 
prejudice  the  risbts  of  a  third  party  who  had 
already  registered,  and  that  the  effect  of  a  regis- 
tration by  memorial  was  only  to  preserve  the 
rights  set  forth  in  such  memorial.  Carrier  v. 
Angn-8  &  divers,  3  L.  C.  R.  42,  8.  C.  1862. 

66.  The  registration  of  an  ordinary  conven- 
tional hypothec,  bearing  date  subsequently  to 
the  commg  into  force  of  the  Registry  Ordinance, 
is  only  effectual  for  two  years  and  the  current 
year,  as  regards  interest,  against  a  subsequent 
nypothec  duly  registered,  but  is  of  no  effect  as 
to  costs  incurred  to  recover  the  amount  thereof. 
Morin  v.  Daly  &  Derouselle,  6  L.  C.  R.48,  S.  C 
1866.  ^ 

67.  A  mortgage  executed  subsequently  to  a 
^ft  of  the  property  charged  with  it,  takes  prior- 
ity of  such  gift,  even  a^inst  minors,  if  registered 
prior  to  the  registraiion  of  the  gift.  JRoy  v. 
Tocher  et  al,U  L.  C.  J.  43,  S.  C.  R.  1872; 
2130  C.  C. 

68.  The  registration  of  a  marriaee  contract,  by 
F hich  the  husband  provided  for  the  payment  of 
an  annual  rent  to  the  female  plaintiff*  after  his 
death;  was  held  to  be  equivalent  to  an  accept- 
ance of  such  rent  or  donation  by  the  donee. 
CharUbois  et  ux.  v.  Cahill,  20  L.  C.  J.  27,8.  C. 
1876. 

.  V.  Fees  of. 

69.  A  registrar  has  no  right  to  exact  a  fee 
for  searches  made  in  the  cadaf>tre  deposited  in 
his  office,  and  all  sums  so  exacted  bv  him  may 
be  recovered.  Dumontier  v.  Monhzambert,  1 
Q.  L.  R.  218,  8.  C  1875 ;  2179  C.  C  &  Q.  39 
Vic,  cap.  25. 

VI.  Form  of. 

70.  The  registration  of  a  hypothecary  claim 
founded  on  a  deed  of  donation,  whioh  does  not 
contain  or  state  the  amount  of  the  claim,  is  in- 
operative as  against  a  subsequent  bona  fide  pur* 
cnaser  who  has  duly  registered  his  deed  of  ac- 
quisition. Fraser  et  ux.  v.  Potiltn,  8  L.  C  R. 
349,  8.  C.  1867. 

Vn.  Loss  OF  Title. 

71.  On  the  contesta:ionof  a  report  of  distribu- 
tion—^ek{,  that  loss  of  title  by  vis  major  is 


no  answer  to  a  third  party  alleging  therein  re- 
gistration of  such  title.  Carrier  v.  Angers  k 
divers,  3  L.  C.  R.  42, 8.  C.  1842. 

VnL  Of  Abbbabs  of  Ivtbbbst. 

72.  The  registration  of  a  notarial  obligMMn 
bearing  date  previously  to  the  statute  4  Vic^cap. 
30,  wiSiout  a  memorial  of  claim  for  any  spednc 
sum  for  arrears  of  the  interest  which  may  oe  doe 
upon  such  obligatioui  is  sufficient  to  preserve  the 
rights  of  the  creditor  for  the  whole  amount  of 
interest  due,  and  it  is  not  necessary  that  sot 
memorial  for  the  arrears  of  such  interest  shall 
have  been  registered.  McLaughlin  A  Bradbvy 
ei  aL,3  Rev.  de  I^g..340,  Q.  B.  1848;  21& 
C.  C. 

73.  On  an  opposition  to  the  distribution  of 
moneys  arising  from  the  sale  of  a  property 
situated  in  a  certain  seigniory  for  arrears  of 
interest  arising  out  of  the  seigniorial  rights^ 
Held,  that  the  8totute  6  Vic.,  cap.  16,  sec.  t 
which  exempts  seigniorial  rights  from  the  fo^ 
mality  of  registration,  does  not  apply  to  arrears  of 
interest  arising  from  such  rights  in  virtue  of  s 
special  subsequent  agreement.  Mog^  v.  Lapr& 
&  Massue  k  Morrison,  1  L.  C  J.  266,  &  C. 
1867;  2124  &  2126  C.  C. 

74.  The  registration  of  a  deed  bearing  date 
prior  to  the  statute  4  Vic,  cap.  30,  without  % 
memorial  of  claim  for  any  specific  sum  for 
arrears  of  life  rent  which  may  be  due  upon  f>uch 
deed,  is  sufficient  to  preserve  the  rights  of  the 
creditor  for  the  whole  amount  of  such  arrears. 
Pelletier  v.  Michaud  &  divers,  1  L.  C.  R.  165, 
S.  C.  1860 ;  2126  C  C. 

76.  On  the  contestation  of  the  distribation  oT 
the  proceeds  of  the  sale  of  a  real  estate — Eddy 
that  the  vendor  was  entitled  to  rank  for  all  the 
interest  due  with  the  principal,  and  that,  although 
no  memorial  had  been  re^stered  for  the  same,  s^ 
the  enactments  contained  in  the  statute  7  Vic., 
cap,  22  did  not  apply  to  deeds  passed  anterior 
to  the  passing  of  the  said  Act  Latham  v.  Ker^ 
Hgan  k  Eomerick,  1  L  G.  R.  489.  S.  C.  1869; 
2  &  26  C.  C. 

76.  The  registration  at  full  length  of  a  deed 
executed  previously  to  the  statute  4  Vic,  cap. 
30,  is  sufficient  to  preserve  not  only  the  right  of 
mortgage  for  arrears  of  interest  doe  at  the 
period  of  such  registration,  but  also  the  right  of 
mortgage  accruM  sub^eouently.  Regina  r. 
PeiiUlere  k  DerouseUe  k  Wood  et  al,  1  L.  C  J. 
284,  8.  C.  1851 ;  2126  C.  C. 

77.  Before  the  coming  into  operation  of  the 
statute  4  Vic,  cap.  30,  the  proprietor  of  a  renk 
constitute  or  bailleur  defonas  claim  is  entitled  to 
rank  for  all  the  arrears  of  interest,  or  of  such 
constituted  rent,  together  with  the  principal, 
although  no  memorial  of  such  interest  was  ever 
registered.  Brown  v.  Clarke  k  Montixambert  es 
qual,  10  L.  C  R.  379,  8.  C.  1860;  2122  k  2125 
C.  C. 

78.  The  formality  of  registration  of  arrears  of 
interest  not  prescribed,  over  and  above  that  f>Y 
two  years  and  the  current  year,  doea  noi  change 
the  effect  of  the  common  law  in  particular 
cases,  as,  for  instance,  where  two  hTjpoUkecarr 
creditors  claim  concurrently  at  the  cuMribution 
of  the  proceeds  of  an  immoyeable  adU  in  course 
of  law.  Macdonald  ei  oL  y«  Nolm^  14  L.  0.  J. 
126,  Q.  B.  1869 ;  2124  k  2126  C.  €• 
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IX.  Or  AB|IEA^8  Of  SsiQKIOItUL  DUS8. 

79.  The  statute  6  Tie.  cap.  16>  which  es- 
empta  seigoiorial  righU  ^m  the  formalUy  of 
regietratioD,  ck>e8  no!  applj  to  interest  acorued 
thereon  b^  rirtue  of  a  'epeoial  aubeequent  cove- 
nant. Mailkur  esm.  &  divers,  3  L.  C.  R.  192, 
a  C.  1853. 

X.  Of  BAiLLxqt  ds  Fovds  Oi>aim. 

80.  On  the  hearing  of  an  opnoeltion  by  which 
the  oppoeant  claimed  upon  tn?  prooeede  of  a 
real  property  by  privilege  of  baiUmr  de  fond& — 
Held,  that  the  vendor  or  bailleur  de/onds,  who 
had  neglected  to  register  a  deed  of  sale  anterior  to 
the  statute  4  Vic.  cap.  30,  on  or  before  the  let 
of  November,  1844,  the  period  limited  for  the 
registration  of  old  deeds,  cannot  claim  to  the 
prejudice  of  a  subsequent  hypothecary  creditor 
whose  title  has  been  duly  registered  before  him. 
Dionne  v.  Soucy,  1  L.C.K.  3,  S.  G.  1850. 

81 .  But  where  the  deed  of  sale  was  subsequent 
to  the  coming  into  force  of  the  registry  ordi^ 
nance  above  referred  to — Hdd,  that  the  privi- 
lege was  good,  as  opposed  to  a  subsequent  credi- 
tor registered  before  him.  Shaw  v.  Lafurgy  k 
Wilson  tt  al,  1  L.C.R.  5,  S.  C.  1850. 

82.  On  the  contestation  of  a  report  of  colloca- 
tion— Held,  that  the  registration  of  a  deed  of 
sale,  subsequently  to  the  coming  into  force  of 
the  Ordinance  4  Vic.  cap.  30,  is  not  required  to 
preserve  the  privilege  of  a  bailleur  de  fonds, 
IFilson  V.  Amnson,2  L.G.R.  5,  Q.B.  1851. 

83.  On  the  contestation  of  a  report  of  distri- 
bution in  which  the  claims  of  the  bailleur  de 
fonds  were  passed  over — Held,  confirming  the 
judgment  of  the  court  below,  that  the  bailleur 
de  fonds,  either  prior  to  or  subsequently  to  the 
statute,  4  Vic.  cap.  30,  is  bound  to  register  his 
title.  Vandenvelaen  &  Harie  tt  al.,  2  L.  C  R. 
353,  Q.B.  1852;  2098  C.C. 

84.  In  an  action  in  declaration  of  a  hypothec 
— Held,  that  it  was  an  open  question  whether  a 
bailleur  de  fonds  whose  deed  is  subsequent  to 
the  coming  into  force  of  the  Registry  Orainance 
was  boundi  before  the  passing  of  the  statute  16 
Vic,  cap  216,  relating  thereto,  to  register  his 
title    in    order  to  preserve  his    privilege,  this 

Question  having  been,  in  several  instances, 
ecided  in  the  negative,  and  having  now  the 
character  of  res  jwlicata.  Boucher  &  Blaist  4 
L.C.R.  371,  Q.B- 1854. 

85.  A  claim  of  a  bailleur  de/onds  prior  to 
the  Rejgistry  Ordinance  of  4  Vic.  cap.  30,  is  in- 
operative for  want  of  registration,  astainst  a  sub- 
sequent purchaser  fbr  valuable  consideration. 
Poliquin  v.  Belleau  &  Fiseiie  ei  al.,  7  L.  C.  R. 
468,8.0.1857. 

86.  Where  one  person  before  the  Code  sold  to 
another  a  property,  on  the  understanding  that 
the  purchase  money  was  to  be  paid  by  instal- 
ments, and  if  all  the  instalments  were  regularly 
and  duly  paid,  the  vendor  should  then  execute 
a  deed  of  sale  in  favor  of  the  purchaser,  but  not 
before~.ff^,  that  the  right  of  property  con- 
tinued in  the  vendor,  and  did  not  require  to  be 
protected  by  registration.  Thomas  ei  al  v. 
Aylen,  16  L-CJ.  309,  Q.B.  1872. 

87.  In  1842,  C  and  others  sold  an  immoveable 
by  deed,  which  was  not  registered.  In  1848,  this 
deed  was  recited  at  length  m  an  acie  of  declara- 


tion of  the  purchaser  which  was  regi'ttred,  but 
to  which  the  vendors  were  not  parties — BMp, 
that  the  vendors  lost  their  privil^e  as  against 
their  hypothecary  creditors  who  had  registered^ 
even  after  the  registimiion  of  the  acU  of  1848^ 
CoMUek  TheBuUdmg  iSocic^,  2  B.  G.  23U 
Q.  jB.  1872. 

XI.  Of  Bvildbr'8  Pbivilboe. 

88.  On  an  opposition  by  a  builder  ibr  hi&> 
claim  on  the  property  seized — Held,  that  the 
builder  had  no  privilege)  where  the  acceptance^ 
of  the  work  was  not  registered  within  thirty 
days  from  the  date  of  the proces  verbal  Clapiii^ 
V.  NagU  k  McOinnU  k  Clapin,  6  L.  G.  J.  196,. 
B.G.  1861 ;  2013  C.G. 

Xn.  Of  D£ed  of  Dovatiok^ 

89.  In  an  action  to  recover  the  amount  of  a 
hypothec  granted  by  a  donee  bv  onerous  title^ 
who  had  since  re-conveyed  the  propertv  to 
the  donor— Held,  that  such  donation  did  not 
require  to  be  registered  and  the  hypothec  was- 
good.  Lafleur  v.  Oirard,  2  L.  G.  J.  90,  S.  G. 
1854  $  804  ei  seq.  k  2098  ei  sea.  C.G. 

90.  Where  in  a  donation  the  charges  exceed 
the  amount  given,  reffistration  is  unnecessary. 
Rochon  ei  ux  v.  Duchene  ei  ux,  3  L.  C.  J.  183,. 
S.  G.  1859, 

91.  Where  the  heirs  of  a  person  deceased 
brought  action  to  recover  a  certain  immoveable- 

Eroperty  given  h^  the  deceased  in  his  lifetime  to 
is  brother's  widow,  on  the  ground  that  the 
gift  had  not  been  registered — Meld,  that  tbouch 
the  donor  himself  might  not  be  able  to  evoke 
such  a  ffround  of  nullity,  his  heirs  undoubt- 
edljr  could,  where  the  donation  was  not  made 
subject  to  charges  such  as  in  the  present  case- 
bad  been  shown  to  be  nearly  an  equivalent  for 
the  property.  Larue  v.  Orevier  eiux.,  7  L.G.J. 
336,  S.  G.  1863 ;  806  G.  G. 

XIII.  Of  Deed  of  Ratification. 

92.  Where  the  directors  of  a  joint  stock 
company  mortgaged  the  property  of  the  com-- 
pany  in  favor  of  themselves  -Held,  that  al- 
though a  certain  deed  of  ratification  was  neces- 
sary to  give  validity  to  the  mortgage,  yet  it  was 
not  necessary  to  enregister  the  deed.  Pratt  v> 
La  Manufacture  de  Jxdne  dTamachiche  k  De-- 
siUis  ei  al  k  Pratt,  2  L.  G.  R.  65,  R.  G.  1876  j 
2098  C.G. 

XIV.  Of  Deed  of  Sale. 

93.  The  action  in  resiliation  of  a  deed  of  sale- 
is  not  affected  by  reason  of  the  non-registration 
of  the  deed.    David  v.  Girard  ei  al,  12  L.G.R- 
79,  S.G.  1861;  2100  G.G. 

XV.  Of  Defective  Title. 

94.  The  registration  of  a  title  which  is  void 
will  not  render  it  valid,  as  against  the  rights  or 
the  lawful  proprietor,  even,  where  the  latter  ha» 
not  registered.    Siuari  ei  ux,  k   Bowman,  & 
L.G.R.  309,  Q.B.  1853. 
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XVn.  Of  Hypothbo. 

96.  Upon  the  oontestatioD  of  a  report  of  die- 
4ribuuon  of  the  ppoceeds  of  a  sale  of  an  immove- 
'*y®~^'^  '*"*'  *  h/pothecary  creditor  could 
^effectually  register  his  title  after  the  property 
mortgaged  in  his  favor  had  passed  into  the 
hands  of  a  subsequent  purchaser  who  had  not 
registered,  and  that  such  registration  would 
operate  against  such  subsequent  purchaser  and 
his  hypothecary  creditors.  Poultoi  v.  Lavergne 
2i  Lacaase  ei  al,  1  L.C.R.  20,  S.C.  1850. 

96.  On  an  appeal  firom  a  juddment  dismissing  a 
contestation  filed  by  the  crown  to  a  judgment  of 
-distribution,  by  which  the  respondente  were  col- 
located in  preference  to  Her  Majesty— ^TeW,  that 

'in  the  case  of  a  general  hypothec,  dating  as  far 
back  as  1815,  and  claimed  in  respect  of  land 
situated  in  the  county  of  Sherbrooke,  and  re- 
gistered in  accordance  with  the  statute  4  Vic. 
cap.  30,  the  want  of  registration,  during  the 
period  that  the  statute  10  &  11  Geo-  IV. 
.cap.  8,  was  in  force,  could  not  be  invoked  with- 
out averment  and  proof  that  the  debtor  held  the 
land  while  the  statute  was  in  force.  Regina  v. 
-Comte  ei  al,,  2  L.C.J.  86,  Q.B.  1857. 

97.  And  held,  also,  that  a  hypothec  created 
during  the  lifetime  of  the  debtor  may  be  proved 
by  registration  after  his  death.    lb. 

98.  But,  held,  that  legal  liypothecs  are  not  ex- 
empt from  registration  under  the  Statute  4  Vic. 
can.  30.    lb.,  &  2116  C.C. 

99.  On  an  opposition  filed  by  the  Crown  and 
<)y  a  Building  Society  to  a  judicial  sale  of  pro- 
perty—JJcW,  that  the  original  grants  and  letters 
patent  creating  a  generalhypothec,  as  well  as  a 
special  hypothec,  before  the  passing  of  the  Sta- 
tute 4  Vic.  cap.  30,  are  subject  to  registration  in 
-order  to  preserve  the  general  hypothec.  The 
^ItcUar  Oenend  &  The  People's  Building  So- 
>euj/v,  1  L.C.J.  66,  Q.B.  1857 ;  2098  C.  C.  &  Q. 
58  Vic.  cap.  14. 

100.  A  deed  creating  a  mortgage  passed  since 
the  Registry  Ordinance  came  into  foroe  is  invalid 
.against  a  subsequent  purchaser,  unless  it  be 
xeffistered  before  the  title  of  such  purehaser. 
Chaumont  A  Orenier,  9  L.C.  J.  208  &  12  L.C.R. 
125,  Q.B.  1862 ;  2098  A  2130  C.C. 

101.  The  legal  hvpothec  of  a  wife  separate  as 
to  property  cannot  be  ezereised  on  the  property  of 
Uie  husband  to  the  prejudice  of  the  creditora  who 
«ave  registered  the  claims.  Beaugrand  v. 
I^Mie  &  Triage  ei  al,  9  L.C.J.  215  &  15 
L.C.R.  479,  S.cIb.  1866. 

102.  No  hvpothec  can  be  acquired  on  real 
'property  in  this  province  since  the  coming  into 
iOTQ^  of  the  Civil  Code  without  registration.  La 
-Banque  Jacques  Cartier  &  Ogiloie  ei  oIJl  Brown. 
19  L.  C.  J.  100,  Q.B.  1874 ;  2016,  2047  &  2130 
4J.C. 

103.  The  registration  of  a  hypothec  after  sei- 
aure  of  the  immoveable  hypothecated,  before  the 
•date  of  a  writ  of  venditioni  exponas  issued  at  the 

instance  of  a  creditor  other  than  the  original 
seizing  creditor,  is  good  and  valid  as  against  the 
Jiimple  chin^graphic  creditore  of  the  oefendant. 
Larose  &  Bromllard,  19  L.C.J.  125,  Q.B.  1875. 


X VUI.  Of  Htpothbo  of  th*  Crowk. 

104.  Where  the  Crown  obtained  judgment  for 
4Mlvance  made  to  the  appellant  under  the  Sta- 


tute  9  Vic.  cap.  62,  sec.  IS^Held,  in  appeal  > 
that  the  general  mortgage  of  the  Crown  for  such 
advances  attached  without  registration,  al- 
tnouffh  the  loan  was  made  after  the  borrower  had 
rebuilt,  and  was  not  applied  as  oontemnlated. 
^^y'^f.K^TV^  1^  L.  C.  B.  63,  Q.  B.T860^ 
2121  C.  C.  &  Q.  31  Vic.  cap.  20  &  Q.  32  Vicl 
cap.  13. 

105.  Where  the  Crown  by  opposition  claimed 
a  hypothec  on  the  property  of  the  defendant  as 
surety  for  one  Girard,  who  had  been  a  borrower 
from  the  loan  fund  reserved  for  the  sufferers  bv 
the  fire  of  1845,  and  the  appellant  contested  the 
opposition,  on  the  ground  that  the  hypothec  in 
Question  was  not  registered— JIcW,  confirming 
the  judgment  of  the  court  below,  that  such 
hypothec  did  not  require  to  be  registered,  and 
would  take  priority  of  those  roistered  subset 
quently  to  the  date  of  the  loan.  Venj^cr  k  Tk 
Solicitor  General,  16  L.C.R.  216,  QB.  1866. 

Jp6.  Where  the  prothonotary  of  the  late  coart 
of  King's  Bench,  who  was  commissioned  in  1844, 

fave  a  bond  for  the  due  performance  of  his 
atiBB— Held,  that  the  registration  of  this  hood 
at  full  length  in  1845  was  a  sufficient  compliance 
with  the  Re^strv  Ordinance  4  Vic.  cap.  30. 
sees.  1,  10  &  5},  and  the  Crown  had,  for 
rnoneys  due  by  the  prothonotary,  a  legal  hypo- 
thec which  attached  to  all  the  real  property  of 
the  person  so  bound,  without  the  necessity  of  a 
description  of  any  land  in  the  bond,  or  in  aoj 
memorial.  Mont  &  Ouimet,  19  L.  C  J.  71, 
Q.  B.  1874;  1989,  1994  &  2030  CC. 


XIX.  Of  Htpothbo  of  Wife. 

107.  A  legal  hypothec  of  a  wife  separate  as  to 

Sropertv,  for  the  amount  of  a  particular  legacr 
ue  under  her  father's  will,  and  accrued  previooa 
to  her  marriage,  does  not  take  precedence  of 
creditors  who  have  registered  their  claims  prior 
the  registration  of  such  hypothec  Beaugrond 
V.  LavalUe  k  Triage  et  al,,  9  L.  C  J.  61,  8.  C. 
1868;  2113,  2115  4  2116  C.C. 

XX.  Of  JUDGMKNTS. 

108.  Where  two  judgments,  one  of  the  31st 
May,  1866,  and  the  other  of  the  3rd  June,  1866, 
were  festered  the  same  day  and  hour,  under 
two  difi^rent  numbers — Heli,  that  they  carried 
hypothecs  of  the  same  rank  and  date.  MeConr 
nell  V.  Dixon  k  Brawnk  Ninin  et  al,  10L.CJ. 
140,  S.C.R.  1866 ;  2130  C.C. 

XXI.  Of  Land  Pubohaskd  at  Muvioipal 
Sale. 

109.  The  purehaser  of  land  sold  at  municipal 
sale  has  no  title  as  against  the  original  pro- 
prietor,  if  he  have  not  registered  his  deed  and 
taken  possession.  Oaya  v.  PelUrin  k  PUlerin 
k  HouU  k  Bart  etoL,  2  R.C.  44,  S.  C.  1870 ; 
1691  k  2098  C  C.  k  1010  M.C 

XXII.  Of  Litbrabt  Property. 


110.  Neither  the  author  of  a  liieraij  woik  nor 
his  legal  representatives  have  any  lotMNite  vio- 
lation of  their  rights^  naleae  the  work  6m  been 
registered  before  being  plaoed  in  ciniBlitiMi. 
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LangUris  v.  Vincmi,  18  L.  C.J.  160,8.  C.  1874 : 
Q.  31  Vic.  cap.  64,  sec.  10. 

XXTTT.  Or  Mabbiaos  Contraot. 

111.  In  an  oppoeitioD  by  a  wife  for  the  value 
of  a  real  property  sold  upon  the  repreeeDtatives 
of  ber  hiuband  deceased,  which  she  claimed 
belonged  to  her  as  haTine  been  given  to  her  dur- 
ing the  community — Held^  that  under  her  con- 
tract of  marriage,  she  could  take  back  whatever 
she  brought  into  the  community,  and  that  not- 
withstanding such  contract  was  executed  prior 
to  the  Registration  Statute  4  Vic.  cap.  30,  and 
was  never  registered,  such  claim  of  the  wife 
being  rather  in  the  nature  of  a  right  of  property 
than  in  the  nature  of  a  hypothecarv  right.  La- 
hrecque  &  Henry,  1  L.  O.K  47,  8.  C.  1849 ;  2113 

112.  The  registration  of  the  marriage  contract 
is  not  necessary  to  preserve  the  rights  of  the 
widow  and  children  on  real  estate  subject  to 
dower.  Sims  et  at  v.  Evans  et  al,  4  L.  C.  J. 
311, 8.  C.  k  10  L.  C.  R.  301,  Q.  B.  1860 ;  1448  & 
2116  C.  C. 

113.  Where  a  husband  gave  to  his  wife  by  con- 
tract of  marriage  a  certain  immoveable  belonging 
to  him,  but  neglected  to  register  the  contract—- 
Heldf  that  the  omission  to  register  within  the 
delays  prescribed  by  law  was  fatal,  as  against  the 
rights  of  a  hypothecary  creditor,  whose  hypo- 
thec had  been  duly  registered.  Audet  v.  ifor- 
mand  &  Labosnire  &  MailUt,  8  L.  C.J.  158, 
S.  C.  1865 ;  C.  8.  L.  C.  cap.  37,  sees.  29  &  2113 
C.  C. 

114.  A  marriage  contract  does  not  require  to 
be  registered  to  enable  a  married  woman  separ- 
ate as  to  property  by  such  contract  to  keep  her 
property  apart  from  her  husband.  Maedonald 
V.  Harwoody4  R.  L.  284,  8.  C.  1872 ;  1422  C  C. 

115.  A  customary  dower  created  by  a  contract 
of  marriage^  executed  before  the  coming  into 
force  of  the  Registry.Ordinance,  does  not  require 
to  be  re^stered.  Leroux  v.  Leroux,  20  L.  C.  J. 
224,  Q.B.  1876;  2116  C.  C. 

XXIV.  Of  Pabtnxbship. 

116.  In  an  action  against  a  company  for  not 
beine  registered  at  Montreal— flcW,  that  it  was 
only  bound  to  register  where  its  head  oflSce  was 
situated.  SenScal  &  Cheneveri,  4  L.  C.  J.  2S9, 
C.  C.  A  6  L.  C.  J.  46  A  12  L.  C.  R.  146,  Q.  B, 
1860.  • 

117.  And  where  a  person  does  business  for 
himself  only,  but  in  the  name  of  a  partnership, 
he  is  not  bound  to  register  a  partnership  declara- 
tion. Dwaeault  v.  Rodney ,  4  R.  L.  479,  S.  C. 
1872  ;  1834  C.  C. 

118.  And  in  an  action  against  two  persons  who 
bad  a  contract  with  a  railway  company  to  sup- 
ply them  with  ties  at  so  much  per  thousand, 
and  the  profits  to  be  divided  between  them — 
Heldf  that  this  was  a  commercial  partnership, 
such  as  would  be  required  to  be  registered  m 
the  registry  office  of  the  county  where  they  had 
a  regular  place  of  business,  but  that  it  did  not 
require  to  be  registered  in  every  isolated  county 
or  district  where  solitary  acts  of  trading  where 
committed.  Larose  v.  PaMon,  17  L.  C.  J.  52, 
S.  C.  1872. 


KEOISTRATION. 
XXV.  Of  Phtbiozah'b  Aoooitvt. 


iisa* 


119.  The  reeietration  of  a  physician's  account 
for  expenses  during  the  hut  illness,  against  the 
immoveables  of  the  deceased,  though  under  sei* 
zure,  within  the  delay  fixed  by  law  is  good  and 
valid.  Beaudry  v.  Vesjarding  &  Desjardins  &. 
Thomas,  15  L.  C.  J.  267,  8.  C  R.  1871;  2107 
C«  C. 

XXVI.  Of  Sale  of  a  Vessel. 

120.  The  sale  of  a  steamboat  by  means  of  a 
hypothec,  or  the  hypothec  of  a  boat  by  means  of 
a  sale,  is  null  as  regards  third  parties,  if  it  have- 
not  been  registered  in  accordance  with'  art.  2360 
of  the  Civil  Code.  VatiHer  &  The  Navigation 
Company  of  Beauharnois  &  Lynch,  13  L.  C.  J^ 
62,  C,  C.  1868. 

XXVII.  Of  8ub8titutioks. 

121.  The  registration  of  substitutions  only^ 
became  law  in  1855  by  18  Vic.  cap.  106,  and: 
redstration  previous  to  that  could  not  avail.. 
Mcintosh  et  al  &  Bell,  12  L.  C  J.  121,  Q.  B. 
1868. 

XXVni.  Of  Tutorship. 

122.  A  tutor  cannot  maintain  an  action  at  law 
until  bis  tutorship  has  been  registered.  Lang- 
lands  v.  Stansfield  et  al.,  7  L.  C.  J,  45,  8.  C. 
1862;  2117  C.  0. 

XXIX.  Of  Wills. 

123.  By  the  sUtute  '4  Vic.  cap.  30,  all  wilU 
made  and  published  previous  to  the  31st  of 
December,  1841,  must  be  registered  in  order  to 
enable  legatees  to  rank  acconiing  to  the  date  of 
their  mortgage.  Duchesnay  v.  Bedard  &  Camp* 
bdl  &  Bedard,  1  L.  C.  R.  436,  8.  C.  1851. 

124.  In  an  action  en  bomage^Held,  that  the 
want  of  registration  of  a  will  cannot  be  opposed 
to  a  possessor  animo  domini  suing  for  boma^e, 
and  cannot  be  pleaded  by  a  party  deriving  title 
under  a  will.  Vevoyau  &  Watson  &  Dubuc  et  ux. 
&  Dubuc  &  Devoyau,  1  L.  C.  J.  137,  Q.  B.  1856. 

XXX.  Proof  ay  Copy  of. 

126.  A  copy  of  a  certificate  by  the  registrar  of 
an  authentic  deed  which  has  been  re^stered  at 
length  does  not  make  proof.  Dessetn  v.  Ross, 
2  Rev,  de  L^g.  68,  Q.  B.  1844  j  1218  C  C. 

XXXI.  Ranking  of  Claims. 

126.  On  an  opposition  to  be  collocated  as 
bailleur  defonds  on  the  rproceeds  of  a  sheriff's 
sale,  it  was  decided  that  the  vendor's  privilege  of 
bailleur  de  fonds  was  posterior  to  that  of  the 
judgment  creditor,  whose  judgment  was  rendered 
before  the  deed  of  the  vendor.  Lemesurier  v. 
McCaw  V.  Dolan,  2  L.  C.  J.  219,  8.  C.  1868; 
2130  C.  C. 

127.  On  appeal  from  a  judgment  in  a  hypo- 
thecary action — Held,  reversing  the  judgment  of 
the  court  below,  that,  under  the  provisions  of  2 
Vic.  cap.  30,  sec.  4,  of  two  creditors,  anterior 
to  this  Ordinance,  the  one  who  would  have  first. 
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veeistend  his  daim  woald  be  praferred  to  the 
omr,  withoat  renid  to  the  date  of  their  claims, 
«ml  BotwithatanoiDg  that  both  had  regiMtered 
ihcir  ohuma  aabeequeD tly  to  the  let  of  Norember, 
1844,  the  period  fixed  for  the  refistration  of 
<latni  anterior  to  the  Ordinanoe.  Normand  k 
Ottmet  ei  alt  10  L.  G.  R  42,  Q.  B.  1869. 

138.  Wheo  the  eerttficate  of  a  reciatrar  ehews 
iwo  deeds  to  have  beea  registered  ttie  same  daj 
•aDd  at  the  same  hour,  aodlias  ffiven  mcedence 
of  namber  to  one  of  the  claims,  both  <mds  must, 
under  4  7ic.  cap.  30,  sec.  11,  be  collocated  oon- 
-carrentlj  in  a  report  of  distribatioo.  Lenfetfy 
r.  Btmmd  k  AUdn  t.  BUodetm,  9  L.  C.  B.  29d^ 
«.  C.  1859 ;  2130  C.  C. 

129.  On  a  contestation  of  a  report  of  distribu- 
tion or  collocation,  where  Uie  question  of  priority 
of  title  arose — HMt  that  where  a  baUUur  has 
failed  to  register  his  title  within  the  delay  fixed 
by  law,  a  subsequent  purchaser  who  has  not 
4Msumed  the  debt  due  to  the  baUlewr  defondB^ 
4ind  who  has  registered  before  him,  is  entitled 
to  rank  before  nim  in  the  report.  Lynch  v. 
Ledmc  k  MaUhieu,  3  L.  €.  J.  120,  S.  C.  1859 ; 
727C.C.P.&2130C.  C. 

130.  Where  two  deeds  have  been  re^stered  at 
the  same  time,  it  is  not  the  number  given  them 
that  decides  their  priority,  but  the  date  at  which 
they  were  passed.  Chrenier  k  Chaumont,  5  L.C. 
J.78,  C.ai861;  2130  CO. 

131.  An  unregistered  title  deed  cannot  take 
rank  before  a  registered  mortoage  which  was 
granted  subsequently  to  the  £te  of  such  title 
•deed.  Chesmer  k  Jamieson  k  Hunter,  19  L.C.J. 
190,  Q.B.  1875;  2130  C.C. 

XXXn.  Bevewal  of  Hypothec. 

132.  The  renewal  of  a  hypothec,  such  as  is 
required  by  art.  21 73  of  the  Civil  Code,  is  not 
.an  actual  renewal  but  a  simple  formality  pre- 
flcribed  for  the  preservation  of  the  hypothec,  and 
•of  the  rights  acquired  previous  to  the  Code- 
Bourassa  k  McDanedd,  16  L.C.J.  19,  Q.B.  1872. 

133.  And  hMf  also,  that  the  art,  referred  to 
applied  as  well  to  creditors  and  purchasers  ante- 
ceoent  to  the  coming  into  force  of  the  art.  2178 
of  the  Code  as  to  subsequent  creditors.  lb.,  k 
<).  35  Vic.  cap.  16,  k  Q.  37  Vic.  cap.  10,  k  Q.  38 
Vic.  cap.  14. 

134.  xhe  renewal  of  registration  of  real  rights 
reauired  by  art.  21 72  of  the  Code  has  reference 
onlv  to  hypothecs  or  charges  on  real  propertv, 
4ma  not  to  rights  in  or  to  the  property  itself. 
La  Banque  du  Peuple  k  La  Porte  es  quah,  19 
L.C.J.66,  Q.B.  1874. 

XXXin.  Bights  of  Parties. 

135.  On  the  contestation  of  an  opposition  and 
report  of  distribution — Heldt  that  Knowledge  by 
a  creditor  registering  of  the  existence  of  a  debt 
not  registered  is  not  a  presumption  ef  bad  faith 
which  will  deprive  him  of  the  advantage  he  ac- 
quires by  registration,  unless  he  be  guiltv  of 
f^aud  or  collusion.  Boas  v.  Daly  k  Killaly,  3 
L.C.B.  136,  S.  C,  1863. 

XXXrV.  Want  of. 

136.  Where  opposition  for  payment  was  filed 
against  the  moneys  arising  from  the  sale  of  the 


propertv  i^the  defbndaot,  by  which  the  opponnt 
daimea  to  be  payed  by  privil^e  the  amount  of 
the  defendant's  share  of  the  cost  of  oonstmctiiig 
a  mitoyen  wall  between  himself  and  the  defen- 
dant, whose  property  adjoined,  the  entife  coat  of 
which  was  paia  by  him,  the  opposaat—Fe^, 
that  88  the  nrivilege  daimed  haa  not  been  reps- 
teredf  that  tne  oppOBhiaii  most  be  dismissed  with 
costs.  SUiHtHP  €i  vir.  v.  MeOiOu  k  Ooveiu^,  U 
L.  C.  &  129, 8.  C.  1863. 

137.  The  plaintiff  bnmgfat  actioD  to  recover 
the  aflMNint  of  a  debt  incurred  by  mortgage, 
and  payable  in  ten  years,  against  a  third  partf, 
holder  of  the  property  mor^aged,  who  pleaded 
that,  by  subsequent  agreement,  tiie  debtor  had 
undertaken  to  pay  before  the  expiration  of  the 
ten  years,  which  aatd  last  agreement  had  not 
been  r^^istered — Held,  that  he  oouM  not  inroke 
such  want  of  registration  unless  his  own  dtie 
had  been  registered  previous  to  such  last  men- 
doned  agreement  SicoUe  v.  Bowrdeau,  15  L.C.B. 
40,  Q.B.  1864. 

XXXV.  Weatis. 

138.  On  the  contestation  of  a  report  of  distri- 
bution—i9eM,  that  a  reference  in  a  npsteni 
deed  to  a  previous  deed  not  regist^ea  is  nol 
equivalent  to  a  registration  of  the  first  deed,  or 
sufficient  to  defeat  the  daim  of  a  snbseqaent 
mortgage  creditor  whose  claim  has  been  regi^ 
tered.  Dgiesdemiers  v.  Kingsley  k  CharUoois 
k  Delesdemiers,  3  L.  C  B.  84^  a  C.  1652. 

XXXVI.  Whils  Under  Seizurb. 

139.  The  fkci  of  property  being  under  seizure 
does  not  affect  the  i^idity  of  a  registratioo 
made  in  conformity  with  art  2172  of  the  Giv^i) 
Code.  Bourassa  k  McDonald,  16  L.  C.  J.  19. 
Q.C.  1872. 

140.  Nor  does  the  fact  that  the  property  has 
been  announced  for  expropriation.    lb. 


RELATIONS— iSee  KINDRED. 

I.  Action  for  Services  Between,  141. 

II.  Damages  for  Death  of.  142. 
m.  Evidence  of,  see  EVIDENCE. 

I.  Action  for  Services  Between. 

141.  Action  was  brought  by  the  plaintiff 
against  the  defendant,  his  aunt,  for  services^  ao-i 
for  the  produce  of  a  certain  farm.  The  He^ 
were  that  the  defendant  and  her  husband  de- 
ceased, had  but  one  child,  a  dau^ter,  wb: 
married  contrary  to  their  wishes,  whereupon  thev 
transferred  their  affections  to  the  plaintiff  aoJ 
his  brother,  their  nephews.  The  husband  of  th« 
defendant  dying  recommended  these  nephews  u 
the  care  of  his  wife,  the  defendant,  and  one  o( 
them,  the  plaintiff,  after  remaining  with  her  fo; 
a  long  time,  and,  some  misunderstanding  be- 
tween them  ensuing,  brought  the  action  ii 
Sueetion  for  services.  The  plea  was  that  the 
efendant  had  brought  him  up  aa  her  o^s 
child,  and  more  than  reptaid  him  bf  kindness. 
She  also  pleaded  prescrijption  of  one  yeftr,  whidi 
latter  plea  was  maintained  as  to  a  jMttt  of  the 
demand,  and  judgment  for  |180  andf  coaU  ren. 
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dered.    Beaudry  y.  BrouiUei,  3  L.  G.  L.  J.  19, 
S.C.  1867;  2261  ft  2262  0.  C. 

11.  Damaoss  for  Death  of. 

142.  In  an  action  for  dama^^for  the  death  of 
a  relatire,  the  relationship  must  be  establiahed 
br  legal  proof,  and  the  spiecial  damages  most  be 
^Ueged.  Prevost  et  ux.  St  Jaokaon  et  a^i  13 
L.  C.  J.  170,  Q.  B.  1869. 


BBLATIONSHIP. 

I.  A  GaouKD  OF  Nullity  iv  Skrtiob,  9ee 
PROCEDURE. 

n.  A  PRSsuifPTiov  OF  Fraud,  see  PRE- 
SUMPTION. 

m.  Effect  of,  see  MARRIAGE. 

IV.  Of  Bailiff,  see  BAILIFFS. 

V.  Of  Notaries,  see  NOTARIES. 
VL  Proof  of,  see  EVIDENCE- 


BELEASE. 

I.  From  Imprisovment,  see  CAPIAS,  HA- 
BEAS CORPUS,  IMPRISONMENT,  Ao- 
IL  From  Oblioatioks.  see  OBLIGATIONS. 


RELIGIEUSE. 

I.  Peremptiok    of    Action    Aoaikst, 
PBREMPTIOV. 


see 


EELIGIOUS  HmORITT. 

I.  Riobts  OF,  WITH  Regard  to  Schools,  see 
COMMON  SCHOOLS,  Assessmevts  for. 


RELIGIOUS  SERVICES. 


1.  Disturbance  of. 


BENT— ^  LEASE. 

I.  Arrears  of,  145-147. 
'  n.  Jurisdiction  in  Aotion  for,  see  JURIS- 
DICTION. 

in.  Must  be  Demanded,  148.  

IV.  Of  Church  Pews,  see  CHURCH  PEWS. 

V.  Prescription  of,  see  PRESCRIPTION. 

VI.  Privilege  for,  149,  150. 

I.  Arrears  of. 

145.  In  a  hypothecary  action  brought  b^  the 
plaintiff,  as  universal  legatee  under  the  will  of 
ner  late  husbaud,  the  declaration  set  up  a  deed 
of  donation  from  the  testator  to  one  Moncian, 
by  which  the  latter  agreed  to  pay  the  testator 
aud  his  wife  a  yearly  rent  of  2^4  livres  udUI 
the  death  of  the  surviYor  of  them,  and  hy^the- 
catin^  for  the  payment  of  the  rent  ot  two  rarn>s, 
of  which  the  defendant  was  alleges  1  to  be  the 
possessor,  and  claiming  for  tea  years'  arrears  of 
such  reat^Held,  that  under  a  rent  created  b^ 
a  donation  registered  in  1843,  the  donor  on  his 
representations,  could  not  claim  tinder  C.S.L.C. 
cap.  37,  sec.   37,  ss.  2,  in  a  hypothecary  ac- 
tion^ arrears  for  more  than  five  years  and  the 
then  current  year,  without  registration  of  such 
arrears  by  memorial.     DesjardUns  v.  lYivosL 
15  L.  C.  R.  132,  S.  C.  1864. 

146.  A  debtor  under  an  emphyteutic  le^  is 
always  in  default  with  regard  to  arrears  of  sent 
without  special  demand  of  payment  Dufiresne 
V.  Lamontagney  8  L.  C.  J.  197,  S.  C.  1864: 1067 
C.  C. 

147.  Co-proprietors  of  an  undivided  properly 
hypothecated  tor  ttie  payment  of  arrears  or  rent 
are  not  jointly  and  severally  bound  to  the 
payment  of  such  arrears.  Pappans  et  al  Ai 
Turcotteeiux.,  8  L.  C.  J.  152  &  15  L.  C.  R. 
153,  Q.  B,  1864. 


143*  The  petitioner  was  fined  by  a  justice  of  the 
peace  for  having  insulted  a  church- warden  out* 
side  the  church  door  after  service.  The  convic- 
tion was  had  under  the  statute  Geo.  IV.  cap.  3, 
pfTOviding  for  the  maintenance  of  good  order  in 
churches — Held,  that  there  was  no  ofifence  com- 
mited  under  such  statute,the  act  not  having  been 
committed  during  Divine  service.  Dumouchel 
exp.  &  DaXUm  exp^  3  L.  C  R.  493,  S.  C.  1853. 

144.  On  a  certiorari^  or  'a  conviction  by  two 
justices  of  the  peace — Held^  by  the  Superior 
Court,  unanimously  setting  aside  such  convic- 
tion, that  an  information  setting  out  that  the 
defendant  had  conducted  himselfin  a  disorderly 
manner  at  the  church  door  by  keeping  his  hat 
on  his  head  during  the  procession  of  the  Holy 
Sacrament  disclosed  no  legal  offtence  whatever. 
Filion  exp„  4  L.  C  R  129,  S.  C.  1854. 


RENEWAL. 

I.  Of  Hypothec, w€ hypothec, 

n.  Of  REGisTRiTioNi  s<e  REGISTRATION. 


m.  Must  be  Demanded. 

148.  In  an  action  for  rent  the  plaintifiTis  bound 
to  show  that  he  bas  madeproper  demand  for  it 
to  entitle  him  to  costs.  Hubert  v.  Dorion^  16 
L.  C.  J.  53,  S.  C.  1872. 

VI.  Privilege  for. 

149.  On  an  opposition  claming  a  privilege 
for  rent. — Held,  that  under  a  verMtl  lease  the 
opposant  had  only  a  lien  for  the  rent  for  three 
terms  expired  and  the  current  one.  Bicard  & 
Si.  Denis,  3  R.  L.  456,  K.B.  1826 ;  1608  &  1624 
C.  C. 

150.  And  where  the  lessor  had  got  judgment 
on  a  saisie  aageriei  and  execution  was  is8ued,but 
before  the  da v  of  sale  the  money  was  paid  in 
and  deposited  in  court,  and  another  creditor,  by 
an  oppositioui  claimed  a  dividend  on  the  money 
paid  in,  on  the  ground  that  the  plaintiff  had  no 
privilege  on  it  in  that  manner,  but  only  on  the 
proceeds  of  the  sale  —  Held,  that  the  opposition 
must  be  dismissed  on  the  ground  that  the  money 
deposited  represented  the  goods  that  had  been 
seized,  and  which  were  the  lessor's  pledge  forthe 
rent  WiUon  v.  fencer  &  Smith,  3H.L  466, 
K.  B.  1828 ;  1619  C.  C. 
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SEQUBSTEATOR. 


SERVITUDES. 
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Montreal  commutation  of  the  seigniorial  rights. 
La  Siminaire  de  St  Sulpice  v.  DurocJier,  17 
li.  C7j:  329,  S.C.  1873. 

II.  Sales  by. 

402.  Where  a  seignior  brought  action  on  a 
deed  of  sale  of  land  to  the  defendant  subject  to 
renis,  and  by  the  same  deed  stipulated  a  price 
of  sale  for  the  same  land— ^elo,  on  demurrer 
"of  the  defendant,  that  there  was  nothing  to  pro- 
hibit seigniors  from  conceding  land  in  tneir 
seiKniories,  notwithBtandinethearrd^^ori711  & 
1732,  which  refer  only  to  wild  lands.  Boston  y. 
rEriger,  4  L.  C.  R.  404,  S.C.  1864. 


SEIZURE— 5ee  ATTACHMENT, 
EXECUTION,  &c. 


I.  Of  Goods  at  Custom  House,  see  CUS^ 
T0MSH0U8E. 
'H.  If NDEB  Revenue  Laws,  «ee  EXCISE. 


SELLER— &«  SALE,  VENDORS 
AND  PURCHASERS. 


8EJ1INABY  OP  ST.  SULPICE--5«e 
COMMUTATION. 


SENTENCE. 

L  Of  Foreign  Courts,  see  JUDGMENTS, 
Foreign. 


SEPARATION. 

I.  From  Bed  and  Board,  see  ACTION  en 
Separation.  ,   ^„ 

II.  Of  Consorts,  see  MARRIAGE. 

lU.  Of  Property,  see  MARRIAGE  CON 
TRACTS. 


SEQUESTRATOR. 
I.  Power  of  Courts  to  Appoint. 

4D3.  On  a  demand  by  a  minor,  assisted  by  his 
tutor,  to  remove  the  executor  appointed  by  the 
will  of  the  testator,  on  account  of  his  insolvency 
— flcW,  that  the  court  had  n6  power  to  appoint 
a  sequestrator.  Mcintosh  it  a/.  &  Pease,  2 
L.CrR.71,S.C.1872. 


SEQUESTRATION. 

I.  Of  Cobporatiqk  Pbopertt,  404. 

II.  Petition  for,  406. 
UI.  Right  to,  406. 

I.  Of  Corporation  Propebtt. 

404.  The  law  reeaid^g  aeqaestratipD  ()pes 
not  extend  to  the  jiKUcial  sequestration  of  the 
property  of  corporate  bodies.  Morrison  v.  TU 
Grand  Trunk  kaUwoiU  Company  qf  Omgifia,  5 
L.  C.  J.  313,  S.C.  186f ;  1823  ct  se^  CC 

II.  Petition  for. 

405.  Ill  a  petition  for  setjuestration^the  groand^ 
on  which  such  demand  is  based  must  t>e  stAteir 
and  it  is  not  sufficient  to  alle^  t&at  H  is  in  tiie 
interest  of  the  petitioner  that  the  property  le 
sequestrated.  The  St.  Bridgets  Ai^hm  ▼. 
Frenayy  1  R.  C.  246  &  3  R  L.  32,  S.C.  18T1 ; 
SIS  et  seq.  CC.F . 

III.  Right  to. 

406.  Pending    proceedings   in    an   action  to 
compel  the  execution  of  a  deed  of  sale  of  ao 
immoveable,  the   plaintiff  may  obtain  the  ap^ 
pointroent  of  a  s6qa€stre  to  receive  the  reoid  c^ 
the  property,  although  the  pleading  and  evi- 
dence establish  that  ue  defendant  had  sold  tbe 
property  to  another  party,  prior  to  the  service  <}^ 
the  action,  and  was  no  longer  in  posaesnon  of  the 
property,  where  there  was  reason  to  suspect  that 
the  sale   to  such  other  party   was  simolateJ. 
Farmer  v.   O'Neill  &  Farmer,  20  L.C  J.  1?6 
S.C.  1876. 


SERVANTS— See  MASTERS  AND 
SERVANTS. 


SERVICE— 5ec  PROCEDUBB 


SERVITUJ>BS. 

I.  Action  to  Exempt  from,  407. 

II.  Coupe  de  Bois,  408. 

III.  Description  of,  409-411. 

IV.  Drains,  412,  413. 

V.  Evidence  of,  414. 

VI.  Extinction  of,  415. 

VII.  Hypothecation  of,  416. 

VIII.  In  Rivers,  see  RIVERS. 

IX.  In  River  Bsaosbs,  eat  RirSB  BEA- 
CHES. 

X.  LlARIUTT  OFNElGBRORINOFaOFRISrO^ 

417. 
XI.  Mill  Streams,  418-420. 

XII.  MiTOTENNETi,  421-424. 

XIII.  Nature  of,  425, 426. 

XIV.  Rel,  427-429. 

XV.  Registration  oF)  430. 


-iicli  Bereement  is  equiv Blent 
f.,amiT  elf  aire  ealoir.  Hall 
l,,C.R.47'9,S.C.1857!&8 


I'NCIATION. 

^ee  DONATION. 
.*  DOWER. 
NT3   set  RENTS. 
M,  Me  TITHES. 
.,v,,w  SUCCESSION. 
^-■RETYSHIP. 

PROVEMENTS. 


MENT. 

iFc,  see  MARRIAGE 


TATION. 

■  SUBSTITUTIONS, 


INCE— &e     PRO- 
RE. 


IMONIALES— 5ee 
NTRACTS,  &o. 


9  been  precluded  ftom 
Dce,  owing  to  a  munn- 
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tod  of  the  dam^  with  the  right  of  taking  water 
across  certain  adjacent  lota,  S  being  bound  by 
his  deed  to  maintain  so  much  of  the  dam  as 
the  plaintiff  bjr  his  deed  was  not  bound  to  sup- 
sort.  This  lot  was  transferred  to  the  defendant 
by  S  two  years  afterwards,  as  also  a  lot  of  land 
below,  on  which  a  grist  mill  and  dam  were 
already  erected,  such  last  lot  having  been  sold 


the  court  below,  that  the  dafendant  did  not  re- 
quire to  show  an?  necessity  in  order  to  cUim 
his  right  and  build  as  he  had  done.  JViooii  & 
terrault,  2  R.  L.  109,  Q.  B.  1868 ;  620  C  C 

424.  Before  the  Code  a  proprietor,  who  wished 
to  build  on  the  line  separating  his  property  frotit 
his  neighbor,  had  the  right  to  place  half  the 
thickness  of  his  wall  on  the  adjoining  propertT, 


«ome  f*ix  years  previously  by  H  to  one  D,  and  by   provided  that  the  total  thickness  of  £ewalldjii 
D  to  S,    The  plaintiff  brought  action,  on  the  |  not  exceed  eighteen  inches,  and  that  even  when 


ground  that  the  defendant  had  never  built  any 
gristmill  so  as  to  avail  hmiself  of  the  preferen- 
tial right  of  water  reserve,  as  authorized,  but 
that,  notwithstanding,  he  had  maliciously 
4»pened  and  kept  open  the  gate  in  the  upper  dam 
for  ten  years,  so  that  the  water  flowed  to  waste, 
and  80  that  the  plaintiff  was  deprived  of  a  suf- 
ticiency  of  water  for  his  tannery.  The  defen- 
dant, after  pleading  possession  of  thirty  years, 
alleged  that  he  had  not  wasted  the  water,  but 
that  he  had  drawn  it  through  the  {irate  as  he  had 
a  riglit  to  do,  to  the  knowledge  of  the  plaintiff, 
and  that  when  the  gate  was  siiut  the  gristmill 
below  was  deprived  of  water,  and  when  open  the 
water  flowed  through  as  the  r«d  of  the  river 
declined  which  wa^  to  the  north — Held,  con- 
6rming  in  effect  the  judgments  of  both  courts 
below,  that  the  rights  of  D,  under  his  deed  from 
H,  could  not  be  prejudiced  by  the  subseouent 
deeds  from  H  to  o  and  to  the  plaintiff,  ana  that 
S,  as  claiming  under  D,  had  a  right  to  insist  that 
the  upper  dam  should  not  be  so  used  as  to  injure 
tlie  fair  working  of  the  mill ;  and,  moreover,  that 
the  plaintiff  could  not  possibly  acquire  any 
better  right  for  his  tannery,  by  reason  of  S  being 
the  purchaser  of  D's  milU  than  he  could  have 
had  if  a  stranger  had  purchased  it.  Minor  v. 
Gihnoury  9  L.  C.  R.  115,  P,  C  1859. 

420.  And  held,  also,  that  the  burden  of  proof 
was  on  the  plaintiff  to  show  that  he  had  a  right 
10  have  the  gate  of  the  upper  dam  kept  closed. lb. 

XII.   MlTOTEirifETt. 

421.  In  an  action  by  a  tenant  against  his 
•lukllord  for  loss  and  damage  suffered  bj  the 
taking  down  and  re-building  of  the  miioyen 
wall  by  the  adjoining  oroprietor— J7e2(2,  revers- 
ing the  judgment  of  tne  court  below,  that  the 
kktter  was  exercising  a  strictly  legal  right,  and 
that  no  damage  coiud  be  recovered  on  account 
of  the  inconverience  and  loss  suffered,  where 
such  loss  and  inconvenience  were  the  necessary 
consequence  of  the  taking  down  and  re- building 
and  all  precautions  had  been  observed,  and  no  un 
necessary  delay  or  negligence  could  be  charged. 
Peck  k  Harrisy  6  L.  C.  J.  206  &  Lyman  et  al. 
Jt  Peck  6  L.  C.  J.  214  &  12  L.  C.  R.  355  &  368, 
Q.  B.  1862. 

422.  On  a  contestation  resting  upon  thedefen- 
<*ant's  right  of  miioyenneU—Seld,  that  such 
right  between  adjoining  proprietors  was  a  pre- 
sum  ption  of  law,wh  ich  imposes  upon  the  objector 
the  necessity  of  rebutting  it,  and  such  rebuttal 
could  only  be  established  by  title,  or  in  default 
of  title  bv  certain  marks.  McICenzie  v.  Titu 
ti  al,  12  L.  C.  R.  257,  S.  €.  1862. 

423.  Where  the  defendant  built  on  to  the  pro- 
srty  of  plaintiff,  his  neighbor,  eight  inches,  or 
fcif  the  thickness  of  the  wall  which  he  was 

erecting,  as  his  right  of  mitoyenneU,  and  action 
vas  brought— J7ac{^  reversing  the  judgment  of 
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there  was  a  fence  separating_the  two  properties 
lb.,  &  13  L.  C.  J.  106,  Q.  B.  1868  ;  510  et  seq. 
C.  C 

XIII.  Nature  of. 

435.  Where  a  servitude  given  by  a  father  to 
the  son  was  as  follows : — '*jLa  coupe  de  troit 
"  quarts  cParpenl  de  hois  de  front  sur  laprtr 
'^jondeur  du  hois  d  prendre  sur  la  tart  da 
"  donateurs  du  dii  lieu  du  guatrihne  rang  de 
**  St.  Denis^ — Held,  that  such  servitude  wae 
not  only  a  personal  engagiiment  on  the  part  of 
the  donor  to  secure  to  the  donee  the  right  of 
cutting  wood  on  the  ground  described,  subject  (o 
the  thirty  years'  prescription,  but  constiiated 
also  a  real  obligation  with  which  the  property  vu 
charged  for  the  benefit  of  the  donee.  Areham- 
heaulty.  ArchambeauU,  15  L.  C.  J.  297,  S.  C. 
L871. 

426.  And  Ae^ci,  also,  that  such  servitude  eansoi 
be  prescribed  merely  by  the  lapse  of  thirty  vear$, 
but  only  where  there  has  been  a  non-uterJariog 
that  period.    lb.,  &  562  C.  C. 

XI 7.  REAL^e^  Nature  or. 

427.  Where  the  donor  gave  to  the  dooec  t 
piece  of  land  subject  to  the  charge  to  tfaedooe< 
of  giving  to  two  others  each  an  emplacemeal  of 
ninetv  feet  by  two  arpenta,  and  allowing  to  tbem, 
their  neirs  and  successors,  a  right  of  paatangeoa 
the  said  piece  of  land  for  a  norse,  a  pig,  two 
sheep  and  two  cows  for  each  of  tlie  propricton 
of  such  emplacement —^'fU,  reversine  tije 
iudgment  of  tne  court  below,  in  an  action  oj^'^ 
legatees  of  one  of  the  proprietors  of  such  »tv' 
tude,  that  the  right  of  pasturage  wss  s  m> 
servitude  which  went  with  the  land,  although 
not  mentioned  in  the  bequest  Dorin  etal  k 
Bivei,  1  L.  C.  J.  308  &  7  L.  C.  R.  257,  Q.  B 
1857  ;  546  C.  C. 

428.  And  held^  also,  that  in  such  case  tbe 
heritage  servante  being  divided,  so  that  the  pn>' 
pfietor  of  the  heritage  dominante  became  p?^ 
prietor  of  one  half  of  the  former,  did  d  x  ex- 
tinguish the  right  of  the  proprietor  to  make  u^e 
of  tne  servitude  for  a  half  on  the  other  htifut 
the  fonds  servante,  and  that,  in  the  case  in  qae^ 
tion,  it  was  reasonable  for  the  plaintiff  to  fas ve  t^ie 
right  of  pasture  for  all  the  animals  esch  si(e^ 
nate  year.    lb.,  &  556  C.  C 

429.  And  held,  also,  that  the  fact  of  the  pre 
prietor  of  a  heritage  dominante,  becoming  pro- 
prietor of  portion  of  the  heritage  servantf,  on'! 
extinguished  the  •erviiude pro  tanio.    lb. 

XV.  Registeatiok  dr. 

430.  In  an  action  by  the  legatees  oft  eerviuiii 
--Heldt  that  a  real  servitude  creatad  befeft  ^ 
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of  the  court  below,  that  the  claim  for  arrears  of 
each  life  rent  was  extinguished  by  the  judicial 
eale  of  the  property  by  the  asaignee.  Cadieuz  &, 
Fanei  eial.,  6  L.  C,  K.  446,  Q.B,  1846. 

165.  But  where  a  party  purchases  an  immove- 
able which  is  subject  to  a  hypothec  of  $60  in 
favor  of  a  third  party,to  enable  such  third  party 
to  draw  from  it  a  life  rent  of  $6  per  year,  the 
purchaser  may  liberate  the  property  from  the 
rent  by  paying  the  amount  of  the  hypothec,  but 
he  has  no  rieht  to  demand  security  or  the  purga- 
tion of  ^e  nypotheCi  because  the  plaintiff,  as 
vendor,  has  not  left  with  him  an  amount  suf- 
ficient to  cover  it  ChdboUe  y.  Charhy,  3  R.  L. 
3S2  &  16  L.  G.  J.  27,  S.  C.  R.  1871 ;  2081,  sec. 
7,  C.  C. 

166.  Obligations  of. — ^Where  a  farmer  gave  to 
his  son  a  piece  of  land  subject  to  a  life  of  rent  of 
40  bushels  of  the  best  wheat  the  land  would  pro- 
duce, and  the  son  transferred  the  property  to 
another,  subject  to  the  same  undertaking, 
which  he  carried  out  until  the  present  year,  when 
he  ofiered  wheat  in  fulfilment  of  his  chari;e 
which  the  donor  refused  as  unfit  for  use — HeSi, 
reversing  the  judgment  of  the  court  below,  that, 
notwithstanding  tnat  it  was  generally  known  it 
was  a  bad  year  for  wheat,  and  the  most  of  what 
had  been  offered  was  the  beet  that  had  been 
raised  on  the  land  that  year,  that  he  was  obliged 
to  offer  good  marketable  wheat,  if  he  had  to  buy 
it  elsewhere,  Lalonde  v.  Cholette,  1  R.  L.  700, 
Q.  B.  1868. 

167.  Reminciaiionof. — Where,  by  contract  of 
marriage,  the  husband  stipulated  to  pay  to  his 
wife  an  annual  life  rent  of  £36  in  lieu  of  all 
dower,  and  the  wife  during  her  marriage,  by 
deed,  renounced  her  hypothec  on  the  property  of 
her  husband  for  such  life  rent — Hela,  on  action 
by  the  transferee  of  the  life  rent,that  the  renun- 
ciation made  during  marriage  was  null  and  void. 
Russel  V.  Foumier  &  Rivet,  3  L.  C.  J.  324,S.  C. 
1869  ;  1301  C.  C. 

168.  Rescission  o/',— Where  the  plaintiff  sought 
the  rescission  of  adeedofdonation,on  the  ground 
of  non-payment  of  a  liferent  to  which  a  dona- 
tion was  subject — Held,  that,  although  not  a 
ground  for  rescission  under  the  French  Code,  it 
was  so  under  the  law  and  jurisprudence  of  this 
province.*  Martin  v.  Martin,  3  L.  C.  J.  307, 
S.  C.  1859. 

in.  Perpetual. 

169.  In  an  action  for  the  amount  of  a  year's 
ground  rent,  in  virtue  of  a  transfer  d  iitre  ae  bail 
d  rentefoncihreperpeitieUeyihedefeTidiSkiii  pleaded 
tender  of  the  amount,  together  with  that  of  the 
rent  for  the  current  quarter  and  a  quarter  in  ad- 
vance and  costs,  on  the  ground  of  being  per- 
mitted to  abandon  the  property  and  become  free 
from  any  after  rent — Hela,  confirming  the  judg- 
ment of  the  court  below,  that  a  party  who  con- 
tractfl    to  pay  a  ground   rent  for  ever  cannot 

•  0ift8  cannot  be  revoked  by  reason  of  the  non-folfll  - 
ment  of  obligationB  entered  into  by  the  donee,  as  oharsoB 
or  otherwlae,  nnleas  the  revocation  le  stipulated  in  toe 
deed;  and  such  revocation  ia  lubiect  in  all  reapecta  to  the 
aaxne  mlea  aa  the  diflsolution  ox  sale  in  default  of  pay- 
ment of  the  price  without  the  necessity  of  any  prelimin- 
ary oondemnation  obliging  the  donee  to  the  fulfilment 
of  his  obllntions.  The  supnlAtion  of  all  other  resolu- 
tive condifions.  when  legally  mada,  has  the  same  effect 
in  gifts  as  In  othar  contracts.  S16  0.  C. 


abandon,  and  that  such  agreement  is  equivalent 
to  the  obligation  defoumiretfairevaloir.  Hall 
V,  Dubois  et  al„  7  L.  C.  R.  479,  S.  C  1857  ;  &  8 
L.  C.R,  361,0.  B,  1858. 

RENUNCIATION. 

I.  Of  Donation,  ««  DONATION. 

II.  Of  Dower,  9M  DOWER. 

in.  Of  Life  Rents,  see  RENTS. 

IV.  Of  Religion,  see  TITHES. 

V.  Of  Succession,  see  SUCCESSION. 

VI.  Of  Surety,  see  SURETYSHIP, 


REPAIRS.— &e  IMPROVEMENTS. 

I.  Claim  op  Usufructuary   for,  see  USU« 
FRUCT. 


REPEAL. 
I.  Of  Laws  «e«  laws. 


REPLACEMENT. 

I.  Of  Property  op  Wife,  a«6  MARRIAGE 
CONTRACTS. 


REPLICATION— &c  PROCEDURE. 


REPRESENTATION. 

I.  In    Successions,   see  SUBSTITUTIONS, 


REPRESENTATIONS. 


I.  False,  see  FRAUD. 


REPRISE     DINSTANCB— iSec     PRO- 
CEDURE. 


REPRISES     MATRIMONIALES— See 
MARRIAGE  CONTRACTS,  &o. 


REQUfiTE— &e  PETITION. 


REQUISTE  CIVILE. 

I.  Grounds  of,  170. 

II.  Procedure  in,  171-174. 

III.  Service  of,  175. 

rv.  To   Set  Aside  Judgment  of  Distribu- 
tion, 176, 

V.  What  is,  177. 

VI.  When  Lies,  178, 179. 

I.  Grounds  of. 

170.  Where  a  party  has  been  precluded  from 
adducing  important  evidence,  owing  to  a  misun'* 
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derstanding  between  his  attorneys  and  the  attor 
neys  of  the  opposite  side,  he  may  be  released 
from  the  consequences  by  a  requite  civile.  Lusk 
ei  aU  in  re  &  Eiddell  &  Ross,  19  L.  C  J.  104, 
S.  C.  1874;  505  C.C.  P. 

II.  Procedure  in. 

171.  A  requite  civile  may  be  granted  by  the 
prothonotary  in  vacation,  in  the  absence  of  a 
judge  resident  in  the  district.  Lambert  v.  Sau- 
cier, 1  R,  L.  47,  S.  C.  1867 ;  507  C.  C.  P. 

172.  And  held,  in  the  same  case,  that  a  mo- 
tion to  reject  a  requite  civile,  on  the  grounds  that 
the  reasons  alleged  in  support  thereof  are  insuf- 
ficient, cannot  be  granted,  the  proper  procedure 
being  by  demurrer.    lb. 

173.  In  an  action  in  ejectment  in  which  the 
plaintiff  obtained  iudgment  by  default  an  execu- 
tion issued,  the  defendant  caused  to  be  served 
upon  the  plaintiff  holding  the  writ  of  execution 
and  opposition  afin  cTannuler  in  the  nature  of  a 
requite  civile.  On  the  return  of  this  opposition 
the  plaintiff  moved  to  dismiss  it  for  want  of  form 
on  several  grounds — Held,  that  reasons  that 
could  be  urg^  against  the  action  or  opposition 
by  an  exception  to  the  form  may  be  opposed  to 
a  requite  civile  by  a  simple  motion  to  set  aside. 
Maguire  v.  SiHde  &  Stride,  14  L.  C,  R.  106, 
S.  C.  1864. 

174.  Held,  also,  that  the  permission  of  the 
court  was  necessary  to  produce  a  requite  civile, 
and  the  service  of  such  requite  must  be  made 
upon  the  party  contesting  it.    lb. 

III.  Service  of. 

175.  A  requite  civile  after  iudgment  may  be 
served  upoTi  the  attorney  in  the  case.  Lang  v. 
aurk,  &  Clark,  20  L.  C.  J.  184,  S.  C.  1876. 

IV.  To  Set  Aside  Judgment  of  Distribu- 
tion. 

176.  A  requite  civile  praying  for  a  revocation 
of  a  judgment  of  distribution  on  account  of  fraud 
will  be  mnted,  and  the  petitioner  allowed  to 
contest  the  collocation.  Doutreetal.,  v. Bradley 
et  aL  &  Allison  et  vir.,  17  L.  C.  J.  42,  S.  C.  K. 
1873. 

V.  What  is. 

177.  An  opposition  in  the  nature  of  a  requite 
civile  cannot  be  considered  as  such  if  it  be  not  so 
called,  and  if  the  opposant  does  not  observe  the 
formalities  which  are  peculiar  to  the  requite 
civile,  and  the  terme  require  civile  is  absolutely 
necessary  in  such  proceedings.  Bilodeau  y. 
Martin  &  Martin,  14  L.C.  R.205,  C.  C.  1864. 

VI.  When  Lies. 

178.  On  a  petition  to  file  a  requite  civile  to  a 
final  judgment  rendered  by  default,  it  was 
grant^  to  the  petitioner  to  file  the  petition,  re- 
serving to  the  plaintiff  his  right  to  urge  all  legal 
objections  to  the  proceedings.  Martin  v.  Moreau, 
4  L.  C.  J.  121,  S.  C.  1856 :  506  C.  C. 

179.  A  requite  civile  does  not  lie  from  a  final 
judgment  rendered  on  the  default  of  the  defen- 
dant, when  by  law  there  is  an  appeal  from  such 
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judgment  Valin  v.  The  Corporation  of  tkt 
County  of  Terrebonnci.  L.  C.  J.  14,  S.  C.  1858  ; 
505  C.  C.  P. 


EESCISSION. 

I.  Of  Contracts,  see  CONTRACTS. 

II.  Of  Deeds,  see  DEEDS. 

UL  Of  Donation,  see  DONATION. 
IV.  Of  Sale,  «4m;SALE. 


RESERVATION. 

I.  In  Deeds,  see  DEEDS. 

II.  Of  Right  of   Action,  see  PAYMENT, 
Tender  of. 


EESIDENCE— 5ec  DOMICILE. 

I.  Of   Parties   to   an   Action,    su  AC- 
TION. 


EESILIATION. 
I.  Of  Lease,  «e«  LEASE. 


RES  JUDICATA— &e  JUDG- 
MENTS, Chosb  JuoiE. 


EESPONDENTIA— iS«  MERCHANT 
SHIPPING,  Bottomry. 


RESPONSIBILITY. 

I.  For  Damage,  see  DAMAGE,  &c. 

II.  Fob  Fire,  see  FIRE,  LESSOR  AND  LES- 
SEE, &o. 

III.  Joint    and    Several,    see   OBLIGA- 
TIONS. 


RESTITUTION. 

I.  Of  Price  of  Sale,  see  SALE. 

II.  Of  Stolen  Goods,  180. 

IIL  Writs  of,  see  POSSESSION. 

II.  Of  Stolen  Goods. 

180.  The  court  is  not  bound  in  all  case«  to 
order  writs  of  restitution,  and  order  the  restitu- 
tion of  stolen  property  under  C.  33  Vic.  cap.21. 
sec.  113,  but  this  power  is  discretionary'  Rojin^^ 
V.  AtHn,  5  R.  L,  293  &  18  L,  C  J.  23,  Q.  B. 
1874. 


RETAINER— S«  FEES. 


RETENTION. 
I.  Right  of,  see  LIEN,  PRIVILSaS,  i^. 
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RETRAIT  CONVENTIONNEL. 

I.  Right  of,  181,  182. 

II.  Stipulation  of^  183. 

I.  Right  of. 

181 .  In  an  action  in  revendication  in  virtue 
of  a  right  of  retraii  canventionnd — Held,  con- 
firming the  judgment  of  the  court  below,  that 
the  abolition  of  8uch  right  by  18  Vic.  cap.  lOS, 
sec.  4,  had  no  retroactive  effect,  and  that  euch 
right  might  be  exercised  upon  the  immoveables 
before  the  passing  of  the  said  Act  Garon  & 
Coforain,  8  L.C.K.  397,  Q.B.  1867. 

182.  And  hdd^  also,  that  the  advertisement 
hy  the  sheriff,  stating  that  the  immoveables 
would  be  sold  subject  to  cens  et  rentes  and  other 
seigniorial  and  conditional  charges  and  dues, 
according  to  the  original  title  of  concession,  was 
sufficient  to  preserve  the  right  of  retrait,  and  in 
such  case  an  opposition  afin  de  charge  was  not 
required.    lb, 

II.  Stipulation  of. 

183.  The  retraii  conventumnel  is  founded  on 
contractf  and  must  be  stipulated  in  the  original 
concession  and  not  in  a  tttre  nouvel.  Deaprha  v, 
Fartiuyl  Rev.  de  Leg.  79  &  206,  K.B.  1811. 


RETRAIT  F^ODAL. 

I.  Action  of,  see  ACTION. 


RETRAIT  LIGNAGER. 

I.  Action  of,  see  ACTION. 


RETRAIT  SUCOESSORAL. 

I.  Action  op. 

184.  The  action  en  retrait  successoral  does  not 
«jcist  where  the  transfer  has  for  its  object  a  fixed 
and  determinate  share  in  an  immoveable. 
Leclerc  et  cU,  v.  Beaudry,  10  L.  C.  J.  20,  S.C. 
1865;  710  C.C. 


RETURNING  OFFICER— &e   ELEC- 
TION  LAW. 


RETURNS— &c  SUCCESSIONS. 
REVENDICATION. 

I.  Attachment  in,  see  ATTACHMENT, 
n.  Right  of,  see  AFFREIGHTMENT,  IN- 
SOLVENCY, SALE,  &o. 


REVENUE. 
I.  Fbaud  on,  see  CUSTOMS  DUES. 


REVENUE  INSPECTOR. 

I.  Power  of  Deputy. 

185.  The  deputy  revenue  inspector  can  validly 
sign  an  information  for  selling  liauor  without  a 
license.  Mullin  v,  BeLlemare  &  Reynolds  v. 
Durnford,  7  L.C.J  228,  Q.S.  1857. 


REVENUE  LAWS— /Sec  EXCISE. 


REVIEW. 

I.  Costs  in,  186,  187. 

II.  Deposit  in,  188-190. 

III.  Inscription  for,  191-193. 

IV.  Procedure  in,  194. 

V.  Right  of,  196-207. 

I.  Costs  in. 

186.  A  defendant  who  succeeds  in  review  in 
obtaining  a  reversal  in  considerable  part  of  the 
judgment  complained  of  may  nevertheless  be 
condemned  toj)ay  the  costs  in  review.  Lynch  v. 
Bertrand,  13  L.C.J.  189,  S.C.R.  1869. 

187.  But  where  a  party  in  revision  succeeds 
in  obtaining  a  modification  of  the  costs  only,  he 
will  not  have  costs  of  revision,  and  each  party 
will  pay  his  own.  The  Intercolonial  Coal  Com- 
pany &  Shaw,  4  R.  L.  639,  S.C.R.  1873. 

n.  Deposit  in. 

188.  Where  the  plaintiff  had  sued  the  defen- 
dants, a  railway  company,  for  damages  caused  to 
his  property  by  the  construction  of  the  road, 
and  asked  that  they  be  condemned  also  to  per- 
form certain  works  in  order  to  put  a  stop  to  such 
damage  in  the  future,  and  the  action  was  dis- 
missed— Held,  on  inscription  for  review,  that  not 
being  a  real  action,  a  deposit  of  twenty  dollars 
was  sufiicient.  Dessaini  v.  The  Grand  Trunk 
Railway  Company  of  Canada^  16  L.C.R.  49, 
S.C.R.  1865 ;  497  C.C.P. 

189.  Where  application  was  made  that  the 
I>rothonotary  be  ordered  to  receive  an  inscrip- 
tion for  revision  without  deposit  by  consent  of 
plaintiff,  the  application   was  rejected   on    the 

f  round  that  the  prothonotary  was  liable  for  the 
eposit,  as  the  law  says  that  it  must  be  made. 
Loiselle  v.  Loiselle,  2  L.C.L.J.37,  S.C.R.  1866. 

190.  The  deposit  in  the  Court  of  Review  will 
not  be  paid  over  to  the  successful  party  when 
an  appeal  is  taken  from  the  decision  in  review. 
Ryland  v.  Routh,  2  L.C.L.J.  44,  S.C.  1866. 

III.  Inscription  for. 

191.  If  the  delay  of  eight  days  required  for 
the  inscription  for  cases  in  revision  expires  on  a 
Sunday,  or  other  non-juridical  day,  it  may  be 
validly  made  on  the  following  day.  Scatcnard 
V.  Allan,  10  L.C.J.  201,  S.C.R.  1865;  3 
CC.P. 

192.  It  is  not  necessary  that  the  service  of 
this  inscription  be  personal.    lb.,  498  C.C. I*. 
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193.  The  delays  fixed  bj  the  Code  for  inscrib- 
ing in  review  are  not  suspended  during  vaca- 
tion. Foumier  v.  Ledaux,  13  L.O.J.  332,  S.C.R. 
1869. 

IV'   PROOSDURE   IN. 

194.  Where  a  party  inscribes  a  case  for  review, 
but  fails  to  file  a  factum,  as  required  by  the  Rules 
of  Practice,  and  to  show  cause  why  the  inscrip- 
tion should  not  be  set  aside,  such  inscription  will 
be  discharged  and  the  case  remitted  to  the  court 
below.     Ellis  v.  Gould,  16  L.  C.  R.  168,  S.C.R. 

V.  Right  of. 

195.  A  report  of  distribution  homologated  by 
the  prothonotary  under  23  Vic.  cap.  57,  sec. 
32,  may'be  reviewed  before  three  of  the  Superior 
Court  judges  under  27  &  28  Vic.  cap.  39,  sec. 
20.  The  Eastern  Townships  Bank  a  Pacaud, 
9  L.C.J.  156  &  2  L.C.L.J.  270,  S.C.R.  1864. 

196.  A  final  judgment  dismissing  a  writ  of 
attachment  issued  under  the  Insolvent  Act  of 

1864,  sec.  3,  is  subject  to  review  under  the  27  & 
28  Vic.  cap.  39,  sec.  30.  Johnston  et  al.  v. 
Kelly,  9  L.C.J.  156  &   I   L.C.L.J.  64;  S.C.R. 

1865,  Ins.  Act  1875,  sec.  128. 

197.  Interlocutory  judgments  subject  to  appeal 
can  alone  be  inscribed  for  review,  l^oung  v. 
Baldwin,  16  L.C.R.  242,  S.C.R.  1865;  494 
C.C.P.  &  Q.  34  Vic.  cap.  4  &  Q.  36  Vic.  cap.  12, 
&  Q.  37  Vic.  cap.  6. 

198.  There  is  no  right  of  revision  of  a  judg- 
ment taxing  a  bill  of  costs  amounting  to  less 
than  £25.  Brown  &  Laurie,  16  L.C.R.  410, 
Q.  B.  18G6. 

199.  There  is  a  right  of  revision  of  judgments 
rendered  on  a  demand  or  motion  for  a  writ  of 
certiorari,  and  on  this  revision  the  judgment 
refusing  the  writ,  being  held  good,  will  be 
affirmed  with  costs.  Beauparlant  exp.^  10  L.C.J. 
102,  S.  C.  1865  &  Spellman  ezp.,  10  L.C.J. 
81  &  1  L.  C.  L.  J.  115,  S.  C.  R.  1866;  1234 
C.C.P. 

200.  But  no  right  of  revision  exists  where 
there  is  no  right  of  appeal  to  the  Queen's  Bench, 
lb.,  &  494  C.C.P.  &.  Q.  36  Vic.  cap.  12  &  Q.  37 
Vic.  cap.  6. 

201.  Nor  is  there  any  right  of  revision  of  a 
judgment  rendered  by  the  Circuit  Court  on 
appeal  from  a  judgment  of  a  justice  of  the  peace 
under  the  Agriculture  Act.  Cruevremont  & 
Flante,  10  L.C.J.  110  &  1  L.C.L.J.  115.  S.CJl. 
1866  ;  24  Vic.  cap.  30. 

202.  There  is  norightof  revision  of  judgments 
under  the  Municipal  Act  according  to  27  &  28 
Vic.  cap.  39.  Dubord  &  Lanctot,  3  C.  L.  J.  63, 
S.C.R.  1867. 

203.  Where  the  amount  of  a  judgment  does 
not  exceed  $100,  and  the  creditor  acquiesces  in 
the  judgment,  there  is  no  right  of  revision,  al- 
though the  amount  demand^  may  have  exceed- 
ed that  sum.  Lefebvre  v.  Murdoch^  13  L.C.J. 
328,  S.C.R.  1869. 

204.  No  right  of  revision  exists  in  fbvor  of  the 
Crown  when  the  right  of  appeal  is  denied  by 
law.  l%e  Attorney  General  a  The  Oorporatian 
of  Omniy  of  Compton,  15  L.C.J.  268,'8.  C  R, 
1871. 

206.  An  error  in  the  contents  of  an  immore- 
«ble  set  forth  in  a  judgment  of  the  court  of  origi- 


nal junsdiction  may  be  rectified  in  revi8ioD,with 
costs  against  the  appellant.  Johnston  ▼.  The 
Massawippi  Valley  Baiboay  ComntmMy  16 
L.  C.  J.  44,  8.  C.  R.  1872. 

206.  No  personal  action,  in  which  the  amount 
demanded  exceeds  $500,  can  be  brought  to 
review  under  Q.  36  Vic.  cap.  12,  which  is  an 
amendment  of  art  494  of  the  Code  of  Procedure, 
although  such  art  is  not  expressly  designated 
in  saia  statute  as  required  by  the  Provioctal 
Act,  31  Vic.  cap.  7,  sec.  10.  Gibson  et  al.  k 
TAndsay,  17  L.  C.  J.  244,  S.  C.  R.  1873  k  Q.  37 
Vic.  cap.  6. 

207.  A  judgment  rendered  in  the  Circait 
Court  under  the  provisions  of  art.  698  et  seq.  of 
the  Municipal  Code  is  subject  to  appeal,  and, 
consequently,  to  revision.  McLaren  &  Tkf 
Corporation  of  the  Township  of  Buckinghamt 
17L.C.J.  53,8.C.R.1873. 


RIGHT  OF  ACTION— See  ACTION. 


RIGHT  OF  VIEW— &e  SBRVI- 

TUDES. 


RIGHT  OF  WAY— See  SERVI- 
TUDES. 


RIGHTS  OF  THE  CROWN. 

I.  In  Criminal  Prosecution,  see  CRDHSlL 
LAW. 


RIOT. 


I.  Liability    of    Magistrate    for  Dami^^'C 
DURiNOi  see  DAMAGES,  MAGISTRATE,  <!:•:. 


RIPARIAN  PROPRIETORS-S«r 

RIVERS. 

I.  Rights  of. 

208.  In  an  action  or  information  on  behalf  of 
tbe  Crown,  to  annul  certain  letters  patent  of  a 
beach  lot  on  the  River  St.  Lawrence^  granted  br 
the  Crown  to  the  defendant,  in  fix>Dt  of  a  cer- 
tain property  belonging  to  the  ladies,  the 
Ursuhne  Nuns  of  Quebec,  who  were  ripariio 
proprietors,  and  as  such,  it  was  allied,  entitle*! 
to  toe  free  use  and  enjojnnent  of  audi  beach  lot 
when  uncovered  by  water,  and  the  hte  access 
to  the  waters  of  the  river  at  hi|;h  tide  for  all 
purposes  of  navieation^  or  otherwise,  and  that  bj 
the  erant  of  sucn  letters  patent  they  were  seri- 
ous^ prejudiced  in  their  ng)it»— ^eu^that  tli«7 
were  not  entitled,  as  a  matter  of  right,  to  such 
beaoh  lots,  and  that  the  Gvova  mU^  whea 
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expedient,  ^ant  t^uch  lotft  to  others.    Eegina 
V.  Bairdy  4  L.  C.  R.  325,  S.  C.  1854. 

209.  And  in  another  case — Held,  that  by  the 
general  law^pplicable  to  running  streams,  every 
riparian  proprietor  has  a  right  to  what  may  be 
called  the  ordinary  use  of  the  water  flowing; 
past  his  landi  as,  for  instance,  for  domestic 
parpoftes  and  for  his  cattle,  and  that,  without 
regard  to  the  effect  that  Fuch  use  may  have  on 
those  situated  lower  down  the  stream  ;  and  he 
has  a  right  aho  to  the  extraordinary  uf>e  of  it, 
provided  that  he  does  not  thereby  prejudice  the 
righte  of  other  parties  either  above  or  below 
him.  Minor  k  Oilmovr,  9  L.  C.  K.  116,  P.  C 
1859, 

210.  And  in  another  case — Held,  that  rfparian 
proprietors,  holding  under  the  sanie  original 
title,  T»ay  make  any  agreements  or  stipulationfl 

-  with  reiapect  to  the  use  of  the  water  flowing  past 
their  properties  respectively  as  they  may  deem 
expedient,  provided  that  the  natural  flow  and 
nfte  of  the  water  is  not  interrupted  therebv. 
Hamd  et  at  &  The  Mayor,  dtc,  16  L.  C.  R.  12l\ 

:S.  C.  R.  1866. 


RIVERS. 

*I.  JURISDICTION  Over  Bed  of,  211, 

II.  OusTRrcTioN  OF,  212220. 

III.  Property  IN,  221-22M. 

I.  Jurisdiction  Over  Bed  of. 

211.  The  Stat.  16  Vic.  cap.  24,  extending  the 
Jurisdiction  of  the  Harbour  Commissioners  to 
'  the  River  St.  Pierre,  in  giving  them  the  control 

and  management  within  the  Hmits  specified,  did 
not  thereby  invest  in  them  the  proprietorship  of 
the  bed  of  the  river,  or  enable  tnem  to  maintain 
^petitory  action  againsi  riparian  proprietors 
within  their  extended  limits,  on  au  allegation  that 
FUch  riparian  proprietors  had  encroached  on 
the  bed  of  the  river.  The  Harbour  Commis- 
tioners  of  Montreal  v.  Hall  &  The  Harbour  Com- 
missioners of  Montreal  v.  Lyman  et  al-,  5  L.  C. 
J,  156, 8  C.  1861. 

n.  Obstruction  of. 

212.  No  person  can  obstruct  a  navigable  or 
floatable  river  with  impunity.^lc  Stein  i  Smith, 
3  R  L.  467,  K.  B.  1828,  &  Bourque  v.  Farwell 
tt  aU,  3  R.  L.  700,  8.  C.  R.  1871  j  400  C.  C 

213.  And  where  action  of  damages  was  brought 
by  the  plaintiff  against  the  defendant  for  having, 
«s  he  alleged,  opened  and  broken  his  boom  in 
the  river  St.  Francis,  and  allowed  logs  held  in 
the  said  boom  to  drift  down  the  river  and  become 
lost  to  him — Held,  that  he  had    no  right  to 

•  obstruct  a  navigable  and  floatable  river  by  cons- 
tructing a  boom  across  it,  and  parties  owning 
mills    lower  down  the  river  whose  logs   are 

*  From  and  after  the  pMslog  of  this  Act  no  owner  nor 
tenant  of  any  saw  mill  nor  aoy  workman  therein,  nor 
other  person  or  persons  whomsoever ,s)iall  throw  or  cause 
to  be  thrown,  or  suffer  or  p  rmlt  to  be  thrown,  any 
sawdust,  edgings,  slabs,  bark  or  rubbish,  of  any  descrip- 
tion whatsoerer,  into  any  navigable  stream  or  rWer, 
either  above  or  below  the  point  at  which  such  streamer 
river  oeaaes  to  be  navigable.    C.  36  Vic.  cap.  60,  see.  1. 


detained  by  puch  lxx)m  have  a  right,  after 
reasonable  notice,  to  demand  to  be  allowed  to 
pass  with  their  logs,  to  open  the  boom  and  allow 
the  logs  to  pass  down  the  river,  and  are  not 
responsible  for  the  damages  caused  thereby  to 
the  person  obstructing  the  river,  by  reaf^on  of  his 
logs  being  carrieii  down  the  stream.  Chapman 
V.  Clarke  et  at,  8  L,  C  R.  147,  S.  C.  1868. 

214.  A  riparian  proprietor  has  no  right  to 
erect  across  the  stream,  river  or  water  course,  on  ' 
winch  his  property  lies,  a  dam  abutting  on  the 
land  of  the  opposite  proprietor,  and  if  so  erected 
it  mav  be  demolished  at  the  instance  of  the 
latter.'  Joly  v.  Gagnon^  9  L.  C.  R.  166,  S.  0. 
1859. 

215.  The  plaintiff,  a  mill  owner  on  one  side  oi 
the  River  Beauport,  complained  of  the  defendant, 
the  proprieioron  the  other  side,  fbr  having  erect- 
ed a  wharf  on  land  which  he,  the  defendant, 
claimed  to  be  part  of  his  estate,  but  which  plain- 
tiffalleged  altered  the  natural  course  of  the  river, 
and  by  which  he.  the  plaintiff,  was  prevented 
froiii  using  his  mill  as  he  would  otherwise  have 
done,  to  his  damage  of  the  sum  of  £300  currency. 
— Held,  confirming  the  judgments  of  the  courts 
below,  that  the  river  being  navigable,  the 
obstruction,  if  any,  was  a  public  nuisance,  and 
no  action  by  an  individual  would  lie,  unless  such 
individual  suffered  special  and  particular  dam- 
age. Broum  &  Otigy,  11  L.  C.  R.  401,  Q.  B.  & 
14  L.  C.  R.  213,  P.  C.  1864. 

216.  And  held,  also,  that  an  action  en  denon^ 
ciution  de  nouvel  ceuvre  would  not  lie,  inasmuch 
as  such  action  could  only  be  brought  by  a  party 
claiming  protection  against  a  work  commenced 
and  still  in  progress,  by  which,  if  completed, 
he  alleges  that  he  would  suffer  damage,    lb. 

217.  The  plaintiff  brought  action  of  damages 
against  the  defendants,  alleging  that,  by  the 
neglect  of  the  latter,  an  embauKment  or  dam 
which  they  had  constructed  in  connection  with 
their  million  the  River  Blanche  had  been  carried 
away  by  a  raft  of  timber  belonging  to  the  defen- 
dant, while  descending  the  river.  The  defendant 
pleaded  that  the  river  was  a  navigable  one,  and, 
further,  was  public  property,  and  that  the  plain- 
tifis  had  no  right  to  obstruct  it  for  their  private 
use,  and  that  all  due  diligence  and  care  had 
been  taken  in  bringing  the  timber  in  question 
down  the  river — Held,  supporting  the  preten- 
tions of  the  defendant,  that  navigable  rivers  are 
public  property,  and  cannot  be  used  by  private 
individuals  so  as  to  obstruct  the  use  of  them  by 
the  public,  and  that  not  even  by  authorization. 
Behveau  et  aL  v.  Levasseur  et  vir,,  1  R.  L.  720, 
S.  C.  1868. 

218.  And  that,  consequently,  the  plaintififs 
were  not  entitled  to  damages  for  the  destruction 
of  their  dam.    lb. 

219.  The  respondent  brought  action  for  dam- 
ages caused  to  his  vessel  by  a  boom  which  the 
appellant  had  constructed  in  the  River  St. 
FrtaiciB—Held,  confirming  the  judgment  of  the 
court  below,  that  the  appellant  was  liable,  not- 
withstanding that  the  statute  which  authorized 
the  construction  of  these  booms  in  such  a  way 
as  not  to  obstruct  the  navigation  of  the  river, 
required  that  the  plan  and  proposed  site  of  Uie 
booms  shall  be  first  submitted  to  and  approved 
by  the  governor  in  council,  and  that  tne  plan 
and  site  of  the  booms  had  been  actually  approved 
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XVn.  Of  Htpothbo. 

96.  Upon  the  conteetation  of  a  report  of  dis- 

;tribuiion  of  the  proceeds  of  a  eale  of  an  immOTe- 

^ble — Heidi  that  a  h^rpothecary  creditor  could 

effectually  register  his  title  after  the  property 

mortgaged  in  his  favor  had   passed  into  the 

hands  of  a  subsequent  purchaser  who  had  not 

registered,  and   that   such    registration  would 

operate  aeainst  such  subsequent  purchaser  and 

his  hypotoecary  creditors.    Poulxot  v.  Lavergne 

^  Lacasse  et  aly  1  L.C.R.  20.  S.C.  1850. 

96.  On  an  appeal  firom  a  juddment dismissing  a 
contestation  filed  by  the  crown  to  a  judgment  of 
^listributioui  by  which  the  respondents  were  col- 
located in  preference  to  Her  Majesty — Heldj  that 

'in  the  case  of  a  general  hypothec,  dating  as  far 
back  as  1815,  and  claimed  in  respect  of  land 
4situated  in  the  county  of  Sherbrooke,  and  re- 
gistered in  accordance  with  the  statute  4  Vic. 
cap.  30,  the  want  of  registration,  during  the 
period  that  the  statute  10  &  11  Geo.  IV. 
xap.  8,  was  in  force,  could  not  be  invoked  with- 
out averment  and  proof  that  the  debtor  held  the 
land  while  the  statute  was  in  force.  Eegina  v. 
^VamU  et  al..  2  L.C.J.  86,  Q.B.  1857. 

97.  And  held,  also,  that  a  hypothec  created 
during  the  lifetime  of  the  debtor  may  be  proved 
by  registration  after  his  death.    lb. 

98.  But,  held,  that  legal  hypothecs  are  not  ez- 
>empt  fh>m  registration  under  the  Statute  4  Vic. 
can.  30.    lb.,  &  2115  G.C. 

99.  On  an  opposition  filed  by  the  Grown  and 
4)y  a  Building  Society  to  a  judicial  sale  of  pro- 
perty—^e^  that  the  original  grants  and  letters 
patent  creating  a  ffeneralhypothec,  as  well  as  a 
special  hypothec.  Before  the  passing  of  the  Sta- 
tute 4  Vic.  cap.  30,  are  subject  to  registration  in 
^rder  to  preserve  the  general  hypothec.  The 
£olicUar  General  &  The  PeopU*s  Building  So' 
scietv,  1  L.CJ.  55,  Q.B.  1857 ;  2098  C.  C.  A  Q. 
58  Vic.  cap.  14. 

100.  A  oeed  creating  a  mortgage  passed  since 
the  Registry  Ordinance  came  into  force  is  invalid 
Jigainst  a  subsequent  purchaser,  unless  it  be 
registered  before  the  title  of  such  purchaser. 
Chaumoni  &  Orenier,  9  L.C.  J.  208  &  12  L.G.R. 
126,  Q.B.  1862 ;  2098  &  2130  G.C. 

101.  The  legal  hvpothec  of  a  wife  separate  as 
^  property  cannot  oe  exercised  on  the  property  oi 
the  husband  to  the  prejudice  of  the  creditors  who 
liave  registered  ttie  claims.  Beaugrand  v. 
JjOoalUe  &  Trigge  et  al,  9  L.C.J.  215  &  15 
L.C.R.  479,  8.C.R.  1866. 

102.  No  hvpothec  can  be  acquired  on  real 
'property  in  this  province  since  the  coming  into 
force  of  the  Civil  Code  without  registration.  La 
Manque  Jacques  Cartier  &  Ogiloie  et  alJL  Brown^ 
19  L.  C.J.  100,  Q.B.  1874;  2015,  2047  &  2130 
CG. 

103.  The  registration  of  a  hypothec  after  sei- 
zure of  the  immoveable  hypothecated,  before  the 

-date  of  a  writ  of  venditioni  exponas  issued  at  the 
instance  of  a  creditor  other  than  the  original 
fixing  creditor,  is  good  and  valid  as  asainst  the 
isimple  chirographic  creditors  of  the  aefendant. 
Zarose  &  Brouillard,  19  L.C.J.  126,  Q.B.  1875. 

XVni.  Of  Htpothio  of  the  Crowk. 

104.  Where  the  Crown  obtained  judgment  for 
Mvance  made  to  the  appellant  under  the  Sta- 


tute 9  Vic  cap.  62,  sec  l^^Held,  in  appeal  > 
that  the  general  mortgage  of  the  Crown  for  aach 
advances  attached  without  registrationi  al- 
thoaeh  the  loan  was  made  after  the  borrower  had 
rebunt,  and  was  not  applied  as  contemplated. 
Lavoieic  Begina,  11  L.  C.  R  63,  Q.  B.  I860; 
2121  C.  C.  £  Q.  31  Vic.  cap.  20  &  Q.  32  Vic 
cap.  13. 

105.  Where  the  Crown  by  opposition  claimed 
a  hypothec  on  the  property  of  the  defendant  ad 
surety  for  one  Girara,  who  n  ad  been  a  borrower 
from  the  loan  fund  reserved  for  the  sufferers  by 
the  fire  of  1845,  and  the  appellant  contested  the 
opposition,  on  the  ground  that  the  hypothec  in 
Question  was  not  registered — Held,  confirming 
tne  judgment  of  the  court  below,  that  such 
hypothec  did  not  require  to  be  registered,  and 
would  take  priority  of  those  roistered  subse- 
quently to  the  date  of  the  loan.  Vennor  &.  The 
Solicitor  General,  16  L.C.R.  216,  Q-B.  1866. 

106.  Where  the  prothonotary  of  ihe  late  court 
of  King's  Bench,  who  was  commissioned  in  1844, 

fetve  a  bond  for  the  due  performance  of  hi» 
utieB— Held,  that  the  r^stration  of  this  bond 
at  full  length  in  1845  was  a  sufficient  compliance 
with  the  Registry  Ordinance  4  Vic.  cap.  30, 
sees.  1,  10  &  52,  and  the  Crown  had,  for 
moneys  due  by  the  prothonotary,  a  legal  hypo- 
thec which  attached  to  all  the  real  property  of 
the  person  so  bound,  without  the  necessity  of  a 
description  of  anv  land  in  the  bond,  or  in  any 
memorial.  Mont  &  Ouimei,  19  L.  C  J-  71, 
Q.  B.  1874;  1989,  1994  &  2030  CO. 

XIX.  Of  Hypothec  of  Wife. 

107.  A  legal  hypothec  of  a  wife  separate  as  to 

Sropertv,  for  the  amount  of  a  particular  le^cy 
ue  under  her  father's  wilLand  accrued  previous 
to  her  marriajge,  does  not  take  precedence  of 
creditors  who  have  registered  their  claims  prior 
the  registration  of  such  hypothec  Beaugromd 
V.  LaoalUe  k  Trigge  et  al,,  9  L.  C  J.  61,  8.  C. 
1868;  2113,  2115  &  2116  G.C 

XX.  Of  Judgments. 

108.  Where  two  judgments,  one  of  the  31  st 
May,  1866,  and  the  other  of  the  3rd  June»  1866, 
were  registered  the  same  day  and  hour,  under 
two  difierent  numbers— i?is2a,  that  they  carried 
hypothecs  of  the  same  rank  and  date.  MeOonr 
nefl  V.  Dixon  &  Brown  &  Nivin  et  at,  10  L.C-J. 
140,  S.C.R.  1866 ;  2130  G.C. 

XXI.  Of  Land  Purchased  at  Municipal 
Sale. 

109.  The  purchaser  of  land  sold  at  municipal 
sale  has  no  title  as  against  the  original  pro- 
prietor, if  he  have  not  registered  his  deed  and 
taken  possession.  Cava  v.  PeUerin  St  PeUerin 
&  Houle  k  Hart  eial,  2  B.C.  44,  8.  C  1870 ; 
1591  &  2098  C  C.  A  1010  M.C 

XXII.  Of  Litebart  Property. 

110.  Neither  the  author  of  a  literary  wock  nor 
his  legal  representatives  have  any  aotioo  for  vio- 
lation of  their  nghti^  unless  ihe  work  Ims  bees 
registered  before  being  placed  in  ciwmhtiofl- 
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LangUna  v.  Vincent,  18  L.  C.J.  160,8.  C.  1874 ; 
Q.  31  Vic  cap.  64,  sec.  10. 

XXTIT.  Or  MABRiios  Covtraot. 

111.  Id  an  oppoeition  bj  a  wife  for  the  ^alue 
ot  a  real  property  sold  upon  the  repreeeDtatiTee 
of  ber  hosbaDa  deceased,  which  she  cliumed 
belonged  to  her  as  ha  Tine  been  given  to  her  dur- 
ing the  community — Heldf  that  under  her  con- 
tract of  marriage,  she  could  take  back  whatever 
she  brought  into  the  community,  and  that  not- 
withstandiDg  such  contract  was  executed  prior 
to  the  Registration  Statute  4  Vic.  cap.  30,  and 
was  never  registered,  such  claim  of  the  wife 
being  rather  in  the  nature  of  a  right  of  property 
than  in  the  nature  of  a  hypothecary  right.  La- 
brec^  &  Henry,  1  L.  C.  &  47,  S.  C.  1849 ;  2113 

112.  The  registration  of  the  marriage  contract 
is  not  necessary  to  preserve  the  rignts  of  the 
widow  and  children  on  real  estate  subject  to 
dower.  Sims  et  al  v.  Evans  et  al.,  4  L.  G.  J. 
311,  S.  C.  k  10  L.  C.  R.  301,  Q.  B.  1860 ;  1448  & 
2116  C.  C. 

113.  Where  a  husband  gave  to  his  wife  by  con- 
tract of  marriage  a  certain  immoveable  belonging 
to  him,  but  neglected  to  register  the  contract — 
Heldt  that  the  omission  to  register  within  the 
delays  prescribed  by  law  was  fatal,  as  against  the 
rights  of  a  hypothecary  creditor,  whose  hypo- 
thec had  been  duly  registered.  Audet  v.  ffor^ 
mand  &  LabossOre  &  Maillet,  8  L.  G.J.  158, 
S.  G.  1866 ;  G.  S.  L.  G.  cap.  37,  sees.  29  &  2113 
G.  C. 

114.  A  marriage  contract  does  not  require  to 
be  registered  to  enable  a  married  woman  separ- 
ate as  to  property  by  such  contract  to  keep  ber 
property  apart  from  her  husband.  Macdonald 
V.  Norwood,  4  K.  L.  284,  8.  G.  1872 ;  1422  G.  G. 

116.  A  customary  dower  created  by  a  contract 
of  marrisge,  executed  before  the  coming  into 
force  of  the  Registry.Ordinance,  does  not  reouirc 
to  be  re^stered.  Leroux  v.  Leroux,  20  L.  G.  J. 
224,  Q.B.  1876;  2116  G.  G. 

XXIY.  Of  Pabtsxrbhif. 

116.  In  an  action  against  a  company  for  not 
being  registered  at  Montreal — Hela,  that  it  was 
only  Donnd  to  register  where  its  head  oflSce  was 
situated.  SenScM  k  Chenevert,  4  L.  G.  J.  2S9, 
G.  C.&S  L.  G.  J.  46  &  12  L.  G.  R.  146,  Q.  B, 
1860. 

117.  And  where  a  person  does  business  for 
himself  only,  but  in  the  name  of  a  partnership, 
he  is  not  bound  to  register  a  partnership  declara- 
tion. DfMseault  v.  Rodney,  4  R.  L.  479,  S.  G. 
1872 ;  1834  C.  G. 

118.  And  in  an  action  against  two  persons  who 
had  a  contract  with  a  railway  company  to  sup- 
ply them  with  ties  at  so  much  per  thousand, 
and  the  profits  to  be  divided  between  them — 
Held,  that  this  was  a  commercial  partnership, 
such  as  would  be  reauired  to  be  registered  m 
the  registry  office  of  tne  county  where  they  had 
a  regular  place  of  business,  but  that  it  did  not 
require  to  be  registered  in  every  isolated  county 
or  district  where  solitary  acts  of  trading  where 
committed.  Larose  v.  Potion,  17  L.  C.  J.  62, 
S.  G.  1872. 


XXV.  Of  Phtsiozah'b  Aooowt. 

119.  The  registration  of  a  physician's  account 
for  expenses  cluring  the  last  illness,  against  the 
immoveables  of  the  deceased,  though  under  sei- 
zure, within  the  delay  fixed  by  law  is  good  and 
valid.  Beaudry  v.  Vesjardins  &  Desi'ardins  k 
Thomas,  16  L.  G.  J.  267,  S.  G.  R.  1871:  210T 
G.  G. 

XXVI.  Of  Sals  of  a  Vessel. 

120.  The  sale  of  a  steamboat  by  means  of  a 
hypothec,  or  the  hypothec  of  a  boat  by  meaus  of 
a  sale,  is  null  as  regards  third  parties,  if  it  have- 
not  been  registered  in  accordance  with  art.  2360 
of  the  Givil  Gode.  Vautier  &  The  Navigation. 
Company  of  Beaukamois  &  Lynch,  13  L.  G.  J. 
62,  C.  G.  1868. 

XXVII.  Of  Substitutions. 

121.  The  registration  of  substitutions  only 
became  law  in  1866  by  18  Vic.  cap.  106,  and: 
registration  previous  to  that  could  not  avail.. 
Mcintosh  et  al.  &  Bell,  12  L.  G.  J.  121,  Q.  B. 
1868. 

XXVIII.  Of  Tutorship. 

]  22.  A  tutor  cannot  maintain  an  action  at  law 
until  bis  tutorship  has  been  registered.  Lang- 
lands  V.  Stansfield  et  al,,  7  L.  G.  J.  46,  S.  C. 
1862;  2117  G.  0. 

XXIX.  Of  Wills. 

123.  By  the  statute  '4  Vic.  cap.  30,  all  wilU 
made  and  published  previous  to  the  31  st  of 
December,  1841,  must  be  registered  in  order  to 
enable  legatees  to  rank  according  to  the  date  of 
their  mortgage.  Ditchesnay  v.  Bedard  &  Camp* 
bell  k  Bedard,  1  L.  G.  R.  436,  S.  G.  1861. 

124.  In  an  action  en  homage — Held,  that  the 
want  of  registration  of  a  will  cannot  be  opposed 
to  a  possessor  ammo  domini  suing  for  homage, 
and  cannot  be  pleaded  by  a  party  deriving  title 
under  a  will.  Devoyau  k  Watson  k  Dubuc  et  ux. 
k  Dubuc  k  Devoyau,  1  L.  G.  J.  137,  Q.  B.  1866. 

XXX.  Proof  b?  Gopt  of. 

126.  A  copy  of  a  certificate  by  the  registrar  of 
an  authentic  deed  which  has  been  re^stered  at 
length  does  not  make  proof.  Dessein  v.  Ross, 
2  Rev.  de  Ug.  68,  Q.  B.  1844 ;  1218  G.  G. 

XXXI.  Ravkimg  of  Gulihs. 

126.  On  an  opposition  to  be  collocated  as 
bailleur  defonds  on  the  Fproceeds  of  a  sherifi's 
sale,  it  was  decided  that  the  vendor's  privilege  of 
bailleur  de  fonds  was  posterior  to  that  of  the 
judgment  creditor,  whose  judgment  was  rendered 
before  the  deed  of  the  vendor.  Lemcsurier  v. 
JtfcOwo  V.  Dolan,  2  L.  G.  J.  219,  S.  C.  1858; 
2130  G.  G. 

127.  On  appeal  from  a  judgment  in  a  hypo- 
thecary action — Held,  reversing  the  judgment  of 
the  court  below,  that,  under  the  provisions  of  2 
Vic.  cap.  30,  sec.  4,  of  two  creditors,  anterior 
to  this  Ordinance,  the  one  who  would  have  first. 
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««mtered  his  elatm  wouM  be  prHlerred  to  the 
otHer,  without  renrd  to  the  date  of  their  claims, 
«ml  BOiirithstaiioiDg  that  both  had  regiKtered 
iheir  olaima  subsequently  to  the  let  of  Norember, 
1844,  the  period  fixed  for  the  registration  of 
<latBii  anterior  to  the  Ordinanoe.  Normand  k 
OrefUr  e<  ai,  10  L.  G.  R  42,  Q.  B.  1869. 

138.  When  the  certificate  of  a  reostrar  shews 
4wo  deeds  to  have  been  registered  ttie  same  day 
•and  at  the  same  hour,  and  lias  ffiven  precedence 
of  number  to  one  of  the  claims,  both  oeeds  must, 
under  4  7ic.  cap.  30,  sec.  11,  be  colk>cated  con- 
'Carrentlj  in  a  report  of  distribution.  Lmfe»ty 
T.  3tnaud  k  Alain  t.  Bilodew,  9  L.  C.  R.  298^ 
S.  G.  1859 ;  2130  G.  G. 

129.  On  a  contestation  of  a  report  of  distribu- 
tion or  collocation,  whereUie  question  of  priority 
of  title  arose — HM,  that  where  a  baUleur  has 
failed  to  register  his  title  within  the  delay  fixed 
by  law,  a  subsequent  purchaser  who  has  not 
4Msumed  the  debt  due  to  the  haUJUur  de/onda^ 
4ind  who  has  registered  before  him,  is  entitled 
to  rank  before  nim  in  the  report.  Lynch  ▼. 
LedMC  k  MaUhitUy  3  L.  G.  J.  120,  S.  G.  1859  $ 
727G.G.P.A2130G.  G. 

130.  Where  two  deeds  have  been  re^stered  at 
the  same  time,  it  is  not  the  number  given  them 
that  decides  their  priority,  but  the  date  at  which 
they  were  passed.  Grenier  k  CKaumaniy  5  L.G. 
J.  78,  G.C.1861;  2130  G.  C. 

131.  An  unregistered  title  deed  cannot  take 
rank  before  a  registered  mortoage  which  was 
granted  subsequently  to  the  <»te  of  such  title 
•deed.  Chesmer  k  Jamitson  k  Hunter,  19  L.G.  J. 
190,  Q.  B.  1876 ;  2130  G.  C. 

XXXn.  Bbnewal  of  Htpothec. 

132.  The  renewal  of  a  hypothec,  such  as  is 
required  by  art.  2173  of  the  Givil  Gode,  is  not 
.an  actual  renewal  but  a  simple  formality  pre- 
scribed for  the  preservation  of  the  hypothec,  and 
•of  the  rights  acquired  previous  to  the  Gode. 
Bowrassa  k  MeDanedd,  16  L.G.J.  19,  Q.B.  1872. 

1.^3.  And  held,  also,  that  the  art,  referred  to 
applied  as  well  to  creditors  and  purchasers  ante- 
cedent to  the  coming  into  force  of  the  art.  2178 
of  the  Gode  as  to  subsequent  creditors.  lb.,  k 
-Q.  35  Vic.  cap.  16,  k  Q.  37  Vic.  cap.  10,  k  Q.  38 
Vic.  cap.  14. 

134.  xhe  renewal  of  registration  of  real  rights 
required  by  art.  21 72  of  the  Gode  has  reference 
only  to  hypothecs  or  charges  on  real  propertv, 
4kna  not  to  rights  in  or  to  the  property  itself. 
La  Banque  dm  Peuple  k  La  Parte  es  qual^  19 
L.C.J.66,  Q.B.  1874. 

XXXin.  Rights  of  Parties. 

135.  On  the  contestation  of  an  opposition  and 
report  of  distribution — Heldt  that  Knowledge  by 
a  creditor  roistering  of  the  existence  of  a  debt 
not  registerea  is  not  a  presumption  ef  bad  foith 
which  will  deprive  him  of  the  advantage  ke  ac- 
<|uire8  by  r^pstration,  unless  he  be  jguiltv  of 
fraud  or  colmsion.  Roas  v.  Dakf  k  Killaiy,  3 
L.G.B.  136,  S.  G,  1853. 

XXXIV.  Wjoit  of. 

136.  Where  opposition  for  payment  was  filed 
against  the  moneys  arising  from  the  sale  of  the 


propertTofthe  deftndanty  by  which  the  opposant 
olaimea  to  be  payed  by  privilege  the  amount  of 
the  defendant's  snare  of  the  cost  of  oonstmctittg 
a  mitoyen  wall  between  Himself  and  the  defen- 
dant, whose  property  adjoined,  the  entire  coat  of 
which  was  paid  by  him,  the  oppoeant — Bfeid^ 
that  88  the  privilege  claimed  had  not  been  rejpe- 
tered,  that  tne  opposhioii  must  be  dismissed  with 
costs.  SUmtm  ei  vir.  v.  MeOilUe  k  Ooveney,  14 
L.G.&  129,8.  C.  1863. 

137.  The  plaintiff  brought  action  to  recover 
the  amount  of  a  debt  incurred  by  mortgage, 
and  payable  in  ten  years,  against  a  third  party, 
bolder  of  the  property  mortgaged,  who  pleaded 
that,  by  subsequent  agreement,  the  debtor  had 
undertaken  to  pay  berore  the  expiration  of  the 
ten  years,  which  said  last  agreement  had  not 
been  registered— ^e2d,  that  he  could  not  invoke 
such  want  of  registration  unless  his  own  titl« 
had  been  registered  previous  to  such  last  meo- 
noned  agreement  Sieotte  Y.Battrdeau,  15  L.G.B. 
40,  Q.B.  1864. 

XXXV.  What  18. 

138.  On  the  contestation  of  a  refx>rt  oi  distri- 
bution— Held,  that  a  reference  in  a  registered 
deed  to  a  previous  deed  not  registered  is  not 
equivalent  to  a  registration  of  the  first  deed,  or 
sufficient  to  defeat  the  claim  of  a  subsequent 
mortgage  creditor  whose  claim  has  been  regis- 
tered. DgUademiers  v.  Kingsley  k  Charlebois 
k  DeUedemiers,  3  L.  G.  R.  8^  8.  C.  1652. 

XXXVI.  While  Under  Seizure. 

139.  The  fhct  of  property  being  under  seizure 
does  not  affbct  the  validity  of  a  registratioo 
made  in  conformity  with  art  2172  of  the  Givii 
Gode.  Bauraesa  k  McDonald,  16  L.  G.  J.  19, 
Q.G.  1872. 

140.  Nor  does  the  fact  that  the  property  haa 
been  announced  for  expropriation.     lb- 


RELATIONS— iSee  KINDRED. 

I.  AoTiov  FOR  Services  Between,  141. 

II.  Damages  for  Death  or,  142. 
m.  EviDEKCE  OF,  su  EVIDENGE. 

I.  Action  for  Services  Between. 

141.  Action  was  brought  by  the  plaintiff 
against  the  defendant,  his  aunt,  for  services,  an*! 
for  the  produce  of  a  certain  farm.  The  facie 
were  that  the  defendant  and  her  husband  de- 
ceased,  had  but  one  child,  a  daughter,  who 
married  contrary  to  their  wishes,  whereupon  thev 
transferred  their  afiections  to  the  plaintifi'and 
his  brother,  their  nephews.  The  husband  of  th« 
defendant  dying  recommended  these  nephews  ta 
the  care  of  his  wife,  the  defendanti  and  one  of 
them,  the  plaintiff,  after  remaining  with  her  for 
a  long  time,  and,  some  misunderstaading  be- 
tween them  ensuing,  brought  the  aetico  in 
3ueetion  for  services.  The  plea  was  that  the 
efoidant  had  brought  him  np  aa  her  own 
child,  and  more  than  repaid  him  br  kindness. 
She  also  pleaded  prescription  of  out  yeir,  which 
latter  plea  was  maintained  as  to  a  ptttof  the 
demand,  and  judgment  for  |180  and  ooata  ren. 
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dered.    Beaudry  t.  BrauiUet,  3  L.  G.  L.  J.  19^ 
&C.  1867;  2261  A  2262  GG. 

n.  Dakaoss  fob  Death  of. 

142.  In  ED  action  for  dama^^for  the  death  of 
«  relative,  the  relationship  must  be  established 
br  le(^  proof,  and  the  special  damages  must  be 
^eged.  Prevost  et  ux.  St  Jackson  et  cU^  13 
lu  C.  J.  170,  Q.  B.  1869. 


BBLATIONSHIP. 

1.  A  OaouKD  OF  Nullity  iv  Sbrfiob,  see 
PROCEDURE. 

Ii.  A  Pbesumptiok  of  Fraud,  see  PRE- 
SUMPTION. 

III.  Effect  of,  see  MARRIAGE. 

IV.  Of  Bailiff,  see  BAILIFFS. 

V.  Of  Notaries,  see  NOTARIES. 
VL  Proof  of,  see  EVIDENCE 


BELEASB. 

L  From  Ivprisokment.  see  CAPIAS,  HA- 
BEAS CORPUS,  IMPRISONMENT,  Axr 
XL  From  Obligations,  see  OBLIGATIONS. 


RELIGIEUSE. 

I.  Peremption    of    Action    Aoainbt,     see 
PBREMPTIOV. 


EELIGIOUS  ULNORITT. 

I.  RiOBTs  OF,  WITH  Reoard  TO  ScHooLs,  See 
COMMON  SCHOOLS,  Assessments  for. 


RELIGIOUS  SERVICES. 


I.  Disturbance  of. 


BENT— ^  LEASE. 

I.  Arrears  of,  145-147. 
'  n.  Jurisdiction  in  Aotiob  for,  see  JURIS- 
DICTION. 

in.  Must  be  Demanded,  148. 

IV.  Of  Chuboh  Pbws.  see  CHURCH  PEWS. 

V.  Pbesobiftion  of,  see  PRESCRIPTION. 

VI.  Pbivilege  foe,  149,  150. 

I.  Abbbabs  of. 

145.  In  a  hypothecary  action  brought  b^  the 
plaintiff,  as  universal  legatee  under  the  will  of 
ner  late  husband,  the  declaration  set  up  a  deed 
of  donation  from  the  testator  to  one  Moncian, 
by  which  the  latter  agreed  to  pay  the  testator 
and  his  wife  a  yearly;  rent  of  224  livres  until 
the  death  of  the  surviTor  of  them,  and  hy^the- 
eating  for  the  payment  of  the  rent  ot  two  farms, 
of  which  the  defendant  was  aUege<i  to  be  the 
possessor,  and  claiming  for  ten  years'  arrears  of 
such  reni-'Held,  that  under  a  rent  created  b^ 
a  donation  registered  in  1843,  the  donor  on  his 
representations,  could  not  claim  tinder  C.S.L.C. 
cap.  37,  sec.  37,  ss.  2,  in  a  hypothecary  ac- 
tion, arrears  for  more  than  five  years  and  the 
then  current  year,  without  registration  of  such 
arrears  by  memoriBl.  Desiardins  v.  I^^osL 
15  L.  C.  R.  132,  S.  C.  1864. 

146.  A  debtor  under  an  emphyteutic  le^se  is 
always  in  default  with  regard  to  arrears  of  sent 
without  special  demand  of  payment.  Dufiresm 
V.  Lamoniagne,  8  L.  C.  J.  197,  S.  C.  1864;  1067 
C.  C. 

147.  Co-proprietors  of  an  undivided  properly 
hypothecated  (or  tbe  payment  of  arrears  or  rent 
are  not  jointly  and  severally  bound  to  the 
payment  of  such  arrears.  Pappans  ei  al  ^ 
Turcoiteeiux.,  8  L.  C.  J.  152  &  15  L.  C.  R. 
153,  Q.  B.  1864. 


143.  The  petitioner  was  fined  by  a  justice  of  the 
peace  for  having  insulted  a  church-warden  out* 
side  the  church  door  after  service.  The  convic- 
tion was  had  under  the  statute  Geo.  IV.  cap.  3, 
pfTOviding  for  the  maintenance  of  good  order  in 
churches — Held,  that  there  was  no  offence  com- 
mi  ted  under  such  statu  te,the  act  not  having  been 
committed  during  Divine  service.  Dumouehel 
exp.  &  Dalian  exp^  3  L.  C.  R.  493,  S.  C.  1853. 

144.  On  a  certiorari,  or  'a  conviction  by  two 
justices  of  the  peace — Held,  by  the  Superior 
Court,  unaniniously  setting  aside  such  convic- 
tion, that  an  information  setting  out  that  the 
defendant  had  conducted  hi  mselfin  a  disorderly 
manner  at  the  church  door  by  keeping  his  hat 
on  his  head  during  the  procession  of  the  Holy 
Sacrament  disclosed  no  legal  offience  whatever. 
Filion  exp,,  4  L.  C  R.  129,  S.  G.  1854. 


RENEWAL. 

1.  Of  Hypothec,  ««  hypothec, 

n.  Of  REOiSTBiTiON,  see  REGISTRATION. 


in.  Must  be  Demanded. 

148.  In  an  action  forrent  the  plaintifTis  bound 
to  show  that  he  has  madeproper  demand  for  it 
to  entitle  him  to  costs.  Hubert  v.  Dorion*  16 
L.  C.  J.  63,  S.  C.  1872. 

VI.  Privilege  for. 

149.  On  an  opposition  claming  a  privilege 
for  rent. — Heldy  that  under  a  ver&l  lease  the 
opposant  had  onlv  a  lien  for  the  rent  for  three 
terms  expired  and  the  current  one.  Ricard  & 
St.  DenU,  3  K.  L.  456,  K.B.  1826 :  1608  &  1624 
C.C. 

150.  And  where  the  lessor  had  got  judgment 
on  a  saisie  aagerie,  and  execution  was  issued,but 
before  the  dav  of  sale  the  money  was  paid  in 
and  deposited  in  court,  and  another  creditor,  by 
an  opposition,  claimed  a  dividend  on  the  money 
paid  m,  on  the  ground  that  the  plaintiff  had  no 
privilege  on  it  in  that  manner,  but  only  on  the 
proceeds  of  the  sale  —  Heldy  that  the  opposition 
must  be  dismissed  on  the  ground  that  the  money 
deposited  represented  the  goods  that  had  been 
seized,  and  which  were  the  lessor's  pledge  forthe 
rent  Wilson  v.  Spencer  &  Smithy  3  R.  L.  466, 
K.  B.  1828 ;  1619  C.  C. 
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<Fpfi*ch  law,  an*!  rt»att  each  adJii«l!«it:on  oTa  lot 
maff  a  nepnate  com  tract.     Ih. 

ttT,  Agent9. — Wh*re  a  principal  f^elh  through 
«n  aeent  air  article  which  the  buyer  hao  rev^un 
•t^belifve  tielongs  to  the  a^nt  hiniaelf,  he  will 
hr  harbk  in  an  action  on  the  price  of  eale.  La- 
l^tts.  Patris,  4  R.  L.  5H0,  CC  C.  1873. 

18.  BroAp«r«.— Where  a  ^ale  is  niaile  by  brok- 
tr»9t  written  notes  in  the  Rhape  of  '*  bought  and 
*«>W  rotes  "  must  be  given,  as  well  to  the  .seller  a« 
I5W  bn^er,  in  order  tf»  jfive  validity  to  the  trans- 
a.rtion  in  law.  Tourville  ei  ah  v.  ]Ss»ex,  8  L  C.J. 
314,8.  C.  1864;  1735  C.  C. 

)9w  And  a  broker  may  prove  by  parol  evi- 
ikfice  bis  authority  to  act  for  the  parties,  and 
llie  retention  by  the  parties  of  tlie  contract  note 
fo  signed  is  evidence  of  the  authority  of  the 
broker  to  bind  them  as  therein  stated.  Intki  et 
111.  Y.  Hope  etaL,  17  L.  C  J.  19,  S.  C  1873. 

20.  Commercial  Traveller^ — Where  a  com- 
inercial  traveller  took  an  order  in  Yamaska 
f>r  a  commercial  house  in  Montreal,  which  was 
accepted  by  .«»uch  liouse,  and  the  goods  forward- 
ed by  rail — Hftd,  that  the  right  of  action  did 
not  arise  in  Yamaska  but  in  Montreal.  La- 
pierre  v.  Gauvreau,  17  L.  C.  J.  241,  S.  C.  R.?  A 
Thampaon ei  al.  v.  DessauK,  \4L.C,  J .  184,S.C., 
4b  Josfph  et  vir.  &  Paqueitt,  14  L.  C.  J.  185, 
C.  C.  1M0&1873. 

21.  Insofvent — The  insolvent  by  deed  of  sale 
iraiisferrt-d  to  his  brother-in-law  certain  lots  of 
land  beU»n!?ing  to  him,  for  a  price  much  below 
Ibeir  real  value,  his  brother-in-law  at  the  same 
t'mebein^  notoriously  unable  to  pay  for  them, 
tet  snbf'equently  transferred  them  to  the  infH>l- 
Tent's  wife,  who  was  also  without  means  of  her 
owD  to  make  such  a  purchase,  the  sale  was  held 
%o  be  in  fraud  of  the  creditors  and  was  set  aside. 
JRimmer  v.  Bouchard  ei  alf  7  L.G.J.  219,  S.  C. 
1863. 

22.  A  sale  of  property  made  by  an  insolvent, 
after  \>*fne  of  a  writ  of  attachment  against  him, 
and  which  was  not  seized  only  because  it  was 
vccreted,  is  not  annullable  onfv,  but  absolutely 
•nail  aivd  void.  Malletie  &  Whyte  es  ouaL,  12 
L.  C.  J.  229  &  1  R.  L.  711,  Q.  B.  1868. 

23.  lAciiaium, — The  court  will  not  order  a 
•ale  by  licitation  if  a  partition  can  be  advan- 
tageouslv  made.  B6degari  &  Duhamel  ei  aL,  2 
Bev.  de'l^g.  441,  K.  fi.  1820. 

24.  Measurement — Where  a  lot  of  land  in  a 
iked  of  sale  was  described  as  being  131  feet  to- 
wards Hope  street,  and  it  turned  out  that  the 
iroDtage  was  only  100  feet,  but  the  back  of  the 
^remifiea  extended  to  175  feet,  and  the  lot  con- 
taineil  even  more  than  was  intended  to  be  con- 
veyed, the  deed  giving  a  full  description  of  the 
WAiDiiaries  on  each  side — Held,  that  the  sale 
▼aa  by  measurement,  aad  the  vendor  could  not 
be  allowed  to  take  monev  for  what  he  did  not 
deliver  Haiicraon  v.  UsbornefS  R.L.  458,  K.B. 
18;}0 ;  1501  C.  C. 

25.  A  statement  of  the  contents  of  a  pror»erty 
in  anheritTH  advertisement  is  not  a  guarantee  of 
fbeffuantitv  otfered  and  sold.  Doutre  es  quaL 
k  KMqe,  7  L.<:.J.  257,  Q  B.  1863  ;  648  C.C.P. 

26.  Municipality. — An  officer  of  a  municipa- 
lity charged  with  the  sale  of  property  cannot 
hifnself  become  the  pnrf  baser.  Wirksieed  y.  The 
Corporation  of  North  Ham  etal,  15  L.  G.  J.  249 
4c  .*  rt.  L.  448,  8.  C.  R.  1H71  ;  1485  C.  C. 

27.  Sample— In     an    action    to    recover  the 


price  and  vahre  of -floirr  s6M  «ml  deliwfed  by 
the  plamtilt'io  the  defentiant,  -wfao  pleaded  that 
the  flour  was  not  according  to  sample,  anii  that 
after  a  qnantitj  of  it  bad  been  delivered  they 
notified  the  brokers  ofthe  plaintiff  yerlralljieiglit 
days  after  delivery,  of  the  mferior  quality  of  the 
flour,  and  with  tender  and  protest  about  a 
month  afterwanls — Held^  reversing  the  judg- 
ment of  tlte  court  tielow,  tnat  the  ofi^r  t(»  deliver 
Ittick  the  portion  of  the  flour  remaining;  in  the 
hands  of  the  purchaser  was  a  valid  offer*  and 
the  confession  of  judgment  offered  in  one  of  the 
pleap  for  the  balance  of  price  was  suflicient  and 
should  have  been  accepted.  Ledvc  &  Shaw  ei 
al,  13  L.  C.  R.  438,  Q.  B.  &  8.  C.  1863. 

28.  And  heldi  also,  that  the  pufx*ha^r  waa 
entitled  to  deduct  the  costs  of  transportaUon  to 
and  from  his  cu«toniers  in  the  country,  to 
whom  part  of  the  flour  had  been  forwarded  with- 
out having  been  examined,  and  also  the  deduc- 
tion from  the  price  allowed  to  the  customere  oo 
such  sale.    lb. 

29.  In  an  action  on  a  sale  of  a  quantity  of 
indigo  which  had  been  made  by  sample — 6ehiy 
on  proof,  that  the  article  delivered  was  doc 
in<]igo  at  all  but  common  ciav  colored  with 
Prussian  blue ;  that  though  liought  by  sample 
the  sale  was  utterly  null,  and  the'venJors  were 
bound  to  take  it  back,  or  return  the  price  re- 
ceived. Kerry  etal.  v.  Sewell  ei  aL/&  Sewell  et 
al.  v.  Smith  et  al,  &  Lamplough  ei  ai.  v.  The 
samek  Lyman  et  al.  v.  The  same,  1  L.  C.  L.  J. 
62,  8.  C.  1865. 

30.  In  a  case  of  sale  of  seed  by  sample, 
which  in  bulk  proved  inferior  to  the  sample^ 
Heldt  that  the  purchaser  was  not  bound  to  ac- 
cept the  pari  according  to  sample,  but  couM 
repudiate  the  whole  purchase.  Desmarteau  r. 
Harvey,  17  L.  C.  J.  244,  8.  C.  a  1873 ;  150D 
C.  C. 

31.  Seignior8,-^ln  an  action  in  a  deed  of  sale 
of  land  by  a  sei^rnior  to  the  defendant,  subject  to 
renta,  and  which  stipulated  at  the  same  time  a 
price  of  sale  of  the  land—  Held,  on  a  demurrerof 
the  defiendant,  that  there  was  nothing  to  prohibit 
seigniors  from  conceding  land  in  their  aeisnioriss 
notwithstanding  the  arrets  of  1711  and  1732, 
which  refer  only  to  wild  landfi.  Boston  v.  UEri- 
ger,  4  L.  C.  R.  404,  S.  C.  1854. 

32.  Tutor.— A  sale  of  a  baiUe^r  de  fond* 
claim  by  a  tutor,  without  authorization  by  a 
judge,  is  invalid.  Poleouin  es  qutU.  y.  Ehi^, 
13  L.  0.  J.  333,  S.  C.  (869;  297  et  seq,  C.  C.  k 
Q.  36  Vic.  cap.  17,  sec  17. 

33.  TTf/ls.— Where  a  wife  separate  as  to  pro- 
perty transterreii  by  deed  of  sale  an  immoveable 
belonging  to  her,  the  consideration  of  which  was 
stated  to  M  the  sum  of  $1800,  paid  before  the 
passing  of  the  said  deedt  but  it  wa<>  proved  that 
the  real  consideration  was  the  discharge  of  her 
husband  for  a  like  sum  by  the  purchaser,  cre- 
ditor of  her  husband,  and  action  was  alterward.'* 
brriught  by  the  wife  to  annul  the  transaction-- 
Hela,  that,  no  value  being  given  to  the  vendor, 
the  sale  was  accordinglv  annulled.  Walktr  ei 
vir.  V.  Crebassa,  9  L.  C.  J.  53,  S-  C.  R.  I860 ; 
1301  C.  C. 

34.  A  sale  by  a  wife  common  as  to  property, 
to  a  third  party,  of  her  real  property,  for  a  pre- 
tended consideration  of  $i00,  when  the  real  con- 
sideration was  a  lease  of  moveables  to  her  hus* 
band  by  such  third  partji  was  set  aside,  aa 
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*  in  «ODtKtveiitioii'0f  «rt  IdOl  of  the  Civil  Code. 
MS4UUKrH9ir.  v,  Bpowd,  14  L.  C.  J.  212,  8.  C. 
^  U  L.  C.  J.  299,  8.  C.  B.  1870. 

IV.  C^MMBEOIAL. 

35.  A  eale  of  a  safe  by  a  hotelkeeper  to  a 
trader,  to  whom  the  former  was  indebted  for 
groceries  furDished,  is  a  commercial  matter 
under  C  S.  L.  C,  cap.  82,  sec.  18.*    Archibald 

'€t  ai  V.  Shaw  <fe  McDonald  ei  otr.,14  L.  C.  J. 
277,C.  C.&8.C.K.  1869. 

y.  Commission  ok. 

36.  A  notary  cannot  charge  a  commisftion  on 
^ales  of  property  without   a    special    contract, 

Belanger  v.  Denechaudf  2  Rev.  de  Leg.    206. 
£.  B.  1820. 

VI.   COXDITIONS   OF. 

37.  Appeal  was   iiad  from  a  judgenint  dis- 
missing ao  action  to  compel  the  rej^pnident  to 
"Execute  and  accept  a  deed  of  f>a1e  of  land  pur- 
•<haMed  by  him  at  auction — HM,  that  where  a 

vendor  seek^  to  enforce  the  sale  of  a  lot  of  land, 
and  tenders  a  deed  to  the  purchaser,  differing  in 
several  important  particulars  from  the  acknow* 
ledged  conditions  of  sale,  the  court  may  vary, 
■and  reduce  the  conditions  .nought  to  be  impOHe«1, 
.and  may  order  a  deed  to  be  executed  pursuant 
to  the  actual  conditions  of  sale.  Liggett  et  al, 
Jl  Traceff,  20  L.  C.  J.  313.  Q.  B.  1875 

3S  And  where  there  is  a  stipulation  that  the 

•deed  shall  be  executed  within  ten  day<)  alter  the 

.sale,  tiie  failure  of  the  vendor  to  tender  a  deed 

before  the  expiration  of  the  delay  does  not  ipso 

■facto  resolve  the  sale.    lb. 

39.  And  a  stipulation  in  the  conditions  that 

the  vendor  should  be  entitled   to  proceed  to  a 

Joiit  en^Atfre,    if  the  purchaser  make  default, 

<doe8  not  restrict  the  vendor's  recourse  to  that 

VMnedy,  or  exclude  his  action,    ib. 

VII.  CovDiTioss  PEECCDBarr. 

•40.  No  payment  can  be  demanded  in  an  ac- 
^tioD  by  an  incorporated  company  until  all  con- 
•ditions  precedent  to  such  demand  have  been  ful- 
filled.    Tht  Massawippi   Vodlof  Railway  Com- 
^y^*  ira2A;«r,  3  K.  L.  450,  S.  C.  1871;   1079 

41.  A  clause  in  a  deed  of  sale  by  which 
ihoflie  of  the  vendors  who  sign  bind  themselves 
to  obtain  the  ratification  of  a  person-  ab^enf 
is  a  condition  precedent,  and  no  action  will 
lie  to  recover  any  portion  of  the  purchase 
Aioney  until  such  ratification  has  been  effected. 
Lenovr  v.  Deamarais  et  vtr,,  1 7  L.  C  J .  308, 
:S.  C.R.  1873;  1079  C.  C. 

42.  A  stipulation  in  a  deed  of  sale  that  the 
-vendor  should  deliver  to  the  purchaser  the  title 
-deeds  of  the  property  sold  is  not  a  condition  pre- 
<:edent  to  the  vendor's  right  to  claim  payment 
of  the  purchase  money ^     Fllion  v  Lalonde^  19 

L.  C.  J.  14,  S.  C.  K.  1864. 


*  Under  the  pres<*nt  Intolvent  la^m  the  hotelkeeper 
aIbo  would  be  a  trader,  and  the  Bale  therefore  a  commer- 
«lal  one  in  every  reepeot.    £i>. 


VIII.  OoiTTRS  UkTITBB. 

43.  Where  a  sale  is  made  by  a  husband  and 
wife,  a  centre  lettre  passed  after  the  sale  by  tbe 
husband  onlvi  and  which  is  not  injurious  to  the 
interests  of  the  wife,  is  not  illegal.  Lemoine  v. 
Lianais,  2  L.  C.  L.  J.  163,  S.  C.  1866. 

IX.  Delivebt. 

44.  The  plaintiff  sold  to  a  firmi  of  whom  the 
defendants  were  the  assignees,  a  quantity  of 
timber  and  staves,  to  be  thereafter  culled  and 
counted  ;  but,  in  the  meantime,  the  timber  was 
received  in  the  booms  of  the  purchaser,  and  the 
staves  placed  upon  their  wharf,  so  that  they  had 
possession .  Having  failed,  and  the  estate  passed 
into  the  hands  of  the  assignees,  the  pmintifif 
caused  the  timber  to  be  seizeil,  and  attempted 
to  exercise  in  relation  to  it  the  same  right  of 
stoppage  in  trcmsitu  as  if  there  had  been  no 
delivery,  and  the  timber  had  continued  to  be 
his  property — Heldf  that  the  possession  by  the 
purcna*-er  amounted  to  a  delivery,  and  the  sale 
was  complete,  though  the  timber  had  never 
been  culled  or  counted.  Levey  v.  Tumbull  et 
al.,  I  L.  C.B.  21,  S.  C.  1850. 

45.  In  a  petitory  action,  in  which  it  was 
proved  that  the  plaintiff,  the  purchaser,  had 
never  had  possession,  or  ever  been  seized  of  the 
property — Meld,  that  the  action  could  not  be 
maintained.  Brochuv,  Fiixbacket  al,  2  L.  C.  B. 
8,  S.C.  1851;  1472  C.C. 

46.  The  defendant  undertook  to  sell  and  de- 
liver, and  the  plaintiff,  agreed  to  receive  and  pay 
for,  14,000  feet  of  birch  timber,  merchantable, 
and  averaging,  a  certain  size,  the  said  timber  to 
l)e  piled  on  the  defendant's  wharves  during  the 
winter  of  1844  and  1845,  and  to  be  delivered  as 
required  by  the  plain  tiffdurins  the  ensuing  sea- 
son of  navization.  A  quantity  of  timber  piled 
upon  the  wharves  of  defendant  was  destroyed  by 
fire  during  the  winter,before  it  had  been  measured 
as  between  the  plaintiff  and  defendant.  On  an 
action  on  the  contract  by  the  buyer  against  ^he 
sellei — Held,  in  the  court  below,  that  there  had 
been  no  delivery  of  any  timber  bv  the  defendant 
to  the  plaintiff,  because  there  had  been  no  m^- 
sureinent  of  the  timber,  by  which  the  timber  had 
been  ascertained  to  be  of  the  size  stipulated  in 
the  contract,  or  of  the  stipulated  quantity.  Leva/ 
v.  Lowndes,  2  L.  C.B.  267,  S.  C.  1851. 

47 .  But  held,  in  appeal,  reversing  this  decision 
in  so  far  as  it  awarded  damages  for  non  delivery, 
but  confirming  it  in  so  far  as  it  ordered  the 
restitution  of  the  money  advanced.  Ib.,  &  2 
L.  C.  R.  457,  Q.  B.  1858. 

48.  On  appeal  from  a  judgment  m  intainii^ 
an  opposition  qfin  d'annuleruled  by  the  respon- 
dent to  an  execution  of  certain  lots  of  land,  seized 
as  belonging  to  the  defendant — Held,  confirm* 
ing  the  juagment  of  the  court  below,  that  in 
cases  of  sales  of  waste  land,  tradition  was  neces- 
sary to  convey  the  rijght  of  property,  and  that 
when  the  purchaser  did  not  take  possession,  the 
land  may  be  seized  and  sold  as  belonging  to  the 
vendor,  to  the  entire  exclusion  of  the  original 
purchaser.  Mallory  &  Hart,  2  L.  C.  H.  345, 
Q  B.  1852. 

49.  Actual  delivery  according  to  the  old  laws 
of  France  is  not  absolutely  necessary  to  cony^ 
to    a  purchaser  the  right  of  property  \n  fa 
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inamoveable,  and  the  feigned  or  symbolical  tra- 
ditioD,  such  as  the  delivery  of  letters  patent,  etc., 
may  be  sufficient.  Stuart  et  ux  &  Bowman,  3 
L.  C.  R.  309,  Q.  B.  1863 ;  1493  &  1494  C.  C. 

50.  On  appeal  from  a  judgment  on  an  opponi- 
tion,  claiming  certain  moveable  effects  as  havfm; 
been  sold  to  the  opposant  by  notarial  deed^Held, 
oonfirming  the  iaaementof  the  court  below,  thac 
the  fftct  that  tne  deed  in  question  set  forth  that 
delivery  of  the  goods  hra  been  effected  by  de- 
livery of  a  chair  and  table,  did  not  vest  the  pro- 
perf  V  in  the  vendee,  and  that  a  creditor  of  the 
vendor,  posterior  to  the  sale,  could  cause  the 
seizure  and  sale  of  the  effects  so  sold  to  the 
vendee,  Bonacina  &  Seed,  3  L .  G .  R .  4 56,  Q .  B. 
1863. 

51.  And  in  an  action  in  revendication  of 
goods,  which  had  been  stored  with  the  defendant 
as  warehouseman!  and  of  which  some  was  found 
to  be  misa'ing—Heldf  confirming  the  judgment 
of  the  court l)elow,  on  the  plea  of  the  defendant 
that  there  was  no  right  of  action  in  tbe  plaintiffs, 
who  claimed  as  purchasers,  that  a  written  order 
by  the  seller  of  the  goods  directing  those  in 
whose  care  the  goods  were,  to  deliver  the  same 
to  the  buyer,  amounts  in  law  to  a  good  and  valid 
delivery  of  such  goods  so  as  to  constitute  title. 
Frasereial.  &Boche,S L.C.R.2S8,  Q.B.1866. 

62.  Where  an  insolvent  had  transferred  his 
estate  to  two  of  his  creditors,  and  to  a  seizure  by 
others  of  the  creditors,  the  transferees  filed  an 
opposition  based  on  such  sale  to  them,  which 
was  met  by  the  plaintiff  by  the  plea  of  want  of 
delivery — Jield,  that,  notwithstanding  the  trans- 
ferees were  at  the  time  of  such  sale  the  direct 
lessees  of  thepremises  in  which  the  stock  in  ques- 
tion was  situated,  such  a  transfer  without  any  ac- 
tual displacement  or  other  tr(tdition  r^elvr&a  not 
a  sufficient  delivery  in  law  as  against  creditors 
or  third  parties,  especially  where  the  evidence 
showed  no  legal  transfer  was  intended.  Cumminga 
et  al.  &  Smith  et  al,  5  L.C.J.  1  &  10  L.C.  R. 
122,  Q.B.  1869 ;  1032  et  seq.  C.  C. 

63.  The  appellant  ha  vine  purchased  a  quan- 
tity of  merchandise  from  tne  defendant,  which 
was  weished,  measured  and  paid  for,  but  which 
was  to  M  left  in  the  store  of  the  defendant  until 
the  appellant  should  send  for  it,  and  it  was  seized 
under  a  judgment  against  defendant  by  respon- 
dents— nela,  confirming  the  judgment  of  the 
court  below,  that  the  seizure  was  g«K>il,  inasmuch 
as  there  had  been  no  delivery  of  the  goods  to 
the  appellant  so  as  to  pass  the  property.     Nes- 
but  k  The  Bank  of  Montreal,  9  L.  C.    R.  193, 
Q.  B.  1859;  1472  C.  C. 

64.    The  defendant    bought  a  quantity    of 
flour  from  the  plaintiffs  for  a  price  agreed  upon, 
the  plaintifTM  at  the  same  time  agreeins;  to  keep 
the  flour  in  their  store  for  a  few  days,  and  the 
defendant  paid  $26  down  as  earnest  money,   but 
afterwards  refused  to  take  away  the  flour  or  to 
account  therefor.    The  plaintiff  caused  the  flour 
to  be  sold  for  account  or  the  defend  ant,  realizing 
a  loss  thereon  of  over  $100,  and  brought  action 
for  that  amount,  and  the  defendant  pleaded, 
among  other  things,  that  the  sale  was  not  per- 
fect as  it  was  made  by  sample,  and  the  flour  had 
never  been  delivered — Held,  to  be  a  well-estab- 
lished principle  of  law,  that  actual  delivery  was 
necessary  to  give  full  effect  to  a  sale  of  flour. 
Boyer  et  al  v.  Prieur  et  al^  7  L  C.  J.  62  S.  C. 
1862;  1472  C.C. 


65.  The  delivery  contemplated  by  tbe  Insol- 
vent Act  of  1864  is  an  actual  and  fiual  deliverv, 
and  consequently  the  delivery  of  goods  to  tbe 
purchaser's  shipping  agent  in  England,  for  trans- 
mission to  the  purchaser  in  Canada,  and  the 
entry  of  the  goods  in  bond  here  by  the  Durcbaser's 
custom  house  broker,  m  not  such  a  delivery  as 
will  defeat  the  vendor's  remedy  under  the  176tb 
&  177th  art.  of  the  Customs  of  Paris.  Hawks- 
worth  V.  Elliott  &  Brown,  10  L.  C  J.  197,  a  C. 
1865  ;  1999  C.  C,  Ins.  Act,  1876,. sec.  92. 

66.  Where    one  person  sold  to    aooftker   a 
quantity  of  growing  pine  timber,    to  be  cut  in* 
the  following  season,  the  teruM  being  laid  down 
in  a  written  agreement  between  them,  and  the^ 
vendor   subsequently    sold   the  san»e  right  to 
another,  the  latter  well  knowing  of  the  previott«t 
sale,  but  urging  on  the  vendor  thai    itwas  in- 
valid, and  that  he,   the  vendor,  had   a  ptrfecl* 
right  to  sell  the  timber  again,   and  action  being 
brought  bv  the  transferees  of  the  first  purchaser 
— Held,  that,  in  a  sale  of  growing  timber,  the 
only  tradition  which  the  vendor  can   make  at 
the  time  is  to  point  out  to  the  purchaser    tlt« 
trees  to  be  cut    Bustet  v.  Gueriin  et  al,  10 
L.  C.  J.  133  &  2  L.  C.  L  J.  42»  S.    C.  1866p 
1472  C.C. 

67.  The    acceptance   by    a   third  partv  or 
mid  lie  man  of  a  delivery  order  granted    ny  a. 
vendor  in    favor  of  a  vendee  for  goods  to  I  e- 
manufactured  by  a  third  party  or  nuddJe  man, 
and  the  setting  apart  these  ^oods   as  sabject  to 
the  vendee's  orders  by  the  third  party  or  middle 
man  as  they  are  manul^turedy.  is  a  complete 
delivery,     even    though   they  should  be   fitill 
entered  in  the  vendor's  name  in  the  books  of  tbe 
third    party    or  middleman.     Btosior  St  HalT 
et  al.,  10  LC.J.  206,  Q,  B.  1866. 

58.  The  delivery  of  soods  sold  in  Ei^laoi 
to  a  shipping  agent  there  en»p]oyed  by  the 
vendees,  carrying  on  business  m  Mootrea!,  it 
not  such  a  delivery  as  was  conten^plated  by  the 
In»ilverit  Act  1864,  sec.  12,  at^such  ffoods  may 
be  legally  revendicated  by  tbe  onoaid  vendors 
in  the  hands  of  the  Grand  Trunk  itailway  here, 
although  more  than  fifteen  day  have  elapeed 
since  the  delivery  of  such  goods  to  the  shipping 
agent.  The  Bank  of  Toronto  v.  HingHom  eial  ^ 
&  Allan  et  al,,  12  L.  C  J.  216,  S.  C.  1868^  los. 
Act  of  1875,  sec.  82 ;  1998  CC. 

69.  The  reception  here  of  goods  parcfaastd 
in  Bngland,  by  their  beins  placed  in  a  bonde<i 
warehouse,  or  an  entry  by  the  purchaser's  eastern 
house  broker  is  such  a  aelivery  as  would  defeat 
the  vendor's  remedy  under  the  1 76th  and  liTth 
arts  of  the  Customs  of  Paris,  if  not  exemiseJ 
within  fifteen  days  from  such  delivery.  Birovn 
et  al.  it  Hawksworth  et  al-,  14  L.  C.  J.  114,  Q.  B. 
1870  ;  1999  0.  C.  Ins.  Act,  1876,  seo^  82- 

60.  Before  the  promulgation  of  the  Civil  Coir 
the  seller  was  bound  to  transfer  the  thine  sol<J- 
Armstrong  v.<t  Dufresnay  et  al.,^  R.L.  366,  S.  C 
1870;  1472  C.C. 

61.  Tender  of  the  thing  sold  mast  be  made  al 
such  an  hour  on  the  last  day  as  will  f^ire  the 
buyer  time  to  weigh  and  examine  it.  FVanehen- 
V.  Gordon  et  al.,U  L.C.J.  162,  Q.B.  1870- 

X.  Effeci'of. 


62.  Where    the  oppoeant  filed  an  OfpvitKitt 
to  the  sale  of  immoveables^pariof  whieh  was  * 


lich  had  been  (tied- 
■'.  itmoved— Held, 
the  court  below,. 
lied  in  law  to  a-, 
ooer  (o  his  action 
iidah  A  Rolland, 
'ouglai  &  Dininq, . 
ilO,   Q.  B.    lH5g  ; 

m  peremptoire  tii 
iverj  of  tbe  pric* 
;nce  ofa  mortgage 
iling  of  an  oppOHi> 
n  of  title,  is  a  noci 
y,  7   L.   C.  R.  'Vii,. 

imovcablp  property 
of  the  price  oteale- 
le  chim  of  tb  e  trans- 
-menl  made  agaiui-t 
.  been  iuHJciall"  dis- 
Icher,  il  i,,  C.  R.  38^ 

it  to  ao  action  for  oo 
iiiouey  due  on  an  im- 
liira  from  the  phioriff 
li  been  made  with  tbe 
■lilte,  and  that  noiwiih- 
■  pothec  on  tlie  property 
niaod  the  rencissioa  of 
purchase  money  in  lus 
ypothec  sbould  be  dis- 
jniieeed  upon  proof  that 
amount  claimed  by  tbe 
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immoveable,  and  the  feigned  or  symbolical  tra- 
dition, 8uch  as  the  delivery  of  letters  patent,  etc, 
may  be  sufficient.  Stuart  et  ux  &  bowman^  3 
L.  G.  R.  309,  Q.  B.  1863;  1493  &  1494  G.  G. 

50.  On  appeal  from  a  jud^enton  an  opposi- 
tion, clai mine  certain  moveable  effects  as havmi; 
been  sold  to  the  opposant  by  notarial  deed— Held, 
oonfirminff  the  iadementof  the  court  below,  that 
the  fftct  that  tne  deed  in  question  set  forth  that 
delivery  of  the  goods  had  been  effected  by  de- 
livery of  a  chair  and  table,  did  not  vest  the  pro- 
perty in  the  vendee,  and  that  a  creditor  of  the 
venaor,  posterior  to  the  sale,  could  cause  the 
seizure  and  sale  of  the  eflTects  so  sold  to  the 
vendee*  Bonacina  &  Seed,  3  L .  G .  R .  456,  Q .  B. 
1853. 

51.  And  in  an  action  in  revendication  of 
goods,  which  had  been  stored  with  the  defendant 
as  warehouseman,  and  of  which  some  was  found 
to  be  miSBwg—Heldj  confirming  the  judgment 
of  the  court l)e]ow,  on  the  plea  of  the  defendant 
that  there  was  no  right  of  action  in  tbe  plaintiffs, 
who  claimed  as  purchasers,  that  a  written  order 
by  the  seller  of  the  goods  directing  those  in 
whose  care  the  goods  were,  to  deliver  the  same 
to  the  buyer,  amounts  in  law  to  a  good  and  valid 
delivery  of  such  goods  so  as  to  constitute  title. 
FrasereiaL  &Boche,SL,C,^.2S8,  Q.B.1855. 

52.  Where  an  insolvent  had  transferred  his 
estate  to  two  of  hie  creditors,  and  to  a  seizure  by 
others  of  the  creditors,  the  transferees  filed  an 
opposition  based  on  such  sale  to  them,  which 
was  met  by  the  plaintiff  by  the  plea  of  want  of 
delivery~/^e/<2,  tnat,  notwithstanding  the  trans- 
ferees were  at  the  time  of  such  sale  the  direct 
lessees  of  thepremises  in  which  the  stock  in  ques- 
tion was  situated,  such  a  transfer  without  any  ac- 
tual displacement  or  other  tradition  r^«2  wasnot 
a  sufficient  delivery  in  law  as  against  creditorn 
or  third  parties,  especially  where  the  evidence 
showed  no  legal  transfer  was  intended.  Cummings 
et  al.  &  Smith  et  ah,  5  L.G.J.  1  &  10  L.G.  R. 
122,  Q.B.  1859 ;  10.32  et  seq.  G.  G. 

53.  The  appellant  havine  purchased  a  quan- 
tity of  merchandise  from  tne  defendant,  which 
was  weighed,  measured  and  paid  for,  but  which 
was  to  M  left  in  the  store  of  the  defendant  until 
the  appellant  should  send  for  it,  and  it  was  seized 
under  a  judgment  against  defendant  by  respon- 
dents— Hela,  confirming  the  judgment  of  the 
court  below,  that  the  seizure  was  g«K>i4,  inasmuch 
as  there  had  been  no  delivery  of  the  goods  to 
the  appellant  so  as  to  pass  the  property.  Nes- 
but  k  The  Bank  of  Montreal,  9  L.  G.  R.  193, 
Q.  B.  1859;  1472  G.  G. 

54.    The  defendant    bought  a  quantity    of 
flour  from  the  plaintiffii  for  a  price  agreed  upon, 
the  plaintifTn  at  the  same  time  agreeing  to  keep 
the  flour  in  their  store  for  a  few  days,  and  the 
defendant  paid  $25  down  as  earnest  money,   but 
afterwards  refused  to  take  away  the  flour  or  to 
account  therefor.    The  plaintifl  caused  the  flour 
to  be  sold  for  account  or  the  defendant,  realizing 
a  loss  thereon  of  over  $100,  and  brought  action 
for  that  amount,  and  the  defendant  pleaded, 
among  other  things,  that  the  sale  was  not  per^ 
feet  as  it  was  made  by  sample,  and  the  flour  had 
never  been  delivered — Heldy  to  be  a  well-estab- 
lished principle  of  law,  that  actual  delivery  was 
necessary  to  give  M\  eflfect  to  a  sale  of  flour. 
Bayer  et  al  v.  Prieur  et  aU  7  L.  C.  J.  62  S.  G. 
1862;  1472  C.G. 


55.  The  delivery  contemplated  by  tiie  lasol' 
vent  Act  of  1864  is  an  actual  and  fiual  deliverv, 
and  consequently  the  delivery  of  goods  to  tie 
purchaser's  shipping  agent  in  England,  for  trans- 
mission  to  the  purchaser  in  Ganada,  and  the 
entry  of  the  goods  in  bond  here  by  the  purchaser's 
custom  house  broker,  m  not  such  a  delivery  as 
will  defeat  tbe  vendor's  remedy  onder  the  I76ih 
&  177th  art.  of  the  Gustorns  of  Paris.  Hawks- 
worth  V.  Elliott  &  Brown,  10  L.  C.  J.  197,  S.  C. 
1865  ;  1999  G.  G.,  Ins.  Act,  1875,.  sec.  92. 

56.  Where  one  person  sold  to  aootker  s 
quantity  of  growing  pine  timber,  to  be  cut  in 
the  following  season,  the  terms  being  laid  dowa 
in  a  written  agreement  between  them,  and  the^ 
vendor  subsequently  sold  tbe  same  right  to 
another,  the  latter  well  knowing  of  the  previous 
sale,  but  urging  on  the  vendor  thai  itwas  in- 
valid, and  that  he,  the  vendor,  had  a  pirfect 
right  to  sell  the  timber  again,  and  action  bein^ 
brought  bv  the  transferees  of  the  first  purchaser 
— Held,  that,  in  a  sale  of  growing  timber,  the 
only  tradition  which  the  vendor  can  make  at 
the  time  is  to  point  out  to  the  purchaser  the 
trees  to  be  cut  Bustet  v.  Guertin  et  aly  10 
L.  G.  J.  133  is  2  L.  G.  L  J.  42,  8.  C.  1866^ 
1472  C.G. 

57.  The   acceptance   by   a  third  partv  or 
mid  lie  man  of  a  delivery  order  granted    by  a. 
vendor  in    favor  of  a  vendee  for  goods  to  i  e- 
manufactured  by  a  third  party  or  midldle  man, 
and  the  setting  apart  these  ^oods  as  sabject  to 
the  vendee's  orders  by  the  third  par^  or  middle 
man  as  they  are  manulbctured,,  is  a  complete 
deliverv,     even    though   they  should   be   still 
entered  in  the  vendor's  name  in  the  books  of  tbe 
third    party    or  middleman.    Btatior  St  HaW 
et  al,  10  LC.J.  205,  Q,  B.  1866. 

58.  The  delivery  of  soods  sold  in  Engtaoi 
to  a  shipping  agent  there  en»pk>yed  by  tbe 
vendees,  carrying  on  business  m  Montreal,  is 
not  such  a  delivery  as  was  contemplated  by  the 
Insolvent  Act  1864,  sec.  12,  andsuch  eoods  may 
be  legally  revendicated  by  the  onoaia  vendor* 
in  the  hands  of  the  Grand  Trunk  itailway  here, 
although  more  than  fifteen  day  have  elapsed 
since  the  delivery  of  such  goods  to  the  shippiDg 
agent.  The  Bank  of  Toronto  v.  ffinggtan  eiai  ,. 
&  Allan  et  al,,  12  L.  G  J.  216,  S.  G.  1868^  In». 
Act  of  1876,  sec.  82 ;  1998  GG. 

59.  The  reception  here  of  goods  purcfaawd 
in  England,  by  their  beins  platted  in  a  bonded 
warehouse,  or  an  entry  by  the  purchaser's  custom 
house  broker  is  such  a  delivery  as  would  defeat 
the  vendor's  remedy  under  the  176th  and  177th 
arts  of  the  Gustoms  of  Paris,  if  not  ezerr.tseil 
within  fifteen  days  from  such  delivery.  Brovn 
ft  al  jk,  Hawksworth  et  al,  14  L.  0.  J.  114,  Q.  B. 
1870  ;  1999  G.  G.  Ins.  Act,  1875,  seov  82. 

60.  Before  the  promulgation  of  theGivil  Coie 
the  seller  was  bound  to  transfer  the  thing  sold. 
Armstrong  v. A  Dufresnay  et  aLfi  R.L.  366,  S.  C- 
1870;  1472  G.G. 

61.  Tender  of  the  thing  sold  n>ust  be  made  ai 
such  an  hour  on  the  la^t  day  as  will  give  the 
buyer  time  to  weigh  and  examine  it     F\rancker$ 

Gordon  et  al,  14  L.C.J.  152,  Q.B.  1870- 


V. 


X.  Epfgctof. 


62.  Where    the  oppoeani  filed  an  Ofpitifiyu 
to  the  sale  of  immoveables,  pari  of  whiGh  was  ft 
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mil),  daimiog  a  paper  machine  which  they  had 
placed  in  the  mul—Beldy  that  the  legal  efifect 
of  the  contract  hetween  the  vendor  and  the  pur- 
chaser was  to  constitute  the  latter  the  holder  of 
the  moveable  precariously  and  as  tenants  only, 
and  not  to  deprive  the  vendor  of  his  absolute 
propertv  until  after  payment  of  the  price.  The 
Utnon  building  Society  v.  Buisel  db  Ooddard 
et  al.,  7  L.  C.  H.  374,  B.  G.  1867. 

63.  Where  a  dispute  arose  as  to  the  ownership 
of  two  vessels  built,  partly  by  the  plaintiffs  and 
partly  by  the  defendant,  and  concerning  which  a 
nam  her  of  instruments  or  written  agreements 
had  passed  between  the  parties,  among  which 
was  an  absolute  deed  of  sale  of  the  property,  and 
another,  made  simultaneously  with  it,  which 
was  an  agreement  to  re-assien  and  transfer  the 
property  to  the  vendor,  on  the  performance  of  a 
certoin  condition*  which  condition  was  not  ful- 
filled— ffeldf  that  the  deed  of  sale  remained  in 
full  force,  and  the  purchaser  was  absolute  owner 
and  proprietor  of  the  property  transferred  to 
him  in  virtue  thereof.  Shtno  A  Jeffery^  10 
L.  C.  R.  340,  P.  C.  I860. 

64.  The  defendant  purchased  an  immove- 
able from  the  plaintiff,  and  having  obtained 
ratification  of  bis  title  deposited  his  purchase 
money,  and  the  hypothecarv  creditors,  whose 
claims  were  anterior  to  the  plaintiff's  mortga^, 
were  paid  under  a  judgment  of  difftribution  m 
preference  to  the  latter,  who  thereupon  brought 
action  against  the  defendant,  on  theeround  that 
by  his  deed  he  had  personally  undertaken  to 
pay  his  debt — Beld^  tnat  there  was  no  personal 
undertaking  on  the  part  of  the  defendant,  other 
than  the  payment  of  the  plaintiff  out  of  the  pur- 
chase money,  according  to  the  sufficiency  thereol 
after  the  payment  of  prior  and  preferential  pri- 
vileges and  mort^japs  chai^eable  on  the  pro- 
perty, and  the  plamtifi^s  action  was  accordingly 
dismissed.  JDubuG  v.  Ckarront  9  L.  C.  J.  79, 
S.  C.  1865. 

65.  Where  a  party  went  into  a  store  and  pur- 
chased a  quantity  of  good**,  to  the  amount  of 
$44,  without  saying  how  she  intended  to  pay  for 
them,  ami,  after  they  were  laid  aside,  paid  $10  on 
account,  and  asked  for  delay  for  the  balance, 
and  the  merchant  refused  to  deliver  them,  but 
kept  the $10  for  damam,  and  the  party  brought 
action  for  the  $10— Ife/ci,  that  the  merchant 
could  not  retain  the  amountpaid  and  refuse 
to  carry  out  the  transaction.  WaUh  v.  Bernard 
et  al,  4  R.  L.  659,  C.  G.  1873  ;  1496  C.  C. 

XI.  Ek  Bloo,  see  bt  Measurkment. 

66.  Where  a  lot  of  land  was  sold  under  a 
deed  as  containing  forty  arpents  in  superdcies, 
more  or  less,  without  guarantee  of  precipe 
measurement,  but  giving  the  different  boundaries 
of  the  lot,  an«l  the  purchasers  found,  on  measur- 
ing it,  that  it  onlv  contained  thirty  arpents,  in 
supeiicies — Bela^  that  such  a  sale  was  of  a 
block  of  land  within  defined  limits  and  not  a  sale 
ad  mensuram.  Munro  es  qual  v.  Lalonde*  13 
L.  C.  J.  128,  S.  0. 1868;  1501  C.  C. 

XII.  Eviction. 


67.  In  an  action  en  garanUe  by  a  petitioner 
for  ratification  of  title  against  his  vendor,  to 
compel  him  to  intervene  and  cause  certain  op- 


positions afin  de  ecneervetf  which  had  been  filede 
against  his  application,  to  be  removed — Beld^ 
confirming  the  judgment  of  the  court    below,, 
that  such  oppositions  amounted  in    law  to  a'. 
trouble,  and  entitled  the  petitioner  to  bis  action 
en  garantie>    Juddh  exp  &  Judah  &  Bollandy 
1  L.  C  J.  194,  8.  C.  1857,  &  Douglas  &  Dining,. 
3  L.  C.  J.  33  &  9  L.  C.  R.  310,  Q.  B.   185^  ; 
2062  C.  C. 

68.  A  temporary  exception  perempioire  en- 
droit  to  an  action  for  the  recovery  of  the  price^ 
of  sale,  setting  forth  the  existence  of  a  mortgage 
in  the  property  sold,  and  the  filing  of  an  opposi* 
tion  to  letters  of  confirmation  of  title,  is  a  good 
plea.  (ySulUvan  v.  Murphy,  7  L.  C  R.  4^4^. 
a.  C.  1867. 

69.  Tbe  purchaser  of  an  immoveable  property 
who  has  accepted  a  transfer  of  the  price  orsaJe- 
cannot  set  up  in  answer  to  the  claim  ofthe  trans-^ 
feree  a  demand  en  d^laiseement  made  againi^l. 
him,  so  long  as  he  has  not  been  judicial  jv  dis- 
possessed. Laeombek  Fletcher,  11  L.  C.  R.  38,, 
Q.  B.  1860. 

70.  Where  the  defendant  to  an  action  for  an 
instalment  of  purchase  money  due  on  an  im- 
moveable purchased  bv  him  from  the  plaintiff 
pleaded  that  the  sale  bad  been  made  with  the 
stipulation  o(  franc  et  quitter  and  that  notwith* 
standing  there  was  a  hypothec  on  the  property 
which  entitled  him  to  demand  the  rescission  or 
the  sale  or  to  retain  the  purchase  money  in  liis 
hands  until  the  said  hypothec  should   be  dis- 
charge, the  plea  was  dismissed  upon  proof  that 
after  the  payment  of  the  amount  claimed  by  tbe^ 
action,  tnere  would  still  remain  a  sufficient 
amount  of  the  purchase  money  in  the  hands  of 
the  defendant  to  guarantee  him  against  trouble 
by  reason  of  the  hypothec.    Paquetie  et  ux  v. 
Miclette,  4  L.  C.  J.  310|  S.  C.  1860 ;  1508  &  153S 
C.  C. 

71.  But  where  the  defendant  was  sued  for 
the  balance  of  the  price  of  sale,  and  pleaded 
his  right  to  securitv  aeainst  certain  hvpothecs 
on  the  property — Belat  condemning  tne  defen* 
dant  to  pay  the  amount,  that,  before  executing, 
the  judgment,    the  plaintiff  must   give   goo<i 
and   sufficient    security    against  the   hypothec- 
mentioned  in  defendant's  pleas.  Perras  v.  Beau- 
din.  QL.  C.J.  241,  S.  G.  1862;  1508  <fe   1535 
C.  C. 

72.  Where  action  was  brought  against  tbe 
purchaser  of  an  immoveable  for  the  recovery  of 
an  instalment  of  the  price  of  sale,  and  the  defen- 
dant pleaded  that  he  was  not  bound   to  pay, 
inasmuch  as  the   property  was  sold  to  him  by 
the  plaintiff  with  the  stipulation  of  franc  et 
quitte,  whereas  it  apneared   that  there   were 
several  mortgages~^e2(2  that  he  mi^ht  retaii> 
the  purchase  money  until  such  mortgaged  were- 
removed  by  the  vendor,  or  unless  security  be 
given  by  the  latter,  and  until  that  had  been  done 
to  the  satisfaction  of  the  defendant,  no  execution 
could  issue  for  the  payment  claimed.     Brunean 
V.  Boberts,  6  L.  C.  J.  247,  S.  G.  1862  ;  1508  Sc 
1535  C.  C. 

73.  And  held,  also,  that  in  such  case  the 
the  plaintiff  would  be  condemned  in  costs  in8tea<t 
of,  as  formerlv,  requiring  him  to  give  security^ 
with  costs  in  his  fiivor,  unless  the  money  had 
been  tendered.    lb. 

74.  Where  the  plaintiff  br(>ught  action  for 
the  price  of  sale  of  an   immoveable,  and  the^ 
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-could  enforce  payment  of  the  piirchaee  money, 
^'tc,  and  moreover  tliat  the  piHintiff  was  only 
one  of  two  children}  one  of  whom  was  then  a 
minor,  but  who  would  be  proprietor |>ari/i(fim 
<of  the  landyon  the  supposition  that  it  had  not 
Leen  left  to  the  v^Klow  under  the  husband's  will, 
«nd  setting  upi  sAao,  that  there  was  due  to  the 
.«eignior| fur  arrears uf  seigniorial  dues,  the sumof 


latter  pleid«d  hj  pevemjitory  exception  that,  at 
•  the  tjine  of  sale,  one^utth  of  the  property  soldi 
<>elonged  to  the  minor  ofaildren  of  the  plainti^ 
hy  his  fin^t  marriage,  and  he  bad  reason  to 
iVar  eviction,  unless  sufficient  security  was  given 
by  the  plaintiff  against  such  hypothec  the  ex* 
-ception  was  maintained,  in  so  far  as  to  order 
suspension  of  judgment  for  the  amount  de- 
manded by  plamtiff,  until  such  security  should 
be  given,  with  costs  of  action  against  the  plain- 
tiff. Bernesse  v.  Madarii  7  L.  C  J.  32,  S.  C. 
1862  ;  1508  &  1535  C.  C. 

75.  The  purchaser  of  a  lot  of  land,  upon 
being  sued  ^r  balance  of  the  price  of  8ale,  alleged 
and  proved  that  the  land  was  originally  granted 
by  letters  patent  to  A  B  and  others,  and  was 
afterwards  sold  to  the  plaintiff  without  any 
warranty,  except  as  to  his  own  acts  and  deed.s 
by  a  per8(.>n  who  failed  to  J'how  any  connection 
of  title  l>etween  himself  and  the  patentees,  or 
any  j^erson a  claiming  throuzh  them — Beldt  that 
the  purchaser,  on  being  sued,  was  not  entitled  to 
obtain  from  the  plaintiff  the  security  pruvided 

1) '  23   Vic.',  cap.  59,  sec.    18.    Ease  et   al   & 
Messier,  14  L.  C.  R.  320,  8.  C.  1863. 

76.  And  in  another  action  for  the  price  of  sale 
— Held,  that  the  purchaj^er  of  an  immoveable, 
one  half  of  which  was  possessed  by  the  vendor 
«imply  d  tt'tre  (Tusufruii,  may  refuse  payment  of 
the  price  of  sale,  if  he  be  threatened  with  evic 
tion,  and  that  without  being  obliged  to  accept  the 
sureties  offered  by  the  vendor.  Mongeon  & 
Leduc,  14  L.  C.  R.  344,  Q.  B.  k  12  L.  C.  R.  94, 

-S.  C.  1862. 

77.  Action  was  brought  by  the  vendor  to  re- 
<over  the  price  of  the  immoveable  sold,  amount* 

ing  to  $1,216.66,  setting  up  in  his  declaration 

that  two  mortgages,  amounting  to  $766,  existed 

■against  the  property,  and  offerinjg    to  furnish 

eood    and   sufficient    sureties    with    hypothec 

iinat  the  defendant  would  not  be    troubled  by 

reason    of   these    mortgages.    The     defendant 

pleaded  the  existence  of  the  mortgages  and  his 

right,  under  G.  8.  L.  0.  cap,  36,  to  retain  in  his 

hands  the  capital  sum  and  interest,  and  praying 

that  unless  security  were  given  to  the  plaintiff 

within  a  delay  to  be  fixed  by  the  court,  the  action 

^onld  be  dismissed  with  costs,  and  the  defendant 

declared  to  be  entitled  to  retain  the  bum  sued  fur. 

"The  plaintiff  with  his  answer  produced  dischargetj 

-duly  registered  with  the  two  mortgages — Held  in 

the  Superior  Court,  and  contirmS  in  tlie  Court 

<>t   Review,  that  the    plaintiff  was   entitled    to 

.Judgment  on  the  amount  due,  with  cost^  of  the 

Action  and  contestation  against  the  defendant. 

Tetreau  v.    Bouvier,  15   L.  C.    R.  76,   S.  C.  & 

S.  C.  K.  1863. 

78.  But  in  another  action  for  the  balance  of  h 
price  ot  sale  to  which  the  defendant  pleaded  that 
in  the  deed  of  naie  the  plaintiff  declared  his 
title  to  the  land  to  l>e  that  of  sole  heir  to  his 
father  deceaned,  and  set  up  at  the  same  time  a 
sale  to  him,  the  defendent,  by  the  plaintiff's 
fiiother,  alleging  that  as  such  vendor  she  also 


£^  16a  6d,  for  mhkk  the  laad  ma  hrpoibe- 
cated,  and  prayed  /that  .Ibe  paymaat  of  we  sum 
demanded  may  be  delayed  untii  the  deed  from  the 
widow,  registered  in  tha registry  offioe,  bedispoe- 
ed  of,  and  until  eeourity  be  given  that  the  defen- 
dant would  not  be  troubled  by  her  or  the  other 
heirs,  or  by  the  seignior  for  arrears  of  seignio- 
rial dues,  and  that  unless  each  security  be 
given  within  a  delaj  to  be  fixed  by  the  court,' that 
the  action  be  dismissed,  and  that  in  any  case  the 
plaintiff  be  condemned  in  costs — Heid,  that  as 
the  defendant  had  made  no  proof  of  their  beinz 
any  other  heir,  and  as  the  arrears  of  seigniorial 
dues  had  accrued  since  the  deed  to  him  by  the 
plaintifl^s  mother  in  1842,  that  he  would  be  pre- 
sumed to  have  been  in  possession  since  that 
time,  and  to  be  liable  himself  to  the  payment  of 
such  dues,  Thompson  v.  Thompson,  15  L.C.R. 
80,  8.  C.  1863. 

79.  And  hM,  also,  that  the  plaintiff  wai^ 
entitled  to  costSi  notwithstanding  that  he  wa^ 
ordered  to  eive  security  a^inst  an  alleged  defect 
of  title  or  claim  by  a  previous  vendor.     lb. 

80.  The  purchaser  of  inimoveab!e  propertr. 
biydeed  prior  to  the  statute  23  Vic.,  cap.  59,  may, 
if  he  is  troubled  in  his  possesf^ion,  or  have  good 
reason  to  fear  trouble  or  eviction,  retain  the 
purchase  meney  until  the  vendor  has  secured 
him  against  such  trouble,  in  the  same  manner  as 
if  the  purchase  was  made  subset^  uentlv  to  such 
statute.  Merrill  v.  Halary,  8  L.  0.  J.  38, 
S.  C  1863;  1508  &  1635  C.  C. 

81.  Where  a  purchaser  of  real  estate  ae- 
cepted  notice  of  a  transfer  of  part  of  i\\tpriz  dt 
vente,  and  acknowledged  himself  bound  towani 
the  transferee  for  the  paymentof  th**sum  trans- 
ferred— Heidi  confirming  the  judgment  of  the 
court  below,  that  he  was  nevertheless  entitled  to 
security  when  sued  by  the  trant^feree,  against  a 
hypothec  existing  on  the  property  prior  to  the 
sale.  (hienUn  k  Buiierfietd,  15  L.  C.  R.  48S  A 
1  L.  C.  L.  J.  34,  Q.  B.  1865. 

82.  And  held,  also,  that  such  security  wouM 
be  ordered  for  the  whole  amount  of  the  hy- 
pothec, thonsh  sueh  amount  ffreatly  exceeded 
the  sum  sought  to  be  recovered  by  the  actioo, 
but  that  the  defendant  would  be  condemned  u> 
pay  costs  up  to  the  date  of  his  tender,  which  was 
made  two  aays  after  action  brought,  and  the 
plaintiff  condemned  to  pay  the  costs  incurred 
subsequent  to  that  date.  lb. 

83.  Where  to  an  action  brought  upon  a  sale 
by  an  auctioneer  of  certain  real  estate,  aocori- 
ing  to  a  memorandum  of  purchase  signed  br 
the  defendant,  and  praying  that  the  defendant 
be  condemned  to  take  a  title  and  to  pay  the  io- 
"talment  to  become  due  at  the  passing  of  the 
deed,  and  to  create  a  mortgage  and  in<«ure  the 
property,  as  security  for  the  balance  of  the  price 
of  sale  within  a  time  to  be  fixed  by  the  court, 
and  in  fault  thereof,  that  the  judji^ment  should 
avail  as  a  title  under  the  conditions  of  the 
memorandum,  the  defendant  pleaded  that  he  had 
just  cause  to  fear  trouble  by  reason  of  a  substi- 
tution created  by  the  will  of  the  ])laintifft«'  tather 
in  favor  of  the  children  of  the  plaintiffs  ad^  ^hat 
the  sheriff's  title  invoked  by  the  plaintiffs  and 
obtained  on  a  dilaissexMni  niade  by  them  in  & 
cause  brought  by  their  mother,  widow  of  the 
testator,  was  not  valid,  but  was  obtained  br  con- 
cert to  get  rid  of  the  sabstitutioiH-AlA  that 
the  delendant  had  just  eaoee  to  tetkriligtrao- 
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.T>iedibj  NaJK>nof  the  matten  Bet  up  in  the  plea, 
•and  that  therefore^  and  inasmuch  as  the  defen- 
^ant  could  not  be  condemned  to  pay  without 
security  af^aiust  such  trouble,  the  action  must 
be  disnuRPed  with  cof^A.  Mcintosh  tt  a/,  v. 
BtU,  16  L.  C.  B.  348,  S.  C.  1866. 

84.  Wiiere  a  party  sues  for  the  Mance  of 
the  price  of  land  sold,  and  the  defendant  plea^is 

<;iat  the  land  is  burdened  with  a  hypothec  be- 
vond  the  amount  claimed,  and  that  he  is  entitled 
to  security  against  eviction  or  trouble  on  account 
of  such  hypothec,  and  also  that  he  ha<«  notified 
the  plaintitTto  diachargf  such  hypothec  lielbre 
Action  brou)?ht,or  togive  him  good  and*<uflicient 
security— £f«W,  that  mere  personal  security  in 
» uch  case  was  insufficient,  and  at^^o  that  the 
4iction  should  be  dismissed  purely  an<l  simply. 
Poriun  &  Hyde  ei  vir,,  VI  L.  C  J.  49  &  4  C.  L. 
J.  61,  Q.  B.  1808 ;  1508  k  2068  C.  C. 

85.  And  heliU  also,  that  in  such  ca$>e,  the 
purchaser  is  nut  bound  even  to  the  payment  of 
1  iterest,  until  pecuritv  Iihm  been  given  against 
<  X  i:  tion.  lb.  4k  1 2  L.'  C.  J.  BO,  Q.  B.  &  10  L.  C. 
•  •  H27,  S.  C«  R.  IK66. 

^6.  The  defendant  cnnnot,  under  art.  1535  of 
Ihe  Civil  Code, rlaimpecurity  eo'ial  tu  the  valne 
of  the  properly,  but  w  here  he  nns  paid  part  of 
the  principal  oi  cue  price  of  sale,  he  will  be 
«.l lowed  to  retain  th^  balance  ami  nnch  interest 
tUereon  as  shall  be  equal  to  ibe  ).«art  already 
paid*  unless  plainiitf  gives  security  for  the  entire 
|>rice  of  sale,  but  without  interest  thereon. 
Farrer  v.  Casein,  1  R.  L.  246,  S-  C.  1871. 

87.  The  purcha«er  of  an    immoveable,   bur- 
4leoe«i  with    hy{>othecs    which   are   prescril»ed, 
cannot  plead  fear  of  being  troublad  ov   reason 
thereof.  Adamt  v.  McCready^  3  H.  L.  448,  S.  C. 
U-  1871 ;  1535  C. C 

88.  Where  a  purchaser  fears  eviction  by 
reason  of  a  ntortgage  on  the  jproperty  acquire*!, 
it  18  sufficient  if  the  vendor  leaves  in  hif>  Imnd^ 
un  amount  equivalent  to  the  hypothec.  Chahoi 
▼.  Charby,  16  L.  i\  J.  27,  8.  C.  R.  1872  ;  1508 
C.  C.&  f20C.  C.P. 

89.  Where  a  purchaser  is  being  sueil  for  the 
,  price  of  sale,  and  he  alleges  fear  of  eviction  or 

trouble,  under  art.  15.35  of  the  Civil  Code,  he 
must  do  so  by  dilatory  exception.  Wainwnght 
€t  ux,  v.  The  Mayor  «fc.,  of  Sorel,  5  R.  L.  668, 
S.  C.  1874, 120  C.  C.  P. 

90.  And  where  a  petitory  action  ha«  been 
broujrht  against  a  purchaf>er  more  than  ten  vears 
previous  to  the  action  fur  the  payment  of  the 
price,  and  he  has  not  cou) plained  of  being 
troubled  in  his  posBession,  he  is  not  entitled  to 
jilead  such  t^Juble,  and  ti»  pray  that  security  Ite 
^ven  him  before  bemg  compc^lletl  to  pay  the 
price  of  the  purchase  money.    lb. 

91.  Where  the  property  of  a  wife  has  been 
iK)ld  by  the  husband,  neither  the  purchasier  nor 
the  transferee  of  ^uch  property  can  bring  ac- 
tion for  the  dissolution  of  the  fale  and  the  re-ti- 
tution  of  the  purchase  nioney,  on  a<'cnnnt  of 
toeing  dij<turbed  in  poPse«8ion.  Molleur  v. 
Dejadon  et  nr.,6  R.  L.  105,  S.  C.  1874;  12!^2 
C.C. 

92.  Where  the  vendor  brings  action  for  the 
price  of  an  immoveable  which  i^  still  bnnlened 
"vv-.th  a  hypothec,  he  must  gjve  security  to  the 
2>nrchaser  against  such  hvpothec.  Deguire  v. 
Jiaurffoin^SR.  L.  718,  C.  C.  1H75 ;  1508  C.  C. 

93.  Where  the  defendant,  sued  for  the  price 


of  an  immoveable  burdened  with  a  hvpothec, 
pleads  his  right  to  have  sucfi  hypothec  dis- 
charged before  l»eing  compelled  to  pay,  he  muc t 
do  so  by  dilatory  exception  and  not  by  pereiujp- 
torv  one.  Grammont  v.  Lemire^  3  R.  L.  67,  C.  C. 
1873;  120C.  C.  P. 

94.  But,  Aelil,  later,  that  a  buyer,  in  an  action 
against  him  for  the  payment  of  the  purchase 
money,  pleads  the  fear  of  eviction  or  trouble 
in  his  possession,  he  must  do  so  by  peremptory 
♦exception,  and  not  by  a  dilatory  one.  Maihieu 
V.    Viqneau,   6    R.   L.   514,    S.    C.    1875;  120 

C.  c.  p. 

XIII.  Evidence  op. 

95.  In  a  hypothecary  action  against  the  pur- 
chaser of  an  inmioveable — Heldt  that  a  copy  of 
the  deed  of  sale  delivered  or  produced  by  the 
registrar,  or  dep<:)Biled  in  his  offiiie  for  registra- 
fion,  is  not  evidence  of  pale.  Nye  v.  Coville  ei 
a/.,3L.  C.  R.97,S.  C.  Ifc52. 

XIV.  For  Taxes. 

96.  The  sale  of  land  for  tax^s  without  notice 
to  the  party  who  is  the  real  -nvner,  though  the 
land  stand  in  the  name  of  other  persons  on  the 
H-»se.s«n»ent  roll,  in  null  and  voui.  Fulton  v, 
Ihe  Corporation  of  Conmton  and  AscoL  1  L. 
C.  L.  J.  107,  J5.  C.  R.  1865. 

97.  Tl]e  plaintitFby  petitory  action  sought  to 
rectner  po^se'^sion   of  a   lot  of  land  purcnased 
l>y  him    at    a    municipal    sale  for  taxes,  and 
which  wa«*  still  held  by  the  defendant,  and  the 
latter  pleaded  possession  under  a  location  ticket 
^rranteJ  to  him  by  the  Briti^^h   American  Land 
Company,  sub-equently   to   the  plaintiff's  title, 
and  that  the  Company  had  been  in    p^isseosion 
for  upward-j  of  ten  year-,  and  that  no  taxes  were 
lue  ofi  the  lot  at  the  date  of  the  sale,  and  the 
return  of  the  secretary -treaHurer  that  taxes  were 
•iue  was  altogether  falne  and  erroneouK,  and  the 
^ale  wa8  consequently  null  and  void,  and  pleaded 
also  tliHt  the  plaintiff's  title  had  been  obtained 
within  the  two  years  allowed  by  the  Municipal 
Act  to  re«leem  such  lots.  The  plaintiff  demuired 
to  the  bl«'a,  on  the  ground  thai   the   validity  of 
1 1  is  deed  couKl  not  l*e  testetl  in  such  an  action,  in 
which  neither  the  corporation  of  the  township 
nor  ot  the  county  were  parties,  and  be«'ause  sucn 
ileed  Could  not  be  annulle*!,  nor  the  plaintiff  dis- 
pos<^es^et^  until  after  the  jii*igment  of  a  competent 
iribnnul  again«t  ihe  municipality,  the  secretary- 
treasurer  of  which    hai    received  the  money, 
and  orderina:  the  repayment  ol   the  money,  or 
declarin*?  the  sale  null  and  void — Hcld^  reversing 
the  jiul;:ment  of  the  couri   t>elow,  that  the  provi- 
nion-'  of  C.  S   L.  C.  cap.  24,  sec.  64,  un  ier  which 
Ihe  demurrer  was  brou^rht,  did  not  u|>ply,  and 
the  den  urrer  mu'^t    be   dinmisse*}    with    costs. 
Morkill  v.  Hatth,  15  L.  C.  R.  408  ife  1  L  C  L. 
J.  27,  S.  C.  R.  1866. 

98.  Where  an  immoveable  ha«  been  wold  by 
a  mnnicipahty  for  taxes,  an  action  i-^  bronght 
l»y  the  owner  to  f«et  asi«le  the  sale  an*!  adjudica- 
tion, it  is  not  necessary  to  bnn;:  into  the  case 
liie  corp<jration  of  the  coiuity,  if  the  iMe^alities 
or  nullities  evoked  are  only  attributable  to  the 
local  corporation  or  it><  secrerary.  Patton  v. 
The  Corporation  of  St,  Andr6  d'Acton^  13 
L.  C.  J.  21,  S.  C.  1869  ;  1019  M.  C. 
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Bbould  ha^ebeeD  made  by  plaintiff  before  brinff- 
iDg  tbe  action.  Poulin  v.  Hudon  et  al,,  16 
L.  C.  J.  2^7,  S.  C.  1872. 

622.  Liahility  of. — A  Buret j  for  a  public  offi- 
cer, by  means  of  a  bond  in  whicb  several  con- 
ditions are  contained,  with  the  stipulation 
*'  That  if  default  he  made  of  or  in  all  or  any  of 
'*  the  conditions,  it  shall  be  forfeited/'  becomes 
responsible  upon  his  own  contract,  if  proof  be 
advanced  of  a  breach  of  any  one  of  the  condi- 
tions by  the  person  for  whom  he  becomes  secu- 
rity. Fez  V.  Burns,  2  Rev.  de  Leg.  32  &  124, 
K.  B.  1819. 

623.  Where  the  defendant  was  sued  as  univer- 
sal legatee  of  her  busband  for  ^50,  the  amount 
for  which  he  had  ^iven  a  letter  of  guarantee  to 
the  plamtift',  on  belialf  of  oneDumouchel,  5>ince 
insolvent — Htld,  on  the  plea  nf  the  defendant, 
that  payments  had  since  been  made  by  Dumou- 
chel  more  than  sufficient  to  cover  the  amount  for 
which  the  guarantee  had  been  given,  that  in 
consequence  of  such  payments  the  defendant 
was  liberated  from  his  tfuretyship.  Ltblunc  v. 
Romelle,  3  L.C,  J.  191,  S.  C.  1868. 

624.  Where  the  defendant  gave  a  letter  of  j^uai^ 
anteetoone  of  the  members  of  a  commercial 
firm,  promising  to  guarantee  the  value  of  goodf 
to  the  value  of  $60,  to  be  purchased  bv  the  per- 
son in  whose  favor  it  was  given — Heldt  that  the 
firm  existing  and  doing  business  at  the  tinie  the 
letter  was  given  to  one  of  its  memiiers  could  re- 
cover on  such  letter  as  if  addressed  to  the  part- 
nershio  itselC  Holland  et  al.  v.  Lor  anger  t  3 
L.  C.  J.  249,  8.  C  1869. 

625.  The  plaintifi  brought  action  for  tbe  re- 
cover of  £100,  based  on  tne  following  letter  ot 

guarantee:    "Messrs ,    please  advance, 

**  sell,  and  deliver  to  Mr.  L.  P.,  of  this  city, 
"  from  time  to  time,  as  he  niay  require  them, 
*' goods  to  what  amount  you  please,  and  on 
*^  such  terms  as  may  be  agreed  upon,  and  we 
"  hereby  bind  ourselves,  jointly  and  severally 
**  with  him,  and  to  pay  the  same  on  his  neglect 
**  to  do  sa  This  letter  to  remain  in  force  until 
"  countermanded  by  us.  Signed,  D.  P.  &  M.," 
and  the  defendants  pleaded  that  they  had  re- 
voked the  warranty,  and  had  paid  to  the  plain- 
tiff on  behalf  of  the  said  L.  P.  an  amount  ex- 
ceeding that  guarantee,  namely  £169  6s. — 
Beld,  on  the  answer  of  plaintiff)  that  as  there 
was  no  imputation  of  the  money  paid,  and  as 
the  defendants  were  jointly  and  severally  liable 
that  the  action  must  be  maintained.  Masson  ei 
al  V.  Destnarteau  et  aZ.,3  L.  C.  J.  186,  S.  C. 
1869. 

626.  Where  the  defendant  had  guaranteed  cer- 
tain claims  transferred  by  him  to  the  plaintiffs, 
and  on  action  brought  to  recover  the  original 
debt,  in  extinction  or  settlement  of  which  such 
transfer  was  made,  the  defendant  pleaded  that 
the  terms  of  the  transfer  had  been  departed 
from  by  the  plaintiffs  giving  time  to  the  debtors 
upon  such  claims  without  bis,  the  defendant's, 
knowledge~ife2<f,  that  the  defendant  as  surety 
was  thereby  liberated  from  the  affects  of  hi&  guar- 
antee.* Beaudry  et  al.  v.  jy Amour,  3  L.  C.  J. 
124  A  9  L.  C.  R.  330.  S.  C.  1859 ;  1961  C.  C. 

627.  A  surety  is  not  held  to  the  paym^^nt  of 
costs  of  a  condemnation  of  the  debtor  on  the  prin- 

The  surety  who  has  become  bound  with  the  consent 
of  the  debtor  Is  not  discharged  by  the  delay  given  to 
such  debtor  by  the  creditor. 


cipal  demand;  in  a  case  in  which  he  is  not  made 

rarty  to  the  suit.    Nye  v.  haactont  6  L.  C.  J, 
17,  C.  C.  1861. 

628.  Where    one  of  the  defendants  aeaio$*t 
whon),  with  the  debtor,  a  joint  and  8e\eral  oon-^ 
dem  nation  was  sought,  liad  given   a  letter  of 
guarantee  to  the  plaintiff,  and  also  a  transfer  of 
an  amount  owed  to  him    by  a  third  party,  a.** 
collateral  security  for  the  plaintiffs  clarm— ^Wi 
in  appeal,  reversing  Donire  v.  Rouiier  et  a/., 
(15  L.  G.  R.  110^  that  he  was  not  bound  tocau^ 
signification  to  be  made  upon  the  debtor  of  the 
transfer  of  Fuch  ciaim.    Vorion  &  Doutre  f 
C.  L.  J.119,Q.  B.1867. 

629.  A  joint  and  several  surety  is  held  to  all 
the  obligations  of  the  debtor  towards  thecreditur 
without  the  latter  being  held  to  protect  hi«  in- 
terests or  bubroji;ate  him  in  tiis  rights.  Qninn  w 
Edfon,  9  L.  C.J.  101,  S.   C.    1865;  1950  C.  (\ 

630.  After  the  expiration   of  the  delay  of  0!.e 
month  froui  the   surrender  of   the  der'endar.t, 
under  a  bond  in  terms  of  C.  8.  L.  C.  cap.  87,  f^ 
1 1 ,  the  liab  lity  of  the  bail  to  pay  the  defendant'^ 
debt  becomes  absolute.     Lynch  ei  «/-  t.  .Vi 
Farlane,  12  L.  C.  J.  1,Q.  B.  1868. 

631.  A  surety  or  bailsman  cannot  withdnv 
from  his  liability  on  the  liail  bond,  even  op  in 
giving  notice  to  the  parties.  Stephen  v.  iStepkcn. 
13  L.  C  J.  140,  S.  C.  1869;  831  C.  C.  P. 

632.  A  creditor  brought  action  against  the 
sureties  of  an  insolvent,  who  had  effected  a 
composition  of  10s.  in  the  £,  for  payments  due 
under  the  composition.  Tbe  defendants  pleadtd 
that  the  plaintiff  was  bound  to  deduct  from  sm-h 
payments  the  amount  of  certain  notes  whicb  he 
had  retained  as  further  security*— ifeU,  that  tbe 
plaintiff  was  bound  only  to  deduct  theamoart 
of  such  notes  from  the  total  amount  of  his  claim 
Joseph  Lemieuz  ei  a/.,  17  L.  C  R.  170,  S.  C.  B. 
1867 ;  Ins.  Act  1876,  sec  84. 

633.  In  an  action  against  the  sureties  of  s 
f  erson  arre6te<1  under  capias,  where  the  plaintif 
sought  to  hold  them  for  an  amount  greater  than 
that  originality  sued  foT^Hdd^  that  notvitL- 
standing  the  sureties  had  given  bail  for  double 
the  amount  indorsed  on  the  writ  and  sworn  :o 
in  the  ailidavit,  and  although  the  plaintiff  bAii 
afterwards  obtained  judgment  Ibr  an  amount 

freater  than  that  sworn  to  on  the  affidavit,  Uiat 
e  could  recover  for  the  amount  thus  sworn  U) 
with  costs  and  no  more.  Tbritmee  et  al  t 
Gilmore  ei  al,  2  L.  C.  R.  231,  8.  C.  1851. 

634.  Notification  of, — ^A  simple  surety  ia  not 
held  to  the  payment  of  the  costs  of  an'  active, 
brought  against  the  principal  debtor,  nor  of  tbe 
costs  incurred  by  the  discussion  of  the  debic>r, 
if  the  surety  have  not  been  previously  nocifieri 
of  the  action.  Dansereau  v.  Foniaim,  10  L  C 
J.  142,C.C.  1866;  1943  C.  C. 

635.  Rights  of — In  an  action  against  a  soretr 
^Held,  that  a  surety  is  not  discharged  V 
reason  of  delay  si ven' to  the  principal  debtor. 
Smith  ei  al  v.  Porteous,  8  L.  C.  J.  116,  S.  C 
1832  ;  1961  C.  C.  &  note  to  art.  625  sup'O. 

636.  The  defendant  having  become  saretj  ^f 
P  S  &  Co,  under  a  notarial  oUigaiioo  f**r 
advances  to  the  extent  of  £3,000,  to  be  made  ij 
the  plaintiff  for  the  purpose  of  getting  out  tioj- 
her— Beld,  confirming  tne  judgment  of  tbecoort 
below,  that  the  proofs  of  timber  eiceedinjc 
£3,000  in  value  received  by  the  plaintiff,  m«y 
le  pleaded  by  the  defendant  in  payment  of  tl^^ 
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losses  and  charges,  from  all  mining  operations 
MB  the  plaintiff  should  carry  on  m  aud  upon 
the  said  property,  the  same  to  be  ascertainea  to 
the  31st  of  IJecember yearly,  and  duly  accounted 
for  and  paid  over  within  the  six  months  next 
following — Held,  confirming  thejudgmentofthe 
<;oart  beu>w,  that  such  percentage  was  payable, 
tiot  oaly  on  all  mining  operations  carrira  on  by 
thepnrdnaer  individually  and  alone,  but  on  all 
mining  operations  carried  on  by  him  in  con- 
junction with  others,  or  in  which' he  was  or  wan 
Co  be  interested,  and  that  an  account  rendered, 
allowing  only  to  the  plaintiff,  as  representing  the 
vendor,  one-tenth  oi  the  profits  realized  by  the 
defendant  personally  fh)m  the  mines,  without  re- 
gard to  the  amount  realized  or  retained  by  the 
Tesaee  or  person  actually  working  or  carrying 
on  Uie  mines,  was  contrary  to  the  meaning  ofthe 
clause  referred  to,  and  that  a  new  account  could 
be  ordered.  Davis  #  Gushing,  14  L.  C.  R.  288, 
<t.  B.  1864. 

113.  Where  a  property  supposed  to  contain 
minerals  was  sold  with  a  stipulation  that  the 
purchaser  was  to  cause  it  to  be  explored,  but 
without  any  time  for  such  exploration  being 
fixed — Held,  that  the  purchaser  might  await  the 
result  ofthe  exploration  of  the  a^joininff  lot,  it 
being  proved  bv  scientific  tbstimony  Uiat  the 
working  of  the  latter  would  indicate  what  sue- 
<»88  was  to  be  anticipated  in  the  lot  sold.  Jo^n- 
^ton  ei€tL  J.  Aylmer,  1  L.  C.  L.  J.  68,  S.  C.  B. 
1B65.  # 

XXI.  Judicial. 


the  petitioner  would  probably  have  been  paid  if 
the  property  had  been  sold  at  a  higher  prioe  ^ 
that  the  property  was  worth  more  than  the  price 
for  which  it  was  sold  ;  tliat  the  manner  in  which 
it  was  sold  was  in  law  fraudulent,  and  that  the 
creditor  and  special  petitioner  will  necessarily 
thereby  sufier  serious  loss  and  injury  unless  the 
adjudication  is  annulled.  lb.,  &  714  ei  sea. 
C.  C.  P. 

119.  Adoeriisements^'^On  an  opposition  a^n 
d^annuler  to  a  seizure  and  s«le  of  land — Hdd^ 
revert>ing  the  judgment  of  the  court  below, 
that  although  the  advertisement  of  the  seizure 
and  sale  did  not  give  the  contents  of  the  land  to 
be  sold,  that  there  was  no  groand  for  an  oppo- 
sition, which  was  accordingly  dismissed.  Berihe- 
let  v.  The  Montreal  and  Lytown  Raikoay 
Company  &  Guy  et  at,  2  L.  G.  J.  IG6  &  8 
L.  C.  R.  299,  Q.  B.  1858. 

120.  Bid»—T\\%  plaintiff  brought  action  in 
improbation  against  a  judicial  sale  iiiatle  by 
the  sheriff  ofthe  district  of  BeauhariioiH  of  a  real 
property  therein  situated,  on  the  ground  that  one 
Cameron,  who  gave  evidence  to  that  ett'eot^  had 
bid  immediately  after  the  defendant,  but  his  bid 
was  refused,  and  the  property  was  adjudged  to 
the  defendant— ir(e/(2,  confirming  the  judgment 
of  the  court  below,  that  the  sale  was  null,  and 
that  there  should  have  been  some  formal  intima- 
tion of  the  close  of  the  sale.     Woodman^  al, 

(?ciiWT,  10L.C.J.87,S.  C.  &3C.  L.  J.  120 
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114.  Aeiion  to  Set  Aside.—The  sheriff  must 
be  made  a  party  to  an  action  to  set  aside  a  sale 
made  by  him.  Vrapeau  v.  Fraser,  1  L.  C.  L.  J. 
95,  S.  C.  1865. 

115.  Adfjwiieati<m.--;'Vfhexi  at  a  sale  of  pro- 
perty, taken  in  execution  by  the  sheriff,  the  sale 
18  stopped,  the  last  and  highest  bidder  at  that 
perioa  does  not  become  the  adjudicataire  of  or 
acquire  any  right  to  the  property  put  up,although 
the  sheriff  may  have  acted  illegally  in  discon- 
tinuing the  sale ;  nor  can  there  be  any  sale  and 
adjudication  unless  the  bidding  has  been  accept- 
•«d  by  the  knocking  down  of  the  hammer,  or 
some  act  equivalent  to  it ;  nor  can  a  defendant  by 
opposition  stop  the  sale  of  his  property  on  the 
ground  that  the  sum  bid  is  not  nearl^r  tne  value 
<of  the  premises,  unless  the  plaintiff  and  the 
oppoeants  consent  thereto.  Baker  v.  Young  et 
aX,  p.  R.  26  &  3  Rev.  de  L^g.  393,  K.  B.  1810 ; 
«85  C.  C.  P. 

116.  In  order  to  attack  the  adjudication  of  a 
property  sold  at  judicial  sale,  it  is  necessai^  to 
nave  been  a  creditor  at  the  time  of  such  adjudi- 
cation, and  consequently  where  the  party  de- 
manding the  nullity  of  such  adjudication  was 
the  transferee  onl;r  of  a  creditor — Held^  that 
before  he  could  petition,  the  debtor  must  have 
been  notified  of  the  transfer  .but  it  was  not  neces* 
aary  that  the  transfer  should  have  been  notified 
to  the  other  purchasers.  Berard  v.  Barreite  et 
SIX.  A  Lambert  #  Salcos,  5  R.  L.  703,  S.  C 
1874. 

117.  And  this  demand  in  nullity  ofthe  a4judi- 
cation  must  be  presented  within  a  year  after  the 
adjudication.    lb. 

118.  And  ^2e2^al80,  that  the  petition  in  nullity 
ofthe  adjudication  must  show  that  the  claim  of 


Q.  B.  1867  ;  684  C  C.  P. 

121.  Biddert.—^M  a  sale  by  authority  of 
justice  the  sheriff  cannot  oblige  a  bidder  to 
renew  the  declaration  of  his  domicile  at  each 
bid.  Morrison  v.  Cyr  &  Perron,  14  L.  C  J. 
265,  S.  C.  R.  1870  ;  668  C  C.  P. 

122.  Nor  has  the  sheriff  a  right  to  allow  a 
contestation  of  such  declaration  made  by  a 
bidder.    lb. 

123.  A  promise  by  one  bidder  at  a  judicial 
sale  to  another  to  pay  him  a  sum  of  money,  if 
he  refrains  from  bidding,  is  an  illegal  obligation, 
and  the  sum  promised  cannot  be  recovered  bj 
judicial  process.  Perrault  v.  Couture,  16  L.G.J 
251.  S.  C.  1872. 

124.  Costs  of. — Where  the  sheriff,  after  a  sale 
of  immoveable  property,  made  his  return, accom- 
panied by  the  registrars  certificate  and  the  bill 
of  costs  therefor,  and  the  oppoeants,  considering 
the  charges  too  high,  asked  for  a  rule  against 
the  sheriff  ordering  him  to  appear  to  have  the 
charges  taxed-;  ZTeui,  that  he  could  not  be  pro- 
ceed^  against  in  consequence  of  the  exceeaive 
natureof  such  charges.  Masson  y.  HuUins  & 
The  Seminary  of  Montreal,  6  L.  C.  J.  107,  S.  C. 
1862. 

125.  But  in  a  later  case,  on  an  appeal  from 
the  Circuit  (jQ\xti—Held,  that  a  sheriff  conduct- 
ing a  judicial  sale  is  liable  for  the  cost  of  the 
registrar's  certificate,  if  he  have  ordered  it  before 
the  day  of  sale,  notwithstanding  the  provisions 
of  G.  S.  L.  C.  cap.  36,  sec.  28.  Latnoly  et  al* 
&  Quesnel,  17  L.C.  R,  264,  Q.  B.  1867. 

126.  The  sheriff  after  a  sale  by  authority  of 
justice  of  an  immoveable  has  a  right  to  place 
in  his  bill  of  costs  the  tax  of  one  per  cent,  im- 
posed by  G.  S.  L.  C.,  cap.  109  &  28  Vic.  cap.  12. 
Armstrong  v.  Hus,  5  R.  L.  396,  S.  G.  1874. 

127.  Delay  in^^A  sale  of  goods  under  aa 
execution  de  bonis  may  be  validly  made  on  the 
day  fixed  for  the  return  of  the  writ  into  court. 
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After  the  delays   in«»cribed    by    law.    Boyer  v. 
^Slown  et  aU  2  L.C.R.  53,  S.C.  1852. 

164.  Where  a  judicial  sale  of  moveables  had 
been  had,  and  it  was  proved  that  it  was  brought 
about  by  collusion  and  fraud,  and  for  the  pur- 
|y)8e  of  defrauding  plaintiff  of  his  rights  therein 
— Held,  reversing  the  judgment  of  the  court 
below,  and  such  sale  was  consequently  null  and 
void,  and  the  defendants  were  condemned  to 
return  the  goods  and  effects  so  sold  to  the 
plaintiff  with  costs.  Ouimei  et  ah,  &  S&rUcal 
««  al.,  4  L.  C.  J.  133  &  3  L.  C.  J.  36,  Q.  B. 
I860. 

165.  A  sale  of  immoveable  property  by  a 
sheriff  in  a  district  other  than  that  m  wnich  the 
property  is  situated  is  null.  Phillips  &  Sanborn 
€  L.  G.  J.  252  k  12  L.  G.  B.  408|Q.  B.  1862. 

166.  A  demand  will  lie  in  nullity  of  a  judicial 
eale  made  super  non  domino^  either  agamst  the 
first  purchaser  or  against  the  other  parties  to 
the  adjudication.  Tessier  v.  Bimjonetti.d 
L.  G,  J.  67,  S.  C.  &  16  L.  C.  B.  152  &  1  L. 
C.L.  J.  68,S.  G.B.1866. 

167.  Where  a  purchaser  of  immoveable  pro- 
perty at  sheriffs  sale  some  time  afterwards  pre- 
sented a  petition^  praying  for  the  nullity  of  the 
adjudication,  alleginfl;  that  he  was  under  a 
mistake  when  he  made  the  purchase ;  that  he 
was  under  the  impression  that  he  was  purchas- 
ing lots  Nos.  2  and  3,  whereas  that  he  had  since 
discovered  that  he  bad  only  purchased  lot  No. 
3,  which  he  alleeed  was  worthless— i7eZ<2,  that 

■'the  mistake  of  the  purchaser  did  not  justify 
him  in  demanding  the  nullity  of  the  sale. 
Gagni  v;  OnucJum  k  Langmutr,  17  L.  G.  B. 
447,  S.  G.  1866. 

168.  In  consequence  of  a  clerical  error  com- 
mitted in  a  seizure  of  immoveables  made  by 
the  sheriff,  a  petition  in  nullity  of  the  adjudica- 
tion, presented  on  behalf  of  the  saisi,  was  main- 
tained with  costs  against  the  sheriff.  Beaudry 
V.  Raymond,  14  L.  C.  J.  112,  8.  G.  1869. 

169.  Where  a  certain  immoveable  property 
which  had  been  cold  by  the  sheriff,  and  wa& 
some  time  afterwards,  alboutto  be  put  up  again 
at  judicial  sale,  and  the  defendant  in  the  first 
'Case  by  opposition  afin  de  distrairt  opposed 
the  sale,  on  the  ground  of  nullities  in  the  first 
jtdjudication,  ana  the  plaintiff  contested — Heidi 
confirming  the  judgment  of  the  court  below, 
that  the  second  sale  could  not  be  optosed  by 
means  of  nullities  in  the  first,  except  wnere  the 
first  sale  had  been  regularly  annulled,  and  that 
only  within  a  year  from  such  first  sale.  Armr 
strong  v.  Barrette  k  Crebassa  k  Armstrong,  2 
B.  L.  98, 8.  C.  B.  1870 ;  714  et  seq.  G  G.P. 

170.  An  agreement  made  by  a  purchaser  at  a 
judicial  sale  to  pay  a  creditor  the  amount  of  his 
claim,  on  condition  that  he  do  not  bid,  is  not 
such  a  fraud  as  will  give  rise  to  the  nullity  of 
(he  adjtidication.  Birard  v.  Barret  et  ux, 
k  Lambert  k  Salvos,  5  E.  L.  703,  S.  G.  1874  ; 
714  G.G.P. 

171.0/"  Emphyteutic  ieowc— The  rights  of  a 
lessor  of  an  emphyteutic  lease  may  be  seized  and 
fiold  by  the  creditors  of  the  lessor,  but  in 
such  a  case  the  lease  itself  is  not  affected  there- 
by nor  the  rights  of  the  lessee,  the  only  change 
resulting  therefrom  being  that  of  the  creditors 
of  the  lease.  Pricourst  v.  Vidah  1  R.  L.  42,  8. 
'C.  1868  J  569  k  571  G.G. 

172.  Of  tmmor«a6^c».— The  lessee  of  a  pro- 


perty  seized  and  advertised  for  sale  by  the 
sheriff  cannot  by  opposition  claim  that  the  pro- 
perty should  be  sold  subject  to  (he  unexpired 
term  of  Lis  lease.  Boyle  et  oL  v.  Chinic  k  ProuU 
et  al,  P.  B.  20,  K.B. 

1 73.  OfRaihoays* —  Where  in  an  action  against 
a  railway  company  the  plaintiff  prayed  amonmt 
other  things,  tnat  it  be  ordered  that  neither  t&e 
road  nor  any  part  thereof,  or  its  rollingf^tockjete-. 
be  sold  by  sheriffs  sale  in  the  ordinary  way— 
Held  that  such  a  proceeding  in  the  present  state 
of  the  law  of  this  province  is  impossible,  and  it 
was  not  competent  for  the  court  to  fErantsoch  a 
prayer.  Morrison  v.  The  Grand  Trunk  Rail- 
way of  Canada  5  L.  G.  J.  313,8.  G.  1861. 

174.  Of  Vessel.— 'In  order  to  render  valid  the 
seizure  and  sale  of  a  registered  vessel,  the 
formalities  pointed  out  by  the  statute  8  Vic. 
cap.  5  must  be  complied  with,  and  con^equeutly 
the  sale  of  a  schooner  named  the  Pa  ton  by  the 
name  of  the  Jo  An  Paton  is  bad,  and  inoperative 
to  pass  the  property  to  the  new  purchaMr. 
Cusach  V.  PaUm  k  Rogers,  3  L.  G.  B.  471,  SC 
1852. 

1 75.  An  actk>n  in  revendication  of  a  steamer 
which  the  plaintiff  had  purchased  at  judicial 
sale,  and  which  the  defendant  had  removed  to 
Upper  Ganada  and  claimed  still  to  be  owner  of 
—Held,  that  as  the  vesdel  was  not  at  any  time 
belonging  to  or  re^stered  in  Lower  Gaiiaicia,that 
the  sale  under  which  ulain tiff  claimed  was  null 
and  void.  Kerr  v.  Oildersleeve,  3  L.  C.  J.  304, 
&  8  L.  G.  B,  267,  8.  G.  1858  ;  2360  k  2361  G.  C. 

176.  The  judicial  sale  of  a  merchant  veswl 
confers  no  right  of  property  on  the  purchaser  as 
against  a  previous  transferee,  whose  deed  of  sale 
by  way  of^  mortgage  has  been  registered  at  the 
custom  house,  and  regularly  endorsed  on  the 
certificate  of  property  of  the  vessel.  Hamilton 
V.  Kelly,  3  B.L  664  k  16  L.G.J.  320,  Q.B,  1871 ; 
G.  36  Vic. cap.  128,  sec  40. 

177.  Possession. — To  obtain  an  order  for  a 
writ  of  possession  by  an  adjudicataire  there  must 
be  a  return  by  the  sheriff  that  he  haA  not  and 
cannot  put  him  into  possession.  Reinhari  v. 
Hausseman,  3  Bev.de  L6g.  473,  K.  B.  1821. 

178.  Procedure  ex  Quanio  Minoris, — Where  a 
purchaser  at  a  judidiJ  sale  claims  a  reductioD 
of  price  by  reason  of  a  dtfaut  de  countenance— 
Held,  that  he  must  proceed  by  petition,  an«l 
must  give  notice  of  his  proceed  in  j^s  to  all  the 
parties  concerned.  The  Quebec  BuUdina  Socidy 
V.  Jones  etal,  k  divers,  11  L.  C.  B.  430,  S.  C 
1861 ;  1715  G.  C.  P. 

1 79.  Quanta  Minoris. —The  sale  of  an  estate 
by  decree  by  more  in  quantity  that  it  con  tains 
entitles  the  purchaser  to  a  dimi nation  of  the 
price,  but  not  to  the  nullity  of  the  sale.  Grai/ 
V.  Todd  k  Osborne,  3  Bev.  de  L6g.  456,  E.  B. 
1809. 

1(50.  Rescision  of— In  an  action  in  recisAoo  of 
a  sale  of  immoveaoles  for  taxes  by  a  municipa- 
litty  it  is  not  necessary  to  bring  into  the eaae  the 
corporation  of  the  county,  when  the  irregoiari- 
ties  or  nullities  invokea  anunst  the  aue  are 
exclusively  attributable  to  the  local  corporati<Ki 
or  its  secretary.  Paiion  v.  The  Oorparmiion  of 
SU  Andr4  d Acton  et  al,  13  L.  a  J.  Si,  S.  C 
1868 ;  1019  M.G. 

181.  Rights  of  Opposant  al— An  oppocaat  at 
a  sheriff's  sale  may  require  the  fmrehiMr  to  de- 
posit the  purchase  moaej,  and  tlMfttfMi  when 
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they  have  no  rights  in  or  to  the  money.  Pacaud 
T.  t>uhi  &  Les  Syndics,  ike.^  7  L.  C  J.  279,  S.C. 
1862 ;  706  C.C.P. 

182.  Rights  of  Purchaser* — Ad  adjudicataire 
of  an  immoveable  property  may  be  allowed  to 
retain  in  his  hands  the  capital  of  a  douaire 
prefix,  which  is  chained  thereon,  but  is  not  jet 
ouveri,  unless  the  plamtiff  or  some  of  the  oppofr* 
ants  are  mortgage  creditors,  for  debts  contracted 
by  the  husband  prior  to  his  marriage,  in  which 
case,  as  the  decree  purges  the  dower,  he  can> 
not  retain  it.  Roberts  v.  LavauXj  3  Kev.  de 
Leg,  477,  K.  B.  1816. 

183.  The  purchaser  who  has  purchased  a 
farm  at  sheriff's  sale,  together  witn  buildings 
described  as  being  thereon,  cannot  claim  reduc- 
tion of  price  because  such  buildings  are  not  on 
the  premises,  but  ought  to  demand  the  nullity  of 
the  sale.  Ijloyd  &  Clapham,  2  Rev.  de  Leg. 
179,  Q.B.  1847. 

184.  Where  the  j>urcbaser  of  an  immoveable 
property  at  a  judicial  sale  brought  action  against 
the  person  occupying  the  property,  for  the  rent 
of  the  entire  year,  on  the  ground  that  the  defen- 
dant was  removing  the  furniture  and  effects  from 
the  premises,  which  were  the  proper  gauge  of 
the  proprietor,  and  the  defendant  pieced  that 
he  had  not  rented  from  plamtiff,  and  that  he  had 
DO  lease  of  the  premises  from  anyone,  and  more- 
over had  offered  and  tendered  to  the  plaintiff  the 
amount  of  the  rent  past  due — Heldy  that  the 
plaintiff  had  a  right  of  action  for  rent  against 
the  occupantfrom  thetime  of  his  purchase,  and 
that  the  occupant  havine  moved  the  furniture 
as  alleged  was  liable  to  the  payment  of  rent  for 
the  entire  year.  Lacroix  v.  Prieur,  3  L.  C.  J. 
42,  S.C.  1868 ;  1608  C.C.  &  706  C.C.P. 

185.  Where  a  purchaser  at  a  sheriff's  pale  of  an 
immoveable  brought  action  to  recover  the  value 
of  a  deficiency  in  quantity  of  the  immoveable  so 
sold — Heldf  reversing  the  judgment  of  the  court 
below  (9  L.CB.  108),  that  the  purchaser  or  his 
adjudicataire  had  no  action  against  the  plaintiff, 
to  whom  the  proceeds  of  the  sale  went,  to  recover 
from  the  latter  the  excess  of  price.  Desjardins 
k.  La  Bangue  du  Peuplcy  8  L.  C.  J.  106  &  10 
L.C.R.  326,  Q.B.  I860 ;  715  C.C.P. 

186.  And  held,  also,  that  such  right  of  action 
was  not  barred  by  any  prescription  short  of  ten 
years.    lb. 

187.  The  plaintiffsued  for  i''45,  value  of  certain 
premises  purchased  by  a  daughter  of  defendant  at 
sheriff's  sale,  and  transferred  to  plaintiff,  and  the 
defendant  pleaded  that  his  daughter  had  never 
become  actual  proprietor  of  the  premises  in 
question,  inasmuch  as  the  purchase  money  had 
not  been  paid,  and  the  premises  in  consequence 
had  never  been  leased  to  defendant — Hela,  that 
the  effect  of  the  adjudication  of  the  property  in 

Question, made  by  the  sheriff  to  the  daughter  of  the 
efendant,  was  to  render  her  the  proprietor  there- 
of, and  the  defendant  was  accordingly  condemned 
to  pay  the  value  of  the  use  and  occupation 
which  he  had  continued  to  enjov.  Harwood  v. 
Shaw,  4  L.C.  J.  1,  C.C  1859  ;  ?06  C.C.P. 

188.  And  a  purchaser  can  maintain  a  petitory 
action  without  having  had  possession,  and  a 
petitory  action  is  th^  proper  remedy  for  a  plaintiff, 
an  adjudicataire,  niter  tne  lapse  of  a  year  and  a 
dayftom  the  day  of  adjudication,  against  the 
defendant  upon  whom  the  inimoveable  is  sold. 
Hart  V.  McNeil,  i  L.C.J.  8,  S.C.R,  1854. 


189.  The  title  granted  to  an  adjudicataire  at  a 
sheriff's  sale  has  a  retroactive  effect,  and  confers 
title  and  all  the  advantages  resulting  from  it,from 
the  day  of  the  adj  udication.  Lateniire  v.  Hood 
et  al,  U  L.  C.  H.  449,  Q.  B.  1861  ;  706  C.  C.  P. 

190.  TitU  Under, — Where  a  dispute  arose  as 
to  the  contents  of  an  immoveable  propertv  sold 
by  the  sheriff— ^e^d,  that  the  sheriff  could  not 
nve  to  the  purchaser  a  title,  except  in  so  far  as 
the  sale  had  lieen  made  super  domino.  Doutre 
es  oval  k  Elvidae,  7  L.C.J ..  257,  Q.B.  1863. 

191.  And  heldy  also,  that  the  plaintiff  at 
whose  instance  the  property  was  sola  must  seize 
and  sell  the  property  again  if  the  first  sale  was 
mBile  super  non  domino.    lb. 

192.  Without  Bidders. — On  an  opposition  afin 
de  destraire  filed  on  the  ground  that  the  only  bid- 
ders were  the  cur6  and  the  plaintiff— J7e2(2,  that 
the  sale  must  have  been  made  or  a  new  writ 
issued,  and  that  the  defendant  had  no  right  to 
complam  of  there  being  no  bidders,  as  he  could 
have  procured  them.  Omjrier  v.  Boulanger,  3 
R.L.  457,  K.B.  1828. 

XXn.  Liability  of  Purchaser. 

193.  If  a  purchaser  receive  eoods  which  are 
not  in  conformity  with  his  order,  by  directing 
them  to  be  sold  for  the  benefit  of  the  snippers,  he 
makes  them  bis  own,  and  renders  himself  liable 
for  their  intrinsic  value.  Anderson  v.  Rose,  2 
Rev.  de  Leg.  76,  K.B.  1820. 

XXIII.  Nullity  op. 

194.  Action  was  brought  for  arrears  of  lodsei 
ventes  arising  from  land  sold  by  the  plaintiff  and 
his  wife,  when  the  latter  was  still  a  minor,  but 
authorized  by  her  husband,  and  guaranteed  by 
him  to  ratifty  it  when  she  should  reach  the  age  of 
majority,  and  the  defendant  pleaded  the  nullity 
of  the  sale,  which,  it  was  contended,  could  have 
no  le^l  effect  until  ratified  by  the  wife  after 
majority — Held,  that  the  nullity  was  relative 
and  not  absolute,  and  that  the  plea  was  bad. 
The  Seminary  of  Quebec  v.  Labelte  k  Labelle  k 
TassS,4L,CJ.  290,  S.C.  1859;  1010  C.C. 

195.  Where  an  execution  had  been  placed  on 
two  lots  of  land  belonging  to  the  defendant  with 
a  woolen  factorv  erected  thereon,  and  the  ma- 
chinery thereto  belonging,  and  theopposanls,  by 
opposition  affh  de  distraire,  asked  tnat  the  sei- 
zure be  withdrawn  from  the  machinery  as  hav- 
ing been  purchased  by  him  from  the  defendant 
— Held,  that  as  the  opposants  had  not  proved 
the  material  allegations  of  their  opposition,  and 
as  there  had  been  no  displacement  or  delivery 
of  the  moveables  claimed  by  them,the  opposition 
must  be  dismissed.  Ash  et  al,  v.  WiUet  k  Sey- 
mour et  al,,  4  L.C  J.  301,  S.C.  1860. 

196.  Where  an  insolvent  made  a  voluntary 
assignment  of  his  estate  to  two  of  his  creditors, 
who  sold  it  to  another,  and  the  plaintiff,  who 
refused  to  become  parties  to  the  assignment, 
brought  action  against  the  assignees  as  gar- 
nishees, who  declared  they  had  noihiji^-^ Held, 
on  appeal,  that  the  sale  by  the  assignees  to 
another  of  the  creditors  was  null  as  regards  the 

Slaintiff,  and  the  purchaser  would  be  held  to 
eclare  what  he  had  received  in  virtue  of  such 
sale.  Macfarlane  et  aL  k  Mackenzie  et  at,  5 
L.C.  J.  106,  Q.B.  1861 ;  1036  C.C. 
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XXI7.  OftLioiTioirs  or  VniDom. 

197.  The  obligatioD  of  the  reodor  of  m 
indetermiiiate  things  who  has  nndertekeD  to 
deliver  it  at  a  fti tare  time  and  at  aoertain  place, 
e.^.,  **  to  deliver  a  certain  quantity  of  glaea  to  be 
imported  from  Qermanj  the  then  next  eprine 
into  the  port  of  Montreal/'  is  not  eztinguishea 
by  the  lora  of  the  thing  m  Toronto,  even  by  vis 
maioT.  Thampmm  ei  al.  y.  Beting  et  at,  1 
QR.L.67,S.C.  1875. 

199.  And  held,  also,  that  the  vendor  in  such 
«aee  was  liable  in  daraagen  to  the  purchaeeri 
that  is  for  the  profits  which  the  purchaser 
would  have  made,  deducting  the  ordmary  risk 
of  re-sale.    lb. 

XXV.  Or  Baillsur  db  Fohds  Claim. 

;  199.  The  sale  of  a  balleur  defondt  claim  by 
a  tutor  without  authorisation  of  a  judge  is  in- 
valid.  PoUico  v.  Kividge,  13  L.C.J .  333,  S.C. 
1869;  2^1  et^eq,  C.C. 

XXVI.  Of  Dwsllin'g-Housb. 

200.  Where  by  his  action  the  plaintiflTcl aimed 
$4,000,  price  of  sale  ot  a  dwelling-house  which 
be  had  poid  to  defendant  with  its  appurten- 
anceft  and  dependencies  without  reserve,  and  the 
defendant  pFeaded  payment  of  all  but  $174,  the 

Erice  of  the  gas  at  id  water  pipe«,  which  had  ' 
ten  carritNJ  ott'by  the  tenant  to  whom  they  be- ' 
lon!jeti—£r«W,amonjj8i  other  ihinps  that  the  pale 
so  made  incluiie<l  the  thinjCP  which  had  been 
carried  ottiand.  on  prot»fof  value,  that  the  action 
must  be  dif»mi!=8etf  with  co-t-*.  Atkinson  v. 
Noad,  14L.C.R.  159,  S.C.  1H63. 

XXVn.  Or  Goods. 

201.  The  words  of  art.  1235  of  the  Civil  Code 
"contract  for  the  nale  of  goods"  comprise  the 
sale  of  promisporv  notes.  Truieau  &  Leblanct  4 
K.L.  560,  Q.B.'IS70. 

XXVIII.  Of  Good  Will. 

202.  Where  a  person  sells  his  stock  and  busi- 
neas  to  another,  under  the  obligation  not  to 
transact  the  same  business  in  the  same  place, 
he  may  be  condemned  in  damages  for  violation 
of  sucli  contract,  and  in  such  case  the  damages 
may  be  estimated  by  the  court.  Moss  &  Silver- 
man, 6  B.L.  675,  QB.  1875;  1063  C.C. 

•9 

XXIX.  Op  Immovsablbs. 

203.  The  law  quoHes  is  not  received  in  cua- 
tomaiy  Franoe,and  the  actual  taking  of  posses- 
0100  »  not  ncceosary  to  insure  to  the  pnrohaser 
the  property  he  has  aoquired  knr  deed  of  sale  as 
•gaiost  another  purchaser  of  toe  same  property, 
and  tbfttis  law  in  Lower  Canada.  Bnm&Ajfer^ 
t  UtT.da  Ug.  102,  K.B.  I8S6. 

M4.  Action  wm  brovghi  la  raoovcr  X50 
dan^et  alloged  la  hara  bin  aaAiad  by  pMa- 
tif  by  ifaaoaoftke  defcadaat  having  renoved 
a  quaatAty  of  Mittre  fhMu  tke  Usm  aold  by 


bim  to  appdlaat»    Part  of  the  manafe  soie 
moved  was  od  the  premiaea  at  the  line  of  sale» 
and  pari  was  new  manure  made  aabeeqaently^ 
tbo  vendor  having  remained  in  poootask»  with 
ooDsent  of  plaistins.    The  plea  aokonntcd  to  s 

Sneial  denial— AUf  leveising  the  jndgmeatof 
6  eoort  below,  that  the  right  of  pronerty  in  the 
manure  lying  on  the  ground  at  tne  date  of  flal« 
pasoed  to  the  porchaser,  and  thai  the  maooR 
made  subsequently  would  be  also  held  to  btve 
passed  to  the  parchasery  the  vendor  setting  ap 
no  title  and  offering  oojnsdfication.  fTyaai 
k  Edson,  10  LCiL  17,  Q.B.  1859. 

206.  Wherein  an  action  on  a  promissoiy  note 
given  by  the  defendant  to  the  plaintiff,  in  coc* 
sideration  of  the  promises  of  the  latter  to  die- 
oham  the  hypothec  claimed  by  him  as  attoni<rj 
for  the  representatives  of  his  father  on  the  pro- 
perty of  the  defendant,  and  the  defendant  pleaie^i 
want  of  consideration,  inasmuch  aa  the  hypothec, 
if  there  were  any,  had  never  been  Utechareed 
and  that,  moreover,  there  was  no  such  hypotn«c, 
tlie  title  out  of  which  it  was  said  to  arise  being 
out  of  sheriff 'sFale,  which  was  of  itself  a  nullitj. 
inasmuch  as  it  was  made  by  the  sheritf  uf 
another  district  to  that  in  which  the  immove- 
ables were  miuBitd—IleU  that  the  di^ct  in 
which  the  said  immoveables  were  situated,  btv. 
11}^  been  separated  from  the  district  of  Montm! 
prior  to  the  said  sale,  that  the  sheriff  of  tb# 
district  of  Montreal  had  no  power  or  authoritj 
to  sell  puch  immoveable,  and  the  sale  mu 
therefore  null  and  void.  Philip  &  SaaborUy^ 
L.C.J.  252  &  12  L.C.R.  408,  Q.B.  18.52. 

206.  The  sale  of  land  by  given  boandsrie< 
for  a  fixed  sum,  althoneh  a  quantity  is  stated  ic 
the  description,  is  a  sale  en  bloc^  and  the  reodor 
by  such  sale  conveys  all  the  property  w]th:R 
the  specified  limiu,  and  cannot  re-ciaim  any  psrt 
of  it  under  pretense  of  there  beine  a  suVpluN 
unless  it  ban  heen  obtained  from  him  by  tb*^ 
fraud  of  the  purchaser.  Herrick  k  SUbjf,  ~ 
L.C.J.  324,  Q.B.  1864  ;  1501  C.C. 

207.  And  m  such  case  if  there  be  a  sarpiu- 
the  iaiv  gives  it  to  the  vendee,  differing  in  th:." 
respect  from  the  Code  Napoleon,  which  hae  e^ 
tablished  a  new  rule.     lb. 

208.  And  in  determining  the  extent  of  the 
thing  sold  speci6c  boundariesare  to  be  prefe^^e^i 
to  an  indication  of  quantity.     lb. 

209.  But  held,  on  appeal  to  the  Privy  Coqo 
cil,  that  where  the  description  in  the  deed  i«  :«* 
ambiguously  eznressed  that  it  is  vei^  doubttu. 
what  is  intendea  to  be  the  boundaries  of  tbr 
land,  and  the  langua^  and  the  descriptiDc 
equally  admits  of  two  different  constructions,  the 
one  making  the  quantity  conveyed  agree  witb 
the  quantity  mentioned  in  the  deed,  and  tbr 
other  making  the  quantity  altogether  diflereo;. 
the  former  oonstructiou  roust  niwail.  lb.,  «i 
11  L.C.J.  129  A 17  L.CJt.  146»F.0, 10S7. 

210.  A  clause  in  a  deed  of  tale  ofaa  immore 
able,  whereby  such  of  the  vvodon  M  sign  hm^ 
themselves  to  obtain  the  ratifloalioii  of  ttie  deei 
by  an  absentee,  is  a  eoaditioa  pitcitet,  and  ov 
action  can  be  brooght  to  reooter  My  portioo  0: 
the  purchase  money  until  atph  nmttioo  ht^ 


been  perfected.     Juemw  r. 
17L.CJ.306,  S.aB.1873; 

211.  Thaealeof  CPWVMid 
tale  of  aa  MMnomUr*  WMm 
L.C.J.  261,  Q.d.  1874. 
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XXX,  Or  Land  Bklovgixg  to  Mivobs. 

• 

212.  Where  a  petitory  aetioD  was  broaj;ht  to 
•et  aaide  a  deed  of  sale  of  land  betonging  to 
niinon,  op  the  grouod  that  the  sale  bad  not 
been  attended  by  the  uanal  formalities — Hddt 
that  the  obeervanoe  of  each  formalitieey  such  aa 
the  required  pabUcatione  of  eale,  conid  not  be 
proved  by  verbal  testimony.  Fouaiie  etoL  y. 
McGrtgor,  9  L.  C.  J.  332,  8.  G.  1851. 

213.  And,  where  auch  formalities  are  not 
legally  ocoved  to  have  been  made,  the  sale  will 
be  acbaaged  to  have  been  inoperative  and  null, 
and  tne  purchaser  of  such  land  at  a  public  eale 
will  be  condemned  to  restore  the  same  to  such 
minors.    lb. 

XXXI.  Op  Land  bt  DsacBiPTioN,  see  bt 
Measubbmbkt. 

214«  In  petitory  action,  where  a  certam  f>or- 
tion  of  land  was  in  dispute — Helti,  coofirming 
ihe  judgment  of  the  court  below,  that  the  con- 
cesciion  of  a  lot  of  land,  at  a  fixed  rate  for  every 
arpent,  could  not  be  extended  beyond  the  pre- 
'Citfe  (|uannty  so  conceded,  notwithstanding  the 
deecnption  thereof  by  metes  and  boundsi  and 
<^uld  not  be  considered  as  the  sale  of  a  corps 
4:eriain,  Sauehe  etux  A  Longpri,  3  L.  C.  K. 
458,  Q.  B.  1853. 

XXXIL  Of  Land  in  Fbie  and  Common 
Socoaob. 

215.  The  sale  of  land  in  tree  and  common 
aoGcaiDB  by  B  in  the  name  of  a  firmi  under  a 
power  of  attorney  to  A,  his  partner,  is  valid, 
although  not  signed  by  the  purchaser  therein 
named,  and  ahbough  not  executed  in  presence 
of  witnesses  nor  under  seal.  Cummings  <t  Quin- 
tal, 7  L.  C.  R.  139,  Q.  B.  1857. 

XXXIII.  Of   Liquob  to  Drink. 

216.  The  value  of  liquor  sold  by  a  hotel  keeper 
to  travellers  stoppingat  his  house  is  recoveraole 
at  law.  Mercier  v.  jBrillon,  5  L.  C.  J.  337,  S.  C. 
1861;  1481  C.  C. 

XXIV.  Of  Lost  Property. 

217.  Where  the  plaintiff  had  lost  his  horses, 
and  traced  them  into  the  possession  of  the  de- 
fendant, who  lived  in  New  Jersey,  in  the  United 
States,  and  brought  action  to  recover  the  value 
of  them,  service  Dei ng  made  personally  on  the 
defendant  in  Montreal,  and  the  latter  pleaded 
purchase  in  the  hotel  yard,  where  horse  dealers 
resorted  for  that  purpose,  and  where  lm;e  nuro- 
bsraof  horaeawere  constantly  sold— .ffSd,  that 
the  purchaser  acquired  no  rights  as  against  the 
original  owner,  and  he  was  condemned  lo  restore 
the  bonesi  orpay  the  value  of  them.  Hughes 
AReedpQ L.  G.  J.  294,  3.  C.  1862  ;  1489  G.  C. 

XXXY.  Of  Hotablbs. 

21$.  Where  there  h«ve  been  sales  to  two  dif- 
ferent persons  of  th«  same^  inove»ble>  the  on^  of 
ihe  tW0  wJbo  Iim  b«en  put  In  actual  posHM>on  is 
pretends  •94<«inaiiMi  owner  of  the  thi^g»  pro- 
Tid«l  lie  OS  19  «fQ«l  illith,  lUthottgh  his  utla  ^ 


riterior  in  date.    McOidre  v.  Dackus  ei  cU^  15 
C.J.  20,  8.  0.1871;  1027  aC. 

XXXVII.  Of  Pbopsbty  of  Anox^^. 

219.  Whpre  a  sale  of  a  quantity  of  lei^ther 
belonging  to  a  third  party  had  been  made  to  tKe 
defendant,  and  the  owner  broug;ht  action  in  re- 
vendication — Hdd^  cO'ifirming  judgment  of  the 
court  below,  that  the  possession  of  moveables 
was  a  i|resuraption  of  title,  and  a  purchaser  in 
good  faith  of  such  moveables  acquires  a  rieht  of 
property  in  them*  although  the  vendor  be  not 
the  owner  of  them.  Fawceit  et  al&  Thompson 
ei  aLy  6  L.  C.  J.  139,  Q.  B.  1861  i  1487  et  sea,  k 
2194  C.  C. 

220.  Where  the  plaintiff  leased  a  piano,  worUi 
$500,  to  a  party  wno  purchased  it  for  an  advance 
of  $200,  and  the  pleogee  sold  it  for  that  amount 
— Hdd^  on  attacnment  in  revendication,  that 
the  plaintiff  had  not  lost  his  property  in  t,I^e 
piano,  and  could  recover  from  the  purchaser, 
especially  as  no  public  notice  had  been  given  by 
the  pledgee  of  the  sale.  Nordheimer  v.  Frasir, 
I  L.  C.  L.  J.  92,  S.  C.  1865. 

XXXVIII.  Of  Propirtt  Stolen. 

221 .  Where  a  stolen  horse  was  sold  at  public 
auction,  and  the  orifcinal  owner  brought  action 
by  revendication — Beld,  that  the  purchaser  had 
110  right  or  title  to  the  horse,  but  must  restore 
the  same  to  the  owner,  his  only  recourse  being 
against  the  seller  to  recover  the  purchase  mon^. 
Langevin  v.  McMillan,  9  L.  C.J.  105,  S.  V. 
1865;  1489  0.  C, 

222.  A  buyer  in  eood  faith  of  a  stolen  article, 
in  order  to  he  able  to  reclaim  the  purehase 
money  from  the  proprietor  whorevendicatesthe 
article,  must  have  bought  it  by  public  sale- 
Guy  v.  Booth,  4  R.  L.  565,  C  C.  1872  ;  1489  C. 
C. 

223.  And  held,  also,  that  a  pale  by  auction 
in  a  hotel  yard  is  not  such  public  sale.  lb, 

XXXIX.  Of  Propirtt  Subject  to  Mobt- 

OAOK. 

224.  The  sale  ofan  immoveable  after  the  insti- 
tution of  a  persoual  action  to  recover  a  debt,  for 
the  payment  of  which  the  property  is  charged 
and  effected,  is  null  and  void  quoad  the  creditor, 
who  is  plaintiff  in  the  suit,  and  who  is  entitled 
to  seize  and  sell  ihe  property,  notwithstanding 
such  sale.  Hans  v.  Doaet  &  Dodet,  15  L.  C.  J. 
193,  S.  C.  R.  1871. 

XL.  Of  Substituted  Pbopbrty. 

225.  When  a  sale  of  substituted  property  is  to 
be  made  by  experts,  the  inntitute  is  not  ooliged 
to  have  recourse  to  the  court  for  power  to  sell, 
and  for  the  appointment  of  experts,  but  is  only 
obliged  to  have  a  curator  appointed  to  the  sub- 
stitution, for  the  purpose  or  choosing  such  ex- 
perts. Leclaire  (Uet  v.  Beaucby,  5  R.  L*.  626, 
&  17  L.  0.  J,  178,  P.  C.  1873. 

226.  And  where  substituted  property  ia  sold 
for  debts  due  by  the  author,  the  institute  noay 
legally  become  purehaser.  Mcintosh  e^al  k 
Belt,  12  L.  C.  J.  121,  Q.  3. 1868. 

!22T.  A  sale  made  of  substituted  property,  for 
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tione  of  lots  improved  hy  such  pquatters.  Hall 
^  Thompson,  3  L.  C.  R.  466,  Q.  B.  1863. 

32.  Tne  plaintiff  obtained  a  licence  to  cut 
timber  upon  a  location  described  on  the  back 
of  the  Jicense  as  follovtrs  :  '<  To  commence  at  the 
^*  mouth  of  Oreen's  Creek  on  the  Black  River 
''and  extend  down  six  miles   on   the    course 

"'*21®west  and  back  four  miles  on  the  course 
<*  north,  69  «  west."  The  question  having  arisen 
■as  to  whether  certain  timber  seized  had  been 
«ut  on  this  location — Held,  confirming  the  judg- 
ment of  the  court  below,  that  the  woras  '*  down 
-on  the  course,"  on  the  license  meant  •*  down  the 
Black  River  on  the  course,'*  and  that  the  word 
-"'  back "  meant  back  from  the  Black  River. 
BrUonkSmt,  2  L.  C  L.  J.  81,  Q.  B.  1866. 

II.    VlUbITT   OF. 

33.  In  an  appeal  from  a  judgment  in  an  ac- 
<tion  in  revendication  of  a  quantity  of  pine 
timber — Hdd,  that  a  licence  for  a  timber  limit, 
under  the  signature  of  an  officer  styling  himself 

-^*  surveyor  of  crown  timber  licenses," dated  10th 
July,  1851,  was  moperative,  inasmuch  as  up  to 
^th  August,  1851,  the  collecter  of  crown  timber 
<lue9  was  the  only  officer  authorized  to  issue 
«uch  licenses.  Hall  v.  2hotnpson,3  L,  C.R, 
466,  S.  C.  1853. 


TIME. 


I.  Computation  of,  see  PROCEDURE,  DE- 
CAY. 
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I.  Arrears  of,  34.  ' 

II.  Division  of,  35. 

III.  How  Recovkred,  36. 
I  v.  Liability  for,  37,  38. 

V.  Notice  Concerning,  39-41. 
VI'  Presoriftion  of,  42,  43. 
VII.  Right  to,  44-54. 

I.  Arrears  of,  see  Prescription  of. 

34.  In  an  action  for  tithes — Held,  that  in 
Oanada  tithes  do  not  run  to  arrears,  and  that 
«nch  action  was  subject  to  a  prescription  of  one 
^year,  and  that  a  party  plea«iin^  such  prescrip- 
tion is  not  bound  *to  tender  his  oath  that  he 
lias  paid.  Thiberge  v.  Vilbon,  3  L.  C.  R.  196, 
S.  C.  1852 ;  2219  CC. 

II.  Division  op. 

35.  In   an  action  for  the  recovery  of  certain 
tithes,  by  the  donee  of  the  heirs  of  a  cure  de- 

-ceased,  again«t  the  succeeding  cure,  as  having 
been  wrongfully  appropriated — Held,  that  tithes 
must  be  divided  pro  rata  among  succeeding 
-cur^s,  according  to  the  time  they  have  served. 
Jiliatrauli  v.  Archambault,  4  L.*  C.  J.  10,  S.  C. 
1859. 


III.  How  Recovered. 

36.  Tithes  are  recovered  froin  the  feast  of  St 
Michael  in  one  year,  to  the  same  feast  in  the 
next  year,  and  are  due  and  payable  at  Easter 
of  each  year.    lb. 

IV.  LlABILrrT   FOB. 

37.  In  an  action  by  the  cur6  of  a  parish  to 
procure  tithes,  the  defendant  pleaded  that  some 
two  or  three  years  previously  he  had  notified 
the  plaintiff  that  he  had  ceased  to  belong  to  the 
Roman  Catholic  faith — Held,  that  such  notifi- 
cation was  sufficient,  and  he  was  discharged 
from  such  liability.  Gravel  v  Brunean,  o 
L.  C.  J.  27,  C.  C.  1859. 

38.  And  held,  also,  that  such  notification 
need  not  be  notarial  form,  but  might  be 
proved  in  any  other  manner.    lb. 

V.  Notice  Conoernino. 

39.  But  in  an  action  for  tithes — Beld,  thai 
verbal  notice  given  to  a  priest  that  a  person 
had  ceased  to  be  a  Roman  Catholic  is  not  sn«- 
oeptible  of  being  proved  by  parol  evidence. 
Proulx  V.  Dupuis,  10  L.  C.  J.  114  A  16  L.  C.a 
172,  S.  C.  1866 ;  1233  C.  C. 

40.  But  a  written  plea  filed  in  court,  in  answer 
to  a  demand  for  tithes,  to  the  efiect  that  the  de- 
fendant had  ceased  to  belong  to  (he  Bomao 
Catholic  church  and  to  profess  the  Bomu 
Catholic  religion,  is  asutfcient  notice  in  writing 
of  the  fact  to  exempt  him  from  the  payment  of 
all  tithes  claimed  to  have  accrued  after 'the  filiog 
of  the  said  plea.    lb. 

41.  A  Roman  Catholic  wba  renounoea  hie 
religion  is  not  bound  to  give  notice  u>  hia  core 
by  a  notarial  acte,  nor  even  by  writing  under  pri- 
vate seal,  in  order  to  he  exempt  from  ^he  imv^ 
ment  of  tithes,  Sofy  v.  BruniUe,  16  L.  Cf.  J* 
101,  S.  C.  1872- 

VI.  Prescription  of. 

42.  An  action  for  arrears  of  tithes  ia  not 
subject  to  the  prescription  of  one  year.  Beam- 
ehet  V.  Martin.  3  Rev.  de  Leg.  73,  K.  B.  1S33 ; 
&  Brunei  v.  Desjardins,  3  L.  C.  R.  81, 8.  C. 
1849,  &  Boy  v.  Bergeron,  2  R.  L  532,  C  C 
1867  ;  2219  C.  C 

43.  But,  in  a  later  CMse^Held  that  thev  were 

Erescribed  bv  one  year.     Thiberge  v.  Fifcos,  3 
,.  C.  R,  196;  S.  C.  1852. 

VII.  Right  to. 

44.  In  Lower  Canada  tithes  can  only  be  col- 
lected from  those  who  profess  the  Roman  Catho- 
lic religion .  Proulx  v.  Dupuis,  10  L.  C  J-  H^ 
S.  C.  1866. 

45.  But  a  Roman  Catholic  is  not  bound  to  par 
tithes  for  land  held  in  free  and  coiiinion  socotft 
in  the  township.  Be/our  v.  Shi^al,  4  L-  C  K. 
411,  CC.  1864. 

48.  But  held,  in  a  later  case,  that  tithes  are  doe 
as  well  on  land  held  in  free  and  common  KCCMf^ 
as  in  any  other  part  of  the  country.  R<nf  ».  Ber- 
geron 2  R.  L.  532,  C.  C.  1867, 

47.  Tithes  are  due  also  on  newly  cleared  Uod 
as  well  as  on  old  land.    lb. 
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qneDtlv  to  such  promise  of  Aale  was  inoperative 
4M  against  the  property  sold.  Oosselin  &  The 
GrcSkd  Trunk  Ratheay  Company  of  Ca/nada^  9 
L.  C.  R.  316,  Q.  B.  1869. 

242.  And  hM^  also,  that  where  the  purchaser 
brought  an  action  against  the  third  party  to 
-whom  he  had  re-eolcTa  portion  of  the  pro- 
perty, both  in  his  own  name  as  proprietor  and 
as  agent  of  his  vendor,  he  was  entitled  to  judg- 
ment as  proprietor,  and  his  selling  as  agent. of 
his  vendor  would  not  affect  his  right  to  recover 
as  proprietor.    lb.   . 

243.  In  an  action  to  resiliate  a  verbal  pro- 
mise of  saJe  of  an  immoveable  which  was 
admitted  by  the  defendant,  but  with  conditions 
diflerent  from  those  alleged  by  the  plaintiff — 
Heldf  reversing  the  judgment  ofthe  court  below, 
that  the  latter  though  he  had  adduced  no  evi- 
dence was  entitled  to  judgment  conformable 
-to  such  admissions.  Laeroix  &  Lambert,  12 
L.  G.  R.  229,  Q.  B.  1862. 

244.  Where  the  plamtiff  brought  action  of 
damages  for  breach  of  promise  of  sale  alleged 
to  have  been  made  by  the  defendant,  and  the 
defendant  pleaded  that  there  was  only  a  conver- 
sation about  it  and  nothing  binding  upon  him, 
the  defendant — ffeid  that  to  entitle  the  plaintiff 
to  such  action  the  promise  must  either  have 
been  in  writing  or  be  clearly  admitted  by  the 
defendant.  Cagnon  v.  Feeteau,  16  L.  0.  U.  89, 
€.  C.  1866. 

246.  Notwithstanding  that  a  promise  of  sale 
-with  delivery  and  actual  possession  is  equiva- 
lent to  a  sale,  still  such  a  contract,  although  it 
be  enforced  by  the  other  party,  fulfilling  the 
conditions  attached  thereto,  is  not  such  a  sale 
^as  transfers  the  absolute  property  in  the  thin^ 
5¥hich  is  th«  subiect  of  the  contract,  when  it 
appears  that  such  is  not  the  intention  of  the 
partiesybut  on  the  contrary  that  they  have  made 
the  perfection  of  the  sale  to  depend  upon  some 
subsequent  act.  Renaud  v.  Arcand  et  alt 
14  L.  C.  J.  102,  S.  C.   1869  ;  1476  &  1478  C.  C. 

246.  And  held,  also,  that  the  possession  of 
ihe  promissor  is  in  no  way  changed  by  the  in- 
solvency of  him  to  whom  he  promised  to  sell. 

lb. 

247.  And  held,  that  a  clause  in  a  deed  of 
promise  of  sale  by  which  the  seller  reserves  to 
himself  the  right  to  take  back  and  revendicate 
the  thing  soldTis  but  ^paeie  commissaire.  lb. 

248.  Where  the  defendant  verbally  agreed  to 
pell  his  house  to  the  plaintiff  for  $1000,  oayable 
•on  takine  possession  on  the  Ist  jf  ay  following, 
and  theaefendant  subsequently  refused  to  carry 
out  the  agreement,  and  plaintiff  sued  for  title^ 
Held,  on  the  defendant's  own  admission  that  he 
promised  to  sell  the  house  in  question  to  plain- 
tiff on  conditions,  those  conditions  being,  as 
stated  by  plaintiff,$lOOO  cash.payable  on  the  1st 
of  May,  tnat  this  promise  constituted  a  valid 
-agreement  of  sale,  and  plaintiff  ha<l  judgment 
^accordingly.  Leelerc  v.  Gagnon,  6  R.  L.  447, 
S.C.  1874 ;  1472  C.  C. 

249.  Where  the  defendant  entered  into  posses- 
sion of  a  piece  of  land  in  virtue  of  a  promise  of 
«ale  given  by  the  agent  of  the*  company  owning 
(he  land,  known  as  the  British  America  Land 
Company,  and  petitory  action  was  afterwards 
^nought  against  him  by  the  plaintiff,  who  pre 
tended  to  have  purchased  tne  land  from  the 
compftoyy  and  alleged  that  the  promise  made 


by  the  agent  to  defendant  conferred  no  title 
whatever — HM,  reversing  the  judgment  of  the 
coart  below,  on  proof  that  plaintiff  was  only  the 
tool  of  the  company  who  wished  to  get  the  land 
back  on  account  of  the  discovery  of  a  mine  upon . 
it,  that  the  promise  of  sale  made  by  the  a^ent 
must  be  held  to  be  good,  especially  as  it  nad 
been  accompanied  by  possession,  to  the  know- 
ledge of  the  company.  Dubrule  &  Lafontaine 
1  R.  L.  709,  Q.  B.  1868 ;  1478  C.  C. 

260.  Where  the  plaintiff,  by  an  agreement  in 
writing,  transferred  to  the  defendant  a  barge,  to 
use  and  take  possession  of  at.once,but  subject  to 
the  express  condition  that  such  use  and  posses- 
sion would  give  the  defendant  no  right  of  pro- 
perty in  the  barge  until  he  should  have  com- 
pleted delivery  of  600  tons  of  coal  to  plaintiff, 
according  as  the  latter  would  require  it,  and  the 
barge  was  lost  by  force  majeure,  without  fault 
on  tne  part  of  the  defendant,  before  all  the  coal 
was  delivered  (though  after  the  time  mentioned 
in  the  agreement  in  which  it  was  to  have  been 
delivered) — Held,  that  these  circumstances  did 
not  take  the  case  out  of  the  ordinary  rule,  and, 
that  the  loss  of  the  barge  fell  on  the  plaintiff  as 
owner,and  the  defendant  was  not  bound  to  com- . 
plete  the  deliverv  of  the  coal.  Beaudry  v. 
JaneSf  16  L.  G.  J.'  118,  S.  C.  R.  1871. 

XLVII.  QUANTO  MiNORIS. 

» 

261.  Where  land  sold  is  found  to  be  less  than 
the  alleged  extent  or  quantity ,the  consideration 
money  must  be  proportionately  reduced.  Wal- 
ton v.  Dodds,  I  L.  C.  L.  J.  66,  S.  C.  R.  1866 ; 
1600  A  1601.  CO. 

XLVIIl.  Redemption. 

262.  In  an  action  by  a  proprietor  to  set  a^ide 
the  sale  of  a  lot  of  land  made  by  the  municipal-, 
ity  in  which  it  is  situated  for  taxes — Held,  con- 
firming the  judgment  of  the  court  below,a  limit 
of  two  years  provided  by  the  statute  27  Vic, 
cap.  9,  in  which  land  sold  for  taxes  may  be  re- 
deemed, runs  from  the  date  of  the  deed ;  that  at 
the  same  time  it  runs  only  in  favoi  of  the  adju- 
dicataire,  and  the  sale  may  be  set  aside  for  irre- 
gularities at  any  time,and  the  corporation  held 
in  damagee,etc.,  therefor.  The  Corporation  of 
the  County  of  Arthahaska  &  Barlow,  1  R.  L. 
769,  Q.  B.  1870  ;  1016  &  1019  M.  C. 

263.  In  a  sale  with  redemption  the  vendor  is 
not  obliged  to  make  a  previous  ofler  and  deposit 
of  the  amount  which  the  vendee  is  entitled  to 
be  reimbursed  in  order  to  exercise  his  rights. 
Dofion  &  St.  Germain,  16  L.  C.  J.  316,  Q.  Bl 
IS71. 

264.  And  also  that  a  verbal  and  formal  offer 
is  sufficient.    lb. 

266.  And  where  such  offer  has  been  made  the ' 
costs  of  action  are  due  to  the  plaintiff,  the  ven- 
dor,   lb. 

XLIX.  RtOfEDT    OF     BUTEB    WHERE    GoODS 

▲BE  Inferior  to  PuBoaASE. 

266.  In  an  action  in  assumpsit  for  goods  sold 
and  delivered,to  which  the  defendant  pleaded 
that  the  article  delivered  was  of  an  inferior 
quality,  and  that  within  three  days  after  its  de- 
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TRADES  UNION. 

I.  POWEKS  OF. 

57.  The  plaintiffs,  members  of  an  association 
tfof  tnabter  masons,  to  whom  also  the  defendant 

lielongedj  having  purchased  a  quantity  of  stone, 
contrary  to  a   resolution    pa.«sed  by  the    said 
>^80ciety,  in  concert  with  the  association  of  <)uarry- 
men  ariil  carters,  the  said    two  associations  by 
J  int  reAolutioD  condemned  the  plaintiffs  to  a 
Jine,  and  forbade  its  members  to    work  for  the 
|>laintiff6  or  to  furnish  them  stone,  thereby  caus- 
ing them  great  damage— J7«/(f,  that   although, 
/in  general,  a  man  has  the  right  to  work  for  whom 
he  will,  and  although  a  nuniber  of  men  may  bind 
themselves  not  to  work  for  a  particular  person 
or  particular  class  of  persons,  or  for  a  certain 
price,  it  is  not  permitted  to  any  association  to 
trouble  any  one  in  their  affedrs,  and  it  is  express- 
ly forbidden  to  threaten  them  with  fine  or  other 
punishment  for   refusing   to   comply  with  the 
orders  of  such  aswxsiation.*    Perrault  et  aL  v. 
^ertrand  et  al.,  1  Q.  L.  R.  340  &  5  R.  L.  152, 
S.C. 1873. 

58.  And  field,  also,  that  a  combination  of 
persons,  directed  against  a  man  for  the  purpose 
of  obtaining  money  from  him,  in  the  shape  of  a 
fine  or  otherwise,  wnicAi  he  is  not  bound  by  law  to 
pay,  or  in  order  to  induce  his  workmen  to  lea^e 
^lim,  or  prevent  merchants   from  transacting 

business  with  him,  is  illegal,  and  if  he  suffer 
damage  thereby  he  has  aright  to  be  indemnified 
4'ierefor.    lb. 

59.  And  that  the  defendants  forming  part  of 
«nch  society  or  combination  were  responsible  to 
the  plaintiff  in  damages,  and  that,  notwithstand- 
ing the  plaintiffs  themselves  belonged  to  the 
same  society.    lb. 

60.  And  neld,  that  a  letter  addressed  to  the 
master  masons  or  stone  cutters,  warning  them 
a^inst  working  for  the  plaintiffs,  is  a  violation 
•of  the  principle  above  laid  down,  and  a  sub- 
sequent resolution,  annulling  the  resolution 
above  referred  to,  as  being  beyond  their  powers, 
was  not  a  sufficient  reparation  of  the  injury  done 
to  the  plaintiflb.    lb. 
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TRANSFER 

I.   A0CEPTAKC£  OF,  61-64. 

II.  AoTioK  BY  Transferee,  65,  66. 

III.  By  Insolyent,  67. 

IV.  By  Sheriff,  68. 

V.  Costs  in  Action  by  Transferee,  69. 

VI.  Dkliyery,  70. 

•Every  person  who  threatens  or  intimidates  any  per- 
son In  such  a  manner  as  would  Justify  a  justice  orthe 
peace,  *m  complaint  made  to  him.  to  bind  over  the  per- 
son so  threatening  or  Intimidating  to  Iceep  the  peace,  or 
molests  or  obstructs  any  person  with  a  view  to  OTerrule 
such  person :  being  a  master,  to  dismiss  or  cease  to  em- 
ploy any  workman,  or  to  pay  any  fine  or  penalty  imposed 
by  any  temporary  or  permanent  association  or  combina- 
tion, etc..  shall  be  guilty  of  an  offence  against  this  Act. 
and  shall  be  liable  to  imprisonment  with  or  wlthoni 
nard  labor  for  a  term  not  exceeding  3  months.  C.  85 
Vic.  cap.  81,  sec.  1. 


VII.  Effect  of,  71-77. 

VIII.  Fraudulent,  78-84. 

IX.  In  Trust,  85. 

X.  Liabilittof  Transferee,  86,87. 

XI.  Liability  of  Transferor,  88. 

XII.  Notice  of,  89-103. 

XIII.  Obtained  by  Fraud.  104. 

XIV.  Of. 

Alimentary  Bequest^  105,  106. 

Bailee  Receipt,  107. 

Bank  Stock,  108. 

Bills  and  Notes,  109. 

BilU  of  Lading,  no. 

Commissioner's  Fees,  HI. 

Dowry,  112. 

Hypothec,  113-116. 

Insurance  Policy,  117-119. 

Judgments,  120. 

Lease,  121, 122. 

Letters  Patent  to  Lands ^  123. 

License,  124. 

Merchandise,  125. 

Pensions,  126,  127. 

Property  in  Immoveables,  128-132. 

Rights  of  Succession,  133. 

Usufruct,  134. 

Vessels,  135. 

XV.  Ranking  of  Tran^flrees,  136. 

XVI.  Rights  of  Transferee,  137-144. 

XVII.  Warranty  in,  145-148. 

I.  Acceptance  of. 

61.  Where  to  an  action  for  the  price  of  sale  erf 
an  immoveable  the  defendants  set  up  a  deficieoev 
in  the  contents  of  the  purchase^  and  the  plaio- 
tiff  replied  that  he  was  the  transferee  onk  of 
the  claim,  and  that  defendant  had  accepted  the 
transfer--J3«W,  that  the  defendant  was  do< 
thereby  deprived  of  his  right  to  plead  the  ei- 
ception  quanto  minoris.  Masson  et  al  f. 
CorbeilUy  2  L.  C.  J.  140,  S.C.  1858;  1501  CC. 

62.  Where  the  respondents,  by  attachment  Id 
wrnishment,  seized  an  account  in  the  handle  of 
the  sheriff  belonging  to  their  debtor,  and  the 
appellants  intervened,  declaring  that  part  of  the 
account  had  been  ceded  to  him  bv  the  md 
debtor,  in  satisfaction  of  an  account  ackoowledg- 
ed  by  the  latter  to  be  owing  by  him  to  the 
appellants;  and  the  respondents  contested  the 
intervention  on  the  ground  that  the  tran^f^r  h^J 
never  been  legally  perfected,  as  it  was  ooIt 
accepted  for  the  appellants  bv  the  notary  trui 
not  by  herself,  as  should  have' been  dont-EM 
reversing  the  judgment  of  the  court  below,  that 
the  acceptance  by  the  notary  in  the  name  of  Ae 
transferee  was  valid  and  legal,  inasniach  as  it 
had  been  ratified  by  the  notice  of  the  transft 
given  by  the  transferee  subsequent  to  the  accep 
tance.  Perrault  et  vir.  &  The  Ontario  Bank,  14 
L.  C.  R.  1  &  7  L.  C.  J.  313,  Q.B.  1863. 

63.  Where  ^  judgment  debtor,  prior  to  the 
issue  of  a  writ  of  attachment  in  garnish meou 
had  transferred  a  claim  he  had  against  the  ^ 
nishee  to  a  third  party,  and  the  latter  had  tc- 
cepted  the  transfer,  by  the  agency  of  the  oolarr. 
not  being  present  himself  at  the  time  the  deei 
was  passed,  and  the  plaintiff  contested  the  d^ 
daration  of  the  garnishee  on  the  ground  thit 
the  transfer  was  null,  and  the  garnishee  sti^I 
owed  to  the  defendant~^e2<^  that  the  accept- 
ance by  the  notary  was  good  and  valid,  and  the 
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469.  The  right  to  demand  ^e  reaciMion  of  the 
sale  iu  default  of  payment  of  the  prioe  beloojce 
to  the  seller^  notwithetanding  he  may  have 
stipalated  that,  in  default  of  auoh  fitipalation  on 
the  part  of  the  bujer,  he  should  have  the 
riffht  to  revendicate  or  tflJce  back  the  thinge  eold. 
Henamd  k  Arcand  et  oJ.,  14  L.C.J.  m,  S.G. 
1869;  1636  C.G. 

270.  Where  action  was  brought  to  set  aside  a 
deed  of  sale  of  certain  property  made  to  the 
defendant  by  the  auieur  of  the  plaintiff^  eome 
Tears  previouslv,  on  the  ground  of  ftaud,  etc.,  it 
neing  allied  tnat  the  defendant  had  conspiz^ 
with  the  b  usband  of  the  vendor,  who  was  a  worth- 
leea  prodigal  person,  to  deprive  the  wife  of  her 
property  ft)r  a  totally  inadequate  consideration 
— Heids  confirmmg  the  pudement  of  the  court 
below,  that  as  the  plaintiff  had  not  brought 
into  the  record  all  the  parties  intereeted  in  the 
case,  and  as,  moreover,  ten  years,  less  one  day, 
had  been  allowed  to  elapse  between  the  date  of 
the  said  deed  of  sale  and  the  institution  of  the 
action,  during  which  time  the  defendant  had 
made  great  improvements  in  the  property,  and 
aa,  moreoTer,  no  Araud  bad  actually  been  proved, 
that  the  action  must  be  dismissed  with  costs. 
Ottsfon  k  Liontns,  2  R.L.  333,  Q.B.  1870. 

ft  I.  A  partv  who  has  been  convicted  of 
felony  cannot  aemand  the  rescission  of  a  deed  of 
sale  of  an  immoveable  executed  in  compromise 
of  the  felony.  Leblanc  v.  Beaudain  k  Beaudoin, 
2R.L.  625,8.0. 1870. 

272.  Where  the  plaintiff  had  sold  a  number 
of  horses,  carriages,  etc.,  to  the  defendant  for 
9800,  but  by  title  of  lease  said  sum  to  be 
paid  at  stipulated  periods  in  the  deed,  but  the 
paroperty  to  belons  to  the  purchaser  at  the  end 
of  the  term,  if  all  the  oonaitions  were  then  ftd- 
filled,  and  tiie  defendant  failed  to  pay  $260,  the 
plaintiff  took  an  action  in  revendication  to 
xBoover  the  property — HM,  that  such  a  pro- 
ceeding would  not  Ue,  but  that  the  proper 
lemedy  was  an  action  in  resolution  of  the  deed. 
JBmvm  k  Lemieux,  3  B.L.  361,  Q.B.  1871. 

278.  The  action  in  revision  follows  the  claim 
if  transferred,  unless  otherwise  reserved  by  the 
creditor.  Berard  v.  Qarrette  et  ux,  k  Lambert 
k  8(0008, 6  K.L.  703,  8.0. 1874 ;  1674  0.0. 

274.  A  court  of  justice  will  not  give  its  aid 
to  a  person  seeking  to  set  aside  his  own  solemn 
deed  of  ealei  if  it  appear  that  he  has  acaniesced 
in  it  for  years,  laying  by  until,  by  laW  and 
espeaditure  of  cajntal,  the  subject  matter  of  the 
deed  has  greatly  increased  in  valuer  and  new 
interests  have  been  created  on  it.  Lemoine  v. 
LUmau,  6  B.L.  123  k  2  L.O.L.J.  163,  P.O.  1874. 

276.  A  contract  of  sale  cannot  be  rescinded 
on  acoonnt  of  alleged  •defects,  if  such  defects  are 
Open  or  apparent^  or  may  easily  be  discovered, 
and  especially  if  they  only  aneot  the  object  of 
sale  incidentally,  and  not  the  substance  of  the 
thing  itself.  Frigon  v.  Bwsel,  6  B.L.  669,  8.0. 
1874;  1623  CC 

'276.  And  irhere  action  4S  brought  against  the 
poiebaser  for  the  price  of  sale,  andne  pleads 
gronads  of  rescinding  the  contract,  he  must  not 
•Q^  pray  for  the  dismissal  of  the  action,  but 
also  tbat  the  contract  be  rescinded .    lb. 

377.  The  action  in  rescission  of  a  contract  of 
gale  is  proBcribed  in  ten  years.  Wainwright  et 
mt^w.  TheMauar  of  Sortl,  6R.L.668,  8.0. 
tt74;  1648C.0. 


LL  BjiflKavATioir  in  Dvxp  op. 

278.  A  reservation  contained  in  a  tiire  nouveau 
or  reconnaissance  nouoel  between  seignior,  and 
eensitaire  is  null  and  void,  if  the  same  be  not 
found  in  the  first  title  of  concession.  Trigge  ei 
al  k  Geoffrey,  6  L.C.B.  6,  Q.B.  1866. 

279.  Wnere  the  purchaser  of  an  immoveable 
stipulated,  ly  way  of  reservation  in  the  deed  of 
safe,  that  he  would  retain  the  right  of  abandon- 
ing the  property,  should  he  see  proper  so  to  do 
before  the  payment  of  the  purchase  money — 
JSeldt  that  the  vendor  had  no  right  of  personal 
action  against  the  purchaser  for  we  price  of  sale. 
The  Permanent  Building  Soeiehf  of  Monifeal 
V.  Learose,  17  L.O.J.  87, 8.0. K.  1873. 

LII.  BssoLUTjoar  or. 

280.  The  plaintiff  sold  to  the  principal  defen- 
dant a  lot  oCland  in  the  seigniory  of  Beaubamois 
for  the  sum  of  three  thousand  livres,  payable  in 
April  of  the  following  year.  The  purchaaer  by 
deed  of  donation  transferred  it  to  the  two  other  de- 
fendants, subject  to  certain  charges,  among  which 
were  to  pay  the  purchase  monev  to  the  plaintiff. 
In  an  action  en  rdsoluUojii^  in  default  of  payment 
of  the  purchase  money — Held,  reversing  the 
judgpieot  of  the  court  below,  that  the  action 
was  fgnod,  and  the  owners  were  ordered  to  aban- 
don, in  default  of  payment  of  the  sum  of  thxee 
thousand  livres  with  intere8t»eto.  Patenaude  k 
VEriger  et  oL,  7  L.0  J^.66,  Q.B.  1857. 

Lin.  BsBoXiUToaT  Ol^vsk  nr. 

281.  Where  a  deed  of  sale,  made  in  conddera- 
lion  of  a  life  rent,  was  made  also  with  a  resolatory 
clause,  and  a  question  arose  as  to  the  viJue  of 
certun  hypothecs  granted  between  the  sale  and 
retrocession — ifek^reversing  the  judgment  of  the 
court  below,  that  the  retrocession  would  not  he 
considered  as  a  resale,  so  as  to  admit  of  inter- 
mediate mortgages  obtaining  a  preference  to  the 
original  vendor,  provided  uiat  the  retrocessi^m 
be  made  without  fraud,  and  that  the  property 
retroceded  be  in  the  same  state  and  of  tne  same 
value  as  when  originally  sold,  nor  is  it  necessary 
in  such  cases  that  the  resolutory  clause  tie 
enforced  by  means  of  a  court  of  justice.  The 
Peoples  Building  Society  v.  JSvans  k  jSprowls^ 
13  L.O.B.  289,  Q.B.  1862. 

LIV.  Rbsolutobt. 

282.  Where  one  person  sold  to  ^  another  a 
certain  immoveable  property,  subject  to  the 
cfaaige  of  paying  to  the  vendor  one  half  of 
the  prooeeoB  of  the  property  annnally»  and 
subject  to  the  resolutory  condition,  and 
'if  the  purchaser  should  sell»  hypothecate  or 
ia  any  way  change  or  alienate  the  said  property, 
that  the  vendor  should  be  at  liberty  to  retake 
the  property,  such  charges  being  considered 
the  price  of  the  enjoymentoy  the.  vendee  of  the 
property,  and  tiie  purchaser  hypothecated  it  for  a 
certain  sum  which  he  acknowledged  to  owe  to  tbe 
mortgagee,  and  afterwards  restored  the  property 
by  mutual  conaeot  to  the  vendor,  and  tne  mort- 
gsgee  brottffht  hypothecary  action  to  recover  the 
amount  of  iiis  mortgpige^jB^M  oonfirminffthe 

I  judgment  ol  the  court  below,  that  tbe.proEibi- 
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tion  to  alienate  the  property  was  good  and 
Talid  as  against  third  partieS}  and  the  mort- 
gagee could  not  recover.  Lunch  &  HcUnault,  6 
LX.  J.  306,  Q.B.  1861 ;  970  C.C. 

LV.  Rbstitutioh  of  Price. 

283.  The  right  of  restitution  of  the  price  of 
sale  on  eviction  is  independent  of  the  warranty, 
and  has  no  existence,  beyond  the  immediate 
parties  to  the  sale.  The  Ciauditrt  Gold  Mining 
Company  &  Desbarats  et  al.,  4  RX.  645  &  17 
L.C.J.276,P.C.  1873;  1611  C.C. 

LVI.  Reyendication. 

284.  Goods  sold  by  an  insolvent,  after  issue  of 
a  rrit  of  attachment  against  him  in  insolvency, 
may  be  reyendicated  by  the  guardian  under  tne 
writ  in  the  hands  of  the  purchaser,  and  that 
without  reimbursing    the  purchaser  the  price 

raid  to  the  insolvent.  Mallette&  Whyte  es  quaL, 
2  L.  C.  J.  229  &  1  R.  L.  711,  Q.  B.  1868 ;  Ins. 
Act,  1875,  sec.  82. 

285.  In  matters  of  insolvency  an  attachment 
in  revendioation  must  be  made  within  fifteen 
days  from  the  sale  and  within  eight  days  from 
the  deliverr  of  the  goods  to  be  revendicated.  Syl- 
vesire  v.  Sanders  et  aZ.,  3  H.L.  281  &  15  L.CJ. 
303,  S.  C.  1871 ;  1998  &  1999  C.C.&Ins.  Act 
1875,  sec.  82. 

LVII.  Rights  op  Purchaser. 

286.  The  bad  quality  of  goods  purchased 
and  delivered  is  no  defence  to  an  action  for 
the  price,  if  the  defendant,  when  they  were  pur- 
chased, had  it  in  his  power  to  examine  them. 
Marquis  v.  Poulin,  1  Rev.  de  Leg.  347,  K.B. 
1813. 

LVIII.  Rights  of  Vevdor. 

287.  In  an  action  on  a  sale,  where  the  defen- 
dant agreed  to  take  delivery,  and  the  sale  was 
held  to  have  been  complete,  and  the  property 
passed  to  the  purchaser — Held,  that  the  vendor 
was  entitled  to  sell  them  at  the  risk  of  the  pur- 
chaser, etc. ,  and  could  compel  him  to  pay  the 
difference  between  the  price  of  sale  and  of  the 
re-sale.  Jackaonv,  Fraser,  12  L.C.R.  108,  S.C. 
1862. 

LIX.  Separate  Traksaotion. 

I 

288.  Where  the  plaintiff  brought  action  for 
carpet^  ordered  to  be  made  by  tne  defendant, 
according  to  directions  then  given,  and  which 
were  made,  and  the  action  included  an  account 
for  goods  sold  and  delivered  under  which,  in 
Review,  the  plaintiff  contended,  that  if  the  judg- 
ment of  the  court  below,  dismissing  the  action 
under  the  Statute  of  Frauds,  must  be  main- 
tained as  to  the  carpets  ordered,  that  he  was 
entitled  to  recover  for  a  quantity  of  manilla 
actually  sold  and  delivered  a  month  later  thjtn 
the  rest  of  the  goods,  amounting  to  less  than  £10 
sterling,  but  which  had  been  included  in  the 
action.  The  judgment  of  the  court  below  disrois- 
ing  the  action  for  the  whole  amount  was  con- 


firmed with  coeto.  BayUs  v.  Byland,  15  L.C.R. 
94,  S.G.R.  1864. 

LX.  Simulated. 

289.  Where  to  a  seizure  of  effects  an  opposi- 
tion was  filed  by  the  defendant  and  another, 
calling  tbemaelves  co-partners,  carrying  on 
business  under  the  fbem  name  of  Dubord  &  Co., 
fettling  up  that  all  the  effeeta  memad  had  been 
bought  by  one  of  them  at  a  sheriff's  sale  Had  m 
a  cause  in  which  the  other  was  defendant,  and 
tbat  they  had  since  formed  a  partnership,  to 
which  the  effects  seized  now  belonged~Ji<f/(f, 
thft,  as  it  appeared  by  the  evidence,  that  the 
effects  had  been  bought  in  for  less  than  ten 
pounds  by  the  opposant,  who  was  a  brother  of 
the  defendant,  and  that,  just  before  the  Bale»  the 
amount  of  the  debt  and  ooi^ts  had  been  deposited 
with  the  brother,  to  be  handed  to  the  plamtiff  in 
case  he  did  not  bid  upon  any  of  the  articles 
about  to  be  sold,  after  wnich  the  partnership  wae 
formed-^ Held,  that  the  purchase  by  the  partner- 
ship was  fraudulent  and  contrived  bv  both 
parties  to  defraud.  McDougall  v.  Dubord  A 
Dubord  et  aL,  13  L.C.R.  177,  S.C.  1862. 

290.  Where,  in  an  opposition  by  the  respon- 
dent to  a  sale  of  household  furniture,  on  the 
ground  that  the  opposant  had  purchased  the 
effects  seized  at  a  judicial  sale  some  vears  pre- 
viously, and  had  leased  them  to  the  defendant, 
the  appellant  alleged  that  the  purchase  by  the 
opposant  was  only  a  simulated  one  and  not  made 
in  good  faith,  that  the  opposant  was  a  brother-io- 
law  of  defendant,  and  had  no  means  of  his  own 
to  purchase  said  goods  and  effects,  of  whicli 
allegations  proof  was  made  by  the  plaintiff— 
Heut,  reversing  the  judgment  of  the  court  be- 
low, that,  notwithstanding  the  opposanfe 
receipt}  and  the  lease  regularly  passed  before 
notaries,  which  the  opposant  produced  in  proof 
of  hin  claim,  that  he  had  established  no  title  in 
the  said  goods,  and  that  the  opposition  mnet  be 
dismissed  with  cof>ts.  Dubois  &  Byan,  13 
L.G.R.  21,  Q.B.,  1862. 

LXI.  Stipulatiox  ik  Deed  of. 

291.  A  stipulation  in  a  deed  of  sale,  that  the 
vendor  shall  deliver  to  the  purchaser  the  title 
deeds  of  a  propertv  sold  is  not  a  condition  pre- 
cedent to  the  venoor's  right  to  claim  payment 
of  the  purchase  money.  Filion  v.  Laumde,  19 
L.CJ.  14,  S.C.R.  1874. 

LXn.  Stoppage  ibt  Traksitu. 

292.  Where  the  vendee  shows  that  the  delivery 
of  ihe  goods  has  been  knowingly  made  and 
perfected,  there  can  be  no  stoppage  tii  transiiu. 
Homier  v.  Johnston,  2  Revi  oe  L6g.  74,  K.6. 
1812. 

293.  Where  the  vendors  notified  the  carriers 
not  to  deliver  the  goods  to  the  purchaser,  which 
thev  had  undertaken  to  carnr,  as  the  puichaser 
haa  stopped  payment,  and  tne  defendant,  disre] 
garding  the  notice,  delivered  the  ^ooiitothe 
purchaser— ITeZct,  that  they  were  liable  to  the 
plaintiff  for  the  value  of  the  goods  M  aoUtoChe 
consignee.—Gsmode//  etalr*  lomm  k  J9tm  d 
al,,Z  L.G.J.^&9  L.C.B.lO»8.aiSS8; 
1497  C.C. 
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LXIII.  To  M1KOB8. 

^94.  Where  a  pemon  seeks  to  recover  a  sum 
of  ni  one  J  loaued  to  a  minor,  it  is  obligatory  on 
him  to  prove  that  the  money  was  employ^  to 
the  pront  and  advantage  of  the  minor.  Miller 
Y.  DemeuU,  18  L.  C.  J.  12,  C.  C.  1874 ;  290, 984, 
985  &  986  C.  C. 

LXIV.  To  Vkssels. 


KiiiBglil  airainst  the 
defendants,  as  regiHtered  owners  of  a  ve.«8el,  tor 
the  value  of  wood  sapplied  for  the  use  of  the 
Tessel,  and  the  defendants  pleaded  that,  though 
they  were  the  registered  owners,  they  had  no 
interest,  and  had  in  no  way  contracted  tor  the 
wood  in  question  ;  that  the  vessel  was  being  run 
by  another  fbr  his  own  uneand  benefit,  and  that 
such  party  alone  was  liable — Held,  that  the 
registTy  of  ownership  did  not  determine  the 
liability  of  such  cases,  and  that  the  owner  hav- 
ing sold  to  the  party  who  was  running  the 
vessel,  that  he  was  the  person  against  whom 
sction  should  have  been  brought.  Morgan  v. 
Forsyth  et  al,  3  L.  C.  J.  98  &  9  L.  C.  R.  226, 
S.  C.  1869;  2391  C.C. 

LXV.  To  Two  Pbrsons. 

296.  Where  a  title  to  moveables  is  taken  with 
the  knowledge  that  the  title  to  such  move* 
ables  was  previously  transferred  to  another  by 
the  same  vendor,  such  title  i^  of  no  avail,  but 
fraudulent.  Russell  v.  Guertinet  al.f  10  L.  C^  J. 
133  A  2  L.  C.  L.  J.  42,  S.  C.  1866;  1027  C.  C. 

LXVI.  Transfer  op  Property,  see  TRANS- 
FER. 

297.  If  property  is  burnt  by  accident  after  a 
<%ale  of  it,  but  before  delivery,  the  loss  falls  on 
the  purchaser.  McDmigall  v.IV(uer^9.R.  101, 
K.  B.  1816. 

298.  Where  a  sale  of  goods  is  made  by  mea- 
eurement,  but  before  measurement  is  effected, 
the  goods  are  destroyed  by  fire,  the  loss  falls  on 
the  seller.  Lemesurier  et  aL  JkLane,  1  Rev.  de 
Leg.  176,  Q.  B.  1846. 

299.  And  where  there  is  a  stipulation  of 
admeasurement  and  delivery  at  a  future  time 
and  place,  such  stipulation  renders  the  sale 
conditional  and  incomplete  until  the  occurrence 
of  these  events,  and  in  the  meantime  the  risk, 
perieulem  rei  venditce,  must  be  borne  by  the 
seller-    lb. 

LXVII.  Value  of  the  Object^. 

3G0.  The  value  of  the  article  sold  is  only 
incidental  to  the  subject  of  the  sale.  Rosenheim 
&  Martin,  6  R.  L.  268,  Q.  B.  1864. 

LXVni.  Warrakty,  see  EVICTION. 

301.  A,  by  written  memorandum,  sold  to  B  a 
cargo  of  ooals,  and  verbally  warranted  them  to 
be  of  the  t>est  quality,  and  delivered  and  was 
paid  for  them,  and  four  days  afterwards,  by  a 
written  memorandum  of  bargain  and  sale  ex- 
preased  in  the  same  terms  as  the  former  one,  sold 
a  another  cargo  of  coals,  and  verbally  warranted 


them  to  be  of  the  best  qual  ity  and  the  same  as  the  . 
former  cari;o,  but  instead  of  delivering  the  best  ^ 
quality,   delivered    an  inferior  quality— £«2(2, 
reversing  the  judgment  of  the  court  below,  that 
the  seooud  memorandum,  being  drawn  in  the 
same  terms  as  the  first,  was  not  an  implied  war-  . 
ranty  thai  the  coals  would  be  of  the  .^ame  quality 
as  those  delivered  in    the  first  memorandum. 
Fry  &  The  Richelieu  Compos^,  9L.  CSL  4m. 

Tim.  Action  was  brought  on  a  note  given  for 

rls  purchase<i,  and  the  defendant  pleaded  that 
gootis  were  not  according  to  sample,  a  fact 
which  they  did  not  discover  until  after  the  note  ' 
was  given — Held^  that  a  claim  for  defects  must 
be  made  known  within  a  reasonable  delay,  and 
that  defendant  could  not  claim  to  rescind  the 
sale  and  return  the  goods  afler  a  delay  of  six 
months.  Joseph  v.  Morrow  et  al.j  4  L.  G.  J. 
288,  S.  C.  I860. 

303.  In  an  action  for  tLjiOTilon  of  a  prixdevente 
where  the  defendant  resisted  payment  until 
security  should  be  given,  on  the  ground  that  by 
the  description  given  in  the  auctioneer's  adver- 
tisement and  conditions  of  sale  the  proper^  waa 
described  as  an  emplacement,  et^.,  ana  with 
right  of  mitoyenon  the  gable  of  buildings  belong-  • 
ing  to  0,  or  representatives  adjoining,  whereas  , 
the  notary's  deed  of  sale  subsequently  passed 
msde  no  reference  to  a  right  of  miioyenneti — 
JSeldy  that  the  terms  of  the  deed  of  sale  would 
be  construed  to  contain  the  final  agreement  of 
the  parties,  there  being  no  evidence  to  the  con- 
trarv,  or  that  the  plaintiff  authorized  the  terras 
of  the  auctioneer's  ativertisement,  or  consented 
to  a  sale  with  the  alleged  right  of  mitoyennet6 
therein  referred  to.  McKenzie  v.  Joseph,  13 
L.  C.  R.  168,  S.  C,  1863. 

304.  Where  the  parties  had  changed  horses 
with  warrantv  of  soundness,  and  the  defendant- 
several  montns  after  the  transaction  discovered 
that  thp  horne  which  he  had  received  from  the. 
plaintiff  was  subject  to  tic  or  rotj  a  malady  which 
could  not  be  perceived  at  the  time  of  exchange 
^Heldi  that,  in  conseouence  of  the  delay  which 
had  transpired  since  the  transaction,  defendant 
could  not  demand  rescission  of  the  sale,  but  he 
could  nevertheless  set  up  against  a  demand  by 
the  plaintiff,  a  claim  for  the  diminution  of  the 
price,  according  to  the  value  established    by 

Firoof.  Derocher  v.  Bone  &  e  contra,  8  L.  C  J. 
68.  S.  C  1864  1626  &  1530  C.  C. 
306.  The  plaintiff  sold  to  the  defendants, 
through  a  broker,  a  quantity  of  iron,  which  said 
defendaniM  fient  a  clerk  to  examme  and  test  the 
quality  of  before  completing  the  purchase.  No- 
tlifne  was  specifically  fftated  by  the  broker  as  to 
the  condition  of  the  goods,  but  he  sold  them  as 
in  good  onler.  Subsequently  part  of  the  iron 
was  found  to  be  rusty  and  damaged — Held,  that 
the  plaintiff  sold  the  iron  as  merchantable  and 
in  good  order,  and  that  the  examination  of  the' 
Quality  made  by  the  defendants  did  not  debar 
tliem  from  their  right  to  claim  a  deduction  for 
the  damaged  condition  of  the  goods.  Benson  y. 
Mulholland,  2  L.  C.  L.  J.  186,  S.  C.  1866. 

306.  In  an  action  of  damage  based  on  the  alle- 
gation that  the  defendant,  knowing  the  horse  to 
be  unsound,  falsely  and  frauduleptly  represented 
the  animal  to  be  sound,  and  the, plaintiff  pur-, 
chased  the   horse  from   the  defendant  on  the  . 
faith  of  the  truth  of  such  representations — Held, 
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and.  interest  m  heir«t-law  of  her  daughter,  who 
had  died  childlefs  and  ioteetate,  and  the  mother- 
in-law  afterwards  diecovered  the  fraud  which 
had  been  practiced  upon  her,and  brought  action, 
askinff  that  the  transfer  be  declared  null,  and 
that  the  defendant  be  condemned  to  render  her 
an  account  of  all  the  real  and  personal  property 
of  which  her  daughter  died  poepeesed,  and  of 
all  the  reniA,  etc.,  which  had  accrued  from  the 
said  estate  since  her  daughter's  deceaipe—Held, 
that  the  transfer  havifig  been  obtained  by  falBe 
representations  and  fraud  mut-t  be  considered 
null  and  set  aside.  Herriman  etux.  &  Taylor 
9  L.  C.  J.  263,  Q.  B.  1866  ;  9H1  &  1000  C.  C. 

XIV.  Of. 

106.  AUmeniary  Bequest — An  alimentary 
bequest,  thoueh  declared  unattacbable  by  the 
testator,  may  oe  alienated  by  the  legatee,  and,  \i 
so  alienated,  the  lejp:atee  cannot  demand  the 
rescision  of  the  transfer.  Berlinquei  v.  Prevost 
e<a/.,  16L.  C.  J.  66,8.  C.  1872. 

106.  A  legatee  by  alimentary  title  may  dis- 
pose of  the  property  bequeathed  tohim,tnouiEh 
exempt  from  seizure,  and  that,  without  there 
being  an?  stipulation  to  that  effect  in  the  deed 
of  trans^T.  ArrMtrong  v.  Dufresne  et  aL,  3 
R.  L.  366,8.  C.  1870. 

107-  Bailee  Beteipt.— The  holder  of  a  bailee 
receipt*  in  which  the  bailee  acknowledges  to 
hold  m  trust  for  the  bailor  200  tons  of  coal,  and 
agrees  to  sell  the  same,  accounting  of  the  bailor 
for  the  proceeds,  cannot  transfer  the  said  receipt 
without  endorsement.  Baile  v.  Whyie  es  quatt 
13  L.  C.  J.  130,  8.C.  R.  1868;  1673  C  C. 

108.  Bank  Stock. — Any  partly  having  an  inter- 
est in  any  share  of  the  capital  stock  of  the  Bank 
of  Montreal,  may  transfer  the  same  bv  notarial 
transferor  in  an?  other  lawful  way,  but  trans- 
fers in  the  books  of  the  bank  must  be  made 
accordinjg  to  19  Vic.,  ameniiing  the  acts  of  in- 
corporation of  the  said  bank.  The  Bank  of 
Montreal  &  Henderson  et  aL,  14  L.  C.  R.  169, 
Q.  B.  1870:  1673  C.C. 

109.  Bills  and  Notes. — A  promissory  note 
vnder  (60.  drawn  to  o^ler,  may  be  validly  trans- 
fei red, for  value  received,  by  him  to  whose  onler 
it  is  made,  without  indorsation,  and  proof  may 
be  made  of  such  transfer  by  parol  evidence. 
Dnpuis  V.  Marsan,  17  L.  G.  J.  42,  G.  G.  1873; 
1233  G.  G. 

liO.  Bills  of  Lading. — In  an  action  for  freight 
in  which  the  question  of  liability  arose^lfe^, 
that  a  bill  of  lading  could  be  transferred  by 
mere  delivery  without  indorsement.  Fowler  v. 
i:>terling  et  al,  3  L.  G.  J.  103,  S.  G.,  &  Fowler  & 
Mickleham,  7  L.  G.  R.  367,  Q.  B.  Ih67  ;  2421  & 
i422  G.  C. 

111.  Commissioner's  Fees*— In  an  action  by 
the  transieree  of  a  commitsioner  appointed  to 
take  evidence  in  an  election  case  for  his  fees — 
Heidi  that  the  claim  for  such  fees  could  be 
legally  transferred.  McCora  v.  Bellingham  et 
al,  2  L.  G.  J,  42,  S.  G.  1867, 

112.  Dowry. — A  wife,  separate  as  lo  property 
from  her  husbaud,  may,  if  duly  authorizei  by 
him,  validly  alienate  the  whole  or  any  part  of 
her  dowry.  Oauthier  v.  Dagenais,  7  L.  G.  J. 
61,  S.G.  1862. 

113.  ITypo^^ec.— The  respondent,  having  pur- 
cliased  from  parties  in  England  a  quantity  of 


land  in  the  county  of  Ascot  as  being  ftee  fh>tD 
all  incumbrances,  the  land  was  subsequently 
seized  by  the  appellant  for  a  mortgage  in  her 
favor  under  her  marriage  settlement.  The 
respondents,  finding  that  they  had  at  that  time 
little  recourse  against  the  parties  from  whom 
they  purchased,  agreed  with  the  appellant  u> 
purchase  her  claim  for  $200,  in  order  tnat,  if  the 
parties  from  whom  thev  held  the  land  should 
in  future  come  into  property,  as  was  anticipated,, 
they  could  indemnify  themselves.  The  parties 
did  so  come  into  property,  when  the  appellaot 
immediately  instituted  an  action  for  the  whole 
amount  of  the  mortgage  which  she  had  trans- 
ferred  to  the  respondents,whe  seized  the  property. 
The  respondents  alleged  that  they  had  no  know- 
ledge ol  these  proceeuings,  and  instituted  acti«^a 
to  recover  $1600  damages  from  the  appellant, 
who,  after  transferring  the  claim  to  them,  had 
levied  it  herself  on  the  property  of  the  debtor. 
They  sulisequently  reduced  their  claim  to  $200r 
the  amount  of  the  mortgage  which  they  had 
purchased,  and  judgment  was  rendered  accorJ- 
mgly.  The  defendant  appealed  on  the  grouoi 
that  the  transfer  of  the  mortgage  was  illegal  and 
could  not  be  enforced,  and  that  the  hid  only 
received  from  the  proceeds  of  the  sheritfe  sale 
the  sum  of  $100,  less  the  costs.  The  judgment 
of  the  court  below  was  confirmed  with  coi?t9. 
VaUs  dt  The  Bfitisk  American  Land  Covwawr 
2L.  G.  L.  J  71.  Q.  B.  1866. 

114.  Where  a  hypothec  has  been  tmnsfen^, 
and  the  transfer  has  not  been  served  on  tbe 
debtor,  no  action  will  lie.  Paeand  v.  Pror^h- 
cAer,3  R.  L.  454,8.  C.  R  1871. 

1 16.  Bui  the  transfer  of  a  hypotliecary  claim, 
if  duly  rt^^giKtered  and  notified  to  the  third'  hiUder, 
gives  to    the  transferee  the  full  benefit  of  the 
claim.     Par,aud  v  Beauchtne  et  a/.,  17  L«  C.  J- 
70,  Q.  B.1873. 

116.  A  iiypothec  upon  a  thing  does  not  p&^ 
into  tl-e  l»H»id.«  of  an  insurer  againM  fire.  B&' 
langer  v.  McCarthy  &  The  Imperial  fire  In^r- 
ance  Company,  18  L.  C.  J.  l.SH,8.  G.  1874. 

117.  IiidUtuHve  Policy.— 'The  interest  of  a 
vendor  in  a  pjlicy  of  insurance  passes  to  the 
purchaser  of  the  property,  when  the  sale  is  noci- 
nod  to  the  company,  and  payments  subeeqaect  j 
made  by  the  company  under  such  insurance 
policy,  amounting  to  a  sum  greater  than  tbe 
balance  of  the  purchase  money  remaining  un* 
paid  by  the  purchaser,  is  adischargefroni^uch 
balance.  Leclaire  v,  Crcmser,  6  L.  C.  R.  4^*> 
S.  G.  1863 ;  2482  &  2676  (5.  G. 

118.  And  the  interest  in  an  insurance,  bj 
simple  receipt  for  the  premium,  withoot  tbe 
issue  of  a  policy,  may  be  legally  transferne^l  ^ 
any  simple  form  of  transfer  endorsed  on  tbe 
policy,  and  such  transfer  does  not  require  tbe 
consent  or  acceptance  of  the  company  lo  n»ak* 
it  binding.  U Conner  v.  The  Imperial  /a*«" 
ranee  Company*  14  L.  G.  J.  219,  S.  C.  iSTt; 
2483  &  2676  G.  G. 

119.  But  in  a  later  case— FeM,  thatapdic; 
of  insurance  cannot  be  tranf  ferred  without  tbe 
consent  of  the  insurer,  and  that  even  a  notice  o«' 
transfer  is  not  of  itself  sufficient  (brte  v.  1^ 
British  American  Insurance  Cbmpanyt  1  ^  ^ 
243,  S.G.R.1871,  .    , 

120.  Judgments,^  A,  judgment  deU  is  t^ 
gaily,  susceptible  of  transfer,  and  where  it  b»* 
been  legally  transferred  the  transferee  hts  Oit 
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for  9$mitlve  pQaishment  of  the  ohM,  whereby  it. 
sofiered  »«Mtdeel«iid  w»obli0d  to  bephMed 
under  medical  treatment,  ana  the  defendant 
pleaded,  denying  the  severity  of  the  puniehmeut 
and  setting  Up  uie  legal  right  of  the  defendant 
to  punish  a  KholKt—Heldf  that  school  masters 
have  a  right  of  moderate  chastisement  of  dis- 
obedient and  reiractory  scholars^  but  this  right 
om  on^  be  exercised  where  it  is,  absolutely 
necessary  for  the  maintenance  of  school  disci- 
pline sod  the  interests  of  education,and  then  only 
to  a  degree  proportioned  to  the  oflfence  com* 
mitted,  and  any  chastisement  exceeding  that 
lixnit,  and  springing  firom  motives  of  caprice  or 
aneer,  constitutes  an  ofience  punishaole  like 
ormnary  d^Ui*  MrUsan  v.  LaifonUrine,  8 
L.  C.  J.  173 &  14  L.  C.  B.  377  S.  G.>  1864. 

m.  RmoTixop. 

318.  Where  a  school  master  broaght  actloti 
for  an  amount  equal  to  six  months'  salaxr,  he 
having  been  dismissed  by  resolution  of  the 
school  commissioners— leeZdi  that  the  nbwer 
panted  to  commissioners  to  remove  school  mas- 
ters for  incapacity  or  misconduct  does  not  re- 
liere  them  from  liabili^  to  damage  if  such 
removal  ie  ordered  without  sufficient  caufie.* 
Br^wn  J.  the  School  Chmmissioners  qf  La- 
Jrairie,  1  L.  C.  J.'^O,  8.  C.  1866. 


SCH0OI<  .MT7NlCIJPAUTY-.5ee 
COMMON  SCHOOLS. 


SCHOOL  TAXB8. 
L  Jtrmiflnicnrtov  m  Aonov  pob,  319. 

tl.  LUBlLffT  TO,  310. 

I.  Jimitoiortov  nr  AorlrovroR. 

'3r9.  TheSttftenor  Court  has  no  jurisdiction 
to  hear  eults  for  the  recovery  of  school  taxes. 
Jfhe  School  ChnOHiuiimers  cf  Hoekelaffa  v. 
jr«!^(tnelftr.,20^L.  C.  J.  398;  28  A  1063;  sec. 
2,  C.  C.  P. 

II.  -LxAmtTT  to. 

320.  T&e  {A^prietor  of  a  seigniory,  if  under 
euHuie,  is  sn^ect  to  assessment  fbr  the  support 
6f  eleiAeritary  schools.  Oaidmdt  A  The  School 
Cdmiutfi4m^s  ofStPiaaHck  de  la  Jiiv^re  du 
Ijiip,  3  Rev.  dcr  L4g.  3M,  Q.  B.  1847. 


SCIRE  FACIAS. 
L  Viits  6r,  %u,  WttlTS. 
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iosle  or  f taatfe  teeober  engftged  by  tba  scthool 

jofrt  Of  IHT  ti» J  trnntsesef  etiwuttspt  Mihooliw 

iMhrai  tftassMl  Nlioo)  MmmlMlonen  or  trqptoet  gbaU  noi 

'  lod  two  montlia  before  the  oxpii^ffon  of  hie  or 

MneAt  tbM  they  do  noi  totontltoMitiiiiie  sa<di 

feM-foUoiniig,du»Ubod«0iiia4 

^_^__    for  tka  ssm^  i^bool  and  upon 

.bijIlioQilJig  In  lliisnrRTlgloo  oontslnod 

b  oSn^Mi&Mior  tmtoei  fhnq  robiov- 

I  'or"flMiudot«sdbsr  f9r  tbe  eaosci  sot  fonb 

In~fl1iiirty  flftoen  of  tho  CouoUdated  StBtoVM  of  Lower 

Ylc,  eap  IS,  see  7 
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SEAL. 

I.  AnniOB  or,  ov  Duds,  321. 

II.  Op  Goukt,  322. 

I.  ABsnroi  op,  ov  Dbxds. 

921.  The  ahsence  of  a  seal  to  a  deed  of  s^le- 
of  a  property,  if  the  purchaser  have  been  put  tot 
possession  and  paid  the  price,  is  not  a  cause  of 
nullity  in  the  sale.  Tht  Si.  F^Un^s  Ball 
Association  v.  Moore^  6  R.  L.  294, 8.  C.  1874, 

n.  Op  Court, 

322.  It  is  essential  to  the  validity  of  a  gcdi& 
under  the  French  hiw  that  it  be  ezecated  by  'a 
judge  iu  person  and  not  by  a  ministerial  oflScer  of 
the  court,  and  that  the  propertr  and  propertiea^ 
which  are  the  objects  of  the  scAU  remain  under 
the  seal  of  the  court  with  a  guardian  to  protect 
them.  Itichairdaon  S  Molson  et  Al^  S,.  K.  37d,. 
K.  B.  1826. 


SEAMEN. 

I.  AoTiO]rBBT,323. 

II.  BiOBTB  OP,  a24,  325. 

III.  Waomop. 
LiabUUy/or,  326,  327. 
Prescription  of^  328. 
Pnmlegefor,  see  PRIVILEGE. 
Eight  to,  329. 

IV.  Wboarc,330. 

I.  Aonovs  BT, 

323.  Action  was  brought  by  an  Anderioan  se»^ 
man  for  services  alleged  to  liate  been  reodere  d 
on  board  an  American  ship,  of  which  the  defen* 
dant  was  master,  to  which  a  plea  of  jurisdictio* 
was  put  in — Heidt  that  the  court  would  enterv 
tain  such  suit  for  wages  by  such  foreign'seamen-^ 
and  would   notice   tiie  (ex   loei   to  ascertain 
whether  there  was  a  legpl  and  subsisting  con- 
tract to  prevent  the  mariner  from  enforcing  pay* 
mentofsuch  services  as  had  been  rendered.* 
OarroUv.  BaUard,  12  li.  C  R.  247,  C  0. 1S6U 

*  In  so  far  OS  nay  bo  oonalstont  with  the  prorlSioBt'oC 
sny  sot  of  (ho  Imperial  Parliament  In  force  in  Nora  Sco- 
tia, and  vitli  the  terms  of  ezUtlng  treaties  between  Hier 
Majesty  and  foreign  powers  respeetlvelj,  and  tbe  riglha,. 
pHTflegesand  Immonitles  ieeiired  to  the  consak,  yibe- 
ooosnls,  Qommercial  and  other  duly  accredited  agents, 
subjects  and  ciiiaena  of  snob  foreign  powers  respecBTely  ^ 
tho  proTlsions  of  this  Act  shall  eiitend  and  app^  t«  >  ships, 
bi  the  merehant  senrloe  of  foreign  oountries,  ana  to  all 

Krsons  in  relation  to  snob  shiML  in  the  same  manner  m 
e  same  extend  and  sppiv  to  ships  in  the  British  Mer- 
ehant seonrioe,  md  to  nmUar  persons  in  relation  to  sack 
last  mentioned  ships;  and  no  jnstioe  oi  the  peace  shall  en- 
tertsan  or  act  upon  any  complaint  or  information  endbr 
this  Act  by  or  against  any  penon  belonglBg  to  or  e6i^ 
nected  with  any  snob  foreign  merchant  ^p.  and  not  be- 
ing! a  subject  of  Her  M»^tj,  or  exercise  furismetlon 
uiiaer  this  Act  orer  or  at  thetnstanoeof  angr  raeh  per- 
ion.  trtChout  the  oonsent  of  both  parties  of  such  edni- 
ptmt  or  inforeiaUon,  or  the  oonsent  tn  writing  of -fh» 
obnsul.Yiee^eoflsnl,  oroo^^MMlal  or  other  AulTaeeredl^ 
M  agent  of  the  eouitry  toSrhleh  siiali  shtobslcMijEina. 
hadlnd  o1ttained.unleM11ieparfiesto«adEeDBpttntdr 
htforinattes  beitibjects  oTcmehs  of  soosntry  oroova- 
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II.  -RtOHTS  OF. 

324.  A  steward  displaced  and  punished  with- 
4>ut  cause  is  not  bound  to  strvesM  mwlr,  ^md 
maf  waummr  km  wvges ;  and  a  demand  for  a 
'watcb,  etc.}  taken  by  the  master  from '  the  sea- 
man's chest  may  be  added  to  such  demand  fbr 
wages.  The  Sarah  in  re„  1  S.  V.  A.  C,  87. 
V.  A.  C.  1836. 

325.  And  where  the  master  was  proved  to 
have  assaulted  the  steward^  who  brought  action, 
the  sum  of  XIO  sterling  was  decreed  to  the  ste- 
ward therefor.    lb.,  &  L  8.  V.  A.  C.  89. 

m.  WAGE8  0F,  we  MERCHANT  SHIPPING. 

326.  Liability  for. — Action  was  brought 
against  the  mortgagee  of  a  vessel  by  a  seaman 
for  his  wages.  The  mortgages  being  registered 
as  such  under  the  act  for  the  encouragement  of 
shipbuilding — Beldt  reversing  the  judgment  of 
the  court  below,  that  he  was  not  an  owner  so  as 
to  be  liable  for  the  wages  of  the  seamen  en- 
gaged in  navigating  it,  or  of  the  mechanics 
employed  in  completing  or  repairing  it.  Dichey 
A  FaribaulU  1  i  L.  C.  K.  150,  Q.  B.  1660 ;  2378 
€.  C. 

327.  But  where  action  was  brought  against 
the  registered  owner  of  a  vessel  for  the  wages  of 
a  seaman,  and  the  defendant  pleaded  that  though 
he  was  own^r  at  the  time  of  the  institution  of 
the  action,  he  was  not  the  owner  at  the  time  the 
debt  was  incurred — Held^  that  there  was  no 
such  distinction  in  the  law,  and  he  was  never- 
theless liable.  Warner  exp.,  5  L.  G.  J.  120  & 
11  L.  C  R.  116,  S.  C.  1860. 

328.  Prescription  of^ — In  an  action  for  the 
recovery  of  wages  due  to  the  plaintiff  as  master 
of  a  steamer  plying  between  Montreal  and 
Laprairie,  and  defendant  met  the  case  by  a  plea 
•of  prescription  of  one  yeat  under  the  127th  art. 
of  the  Coutume  de  Paris — Held,  that  the  pre* 
scription  established  by  such  article  did  not 
apply  to  seamen's  wa$;es.  Barheau  v.  Grants  ^ 
L:,  C.  J.  291,  S.  C  1860 ;  2262  &  2406  C.  C. 

329.  Riaht  to. — In  an  action  by  a  seaman  for 
wages  under  a  contract  entered  into  before  the 
passing  of  the  Merchant  Shipping  Act  of  1854, 
where  the  plaintiff  pleaded  that  the  vessel  in 
which  the  defendant  had  been  engaged  was 
shipwrecked  and  became  a  total  loss,  and  that 
the  plaintiff  had  been  saved  from  such  wreck 
-and  returned  to  England— ^(?2(2,  that  the  freieht 
earned  by  the  vessel  was  the  mother  of  the 
wages  of  the  seamen  and  that  where  the  vessel 
was  a  total  loss  the  seamen  could  not  recover. 
Bernier  dt  Langlois,5  L.  C.  R.  425,  S.  C.  1866. 

rV.  Who  are. 

330.  In  an  action  for  seaman's  wages  against 
-a  registered  advaner  or   mortgagee — Meklt  re- 
versing the  judgment  of  the  court  below  that  the 
plaintiff,  who  was  employed  as  engineer  on  board 


tries  by  the  termt  of  treatlei  in  force  between  Her  Ma- 
>*8t7'8Goveminent  and  the  GoTernmentor  Qovemments 
<of  which  country  or  ooontrieB  it  \b  stipalated  that  the 
eaalstunce  of  British  oonrta  and  magistratee  shall  be 
granted  to  the  subjects  or  cltiaens  of  snoh  oonntry  or 
countries,  or  one  of  such  narties  be  a  subject  or  oitisen  of 
any  such  country  and  the  other  a  subject  of  Her  Ma- 
jesty. C  36  Vic,  cap.  ad,  tec.  18. 


the  vessel  could  not  be  considered  a  tnarioer  or 
seaman,  and  therefore  had  no  lien.  Diekey  t. 
Faribault,  11  L.  C.  R.  150,  Q.  B.  1860. 


SECRETARYTKBASURER 

I.  Makdajctts  Addressed  to.  see  MANDA- 
MUS. 

II.  Of      Corporations     see     CORPORA* 
TIONS. 

III.  Op    MiTNicrPALiTY,    see    MUNICIPAL 
CORPORATIONS. 
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I.  What  is. 


331.  Where  an  affidavit  for  capias  set  forth 
that  the  defendant  had  secreted  and  made  awav 
with  his  individual  estate,  debts  and  effects  witli 
intent  to  defraud  his  creditors,  and  it  was  proved 
that  the  property  which '  he  had  disposed  of 
was  immoveable  property — Held,  that  this  wa? 
a  sufficient  secretion  to  support  a  capias.  Lanyly 
V.  Chamberlain,  6  L.  C.  J.  49,  S.  C.  1868. 

332.  Nor  does  it  affect  the  vaKdity  of  the 
affidavit  that  the  property  was  disposed  of  at  a 
time  when  the  debtor  was  notoriously  insol^eat 
lb. 

333.  And  in  another  case — iJeZ<2,thatcirciiio- 
stances, which  amount  to  fraudulent  prefercDce 
b^  the  debtor  insolvent,  do  not  amount  to  secre- 
tion, and  are  not  therefore  sufficient  nounds  for 
a  capias.  Tremain  v.  Sanmrn,  4  L.  C.  J.  48.  S. 
C. 1860. 

334.  Where  a  writ  of  capias  issued  a^iost  a 
defendantyCharaing  him  with  secreting  hjs  estate 
and  effects  by  disposing  of  his  immoveable  pro- 
perty, he  beine  insolvent  and  having  no  other 
estate,  and  in  uie  deed  of  which  sale  the  defen- 
dant had  made  a  statement  that  he  had  received 
only  $198  on  said  sale,  whereas  he  had  actoallv 
received  $466.  Held,  on  motion  to  quash,  thai 
the  fact  of  defendant  a  I  ienating  his  real  estate  was 
not  of  itself  a  sufficient  ground  for  the  issuing  of 
a  writ  of  capias,  but  as  there  was  evident  fraud 
in  the  transaction  the  motion  would  be  difi- 
missed  with  costs.  Dumont  v.  Gaurt,  7  L.CJ. 
119,  S.  C.  1862. 

336.  And  vrhere  the  insolvents  made  an 
assignment  of  their  estate  to  trustees,all  of  whom 
were  more  or  less  connected  with  them,  and  the 
plaintiff* sued  out  a  writ  of  attachment  before 
judgment,  charging  them  with  secreting  or  being 
immediately  about  to  secrete,  etc. — Beldy  that 
the  word  secrete  does  not  mean  simply  hidings 
but  making  away  with  the  property  in  anv 
manner  calculated  to  deprive  the  CKditors  of 
their  rights.  The  Molsans  Bank  v.  LesHe  et  al, 
8  L,  C.  J.  8,  S.  C.  1863  ;  834  C.  C  P. 

336.  Where  the  only  proof  of  the  defendant  that 
was  makinff  away  with  and  eecieting  hie  estate 
was  that  ^6  had  advertised  hia  umnoveable 
propertv^^0ale,  but  that  no  DO(ioe<» advertise- 
ment of  such  sale  was  made  at  LoBCoe  Point, 
where  the  plaintiff"  lived— iMd,  inaAeieot,  w 
there  was  no  proof  of  fpatld  «iid  tiM  aMariunent 
was  dismissed.  Quimik'^  tdMm^l'tuC^L.J. 
29,  S.  C,  1865. 

337.  A  fraudulent  pretonm   ffimm  by  a 
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debtor  to  one  of  his  creditors,  by  selling  him 
goods  as  security  for  a  debt,  is  not  a  secretion, 
and  does  not  constitute  a  sufficient  around  for  a 
capias.  Gauli  v,  Donnelly ul  L.  C.  L.  J.  119} 
S.  C.  1866,  &  3  L.  G.  L.  J.  56,  Q.  B.  1867. 

338.  In  an  affidavit  for  capias,  secretion  must 
be  affirmed  of  the  property  and  effects  of  the 
defendant  generally,  and  not  merely  of  the  move- 
able property  and  effects.  BurtubUev,  Leriche 
13L.C.  J.  83,8.C.  1868. 

339.  Where  a  trading  partnership  obtained 
advances  fh>m  a  bank,  under  an  agreement  that 
the  proceeds  of  sale  of  a  quantity  of  hemlock 
bark  extract,  manufactured  by  the  partnership, 
should  be  paid  to  the  bank  in  reMtyment  of  the 
advances,  and  the  partnership,  wnifein  a  state  of 
insolvency  and  largely  indebted  to  the  bank,con- 
trary  to  tne  agreement,  applied  ihe  proceeds  of 
174  barrels  of  Dark  extract  to  the  general  pur- 
poses of  the  business  without  the  knowledge  or 
consent  of  the  bank — Heldf  that  such  act,  even 
in  connection  with  the  evidences  tbat  the  acts  of 
the  partnership  as  regards  the  bank  were  Arom 
first  to  las^  akin  to  fraud,  and  did  not  amount  to 
secretion  with  intent  to  defraud,  sufficient  to 
support  an  attachment  before  judgment  The 
QueoeeBank  v.  Steers  et  aL,  16  L.  C.  J.  155, 
Q.  B.  1870. 

340.  There  cannot  be  constructive  secretion. 
lb.,  &  13  L.  C.  J.  76,  8.  C.  B.  1868. 

341.  Proof  of  undue  preference  in  insolvency 
does  not  constitute  secretion  or  making  away 
with  the  property  so  as  to  justify  a  capias. 
Emfoanuefv,  Hagfns  &  HagtiMt  o  R.  L.  209, 
S.  C.  1874;797C.C.  P. 

342.  On  the  hearing  of  the  merits  of  a  peti- 
tioD  by  the  defendant  to  be  discharged  from 
arrest  under  capias — Htld^  that  the  sale  of 
moveables  by  an  insolvent  debtor  to  a  per8on,for 
value  received,  does  not  amount  to  secretion  of 
his  estate.  BoberUon  et  al  v.  Overing  dc  Over' 
ing,  20  L.  C.  J.  299,  S.  C.  1876. 


SECURITY. 

I.  AoAiHST   Hypothec,  [see    HYPOTHEC, 
SALE,  Eviction. 

II.  For  Costs,  see  COSTS. 

III.  In  Contested  Election  Cases,^^^  ELEC- 
TION LAW. 

IV.  To  Keep  the  Peace,  see  PEACE. 

y.  To  BE  Given  BT  Provisional  Possessor 
OP  Vacant  Estate,  see  ABSENTEE. 


SEDUCTION. 

I.  Action  pob,  343-346. 

II.  Bt  Married  Man,  347. 

III.  Costs  op  Maintenance,  348. 

IV.  Damages  por,  349-362. 

V.  Op  Married  Women,  363. 

VI.  Without  Promise  op  Marriage,  364. 

Action  por. 

343.  Action  of  damages  was  broncht  against 
a  minor  individuaHy  for  seduction,  patemitv, 
etc.,  and  against  his  father,  both  individually 
and  as  repreaenUng  his  Boit^Beld,  confirming 


the  judgment  of  the  court  below,  that  such  ac- 
tion could  not  be  brought  against  a  minor  ex- 
cept by  means  of  a  tutor  or  curator  duly  ap- 
pointed, and  that  the  father  was  not  responsible, 
either  in  his  own  name  or  as  representing  his 
son,  without  being  so  appointed.  Hislop  y, 
Emerick  et  al.,  9  L.  C.  R.  203,  Q.  B.  1867. 

344.  In  an  action  for  seduction  the  plaintiflT 
must  prove  a  promise  of  a  marriage  and  breach 
thereof,  or  the  birth  of  a  child,  fh>m  which  the 
lawpresumes  a  promise  of  marriage.  PouUn 
V.  Plante,  1  Rev.  de  L6g.  607,  K.  B.  1820. 

346.  An  action  of  damages  for  seduction  and 
for  an  alimentarv  allowance  for  the  child  can  be 
maintained  by  the  mother  alone  if  she  be  of  age* 
Mathieu  v.  Letoumeau,  1  Rev.  de  Lett.  607, 
K.  B.  1821. 

346.  In  an  action  of  damages  for  seduction, 
and  also  in  declaration  of  the  paternity  of  the 
child,  etc. — Held,  confirming  the  judgment  of 
the  court  below,  that  althouffh  the  father  could 
not  bring  an  action  on  behalf  of  his  daughter^ 
without  oeinff  appointed  tutor,  that  as  the  father 
must  be  held  to  have  suffered  damages  also  slb 
long  as  she  remained  a  minor,  that  he  was  en- 
titled to  bring  such  action, and  it  was  according- 
ly maintained.  Paioille  v,  Desmarais,  16 
L.  C,  R.  189  A  1  L.  C,  J.  68,  Q.  B.  1866. 

n.  Bt  Married  Man. 

347.  Where   the    plaintiff  in   an  action    for 
seduction  was  proved   to  have  known  at  the 
time  of  the  alleged  seduction  that  the  defendant 
was  married— 17(02<2,  that  she  had  no    action 
Lavoie  v.  Lavoie,  3  R.  L.  460,  S.  C.  1871. 

ni.  Costs  op  Maintenance. 

348.  In  an  action  of  damages  for  seduction 

ffeldt  that  the  frais  deniretien  could  only  be 
legally   covered  from   the  date   of  service  of 
process  and   not  from  the   birth  of  the  child. 
Coupallk  Bonneau,  10 L.  C,  J.  177  &  I  L.C.ij. J 
33,  Q.B.  1865. 

IV.  Damages  por. 

349.  A  woman  who  submits  to  evil  by  allow- 
ing herself  to  be  kept  as  a  mistress  cannot 
claim  damages  for  seduction.  Fraise  v.  Her* 
ricker,^  R.L.469,  S.  C.  1831. 

360.  In  an  action  of  damages  for  seduction 
under  peculiarly  base  circumstances,  $1U00 
damaffes  was  awarded.  Lalibert6  v.  Morin.  3 
C.  L.  J.  18,  S.  C.  1870. 

361.  In  an  action  of  damages  for  seduction 
and  breach  of  promise  of  marriage,  and  for  main- 
tenance and  paternity,  where  the  proof  was  that 
the  plaintiif;a  woman  of  full  age,  not  only  yielded 
to  the  desire  of  the  defendant  under  yery  ques- 
tionable circumstances,  but  was  guilty  of  yery 
questionable  conduct  subsequently— ^^^  re- 
versing the  decision  of  the  court  below  as  to 
damaees,  that  she  was  not  entitled  to  damages 
but  only  to  a.st  of  childbirth  and  maintenance. 
Faussant  v.  Barretts,  16  L.  C.  R.  61.  O  B 
1864.  ^^' 

362.  And  in  another  CBoe— Held,  in  appeal, 
that  a  condemnation  of  £600  was  excessive,  in 
the  absence  of  proof  that  the  seducer  was 
wealthy,  and  that  there  were  any  specially 
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property  lo  compel  them  to  call  a  meeting  of  the 
fwoprietoraurthe  church  for  the  election  ur three 
^iber  lr4Ariteef — ffeld^  that  the  remedy  was  not 
by  action  tint  by  prerogative  writ, and  the  actioo 
waadiHiniM^ed.  Smith  v.  Fisher  et  al.t  2  L.C.  J. 
5tt,S.C.  1867;  1022C.  C.  p. 

m.  Or  ICOBTRKAL  TUHVPIKI  ROADB. 

1157.   The  trufiteeft  of  the  Montreal  tomptke 

Tcada  are  not  subject  to  the  Municipal  Act  of 

1860  in  relation  to  roads.  The  Drustees  of  the 

Montreal  TkNn^ke  Roads  w,  Bernard,  4  L.C.J. 

326|  8.  G  1860. 

IV,   Ur  QuEBKO  North  Shore  Turvpikr 

BOAO. 

158.  Where,  in  an  action  against  the  trustees 
of  the  Quebec  North  Shore  turnpike  road,  the 
plaintiff  seized  money  in  the  Quebec  Bank  to 
account  of  defendants  Held,  that  the  defen- 
dbbte  were  agents  of  the  Crown,  and  that  move 
4kble  or  immoveable  property  held  by  them  be- 
longed to  and  is  vested  in  the  Crown.  Anderson 
'w.  The  Quebec  North  Shore  Turnpike  Road 
JTrustees,  14  L.  C.  R.  90,  S.C.  1863. 

W.  FowEsa  OF. 

159.  One  of  two  trustees  of  a  vessel,  who  are 
also  part  nwners,  may  insure  the  vessel.  Moore 
V.  The  Home  Insurance  Company,  14  L.  C.  J. 
77,  S,  C.  1869. 

VI.  To  IvsoLVSKT  Estate. 

160.  Where  an  insolvent  estate  had  been  com- 
mitted to  defendants  as  trustees,  and  they  had 
aubsequentlv  sold  the  estate  to  one  of  the  insoU 
ventf>.  who  oad  undertaken  to  pay  the  creditors 

— Held,  the  trustees  were  not  thereby  absolved 
from  liability  to  account  to  the  creditors. 
Torrance  v.  Chapman  et  al.,6L.  C,  J.  32,  S.C. 
1861  i  1713  C.C. 

if  VII.  Under  Wills. 

"  161.  A  testator  may  will  his  property  to  fidu- 
ciary legatees  or  tiuetees,  to  be  by  them  ap- 
{)lied  for  a  public  library  and  news  room,  under 
the  administration  and  control  of  a  corporation 
not  yet  in  esse^  but  to  be  formed   for  that  pur- 

ree.    Fraser  &  Abbott  et  al ,  15  L.  C.  J.    147 
C.  A  6  R.  L.  365  &  20  L.  C.  J.  19,  P.  C.  1874 ; 
S'38&  869  C.  C. 


TBUST   FUNDS. 

LlNVESTMEKT  OF,  scc  TUTORSHIP. 


TUENPIKEP— See  BRIDGES, 
TOLLS,  &c. 

TUTOR— Soe  TUTORSHIP. 


TUTORSHIP— 5rt     CtftATOBiSffiP. 

I.  AocotrKT  OF,  16^164. 

II.  Action  bk  Dkstitctiov,  165,  t(iS. 

III.  CoaTs  OF  Account  or,  167,  168. 

IV.  How  CokfUred,  169;  170. 

V.  In  Action  en  P^TEKNiTi,  171. 

VI.  Investment  of  Funds,  172, 173. 

VII.  Leoal  Htpothbc  of  MiNOB,  174    i75. 

VIII.  Legality  of,  176. 

IX.  Nullities  in,  177,  178. 

X.  Opposition  bt  Tutor  ad  Hoc,  see  OP- 
POSITION. 

XI.  Procedure  in  Matters  of,  79. 

XII.  Registration  of,  180  181. 
Xni.  Rights  OF  Father,  182. 

XIV.  Rights  of  Mother,  183. 

XV.  Termination  of,  184. 

XVI.  To  Substitution,  185. 
XVU.  Tutor. 

AetUm  against,  186-190. 
AciiMi  6y,  191,  192. 
Election  of,  193. 
Inventory  by,  194-196. 
Liability  of,  1 H7-201 . 
Powers  of  202  208. 
Sale  by,  209. 
Second,  210. 
XVIII.  Tutor  ad  hoc. 
Powers  of,  211,  212. 
When  Necessary,  213-215. 

I.  Account  op. 

162.  In  action  by  a  minor  against  his 
tutor  to  account,  to  r  hich  the  defendant  ple^ied 
that  he  had  already  accounted}  and  the  accoaot 
had  been  accepted  by  the  plaintiff— Fei^,  thit 
the  account  having  been  rendered  en  bloc,  thsi 
it  was  ipso  jure  null  and  void,  and  ihst  a 
detailed  account  accompanied  bj  voochers 
would  be  ordered  to  be  rendered.  DucondM  r. 
Bourgeois,  2  L.  C.  J.  104,  S,  C,  1858;  311 
C.  C. 

163.  A  settlement  between  a  tntor  and  his 
ward's  based  on  an  incorrect  inventory,  msdt 
while  the  age  of  the  children  was  still  anceitaio. 
will  not  be  bet  aside  if  the  tran^actioD  baa  beeo 
confirmed  by  subsequent  transactioo  betirera 
the  parties  at  a  period  when  the  minors  are  of 
full  age,  have  ceased  to  be  under  the  control  of 
their  tutor,  and  have  acknowledged  that  the 
inventory  was  incorrect.  Moiz  ^  Mortem,  10 
L.  C.R.  84,  P.  C.  1860. 

164.  A  pupil  become  of  age  may  refer  to  the 
decision  of  arbitrators  any  difierince  becveefl 
him  and  his  tutor  concerning  the  socoaui 
rendered  by  the  latter,  and  this  referenoe  ttf^i 
not  be  absolute,  but,  in  the  interests  of  the  ntiDor 
in  order  to  protect  his  rights  as  sgunst  tb^  tntor 
LaporUv.  Laporle,3R.  L.  37,  S.C.  1871;  312 
C.  C.&631C,  C.  P. 

II.  ACTIOK  EN  DESTirrTION. 

165.  In  an  action  en  distitution  de  tutdh  hf^ 
person  who  was  in  no  way  relate*!  to  tlie  roioor— 
fleldt  that  a  stranger  was  not  competent  t»> 
bring  such  act  on.  OMeara  eip  4JlfcCfe«r/if. 
I  L.  C.  J .  195,  S.  C.  1«57  ;  286  C,C, 

166.  The    proper  procee«iing    fo  obain  «« 
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cession,  at  the  rate  of  four  pence  per  arpent,  or 
the  recieaion  in  part  of  such  oonoession.  Lcmg- 
Mi  T.  Trudd,  3  L.  G.  B.  476, 8.  G.  1853. 

IV.  Iv  Rims. 

361.  The  rights  of  the  seignior  in  Lower 
Canada  to  the  water  of  an  unnavinble  river 
flowing  through  his  flef  does  not  entitle  one  of 
eeyeral  co-seigniors  to  divert  the  water  for  his 
«zcitisive  nsei  which  has  been  accustomed  for 
eleven  years  to  supplv  the  mills  of  another  of 
his  co-seigniors.  St.  Louis  k  St  Louis,  3  Rev. 
<le  L6g.  329,  P.  G.  1841. 

V.  LoDs  ET  VnrTES. 

362.  A  donation  m  a  contract  of  marriage  is 
not  a  transfer  on  which  lods  et  ventes  are  due. 
Baby  A LeteUiar,2  B^y.  de  lAg.  206,  £.  B.  1821. 

3o3.  An  emphyteutic  lease  does  not  give  rise 
to  lods  et  ventes,  Ddanaudiere  et  dL  He  JodinJ2 
Rev.  de  L6g.  304,  Q.  B.  1837. 

364.  The  plaintiff,  a  seigniorj  brought  action 
en  exhibition  de  titres  and  for  lods  et  ventes, 
founded  on  an  acte  or  deed  by  which  the  defend- 
ant required  the  enjoyment  of  a  property  and 
the  right  to  take  water  from  the  river  for  the 
purpoees  of  a  mill  for  nme  yearsyfor  a  considera- 
tion of  a  certain  quantity  of  wheat  yearly,  with 
a  claune  by  which  it  was  stipulated  that  the 
person  from  whom  he  acquired  could  retake  the 
whole  at  the  expiration  of  the  term  on  payment 
of  any  improvements  made,  such  deed  was  held 
to  be  an  emphyteutic  lease,  and  not  to  be  subject 
to  lods  et  ventes;  but  the  defendant  having 
offered  and  admitted  a  certain  amount  the 
court  rendered  judgment  for  such  amount. 
Gugy  &  Chouinard,  3  Rev.  de  Leg.  308,  K.  B. 
1848.  I 

365.  Lods  et  ventes  may  be  fixed  either  by 
the  value  of  the  property  sold,  or  by  an  estima- 
tion of  the  probable  duration  of  the  rentiers,  in 
addition  to  the  lods,  on  the  principal  sum  of 
the  purchase  money.  Cuthbert  &  mcKinstry,  I 
Rev.  de  L6g,  185,  Q.  B.  1846. 

366.  The  defendant  being  the  transferee  of  a 
certain  immoveable  property  belonging  to  one 
L^affeur  as  he  alleged  for  the  benefit  of  the 
creditors  of  the  latter,  but  beine  himself  the 
only  creditor,  and  the  plaintiff  holding  the 
transfer  toi>e  equivalent  to  a  sale,  brought,action 
for  lods  et  ventes — Held,  reversing  the  judg- 
ment of  the  court  below,  that  the  datio  in  solu- 
turn  or  en  paiement  was  equivalent  to  a  sale,  and 
^ve  rise  to  a  claim  for  lods  et  ventes,  and  that, 
m  the  cast  submitted,  the  transfer  was  a  daUo 
en  paiement  and  not  an  abandonment.  Quay  & 
C^ouinard,  I  L.  G.  R.  50,  Q.  B.  1851. 

367.  And  heldf  also,  tnat  a  gift  made  by  way 
of  reward  to  a  person,  who  was  resigning  a  public 
trust  or  office,  for  the  services  of  puch  person 
in  procuring  such  public  trust  or  ofiice  for  tne 
donor,  wa8  productive  of  lods  et  ventes,  which 
wo  lid,  in  ca^e  of  difiiculty,  be  awarded  on  the 
value  of  the  office  in  question.  Desbarats  k 
La  PaibTique  de  QuSbec  k  Gravely,  1  L.  G«  R. 
79,  Q,  B.1861. 

368.  And  in  another  matter  between  the  same 
parties?— iSeU,  that  a  d  >nation,  subject  to  a  life 
rent,  -WjOnt^  nve  Hh*  to  lods  et  ventes,  lb.  ^  1 
L.  O.R.84,Q.B.  ISal. 
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369.  And  in  an  action  by  a  seignior  for  ' 
seigniorial  dues,  on  the  sale  of  an  immoveable  for 
pnblic  uses  to  the  officer!  of  artillery  at  Qne^s 
— Held,  confirming  the  judgment  of  the  court 
below,  that  such  sale  was  not  snbject  to  a  mu- 
Ution  fine.  Cfrant  k  The  IMnewtU  (Meers  of 
Artillery,  1  L.  G.  R.  91,  Q.  B.  1^1. 

370.  The  defendant  was  the  transferee  of  an 
emphyteutic  lease,  subject  to  the  payment  of  an 
emphyteutic  rent,  and  of  the  baildings  thereon 
which  had  been  erected,  by  the  original  lessee, 
under  a  clause  in  the  lease,  by  whicn  he  was  to 
have  the  right  at  the  termination  of  the  lease, 
of  taking  away  or  disposing  of  whatever  build- 
ings had  been  erected,  and  which  were  now  sold 
to  the  defendant  for  a  transfer  of  the  lease  for  a 
certain  sum.  Upon  these  transactions,  the  seig- 
nior brought  action  for  lods  etventes-^£feld,ihhi 
the  sale  of  the  buildings  gave  the  whole  trans- 
action the  character  of  a  sale  of  real  property,  so 
as  to  give  rise  to  an  actk>n  tor  lods  el  ventes,  and 
the  action  was  accordingly  maintained.  Dionne 
V.  Methot,  1  L.  G.  R  295,  S.  G.  1850. 

371.  A  woman  separate  as  to  property  from 
her  husband,  who  purchases  at  sherifl^s  sale, 
an  immoveable  acquired  during  her  community 
with  her  husband,  is  not  obliged  to  pay  lods  et  * 
ventes  to  the  seignior.  Patton  v.  Foumier,  3 
L.C.R.476,S.C.  1852. 

372.  In  an  action  against  the  Quebec  Exchange 
bv  the  Seminar]^  of  Quebec  for  lo  is  et  ventes^ 
Held,  that  a  joint  stock  company  duly  Incor- 
porated by  statute  is  not  a  mainmorte,  and  the 
acquisition  made  by  such  company  did  not  give 
rise  to  the  right  of  indemnity  in  favor  of  the 
s  ignior.  I^es  Messieurs  du  Seminaire  k  La 
Bourse  de  Qu4bec,Z  L.C  K.  76,  S.C.  185.S. 

373.  A  seignior  cannot  claim  lods  et  ventes 
upon  a  deed  of  sale  if  the  purchaser,  upon  being 
sued  hypothecarily,  abandons  the  property,  nor 
can  he  claim  them  in  any  way  upon  such  sale 
or  resale.  B^langer  k  Munn  k  Casgrain,  3 
L.C.R.  150,  S.G.  1853. 

374.  Action  by  a  seignior  for  lods  et  ventes 
alleged  to  be  due  on  the  accruisition  by  the 
respondent  of  a  lot  of  land  in  tne  censive  of  the 
plaintiff,  as  the  latter  pretended,  d  litre  de  vente 
—^Held,  that  it  was  lawfuli  where  there  were 
different  ways  of  effecting  the  acquisition  of 
land,  to  adopt  that  which  was  free  from  and 
less  productive  of  seieniorial  dues,  provided 
the  contract  be  in  good  faith ;  but  that  in  the 
case  submitted  there  was  deceit,  inasmuch  as 
the  said  exchange  was  said  to  have  been  made 
without  a  return  (soulte),  wbereas  it  was  in 
evidence  a  soulteof  11,000  francs  was  stipulated, 
and  that  the  exchange  being  thus  mixed  with 
sale,  lods  et  ventes  had  accruM  and  were  due  on 
the  said  soulte.  Rolland  k  Lareau,  5  L.  G.  R. 
75,  Q.  B.  1855. 

375.  Where  the  defendant  having  bought  a 
piece  of  land,  held  in  free  and  common  soc- 
cage,  exchanged  it  the  same  day  with  the  person 
from  whom  he  had  purchased,  for  another  pro- 
perty of  which  plaintiffs  were  the  seigniors^  the 
latter  brought  action  for  lods  et  ventes  on  the 
ground  of  fraud,  but  there  beine  noproof  qf  such 
fraud  the  action  was  dismissed.  Les  JSeeurs  de 
la  Charity  de  l'H6pital  G&n&raJl  de  Monirtal  v. 
Primeau,  1  L.G.J.  13,  S.C.  1866. 

S76.  A  donation  from  a  finther  to  a  son,  sub- 
ject to  a  chatge  of  paying  a  life  rent,  and  also 
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opposant  had  no  ligbte  which  would  enable 
him  to  proceed  in  such  a  quality.  Fletcher  v. 
Oaiineau&OaHneaUy  1  L.  C.  J.  100, 8.  C.  1867  ; 
249  C.  C. 

XIY,  Bights  OF  Mother. 

183.  Where  a  mother  petitioned  to  have  the 
tutorfihip  of  her  children,  conferred  upon  the 
deiendaot  at  a  meeting  held,  as  she  alleged, 
without  notice,  annulled  and  set  aside,  and 
it  was  proved  that  she  was  intemperate  and  dis- 
solute in  her  habits,  and  had  been  frequently 
arref>ted  for  drunkenness,  and  was  altogether  an 
unfit  person  to  have  the  care  of  her  children, 
who  were  neglected  by  her  and  left  in  a  state 
of  destitution  and  that  the  tutorship  had  been 
ordereti  solely  for  the  welfare  of  the  children — 
Jffeld^  that,  as  there  was  no  objection  taken  as 
to  the  fitness  of  the  tutor  appointed,  and  as 
there  appeared  no  irregularity  m  the  proceedings, 
the  tutorship  would  be  connrmed  and  the  peti- 
tion was  dismissed.  Mitchell  &  Bn/wn  et  al.,  3 
L.C.J.  111,8.  C.  1869. 

XV.  Termination  of. 

184.  Where  a  woman  who,  with  her  second 
husband,  was  appointed  joint  tutrix  and  tutor 
of  the  children  of^her  first  husband,  and  having 
her  second  husband  surviving— J7e2(2,  that  the 
death  of  the  mother  dissolved  the  tutorship 
thus  created,  and  an  action  asainst  the  husband 
in  his  quality  of  tutor  would  not  lie.  Breauli 
y.Barbeau  et  al.  &  Breauli^  17  L.  G.  J,  48, 
P.  C.  1873, 

XVI.  To  SURSTITUTIOV. 

186.  In  an  action  under  a  deed  of  donation — 
JTeZd,  that  a  tutor  to  a  substitution,  impleaded 
in  that  capacity,  represents  all  the  appelUs  to 
the  substitution,  in  a  case  where  such  appelUs 
are  not  mentioned  by  name  in  the  instrument 
creating  the  substitution.  Castonquay  &  CaS' 
tonquay,  14  L.  G.  R,  308,  Q.  B.  1867. 

XVlh  Tutor. 

186.  Action  Against — ^In  an  action  to  ac- 
count against  a  tutor  the  oath  of  the  defendant 
as  to  the  d^enses  modiouea  is  a  sufficient 
voucher.  Racine  v.  Racincj  1  Rev.  de  L^g.  361, 
K.  B.  1810. 

187.  A  tutor  sued  in  an  action  to  account 
may  iilehd  that  he  has  rendered  an  account  be- 
fore tne  bringingofthe  action,  renew  his  account 
in  court,  and  conclude  that  his  said  account 
be  declared  ^ood  and  valid  and  the  plain tiflT  be 
condemned  in  costs.  Trudel  et  at.  &  Roy,  i 
L.  C.  R.  222.  S.C.I 863. 

188.  Rutin  another  action  toaccount— ^Te/ei, 
not  competent  for  the  defendant  to  plead  that 
he  had  acknowledged  himself  bound  to  render 
an  account,  and  tnat  further  he  had  rendered 
an  account  b>  which  he  acknowledged  a  cer- 
tain balance  and  for  which  he  confessed  judg 
ment.  Auhin  v.  Lislois,  4  1j.  C.  R.  226,  8.  G. 
1864. 

189.  Held,  on  certiorari,  that  an  action  before 
a  commist'ioners  court,  praying  for  a  condemna- 


tion of  £6  5e.  for  an  account  of  tbe  defenda&f » 

Sestion  as  tutor,  that  a  judgment  ccmdemDingtbe 
efendant  to  pay  a  sum  of  money  would  be 
quashed.  De  Mcntigny  exp^  6  L.  C.  R.  484, 
S.  C.  1866. 

190.  It  is  not  competent  for  a  minor,  become 
major,  to  bring  an  action  against  his  tutor 
for  a  specific  sum  of  money,  which  appears  by 
the  tutor's  account,  pending  his  adminif^tratioi^ 
as  tutor,  to  be  a  balance  due  by  the  tutor  at  a 
specified  date  during  the  administration. 
Bureau  v.  Moore,  17  L.  C.  J.  236,  S.  C  1ST3; 
310  C.  C. 

191.  Action  6y.— A  plaintiff  who  sues  in  ao 
action  en  autre  aroit  must  make  pn>f  of  bis 
authoritv,  and  a  tutor  must  therefore  fileanacte 
de  tut  elf e  with  his  declaration.  Lees  v.  tkotU 
1  Rev.  de  hkg.  .S60,  K.  B.  1821. 

192.  Where  a  tutor  to  a  substitution  brooch t 
action  to  have  the  usufruct  declared  forfeitedoo 
the  ground  of  abuse,  and  the  plea  was,  that  there 
was  no  legal  Substitution  created,  and,  secondij^ 
that  the  plaintiff  had  been  wrongfully  appointed 
intor— Held,  ignoring  the  pleas,  that  the  tutor 
had  no  right,  as  such,  to  bring  such  an  action^ 
having  no  interest  as  proprietor,  and  the  action 
would  therefore  be  dismissed  with  costs.  Gauthier 
V.  Boudreau  et  a/..  3  L.  G.  J.  64,  S.  C.  1857. 

193.  Election  o/I— The  election  of  tutors  to 
minors  must  take  place  at  the  domicile  of  the 
minors.  Gautkier  exp^  17  L.  C.  J.  17,  S.  C. 
1873 }  249  C.  C, 

1 94.  Inventory  6tf .— The  plaintiff  by  his  ac- 
tion among  other  things  demanded  the  nullity 
of  a  settlement  between  him  and  his  tutor  oq 
his  coming  of  age,  on  tlie  ground  of  nullities  in 
the  inventory  on  which  it  was  baj>ed— £f«U,in 
the  Superior  Court,  that,  where  a  second  tutor 
had  been  appointed,  an  invenlonr  made  without 
calling  in  the  first  tutor  was  null,  and,  if  socb 
subrogate  tutor  was  hiinaelf  a  minor,  and  the 
bailiff  who  e!-tima.ed  the  chattels  mentioned  in 
the  inventory  wae  not  sworn,  the  inventoiy  was 
null ;  and  the  inventoij  was  null  also  on  the 
ground  of  false  valuationa  and  omissions,  and 
all  transactions,  settlements  and  acquit  Unces 
founded  upon  such  inventorv  were  null  deplmo, 
Motz  V.  Moreau,  7  L,  C.  R.'l47,  S.  C.  1855;  m 
etseq.  C.  C. 

196.  But  held,  in  appeal,  that  such  nnlliti«s 
were  no  evidence  of  ftuud,  and  that  ▼iihont 
fraud  the  errors  and  omissions  alleged  could 
only  give  rise  to  a  demand  in  rectificatioo,  and 
that  therefore  the  respondent  had  no  right  to 
bring  suit  demanding  thenullitv  of  the  settle- 
ment. Moreau  k  Moist,  7  L.  G.  R.  147,  Q.  ^ 
1867. 

196.  And  held,  by  the  Privy  Council,  tl»at, 
the  minor  having  allowed  ten  years  to  el%pe 
since  the  settlement  in  question,  and  having 
since  had  other  transactions  with  the  tutor,  trith- 
out  any  demand  being  brought,  he  must  be  held 
to  have  ratified  the  settlement  and  to  hare 
waived  his  right  to  such  action.  lb.,  k  \^ 
L.  C  R.  84,  P.C.  1860. 

197.  lAahility  of. — ^If  there  is  no  special  under- 
taking or  covenant  on  the  part  of  a  tutor  wbra 
acting  for  his  pupil,  it  is  the  minor  who  cod* 
tracts  by  the  ministry  of  the  tutor,  and  do  action 
therefore  can  be  maintained  fbr  damages  against 
a  tutor  for  breach  of  a  contract  of  marriagf  by 
him  xecuted  for  and  on  behalf  of  his  pupiL. 
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l)eV>Dging  to  each  seigniory,  including  that  of 
occupy  i«g  the  seigniorial  pew  or  banc  patronal 
in  the  parish  church  for  sooie  timet  when  the 
fabrique,  denying  his  right  to  such  pew,  caused 
it  U>  be  demohshed — Held,  confirming  the 
Judgment  of  ihe  court  below,  that  the  first 
Reignior  having  built  the  first  parish  church  in 
the  seigniory,  on  land  which  belonged  to  him, 
ha'i,  by  so  doing,  among  other  privileges,  ac- 
quired that  of  the  first  seat  in  the  said  church, 
and  by  law  this  privilege  passed  to  the  proprietor 
of  the  seigniory}  whoever  he  might  be,  to  which 
it  remain^  attached.  La  Fabrique  de  Descham- 
beault  &  Bubeau,  2  Q.  L.  R.  6,  Q.  B.  1871. 

391.  And  held,  b]so,  that  an  action  to  recover 
the  uee  of  such  pew  was  a  possessory  action,pure 
and  simple,  ana  such  action  existed  in  law,  to 
reinstate  the  proprietor  in  the  possession  of  it, 
without  it  bemg  necessary  to  allege  or  produce 
^uy  title  a8  in  an  action  en  plein  possessoire  ou 
pteine  inainienue,  lb. 

392.  And  in  an  action  brought  by  the  wardens 
of  the  parish  against  the  sei^oior^m  which  they 
^et  up  that  he  had  been  in  the  habit  of  usiog  a 
new  m  the  parish  church  for  a  number  of  years 
without  paying  anything  therefor,  and  ask  ins; 
that  they  be  declared  exempt  from  the  obligation 
of  furnishing  such  pew,  and  that  they  be  allowed 
to  take  it  away. — Reldy  that  the  seignior  was 
no  long;  i  entitled  to  the  use  of  a  pew  in  the  parish 
<:hurch  as  haut  iustidier,  but  he  could  claim  it 
as  patron,  if  he  Lad  granted  the  money  to  build 
Che  church,  and  if  he  had  a  title  to  that  effect 
And  the  possession .  Le  Curi^  (Jkc,  de  la  Paroisse 
du  Cap  ^i.  Ignace  v.  BeauMen,  4  L.  C  R.  321, 
S.  C.  Id54. 

392.  And  in  another  case — Held,  that  droits 
.honorifiijiAeSf  such  as  the  use  of  a  pew  in  the 
parish  church,  were  only  granted  to  seigniors  in 
cheir  quality  of  hauls  jtuiiciers,  as  one  of  the 
jLttributet*  of  the  power  they  possessed  and  one 
of  the  jurisdictions  they  exercised,  and  that  by 
the  efifect  of  the  conquest  the  jurisdiction  they 
exercised  having  ceased,  and  their  judicial  power 
having  become  extinct,  they  had  ceasea  to  be 
entitled  to  those  rights,  and  more  particularly  to 
{>ew6  in  chiirches.  Larue et  al,  v.  The  Curi,  a:c., 
of  the  Parish  of  St  Pascal,  1  L.C.R.  175,  SC. 
1S61. 

IX.  Pbesoription  of. 

394.  In  an  action  based  on  the  right  de  retrait 
fiiodal — Held,  that  no  prescription  could  begin 
to  run  against  the  exercise  of  such  right,  until 
a,fter  the  exhibition  of  the  vassal's  title  and  de- 
livery of  copies  thereof  to  the  seignior.  Harwood 
€t  ux.  V.  Whitlock  et  al,  6  L.  C.  J.,  259  &  12 
L.C.R.  294,  Q.B.  1862. 

X.  Retrait  Feodal. 

395.  lu  an  action  in  which  the  plaintiffs,being 
seigniors  of  the  seigniory  of  Vaudreuil,  sought 
to  redeem  and  retake,  under  the  20th  art.  of  the 
Coutume  de  Paris,  the  fief  held  by  defendants  as 
universal  legatees  of  John  Whitlock,  known 
a3  the  fief  Ckoisy — Heldj  reversing  the  juilgment 
of  the  court  below,  that  the  droit  de  Mrait 
f^odid  was  a  legal  and  not  a  conventional  one, 
And  that  a  reserve  in  the  original  deed  of  con- 
cession of  a  fief  of  the  droit  de  retrait  feodal 


could  not  aflfect  the  legal  character  of  such  risht, 
so  as  to  convert  it  to  a  conventional  one.  lb., 
a^  6  L.  G  J.  259,  Q.B.  1862. 

396.  And  held,  also,  that  even  were  such  right 
conventional  in  its  character, an  action  enretrait 
fiodal  ba^  thereon,  and  instituted  before  the 
passing  of  the  statutes  abolishing  feudal  and 
seigniorial  rights  in  Lower  Canada,  could  not 
be  affected  oy  anything  contained  in  those 
statutes.    lb. 

XL  Right  to  Ikdemnitt. 

397.  Where  the  plaintiffs,  in  an  action  for  the 
recovery  of  lads  et  ventes  claimed  to  be  due, 
claimed  also  for  indemnity  as  seignior,  because 
the  defendants  acquiring  the  railway  passing 
through  the  seigniory  were  a  corporation  hold- 
ing in  mortmain — Held,  reversing  the  judgment 
of  the  court  below,  that  the  Grand  Trunk  Rail- 
way was  a  private  corporation,  and  not  a  public 
body,  so  as  to  entitle  it  to  the  immunities  of 
such.  Kierzkowski  v.  The  Grand  Trunk  Rait- 
way  Company  of  Canada,  10  L.  C.  R.  47,  QB. 
1857. 

XII.  School  Taxes. 

398.  In  consequence  of  the  deposit  of  the  cad- 
astre for  the  seigniories  conformably  to  the  law 
abolishing  seigniorial  dues,  the  seigniors  are  ex- 
empt from  the  payment  of  the  40th  of  the  amoun 
of  the  school  assessment  The  School  Commis" 
sioners  for  the  Municipality  of  St.  Jean  BapHste 
de  Nicolet  v.  Trigge  et  aU  12  L.  C.  J.  344,  C-C. 
1868 ;  C.  S.  L.  C.  cap.  15,  sec.  77. 


SEIGMIORIAL    TITLE— 5fe«     PRE- 
SCRIPTION, 


SEIGNIORS. 

I.  Rights  op,  399-401. 

II.  Sales  bt,  402. 

• 

1.  Rights  of. 

399.  The  seigniors  in  this  country  may  have 
a  continuous  and  uninterrupted  right  and  pro- 
perty, as  well  as  possession,  of  a  certain  usage  de 
oois  in  a  lisi^re  de  bois,  irrespective  of  the  right 
and  property  of  the  commoner  in  the  communal 
land  in  which  the  lisitre  de  bois  is  standing. 
Les  President  et  Seigneurs  de  la  Commune  de  ta 
Seigneurie  de  la  Baie  St*  Antoine  &  Lozeau  et 
vir,,  10  L  C.  J.  295,  Q.B.  1866. 

400.  The  hypothecary  rights  of  seigniors  for 
arrears  of  rent  are  limite  1  to  five  years  and  the 
current  yjear,  subsequently  to  the  deposit  of  the 
cadastre  under  C.  8.  L.  t).  cap,  41,  and  to  29 
years  for  anterior  arrear.^.  Lctntier  et  al.  v.  Mo- 
Donald  &  Les  HSritiers  de  Beaujeu  &  Lantieret 
al,  17  L.C.J.  .327,  S.  C.  1873;  C.  S.  L.  C.  cap. 
41,  sec.  50. 

401-  A  simple  usufructuary  of  an  immoveable 
situated  in  the  censive  of  the  seigniory  of  Mont- 
real has  the  right  to  demand  of  tne  Seminary  of 
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ULTRA  VIRES. 

I.  What  is. 

1.  Where  action  was  broaght  a^inst  certain 
«chool  commisBionerS}  on  an  obiigatioo  given 
by  them  for  the  balance  of  the  coat  of  the  erec- 
tion of  a  school  house,  as  claimed  by  the  con 
tractors,  it  was  proved  that  such  balance  was  in 
«zcess  of  the  amount  they  were  authorized  to 
9pend-^Heldf  confirming  the  decision  of  the 
«ourl  below,  that  they  could  not  be  compelled 
to  pay.  Adams  A  The  School  Commisaoners 
of  uie  MunicipMtu  of  Bamaton,  4  L.  C.  J.  363 
JE  1.1  L,  C.  R.  46,  Q.  B.  1860;  360  C.  C. 

2  Action  was  brought  in  the  Recorder's  Court 
in  Quebec  to  recover  the  sum  of  $500  for  duty 
imposed  upon  the  defendant  as  agent,  in  the 
said  city,  oi  the  Provincial  Fire  Insurance  Com- 
pany. The  defendant  resisted  on  the  eround 
that  the  tax  was  illegal,  inasmuch  aa  it  did  not 
Appear  to  have  been  passed  at  a  regnlarly  con- 
vened meeting  of  the  city  council,  or  at  a  time 
when  the  council  had  any  right  by  law  to  impose 
A  tax  on  agents  of  insurance  companies,  and  that 
euch  tax  therefore  wan  ultra  vires.  The  recorder 
pronounced  in  favor  of  the  city  in  full,  and  in 
Appeal — Held,  that,  under  2  Vic.  cap.  63,  the  cor- 
poration had  the  power  to  impose  such  tax,  but 
that  the  by-law  in  question  was  passed  previous 
to  the  existence  of  such  statute  and  at  a  time 
when  the  corporation  did  not  ^ness  the  power, 
ai)d  consequently  that  the  judgment  of  the 
recorder  must  be  reversed  with  conts.  Hender- 
son &  The  Mayor^  dec,  of  Quebee,  15  L,  C.  R. 
116,  Q.  B.  1864. 

3.  Neither  the  mayor  nor  the  clerk  of  the 
city  of  Montreal  have  the  power  to  cancel  the 
leases  made  by  the  corporat.on,  and  such  deeds 
of  cancellation,  if  maae,  are  ultra  vires.  Smith 
4fe  McShane.  15  L.  C.  J.  203,  S.  C.  1871  ;  Q.  37 
Vic.  cap.  51,  sees.  54  &  123  s.s.  2H. 

4.  A  municipal  corporAtion  incorporated  un- 
•der  a  special  act  of  Ihe  legislature  has  not  the 
right  to  {)a8S  a  renolution  or  by-law  exempting 
manufacturing  companies  from  taxe^a,  unless 
«uch  powers  are  specially  con ferrfd  by  the  act  of 
incorporation.     The  Attorney   General  v.  The 


Corporation  ofJbermlle,  6  R.  L.  241.  S.C.  18T4 
&  943  M.  C.  A  Q.  36  Vic  cap.  21,  sec  30. 

6.  Oh  an  ezoeption  to  the  form,  filed  oo  tiie 
ground  that  the  female  plaintiff  had  im 
authorued  a  ester  en  justice  by  the  dcpot^  pn> 
thonottay—ffeldk  that  aa  the  said  authonruioa 
did  not  set  forth  that,  it  was  granted  in  the 
absence  of  CJie  judge  of  the  district,  in  accuni- 
anoe  with  art  466  of  the  Code  of  Procedure,  tbAi 
it  was  ultra  vires,  and  the  exception  wa^  niwo- 
tained.  Z>ii6^  v.  Jf<iMcre<fe,5  R.  L  247,aC,.J£ 
IfiHon  V.  Lacombe,  5  R.  L.  248,  C.  C.  1871. 

UNDER-TENANT—^  LESSOR 
AND  LESSEE. 


UNDIVIDED     OWNERSHIP  -*€ 
LICITATION,  PARTITION,  &c. 


UNDUE    INFLUENCE— Sec  ELEC- 
TION  LAW,  Ac. 


UNION. 

I.  Of  Actioxs,  see  ACTION. 

II.  Or  Executions,  see  EXECUTION. 


UNITED  STATES. 

I.  Extradition  with,  see  EXTRADITION' 


USAGE  OF  TRADE— Se«  AGENCV 
CARRIERS,  DECK  LOADS,  ic 


USE  AND  OCCUPATION-Sef 
LESSOR  AND  LESSEE. 

I.  EviDEKO£   OF   Valpe,  ses  BVIDEKCE. 
Parol. 
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XVL  Eight  OP  Vjew.  4U. 
XVU.  Right  OF  Way,  4.r2— 436. 
XVIII.  Streaks,  436-439. 

XIX'  TSKMIKATION     OJ,  440. 

XX.  Titi.i:to,44J,442. 

XXI.  Trees,  443. 

XXII.  Unregistered,  444. 
XXni,  Water  Couises,  446—447. 
XXIV.  What  are,  448,  449. 

I.  Aotior  to  Exempt  prom. 


407.  The  action  tUgaMrt  will  not  lie,  ,not-> 
withstanding  the  realty  in  which  the  servitude 
of  a  coupe  &  hoU  was  created  has  been  eniarged, 
if  it  be  not  made  to  appear  that  such  servitude] 
has  in  consequence  become  more  onerous.' 
£lau  V.  SinwMau  tt  ux.,  8  L.  C.  R.  366,  Q.  B. 
1«68. 

II.  Coups  pe  Bois. 

408.  The  plaintiff  brought  action  claimine  the 
right  to  cnt  wood  on  a  certain  property,  which 
rieht  was  reserved  .bj  his  auteur^  and  a  deed  of 
sale  passed  in  1777— ^(SM,  that  the  right  was  not 
perpetual,  and  the.  land  being  once  cut  over  he 
could  not  claim  the  right  to  exercise  it  again. 
Ototeau  V.  Quintal,  1  L.G.  J.  14,  S.  C.  1856.      | 

III.  Description  op. 

409.  A  right  to  cut  wood  between  individuals 
IS  a  personal  right,  and  is  purged  bv  the  forced 
judicial  sale  of  the  property.  Lefeovre  v,  (7o«- 
selin,  9  L.  C.  J.  95,  S,  C,  1865 ;  709  C  C.  P. 

410.  Where  a  servitude  given  by  a  father  to  a 
son  was  def^cribed  as  follows :  '*La  coupe  de  iroU 
**  quarts  (Tarpenis  de  hoU  de  front  sur  la  pro- 
*^Jondeur  du  boU  a  prendre  mr  la  terre  des 
"  donaieurs  du  dit  heu  du  qaatrihne  rang  de 
«  SL  Denis^'—Seld,  that  the  essential  character 
of  the  servitude,  namely,  the  nature,  extent  ana 
situation,  was  aofiiciently  described  to  constitute 
the  said  cutting  a  servitude  i^pon  the  proojerty 
of  others.  ArSiambedult  v.  Archankbeautt,  15 
L,  C.J.  297,8,0,1871. 

411.  The  right  to  cut  wood  on  a  piece  of  beach 
land  half  an  acre  in  width  and  14  acres  in 
depth,  purchased  in  181 3U  does  not  give  to  the 
purchaner  and  his  heirs  toe  'right  to  cut  wood 
in  perpetuity  on, the  land  in  question.  p€tcaud 
T.  Dansereau  et  ux^y  14  L.  C.  J.  195,  S.  C.  1869. 

IV.  Drains. 

412.  Where,  after  a  report  of  inspectors,  le- 
^aliziii|^  fk  natural  water  course,  for  tne  purpose 
of  draining:  the  properties  through  wnich  it 
passed,  and  for  which  it  proved  efficient,  had 
been  homol(^ted  by  the  court,  one  of  the 
parties  appointed  another  inspector  to  have  a 
ditch  constructed  for  the  same  purpose,  and 
which  threatened  continual  damage  to  the 
appellant's  property  and  premises,  the  order  of 
such  inspector  was  held  to  be  illegal  and  set 
aside.  Lemire  v.  CourchhiCi  1  R.  L.  169,  Q.  B. 
1868. 

413.  The  appellant,  havine  built  upon  his  lot, 
obtained  permission  from  tne  city  to   open  a 


drain  from  his  property  to  tlie  public-  sewer. 
Three  rears  afterwanls  tiie  resporulent":  cou- 
structea  a  new  buiidiiij;  on  this  lot,  and  laid  a 
drain  from  it  to  the  dram  made  by  the  appellant. 
The  appellant  thereupon  instituted  an  action 
nagatoxre,  asking  that  they  be  ordered  to  dis- 
continue the  use  of  said  drain  unless  they  pre- 
ferred to  pay  half  its  cost  and  ^12  for  damages — 
Heldt  reversing  the  judgment  of  the  court  below, 
that  the  appellant  was  the  exclusive  owner  and 
possessor  of  the  drain  constructed  by  him,  and 
t^at  the  action  was  properly  brought  Toupin 
Y.  The  Ontario  Bank,  20  L.  C.  J.  5,  Q.  B. 
1874. 

V.  Btidenoe  op. 

414,  A  right  of  mitoymmU  cannot  be  estab- 
lished by  mere  verbal  evidence,  when  there  is  no 
title,  and  the  marks  on  the  wall  do  not  indicate 
any  such  right,  Rodier  v.  TaU,  1  L.  G.  L.  J. 
70,  C.  C,  1866, 

VI.  Extixotion  op. 

416.  The  purchaser  of  a  property  on  which 
there  is  a  hypothec  and  right  ofpasturase  may 
purge  and  liberate  the  property  from  such  right 
of  pasturage  by  paying  the  amount  of  the  hypo- 
thec. Charlotte  v.  Charby,  3  K.  L.  392,  k  16 
L.C.  J.  27,8.  C.  R.  1871. 

VII.  Htpothecatiok  op. 

416.  In  a  hypothecary  action  by  a  testamen- 
tary execMtOT—Held,  that  a  right  of  servitude 
which  is  a  servitude  ur6ain«is  not  susceptible  of 
hypothecation.  Duchesnay  etoL  A  Bois$eau,  1 
L,  C.R.  43,8.  C.  1860. 

X.  LiABiLiTT  OP  Neiqbborino  Propbiktor. 

417.  The  proprietor  of  an  estate  is  liable  for 
damages  caused  by  rain  and  snow  falling  from 
his  roof  on  to  the  property  of  his  neighbor.  The 
Victoria  Skating  Rifik  v.  Beaudry,  2  R.  C.  231, 
Q.  B.  1872  ;  639  C,  C 

X,I.  Hill  Streams, 

418.  In  an  action  against  the  defendant  /or 
diverting  a  natural  watercourse — HM^  that^e 
plaintiff;  the  owner  of  a  mill  right,  has  the 
right  of  enjoyment  and  the  use  of  the  water  o^ 
the  stream  in  its  natural  courssy  and  where  the 
defendant  had  diverted  the  course  of  the  watctr 
for  the  purpose  of  running  a  mill  on  his  own 
land,  the  action  was  held  to  be  good  against 
him,  not  withstand  ine  that  the  party  oomplain- 
ing  had  no  mill,  and  did  not  require  the  use  of 
the  water.  Bwntre  t.  Blais,  7  L.  C  R.  246, 
8.  C.  1867. 

419.  The  plaintiff,  in  1836,  acquired  fVom  one 
H  a  lot  of  land  on  the  south  side  of  the  river 
Yamaska,  and  the  south-east  end  of  a  dam  erected 
across  the  river,  with  the  right  of  taking  water 
for  the  supply  of  a  tannery,  the  deed  also  con- 
taining a  reserve  of  a  preferential  right  of  water 
in  favor  of  a  n'ist  mill.  Ten  days  aHerwaids 
H  sold  to  8  a  lot  on  the  north  side,  at  the  other 
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I.  Bt  Banks. 

16.  A  diBConnt  on  a  promisBory  note  by  a 
bank,  in  the  year  1862,by  paying  the  face  of  the 
notet  lees  the  discount,  in  American  greenbacks 
taken  at  par,  and  deducting,  in  addition,  a  com- 
mission of  $10  to  cover  alleged  trouble  in  con- 
nection with  previous  renewals,  was  held  not  to 
be  usurious.  The  Emiern  Townships  Bank  k 
Humphrey,  13  L.  C.  J.  156,  Q.  B.  1868. 

II.  Plea  or. 

17.  In  an  action  on  a  promissory  note  against 
the  defendant  as  one  of  a  tirm,  who  were  tiie 
payees  and  endorsers  of  the  note,  it  appeared 
that  the  plaintiff  had  discountetl  the  note  in 
question  for  the  defendant  along  with  other 
notes  made  in  tlieir  favor,  and  had  retained  his 
discount,  in  amount  equal  to  60  per  cent,  per 
annum  on  the  three  notes.  The  defendant 
pleaded  that  the  excess  of  interest  over  6  per 
cent,  should  be  deducted  from  the  note  sued  on, 
the  two  others  having  been  paid  in  full — Held, 
that  the  plea  could  not  be  maintained,  inasmuch 
as  the  defendant  had  not  established  the  precise 
excess  obtained  over  the  legal  interest  on  the 
note  in  suit,  and  because  the  defendant's  firm 
were  endorsers  of  the  notes,  and  the  two  notes 
might  have  lieen  paid  by  the  makers  and  not  bv 
the  endorsers.  Aalo  v.  WurteU.  9  L.C.  R.  32f, 
S.  C.  1S69. 

III.  Repetitiov  of  UsrRiors  Interest. 

18.  In  an  action  on  certain  promissory  notes 
to  which,  the  defendant  pleaded  usury  and  want 
of  consideration!  alleginz  that  the  notes 
had  been  discounted  by  the  plaintiff,  who  had 
charged  an  excess  of  rate  of  discount  exceeding 
6  per  cent  per  annum— ^«2(2,  that,  under  the 
statute  16  Vic.  cap.  80,  the  defendant  had  no 
action  or  plea  in  repetition  of  such  sums  over- 
charged, and  the  plaintiff  had  judgment  for  the 
full  amount  of  his  claim.  Malo  v.  Nye^  1  L.C. 
J.  166,  S.  C.  1857 ;  C.  S.  C.  cap.  68  k  1047  tt 
seq.  k  1786  G.  G. 

IV.  Right  of  Action  in. 


1 9.  The  right  of  action  under  the  old  French 
law  of  1777  to  recover  from  the  lender,  money 
received  by  him  on  usurious  contract  in  excess 
of  the  principal  and  legal  interest,  is  assignable ; 
and  the  fact  that  a  number  of  perpons  bavins  no 
interest  in  the  transaction  have  been  joineu  in 
the  assignment  does  not  affect  its  validity  as 
regards  the  others.  Kierskowski  k  Dorion  et  alt , 
14L.  G.  J.29,  P.  G.  1868 

20.  Where  the  payments  sought  to  be  recove- 
red, however,  were  made  under  a  new  contract, 


which  was  substituted  for  the  usurioas  oiie,aniI 
entered  into  for  good  and  sufficient  oonaiderstioii 
subsequently  to  the  Provincial  Act  of  March, 
1853— iTeld,  that  no  right  of  action  existed.  lb. 

V.  What  is. 

21.  In  an  action  on  certain  promissory  notes 
to  which  the  defendant  pleaded  that  large 
amounts  of  money  had  been  paid  on  account  "f 
said  notes  to  plaintiff,  which  plaintiff  h»i 
imputed  to  interest  at  the  rate  of  37 }  per  cent, 
per  annum,  and  prayed  that  all  such  moneys; 
imputed  at  a  rate  of  mterest  over  6  per  cent.pipr 
annum  be  deducted  from  the  balance  of  the 
notes— i^iffW,  that  all  excess  of  interest  orer 
6  per  cent. '  per  annum  was  usurious  and 
illegal,  and  such  excess  could  be  claimed 
from  the  creditor  by  the  debtor  by  way  of  ex- 
ception or  set-off  to  the  action.  Nye  k  Mah,  2 
L.  G.  J.  43  A  7  L.  G.  R.  405.  Q.  B.  1857;  C  SC. 
cap.  68  &  1785  G.G. 

22.  Where  action  was  brought  on  a  notarial 
obligation,  passed  in  1854  for  $1000,  amount  of 
the  said  obligation,  and  the  defendant  plea<ied 
that  the  contract  was  usurious,  and  tnat  the 

f>laintiff  was  entitled  only  to  the  actual  amoont 
oaned,  and  interest  at  the  rate  of  6  per  centpe r 
annum,  being  legal  interest— ^i^a(2»  that  the 
obligation  having  been  executed  daring  the 
period  that  the  statute  16  Vic.  cap.  80  was  ia 
force,  that  it  was  usurious  and  subject  to  reduc- 
tion as  claimed  bv  defendant's  plea-  Mcrritvn 
k  David,  4  L.  G.' J.  302,  8.  C.  1869 ;  1785  C.  C 

23.  Where  the  plaintiff,  in  an  action  od  aa 
obligation  for  which  he  bad  received  two  notef, 
which  had  been  paid  in  part  settlement  and 
another  note  whicn  he  still  neld,  set  up  that  the 
last  note  was  given  on  an  agreement  that  defen- 
dant  should  pay  12  per  cent,  internit  on  the 
obligation,  and  the  defendant,  on  being  inter- 
rotated  on  f aits  et  articles^  admitted  bis  under- 
taking  to  pay  12  per  cent,  interest,  stating  that 
he  hfl3  been  forced  to  make  it,  owin^  to  Bs  in- 
ability to  pay  the  capital  at  the  time  it  leea  me 
dne—Heli  that  the  amount  of  the  second  p«e 
must  be  deducted  f^om  the  amount  of  principal 
and  interest  at  6  per  cent.  Beaudry  v.  Prouixr 
10  L.G.R.  236,  8.G.  I860. 

24.  A  constituted  life  rent  dfmdt  perdit 
cannot  be  considered  as  a  usiirions  cooiraci, 
however  exorbitant  it  may  be  in  terms.  Mn^ 
V.  Latraverse,  7  L.G.J.  128,  C.C.  1863;  1785  C  I. 

25.  Where  the  proof  established  that  an  a«eri 

of  the  lender  received  or  retained  froni  the  bor- 
rower a  sum  ot  £1500  as  remuneration  *f  h'« 
services  on  .the  negotiation  of  the  toan— Hew, 
that  the  contract  having  been  made  when  ibe 
law  of  1777  was  in  force  was  not  »wrion«. 
Kierskowski  v.  Dorion  et  al,  U  L  C.  J  -'» 
P.C.  1868. 
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eomiog  into  force  of  tbeBegistry  OrdiDance  need 
not  be  registered.    lb. 

XVI.  Bight  of  View. 

431 .  On  action  brougbt  by  tbe  proprietor  of  a 
Jot  in  tbe  city  of  Montreal  against  the  adjoining 
proprietorsyto  compel  them  to  close  up  an  open* 
ing  alleged  to  be  m  their  gable  wall,  having 
a  view  upon  the  plaioti^s  premisef*,  it  ap- 
peared that  the  lower  storey  of  the  defendant  s 
bouse  was  about  Dine  feet  from  an  old  division 
fence  between  the  respective  properties,  but 
that  the  second  storey  recently  built  came  up  to 
the  division  fencei  with  a  passage  underneath 
from  the  street  No  opening  was  found  in  the 
second  storey  looking  into  the  plaintiff's  lot, but 
beneath  and  between  it  and  the  top  of  the  fence 
was  an  opening  which  looked  exactly  upon  it — 
Seld^thtLi  the  opening  in  this  case  was  contrary 
to  the  202nd  art.  of  the  Custom  of  Paris,and  that 
in  such  case  the  judge  would  make  a  descent  9t/r 
/es  lieux  when  requested  by  the  parties.  Robert 
V.  DanU  eialyWL.  C.  R.  74,  S.  C.  1860  ;  533 
tt  seq.  C.  G. 

•  XVII.  Right  or  Wat. 

432.  If  a  right  of  way  be  granted,  without  any 
designation  of  its  precise  situation,over  a  lot  held 
by  two  joint  proprietors  in  common,  and  if  by  a 

ariage  defait  the  passage  is  located  and  used 
y  both  for  a  term,  each  party  must  abide  b^  it, 
and  an  action  of  portage  will  not  be  maintained 
to  effect  a  new  location.  Duhamel  v.  B4langer, 
1  Rev.  de  Leg.  605,  Q.  B.  1817. 

433.  In  an  action  nigatoire  bv  which  the 
appellants,  plaintiffs  in  ^the  court  below,  com- 
plained that  the  respondent,  defendant  in  the 
action,  their  neighbor,  claimed  and  exercised  a 
right  of  way  and  passase  oyer  and  upon  two 
certain  lots  of  ground  belonging  to  them,  as  des- 
cribed in  their  declaration — Held,  that  the 
defendant,  a  riparian  proprietor,  had  a  right  of 
access  to  a  lot  of  ground  situated  on  the  borders 
of  the  river  St.  Lawrence  by  alluvial  deposits 
belonging  to  him.  Vewton  et  al  &  Roy,  3  Rev. 
de  l>g.  93,  K.  B.  1834. 

434.  In  an  opposition  claiming  a  servitude 
over  land  seized  in  execution — Held,  that  the 
right  of  passage  upon  an  estate  to  reach  a  pro- 
pertv,  having  no  other  means  of  ingress,  is  a 
legal  servitude,  requiring  no  written  title  after  a 
usage  of  thirty  year^.      Ranger  v.  Ranger  & 

Va/ois,  14  L.  C.  R.  134,  S.  C.   1863,  540  C.  C. 

435.  Where  a  proprietor  in  favor  of  which  a 
right  of  way  existed  by  deed  pasf^ed  between  the 
proprietor  of  the  land  dominante  and  the  pro- 
prietor of  the  land  servanie  changed  hand^,  and 
the  new  proprietor  brought  action  complaining 
that  the  proprietor  of  the  property  servante 
neglected  to  keep  the  passage  in  proper  order  so 
that  he  could  use  it,  and  claimed  -£100  damages 
— Held,  that  the  deed  by  virtue  of  which  the 
servitude  existed  was  a  sufficient  title  to  enable 
the  plaintiff  to  enjoy  the  servitude,  even  fv)r 
the  transferee.  Monatesse  v.  Christie,  8  L.  C.  J. 
154,  8.  C.  1864. 

XVIII.  Streams,  see  Mill  Streams. 

436.  When  two  proprietors  upon  the  same 


improved  without  the  destruction  of  the  othei^ 
the  first  occupant  must  have  the  preference  and 
is  entitled  to  an  abatement  of  the  dam  of  the 
other.  Dunkerly  v.  McCarty,  8  L.  C.  R.  132, 
S.  C. 1865. 

437.  By  the  general  law  applicable  to  running 
stream 8,e very  riparian  proprietor  has  a  right  to 
what  may  be  called  the  ordinary  use  of  the 
water  flowing  past  his  land,  as,  for  instance,  for 
domestic  purposes  and  for  his  cattle,  and  iUiA 
without  regard  to  the  effect  which  such  use 
may  have  in  case  of  a  deficiency  upon  pro- 
prietors lower  down  the  stream,  ana  that  he  n as 
a  further  right  to  the  extraordinary  use  of  it, 
provided  he  does  not  thereby  prejudice  the  rights 
of  other  proprietors  either  aoove  or  below  him, 
and  that  suDJect  to  this  condition,  he  may  dam 
up  the  stream  for  the  purpose  of  a  milI,or  divert 
the  water  for  purposes  of  irrigation,  but  he  has 
no  right  to  interrupt  the  le^al  flow  of  the  stream 
if  he  thereby  interferes  with  the  lawful  use  of 
the  water  by  the  other  proprietors.  Minor  & 
Gilmour,  9  L  C.  R.  1 15,  P.  C.  1859. 

438.  In  an  action  between  mill  owners  arising 
out  of  the  respective  rights  o^  the  parties  to  the 
waters  of  the  River  St.  Charles— JTieW,  con  firm- 
ing the  judgment  of  the  court  below,  that 
riparian  proprietors,  holding  under  the  same 
original  title,  may  make  such  contracts  or  stipu- 
lations with  respect  to  the  use  of  the  water  of 
the  stream  flowing  akuig  their  properties  respec- 
tively as  they  may  think  proper,  provided  that 
the  necessary  flow  aud  use  of  the  water  is  not 
restricteiJ  by  such  stipulation  and  agreement. 
Hamel  et  al.  &  The  Metyor^  dbc,  16  L.  C.  R. 
129,  8.  C.  R.  1865. 

439.  The  public  has  a  right  of  servitude  over 
all  streamSfWhether  navigable  or  not,or  floatable 
or  not,  and  therefore  a  party  erecting  a  dam 
across  a  River  in  such  a  manner  as  to  obstruct 
the  free  passage  for  floating  logs  is  liable  to  such 
damages  as  the  owner  of  the  los:s  may  suffer  by 
the  obstruction.  McBean  A  Carlisle  el  al-.  If 
L.  C.  J.  276,  Q.  B.  1874;  507  C.  C. 

XIX.  Termination  OT,see  Extinction  op* 

440.  A  right  between  individuals  to  cut  wooft 
is  pureed  by  the  sale  of  the  property  by  author- 
i  y  of  justice.  Lefebvre  v.  Gosselin,  9  L.  C.  JL 
95,  S.  C  1865 ;  709  C  C.  P. 

XX.  Title  to,  see  Evidence  of. 


44.  In  an  action  in  registration  ofaservitudv 
— Heldj  that  the  deed  creating  the  servitude 
muHt  be  very  strictly  interpretSl,  and  as  th«^ 
servitude  claimed  was  not  explicitly  mentioned 
in  the  deed  of  tran6fer,no  action  would  lie  ihen*- 
on.  Soriole  et  ux.  v.  Potvin^  2  R.  L.  570,  C.  C* 
1870. 

442.  The  plaintiff  in  an  action  to  recover  the 
enjoyment  of  a  servitude  is  bound  to  pro«lu(e 
hir«  title  to  the  servitude.  Cross  &  Jtidah,  l^ 
L.  C.J.  264,  S.  C.  R.1871. 

XXI.  Trees. 

443.  Where  action  was  brought  against  th« 
defendant  on  account  of  trees  which  bordered  oa 
the  property  of  the  plaintiff— //«W,  that  as  the 


etrearo  possess  water  privileges  which  cannot  be  I  properties  had  been  in  existence  for  more  thaa 
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UiirtT  reap",  tlmt  the  propntior  mart  I*  main-  f 
tmined'in    hii    ptHtjejMkton  in   ihe    condition    in 
which    i\wr   were.      Ftr^tron     v.  JoMeph,  10 
£;  C.  J.  333,  C.  C.  1866 ;  529  k  549  C.  C 

XKII.  UnEOISTKSCD. 

444.  In  an  action  negatoire  for  the  purpose 
of  ha  vine  a  certain  property  acquired  by 
tlie  plaintiff  declared  free  from  a  coupe  de  bou 
claimed  by  the  defendant— ir<cW,ihat  a  purcha- 
ser who  ha«  registered  hie  title  deed  cannot  be 
bound  to  mffer  a  coufe  de  boU  to  which  the 
property  hae  been  subjected,  the  title  whereof 
wa«  not  registered,  although  the  purchaser  had 
a  knowledge  of  its  existence.  ThibeauU  v. 
Dupri  e<  of,  5  L.  C.  B.  393,  S.  C  1854. 

XXIIL  Watbe  CoiTBSES,  8ee  Strkamr. 


445.  The  plaintiff  complained  of  a  water 
course  which,arising  out  of  a  swamp  belonging 
to  the  city,  struck  against  the  foundations  of 
plalntift's  houee,cau8ing  and  threatening  to  caus 
great  loss  and  damage.  The  defendant  was  con- 
demneii  to  pav  £50  for  damageB  already  suffered 
by  the  plaintiff,  and  to  fill  up  the  water  course, 
or  in  default  thereof  the  plaintiffwould  be  justi- 
fied in  doing  so  at  the  ri^-k  and  expense  of  the 
defemiant.  Voyer  v.  The  Mavar,  d:c.,  of  the 
aty  of  Montreal,  1  L.C.  J.  166,  S.  C.  1837. 

446*.  Every  proprietor  of  land  may  utilize  any 
water  course  or  stream  runuin|^  across  his  pro- 
perty  and    the    property  of  his   neighbor    by 
erecting  dams  and  milU,  but  they  will  be  liable 
for  all  damages  caused  to  others  by  a  too  great 
elevation  of  the  stream  ;  and  in  case  of  such 
damage  the  parties  shall  appoint  experts  who 
shall  estimate  the  same ;  ana  m  case  any  of  the 
parties  failed  to   appoint  an  expert,  one  of  the 
experts  of  the  municipality  to  be  selected  by  the 
wanlen  shall  act ;  and  in  case  of  difference  of 
opinion  the  two  experts  shall  choose  a  third. apd 
in  default  of  payment  of  the  damages  awarded 
by  them  within  six  months  from  the  date  of  the 
report  of  the  experts  and  interest,  the  party 
causing  the  damage  shall  demolish  the  works 
by  him  erected,  or    they  shall  be  demolished 
St  his   cost,  the    whole    without    prejudice  to 
the   damages    and  interest   already    incurred, 
Blaia   v.   Axiqer   k  Augfr  k   Larouchelle,  3 

R.  L.  273,  8.  b.  1869  ;  C.  S.  L.  C.  cap.  51  k  503 

C.  C. 
447.  But    the  neighboring   proprietor  has  no 

right  of  action  to  e^tablieh  the  damages  if  an  v. 

lb.  k  Pangman  v,  Brigault  ei  al,  3  R.  L.  278, 

8.  C.  1869. 

XXIV.  What  arb. 


SHAREHOLBKB?.  ISW 

pertT.     Murray  k  McPkerwnj  5  L.  C  B.  3S9, 
Q-6.  1855.  . 

449.  In  ao  action  between  two  ncighb<iri&g 
proprietora— if«W,that  ao  order  uf  an  iii.«pector, 
c.niering  a  drain  to  be  coostnicCed  for  ike  |Wp- 
fiose  of  draininjr  the  properties  of  the  psrliet, 
which  adjoined  each  otiier,  created  a  servitude^ 
and  was  bound  to  be  in  writing.  Lemirt  k 
Courchhu,  I  R  L.  159,  Q.  B.  1*8 ;  5«6  rf  #6} 
C.  C.  A  420  rf  9eq.  M.  C. 


SEr  OFF— fife?  COMPENSATION. 


SETTLEMENT. 

I.  BcTWEfiir  TlTTOR  A2n>   HlXOR,  tt€  TUTO^ 

smp. 


SHANTY    MEN. 
I.  Pritilbor  or,  see  PRIVILEGE. 


SHARES. 

I.  CoMPKKSATioir  OF.  See  COMI^KNSATiaX. 

II.  Or  BAifx  Stoor,  see  BANKS,  BA!^ 
STOCKS,  Ac 

ni.  Traksfkr  ot,  see  RAILWAYS. 


448.  An  undertaking  of  a  party  in  a  deed  of 
partition  to  suffer  a  roadway  upon  his  portion 
of  the  land,  and  to  make  and  macadamise  the 
same  to  the  extent  of  thirty  feet  in  width,  is  a 
servitude,  and  charge  r6elj  for  the  preser- 
yatiob  of  which  the  party  in  whose  favor  it 
is  stipulated  has  a  right  to  an  opposition 
ajin  de  charge,upon  the  judicial  sale  of  the  pro- 


SHABEH0LDER8. 

I.   AOTION  AGAINST,  450,  451 . 

II.  Actios  ry,  452. 

III.  Larceny  ry,  453. 

IV.  LiAHiLiTY  or,  454,  455. 

V.  Of  Bank  Stocks,  see  BANKS, 

VI.  Of  Stock  in  Railwiy  Company,  456. 

VII.  Rights  of,  457-460. 

I .  Action  against. 

450.  Where  action  is  brought  agatnat  a  8bar^ 
holder  in  an  incorporated  joint  stock  company 
by  the  company,  he  may  plead  a  non-compli- 
ance with  its  act  of  incorporation,  and  that  bf 
reason  of  stich  non-oompliance  the  company  w 
not  legally  in  existence.  The  Quebec  k  Biekmand 
Railway  Company  v.  Dawson,  I  L.  C.  R  3ft>. 
8.  C.  1851 ;  Q.  31  Vic,  cap.  24,  sec-  19,  k  0. 46 
Vic,  cap.  4.H,  sec.  56. 

451.  And  in  another  case— ffeW,on  proof  that 
the  oflScers  and  executors  of  the  oomqliany  baa 
resigned  and  had  not  been  replaced,  that  tb* 
court  would  order  the  company  lo  proceed  lo 
the  election  of  new  officers  or  a  etmlor,  ana 
produce  acie  thereof,  before  prooeeditt|-witli  w^ 
caae  in  question.  The  AgrieMmrtilBt^tmf^ 
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€f»npedA  r.  ITebert,  2  Q.  L.  R.  182;  C.  C.  1875 
4  31  Vic.  cap  25,  s^.  20. 

n.  AtTibSr  BT 

452.  A  sliat^holder  in  » joint  stock  company 
may  bring  an  action  lo  account  against  the 
compaDv,  and  thereby  test  the  validity  of  a  by- 
Uw  made  bv  the  Board  of  Directors.  Keyt  v. 
The  Qu€^<e  tHre  Insurance  Company ^  S.  C.  425| 
£.  B.  1830. 

m.  Lakcevt  Br. 

453.  On  an  indictment  against  a  shareholder 
of  aa  unincorporated  joint  stock  company  for 
larceny — Rela^  on  motion  to  set  aside  a  convic- 
tion had,  that  a' shareholder  in  such  company 
cannot  commit  larceny  IVom  the  company,  nor 
b«  guilty'  of  obtaining  its  money  under  false 
pretence^,  inasmuch  as  being  a  shareholder  he 
4?  a  joint  owner  of  the  ftinds  and  property  of  the 
company.  Segina  v.  St.  Louis  et  al.  10 
L  C.  B.  .H  Q'  B.  1862. 

IT.  hlAMfUrX  OF. 

454'  The  defendants  were  co- partners  with 
certain  other  persons  in  a  joint  stock  company* 
called  *<  The  Montreal  Railroad  Car  Company" 
of  unlimited  liability— ifiO^  reversing  the 
jodgntent  of  the  court  below,  that  they  were 
joiotly  and  severally  responsible  with  all  other 
co-partners  for  all  the  liaoilities  assumed  by  the 
company.  Udmondaon  et  aL  v.  Child,  et  aU 
12  lTc.  J.  133,  Q.  B.  1868;  1866  &  1889  C  C. 
^  Q.  31  Fie.  cap.  24,  sec.  34,  k  Q.  31  Vic.  cap. 
25.  sec.  43. 

455.  Where  a  company  during  the  time  of  its 
being  incorporated,  ^aye  promissory  notes  for 
^oods  purcba.«ed,  which  notes  after  the  incor- 
poration of  the  company  were  renewed  by  the 
notes  of  the  regularly  constituted  company,  and 
the  old  ones  nven  up  and  surrendered — Held^ 
that  in  the  absence  of  f^ud  in  effecti  ng  he 
change  of  the  noteft,  the  shareholders  who  paid  up 
their  stock  in  full,  and  caused  the  fact  to  be 
<iQly  registered,  were  free  from  all  liability  to 
pay  the  said  notes,  or  the  original  price  of  the 
^oods.  Brewster  et  at  k  Chapman  et  al.,  19 
L  C.J.  301,  Q.B.  1875. 

VI.  Op  Stock  in  Railway. 

456.  A  subscription  for  stock  in  a  railway 
company  may  be  conditional,  and  until  the  con- 
<iitioa  is  fulfilled  no  action  at  law  will  lie  in 
^avor  (/the  railway  company  against  the  sub- 
scriber. Rogers  etal,  &  Launn^  13  L.  C.  J. 
A  75,  Q.  B.  Ib63 

Vn.  RlGRTS  OF. 

457.  The  plaintiff  caused  a  writ  of  mandamus 
to  is^ne  to  compel  the  defendants,  a  joint  stock 
corixpfthy.  to  aHow  him  to  inspect  the  register  of 
letterfii'teni  and  received  by  the  combany— ^«?dl 
thai  a'sfti^liolder  b^  no  rig^t  to  insist  on  the 
iall^tltAk  of  lett«Sre  x^HxttWriXb  the  coiifraTy 


had  been  given  by  the  directors.*  Murphv,  t. 
The  St.  Lawrence  Tow  Boat  Companj/^  16  y» 
L.  C  R.  300,  0.  C.  1866. 

458.  But  hMt  in  another  case,  that  a  person 
proving  himself  to  have  an  interest  in  the  affiiira 
of  a  joint  stock  company  is  entitled  to  a  manda- 
mus to  compel  the  directors  to  allow  him  to 
have  communication  of  the  books.  Hibbard 
V.  Barsalou,  1  L.  C.  L.  J.  98,  S.  C  1866. 

459.  Subscriptions  of  stock  obtained  by  sur- 
prise, fraud  and  false  statements  of  the  affinirs 
of  the  company  by  the  officers  and  directors  are 
null,  and  produce  no  obligation,  and  the  share- 
holders thus  deceived  may  even  recover  wbat 
they  have  paid  on  their  shares.  The  Glen  Brick 
CompoMv  V,  Shackell  k  Shackell  v.  The  Cflen 
Brick  Uompany  k  Welsh  v.  The  Olen  Brick 
Company,  1  R.  L.  121,  S.  C.  1870;  991  k  1000 

460.  Any  transferee,  by  notarial  transOer  or 
otherwise,  of  the  interest  in  any  share  or  shares 
of  the  capital  stock  of  the  Bank  of  Montreal 
may  make  the  declaration  in  writing  mentioned 
in  the  stat.  19  Vic.,  amending  the  act  of  incor- 
poration of  said  bank,  and  shall  thereupon  be  den* 
clared  to  have  his  name  recorded  in  tae  register 
of  shareholders  in  lieu  of  the  ongijnal  snare- 
holder.  The  banh  of  Montreal  k' Hendergan  ei 
al.t  14  L.  C.  J.  169,  Q-  B.  1870. 


SHERIFF. 

I.  Action  by,  461. 

II.  Duties  of,  462. 

III.  Fees  or.  463-466. 

IV.  Liability  or,  467-480 

V.  Powers  op,  481-483. 

VI.  Return  of,  484. 
Vlir.  Rights  of,  485-489. 
VIII,  BuLE  against,  490. 
IX  Status  OF,  491. 

X.  Transfer  by,  492. 

I.  Action  by 

461.  For  the  price  of  moveables  sold  under  a 
writ  of  execution  and  delivered  to  the  adjudi- 
oataire  the  sheriff  can  maintain  an  action  in  his 
own  naihe.  Shepherd  v.  Paguet,  1  Rev  de  L^g. 
346,  K.  B.  1813. 

n.  Duties  of. 

462.  In  return  to  a  writ  o^saisie  arrH  issued  in 
the  year  1857  the  sheriff  certified  that  he  had 
attached  in  the  hands  of  Edward  Oliver,  the  de- 
fendant, a  certain  ship  or  vessel  called  the 
Melbourne,  as  mentioned  in  the  procis-verhal  of 
seizure  annexed  to  his  return,  and  by  his ^roc^ 
verbal  it  appeared  that  Francois  Langlois  and 
Jean  Lachance  were  the  guardians.  Afterwards 
in  return  to  a  writ  of  venditioni  exponas  issued 
in  1860  in  the  same  cause,  the  sheriff  certified 
that  the  respondents  had  been  appointed  guard 

•  Such  books  Bhall,  during  reasonable  boslnett  bd^trg 
of  every  day,  except  Sandays  and  holiday*,  be  kept  open 
for  the  iDspectioB  of  sl^ar^oldefs  and  •erediton  ,of  lie 
company  and  their  personal  fepreeenXaavet,  at'tbe  offlce 
or  chief  place  of  basinees  of  the  company;  and  evary  sneh 
s^iarehoUler.  creditor  or  repreeoiitatlve.  ma^iifskt.ek- 
Ut^tE  tl^efcom.    Q.  81  Vic,  osp,  U,  teo,  26  A  Q  40  Yle^ 
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lans  under  the  writ  of  msie  arrH  imued  in 
1867,  bnt  did  not  return  any  proc^9-«er6aie8tab- 
liaLing  the  respondents  as  guardian.  On  these 
fmci8—HM,  in  the  Superior  Gourti  that  the 
sheriff  after  his  return  ot'saisie  arr^t  simple  wtM 
Junetus  officio  and  could  thereafter  exercise 
no  authority  over  the  seizure  made  by  hino,  not 
even  to  the  appointment  of  a  voluntary  ^ard- 
ian  instead  of  a  ffuardian  d  gages;  and  m  the 
Court  of  Appeal  that  the  statement  so  made  by 
the  sheriff,  m  his  return  to  the  writ  of  vendiiiom 
exponas,  was  not  legal  evidence  of  the  appoint- 
ment of  the  respondent  an  guardian  to  the  writ 
of  saisie  arrSt  Dinning  &  Oliver,  14  L.  C.  R. 
296.  8.  C.  1862. 

m.  Fees  op. 

463.  Where  a  rule  was  taken  against  the 
sheriff  by  an  oppoeant  to  compel  him  to  return 
the  writ  of  execution  de  ierris  in  the  cause,  and 
the  opposition  filed  thereto,  and  the  f>heriff  re- 
fused to  comply  without  payment  of  his  fees  and 
disbursements,  the  court  considered  thesheritt's 
pretensions  unfounded  and  he  was  compelled  to 
make  the  return.  Wilson  v.  Brown  h  Brown, 
1  L.  C.  J.  284,  S.  C.  1867. 

464.  On  appeal  from  a  judgment  of  the 
Superior  Court  dismissing  an  action  by  the 
sheriff  against  an  attorney,  to  recover  fees  of 
office,  disbursementSi  etc— Heldy  reversing  ihe 
judgment  of  the  court  below,  that  an  attorney 
ad  litem  was  personally  liable  to  the  sherifi 
for  such  fees  and  disbursements,  on  writs  of 
execution  issued  on  the  fiat  of  the  attorney. 
Boston  et  at  v.  Taylor,  1  L.  C  J.  60  &  7  L.  C.  K 
329,  Q.  B.  1857. 

465.  Under  a  writ  of  attachment  in  revendi- 
cation  the  sheriff  seized  certain  moveables 
in  the  possession  of  the  defendant  which  were, 
on  the  petition  of  the  plaintiff,  before  the  re- 
turn of  the  writ,  ordered  to  be  soI<l.  Part  of 
the  proceeds  was  paid  by  order  of  the  court  to 
an  intervening  part^,  a  privileged  creditor,  and 
the  balance  remained  in  the  sherifl^s  hands.  The 
parties,  plaintiff  and  defendant,  afterwards  enter- 
ed into  a  settlement  before  notaries,  by  which 
the  plaintiff  agreed  to  withdraw  his  suit,  and 
he  parties  were  pv  t  out  of  court.  On  an  action, 
a^amst  the  sherifnorthe  balance  remaining  in 
his  hands  by  the  defendant,  the  sheriff,  after  de- 
ducting his  fees  and  disbursements,  brought  the 
balance  into  court  and  tendered  it  to  the  plain- 
tiff. On  a  contestation  of  his  report— iTieZd, 
that  he  was  entitled  to  deduct  all  necessary  ex- 
penses  incurred  hy  him  about  the  sale  of  the 
goods,  and  the  parties  having  based  their  settle- 
ment upon  the  sheriff's  return,  which  was  not 
contested,  it  would  be  held  good,  and  the  de- 
fendant could  not  recover  more  than  the  sum 
tendered.  Qti€n(tn  k  Boston,  11  L.  C.  R  367, 
Q.  B.  1861. 

466.  The  sheriff  is  entitled  to  poundage  on  the 
judicial  sale  of  property  in  all  cases,  whether  be 
receives  the  money  itself,  or  a  bond  is  given  in 
the  manner  provided  by  law.  Blake  ti  al  v. 
Paneiy  12  L.  C.R  189,  S.  C.  1862. 

IV.  LuBiLiTT  or,  see  Powers  of. 

•  467.  The  sheriff  having  seized  by  attachment 
a- large  quantity  of  timber  and  appointed   at  J 


single  guardian  to  take  cbaige  of  the  whole 
in  whose  absence,  duning  a  Btorm,  a  portioii 
of  the  timber  went  adrift  and  was  Ic3t-  Eddy 
that  the  shreiff  was  guilitr  of  ordinary  neglect 
and  was  responsible  for  the  loss,  McClmrt  v. 
Shepherd  S.  R.  75,  K.  B.  1813. 

468.  And  held,  also,  that  the  sheriff  might 
have  employed  as  many  persons  as  were  neces- 
sary for  the  security  of  the  timber,  and  might 
have  demanded  from  the  plaintiff,  at  whose  suit 
the  timber  was  seized,  in  advance,  the  eum» 
required  for  that  purpose,  and  in  case  of  refa^al 
would  have  been  exonerated  from  the  charge 
and  custody  of  the  timber,    lb. 

469.  An  action  does  not  lie  againf^ta  sherifT 
for  seizing  property  under  attachment,  althoaeh 
it  be  proved  their  was  no  rround  for  the  attacV 
ment.     McXally  v .  Shepherd,  I  Rev.  de   Leg. 
347,K.  B.  I81K. 

470.  On  motion  for  an  attachment  a2aiD>t 
the  sheriff  for  having  returned  that  the  pnrcba^er 
of  moveables  had  not  paid  the  amonnt  of  hi« 
bid—  Held,  that  the  sheriff  was  responsible  for 
all  sales  of  personal  effects,  whether  be  did  or 
did  not  receive  the  money,  for  in  such  ctse  he 
ought  not  to  part  with  an  article  he  sells  until 
he  has  received  the  price.  Guay  v.  Baily,  t 
Rev.  de  Leg.  473,  K.  B.,  1819. 

471 .  In  an  action  by  the  printer  of  the  Qiteb^ 
Gazette,  published  by  auihority,  againi^  the 
sheriff  for  the  price  of  advertise'meni  of  lepl 
sales  inserted  in  the  said  Gazette — Held^  that 
t  he  sheriff  was  alone  liable,  as  there  was  no  corn- 
tract  between  the  printer  and  the  plaintiffs,  at 
those  suits  the  nroperties  advertised  were 
brought  to  sale.  Stevenson  et  al  v.  Bostom  et 
a/.,2L.  C.R.  17,  S.  C.  1851. 

472.  An  attachment  will  lie  against  two  pe^^ 
sons  appointed  by  commission  by  the  Crown  t^ 
the  office  Of  sheriff  for  the  non-payment  of 
moneys  levied  by  one  of  them,  althnuf  h  the  other 
may  not  have  assumed  the  duties  of  the  office,  or 
acted  in  any  manner  under  the  commission 
Black  V.  Nelaion  k  Budden,  S.  R  298^  K.  R 
1828. 

473.  On  a  rule  against  the  sheriff  to  produce- 
certain  ^oods  seized  and  placed  in  the  hands  of 
a  guardian — Held,  that  in  default  of  producing 
such  goods,  he  could  only  be  compelled  to  pay 
their  value.  Leverson  et  al  v.  (Mnningham  kr 
Boston,  1  L.  C.  J.  86  A  7  L.  C.  R.  275,  8.  C. 
1857  J  597  C.  C.  P. 

474.  In  an  action  against  the  sheriff  of  Mont- 
real  bjr  a  constable  for  expenses  incurred  io 
conveying  a  prisoner  to  jail,  etc.— ^ Held,  thai 
the  defendant  in  his  quality  as  sheriflT  was  but 
the  depository  of  public  moneys,  and  oonid  not 
be  held  liable  for  claims  which  were  really 
against  the  government,  such  as  that  of  plaintiff. 
champagne  v.  Bo*ian,  2  L.  C.  J.  79,  S.  C.  1S5T 

475.  In  an  action  to  revendicate  certain  im- 
moveables which  had  been  seized  by  the  sheriffs 
and  which  had  subsequently  been  ordered  to  be 
given  up  by  the  court  to  the  defendant,  theseizare 
having  been  ftet  aside— i7el<i,  reversing  the  judg- 
ment of  the  court  below,  that  the  sheriff'  was 
responsible  for  goods  seized  by  him  in  Uie  8ftD>e 
way  as  the  guardian,  except  where  a  solvent 
guardian  has  been  appointed  by  the  defendant 
whose  property  has  been  seised*  and  the  ehcriff 
proves  that  such  guardian  was  solvent  or 
reputed  so,  to  tlie  extent  of  the  value  of  the  Spod^ 
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utizedi  at  the  time  of  his  appoiDtment.  Irwin  ds 
Boston  ei  al,2L.  C.  J.  171  A  6  L.  G.  R.  397  & 
7  L.  C.  R.  433,  Q.  B.  1867 ;  697  0.  C.  P. 

496.  In  an  action  against  the  Bheriff  for  certain 
goode  seized,  but  not  produced  bj  him,  in  accord- 
ance with  an  order  of  the  court,  accompanied 
b^  a  demand  for  contrainte  par  corp«  against 
hjm — Heldf  that  the  sheriff  was  the  guardian 
of  the  goods  seized,  where  the  defendant  offered 
none,  and  as  such  was  liable  therefor.  Leoerson 
et  aL  k  Boston,  2  L.  G.  J.  297,  Q.  B.  1868  ;  662 
C.  C.  P. 

477.  And  hddy  also,  that  the  sheriff  in  such 
case  was  liable  for  contrainte  par  corps  though 
over  seventy  years  of  a^e.*  lb. 

478.  Where  the  sheriff  after  a  sale  of  move- 
able?  made  his  report,  accompanied  by  the  regis- 
trar's certificate  and  a  bill  of  charges  therefor, 
and  the  opposantp,  considering  the  charges  too 
high,  asked  for  a  rule  against  the  sheriff  oraering 
bim  to  appear  to  have  the  charges  taxed — Held, 
that  he  couH  not  be  proceeded  against  in  con- 
etequence  of  the  excessive  nature  of  i<uch  charges. 
Masson  v.  Afullinsk  The  Seminary  of  Montreal, 
6  L.  C.  J.  107,  S.  C.  1862. 

479.  A  sheriff  conducting  a  judicial  sale  is 
liable  for  the  costs  of  the  registrar's  certificate  if 
he  have  ordered  it  before  tne  day  of  sale,  not- 
withstanding the  provisions  of  G.  S.  L.  G.  cap. 
36,  sec.  2t5.  Lambley  et  al.  dk  Quesnel,  17 
L.  C.  R.  41.  G.  G.  1867. 

480.  A  sheriff  acting  under  special  instruc- 
tions from  the  counsel  of  a  seizing  creditor,  and 
without  malice,  seized  the  land  of  several  parties 
not  in  the  case.  Oppositions  were  made,  and 
were  all  maintained  with  costs — Held,  that  the 
sheriff  was  responsible  to  the  seizing  creditor  for 
the<>e  costs.  McDonald  v.  Tachi^  2  B.  G.  476, 
S.  C.  R.  1872. 

V.  Powers  of,  see  Liability  of. 


481.  On  a  petition  by  the  sheriff,  demanding 
an  advance  of  money  from  the  plaintiff,  to  cover 
the  cost  of  the  care  and  safe-keepin^of  a  certain 
Meamer  seized  under  a  writ  of  revendication — 
Held,  that  the  sheriff  could  compel  the  plaintiff 
u)  make  all  necessary  advances  for  the  proper 
care  and  safe-keepins  of  the  moveables  under 
seizure,  and  that  in  default  of  payment  of  such 
advances  the  sheriff  and  guardian  would  be  dis- 
charged from  all  liability  in  regard  to  the  por* 

rrty.    Price  v.  Wilkinson  et  at,  1  L.  G.  J.  92, 
C.  1H67, 

482.  On  an  exception  to  the  form  being  filed 
in  an  action  of  saisie  gagerie^Held,  reversing 
the  ludgment  of  the  court  below,  that  the  sheriff 
might  amend  his  return  on  motion  to  that 
effect,  and  might  moreover  present  such  a  motion 
himself,  Mo&on  v.  Burroughs,  3  L.  G.  J.  220 
A9L.  C.  R.  217,Q.  B.  1859. 

48.^.  In  an  action,  the  plea  to  which  was 
founded  on  the  nullity  of  a  title  to  an  im- 
moveable, derived  from  a  sheriff's  sale,  the  sale 
in  question  having  been  made  in  a  district  other 
than  that  in  which  the  immoveable  was  situated 
--Held,  that  the  district  in  which  the  immove- 
able was  situated  having  been  separated  from 
the  district  of  Montreal  prior  to  said  sale,  that 

♦  Under  the  Code  of  Procpdore,  a  debtor  may  obtain 
bii  dlaeharge  from  coercive  impTl»oDroent  if  ne  have 
completed  his  aeventSeth  year.  TVS,  sec.  6,  C.  C.  P. 


the  sheriff  of  the  district  of  Montreal  had  no* 
power  to  sell  the  property  in  question,  and  that' 
any  title  derived  A*om  such  sale  might  be  at- 
tacked in  any  suit  where  such  title  was  invoked,., 
although  the  original  parties  to  the  sale  were 
not  parties  to  the  suit  Phillips  v.  Sanbomt  ^ 
L.  G-  J.  252  &  12  L..  G.  B.  408,  Q.  B.  1862. 


VI.  Betttrn  of, 

484.  The  return  of  a  sheriff  is  an   authenticr 
deed,  and  cannot  be  impeached  as  a  false  return 
without  an  inscription  enjaux,  and  a  case  must 
be  made  out  by  affidavit  before   the  court  will 
permit  an    inscription  en  faux  to    be  filled.. 
mlanger  v.  Holmes,  2  Rev.  de  Leg.  472,  K.  B- 
1820. 

VII.  Rights  of,  see  EXEGUTION. 

485.  The  sheriff  has  a  right  to  return  pro- 
perty he  may  have  seized  until  the  frais  dc 
garde  are  advanced  by  the  plaintiff.  He  has 
also  the  right  to  demand  in  advance  all  neces- 
sary expenses  for  the  safe-keeping  of  what  he- 
has  seized.  Reid  v.  Desnoyers,  2  Rev,  de  Leg^ 
473,  G.B.  1819. 

486.  The  sheriff  cannot  deduct  from  the  pro- 
ceeds of  an  immoveable  the  costs  of  the  aeed 
of  sale  and  registration,  such  charges  beingpay— 
able    by    the    purchaser    Boisseau    v.    Pilots 
L.  G.  R.  163,  S.  G.  1860. 

487.  Action  was    brought  bj   the  sheriff   of* 
Montreal  to  recover  $8.30  paid  by  him  to  tho 
registrar,  namely,  $3  for  enregistering  a  deed  or 
sale  of  land  by  the  defendant  and  $5.30  for  dis- 
charges entered  against  the  land  sold.  The  defen- 
dant pleaded  that   the  only   sum   which  was- 
legally  due  to  the  re^strar  was  $3.10  as  per* 
statement  filed  with  his  plea.    The  sheriff  them 
called  in  the  registrar  as  defendant  en  garantie, . 
who  pleaded    tnat  he   was  not   garant  of  the 
sheriff— J5r«W,  that  the  sheriff  was  not  justified  ii> 
calling  in  the  registrar,  and  he  was  not  entitled  in 
any  case  to  more  than  the  amount  acknowledged, 
by  the  defendant     Bouthillier  v.  Berthelet  k- 
Bouthillier  k  Ryland,  16  L.  G.  R.  155,  G.  G.  1865. 

488.  Under  2  Vic,  cap.  112,  providing  for  the 
erection  of  courthouses  and  gaols,  and  the  order 
of  council  of  April,  1850,  the  sheriff  has  the 
right  to  levy  a  tax  one  per  cent,  on  all  moneys-, 
passing  through  his  hands,  although  the  tax  or 
one  per  cent,  has  been  before  paid  on  the^ 
said  moneys,  under  the  fourth  clause  of  the  eai<i 
Act,  when  paid  in.  Molson  v.  McAuley  &  Boston, 
et  al,  1  L.  G.  R,  395,  S.  G.  1851. 

489.  The  sheriff  cannot  exact  but  the  fees  of 
one  contract  for  all  property  sold  to  the  same 

g»rson  at  the  same  sale.  Miller  v.  Lambert,  ^  ' 
.L.447,  8.  G.  1871. 

VIII.  Rule  against. 

490.  A  rule  against  one  sheriff  alone  to  pay 
over  moneys  received  by  two  jointly  was  dis- 
missed. Lefebvre  v.  Meyers  k  Boston,  6  L.  G.  R^. 
472,  S,  G.  1856. 


IX.  Status  of. 

481.  A  sheriff  according  to  tlie  judicial  or- 
ganization of  Lower  Ganada  is  not  an  ofiicer^ 
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B^eiWrtirtlv  accountable  to  the  Crown,  but  ib 
jUtached  w  the  court  of  this  province,  and  the 
incidental  functions  of  such  officer,  and  the 
cblleetion  of  moneys  due  by  municipalities  to  the 
bhilding  and  jury  fund,  and  the  distribution  of 
iaw  staiii|i8  d6es  not  make  him  an  officer  of  the 
Crown,  according  to  the  meaning  which  the  law 
^ivee  to  the  title.  The  Attorney  General  v. 
Jiarehand,  6  R.  L.  361,  S.  C.  1874. 

X:  TrAksfjer  by. 

^'4.  Action  was  brought  by  the  transferees 
•of  the  sheriflTof  a  bail  bond  entered  into  by  the 
^Teitdtkhl—ffdd,  that  a  transfer  made  by  the 
joint  sheriflf  under  their  customary  signiture, 
^nd  in  the  form  used  in  England,  was  a  good 
transfer.  Toi'rance  et  aL  v.  Gilmare  et  al.,  2 
L.  C.R.  231,  S.C.  1851. 


SIGNATURE. 
8IGNAT0RB. 
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SHERIFFS  CLERK. 

I.  Liability  or,  to  Account. 

,.4^3.  Where  a  sheriff  brought  action  against 
Ahe  widow,  tutrix  of  his  lateclerki  to  account  for 
tnoney's  received  by  the  deed— JJ«W,  maintain- 
iag  the  decision  of  the  court  of  original  jurisdic- 
tion and  reversing  that  of  the  court  of  appeals, 
ttii^t  the  action  would  not  lie.  Perry  k  Gugy^ 
3  Rev.  de.  Leg.  327,  P.  C.  1840. 


SFteRIFF^'S  SALE— fiTe^  EXECU- 
TION,  SALE,  &o. 


SHIPPING— iSe«  MARITIME  LA.W, 
MERCHANT  SHIPPING,  Ac. 

I.  Liabilities  of  Mortoaoeb. 

4M.  The  defendants  advanced  money  to  0  to 

<«Aab]ehim  to  complete  a  ve»>el,  and,assecurity 

fdr  advances,  the  vessel  was  mortgaged  to  them, 

and^it  was  exp^'es^ly  covenanted  and  agreed  by 

.«nd  between  said   parties  that  the  said   vesf>el 

«hoO)d  be  and  was  the  absolute  property  of  the 

eaid  defendants,  po  that  they  should  take  and 

obtain  the  register  of  the  said  vessel  in   their 

•own  name,  and  could  set  1  and  dispose  of  the  same, 

and  give  a  good  and  valid  title  thereto— /^cW, 

reversing  the  judgment  of  the  court  below,  that 

the  defendants,  were  not  liable  for  goods  sold  by 

ptait) tiffs  to  O,  before  the  vessel  was  registeretl, 

for  the  purpose  of  furnishing  it.     Freer  et  oL  v. 

Mtffuire  et  oi.,  2  L.  C  L.  JT  104,  Q.  B.  1866. 


SHIPS. 

1i:Reoibtkatiok  op,  »ee  BEGISTRATION. 
JL  Trahbfbr  of,  see  THANSFER. 


L  By  Mar«,  495-49d. 

n.  Denial  o»,  500,  601 .  ^,„„„^„ 

III.  OBtAiiriD  BY FRAirt),w« INSOLVENCY. 

IV.  Obtaiked  Jtrm  Istekt  to  DteTRAtrD,  $ee 
CRIATINAL  LAW. 

V.  Op  GcARDiAH  to  ExBCUTioir,  502. 
Vr.  OP  Wills,  503,  604 

Vll.  Omssioirop,  in  Appwavits,  «e  ELEC- 
TION LAW.  . 

Vni.  Omsaioirop,  ni  Writs  op  Bxtocnof, 
see  EXECUTION. 

IX.  Pour  Aval,  *«?  BILLS  OF  BXCEANGB, 

X.  Proop  op,  606. 

XI.  To  Bills  and  Notes,  Ac,  see  BILLS  OF 
EXCHANGE,  46. 

I.  Br  Mark. 

495.  Whfre  the  defendant  bad  signed  a  note 
pour  aval  hy  making  her  mark  of  a  cros? 
in  the  presence  of  witne5*6ee — HeMy  reversing 
the  judgment  of  the  court  below,  that  the  signa- 
ture was  good,  where  the  subject  matter  of  tie 
contract  was  of  a  commercial  nature.  Patterson 
et  al.  V.  Pain,  I  L.  C.  R.219,  S.  C.  1851. 

496  A  signature  to  a  receipt  of  money  by 
mark  may  be  proved  by  the  testimony  of  the 
attesting  witnesses.  Nevea  et  u±.  v.  de  BUury, 
3L.  C.J.  87,8.  C.  1858. 

497.  And  Md»  in  appeal  in  the  same  seat 
to  be  the  jurisprudence  ol  this  province  to  admit 
the  validity  or  such  signatures.  Ib.,  &  6  LCJ. 
161  &12L.C.R.  117,  Q.B.  1861. 

498.  Documents  sign^  by  a  mark  may  be 
proved  by  parol  evidence,  lialhiot  v.  BntnelUs 
et  inr.,  15  L.  C.  J.  197,  Q.  B.  1871. 

499.  Where  defendant  was  8ue<l  ou  a  note 
signed  by  a  cross,  and  pleaded,  denying  the  sig- 
nature, and  plaintiff  failed  to  prove  the  sigDio^ 
the  action  was  dismissed.  Coupal  v.  Ooupid,  5, 
R.  L.  465,  S.  C,  R.  187.3. 

II.  Denial  op, 

500.  If  a  party  be  summoned  to  admit  or  deny 
a  signiture,   he  appears  and  files  a  defense  en 

faitt  that  ih  a  denial  of  the  signature.  Barte  v. 
Bum,  .3  Rev.de  Leg.,  K.  B.  1819,  APerrautt  r. 
Gerard,  .3  Rev.  de  Leg.  196.  K.  B.  1820. 

501.  In  an  action  by  a  judgment  creditor  of  a 
railway  company,  against  the  defendant,  to  re- 
cover the  amount  of  the  shares  which  it  was 
alleged  in  the  declaration  he  had  subscribe*!  for, 
the  plaintiff  produced  at  enquSte  the  stock 
book  of  the  company  in  which  the  defendant's 
name  appeared  as  a  8ul)8criben  but  failed  to 
prove  the  signature  The  defendant,  on  the 
other  hand,  by  witnesses,  establisheil  that  the 
signature  was  not  his;  the  plaintiff  at  the 
argument  oVgected  that,  with  a  denial  of  the 
signature,  the  defendant  should  have  produced 
an  aflRdavit  that  the  signature  was  forg«d-*^e^ 
that  such  an  objection  could  not  be  mainCajuei, 
as  the  case  would  not  be  treated  as  oomias 
under  the  provisions  of  the  statute,  nor  wbaM 
the  fact  that  the  defendant'^  namp  AI!lie«nd0 
the  a(*t  in6orporatt6g  the  <^li^^iaQm«Ei:^ 
provisional  direetof?,  be  cp«ftMmif#;iMtei- 
sing  the  court  to  presume  thai  he  M  ever  be- 


t^    SOUTH  SBA  BUBBLE  ACT. 


SQUATT^ES. 
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<sime  a  subecriber  for  ehafes  in  the  atock  of  tbe 
company,  more  especially  as  there  wafl  no  proof 
of  fai8  having  acted  as  a  provisional  director;  or 
that  he  attended  any  of  the  meetings  of  the  com- 
0anV.  Eodgtrs  et  at  v.  Bersey,  15  L.  G.  R.  141. 

k  C  reec 

V*.  Or  GtriRDiAN  TO  ExEctrrioK. 

202.  A  declaration  in  a  proc^-verbal  that  the 
guardian  has  signed,  when  hehasonly  made  his 
maHc,  IB' not  a  cause  of  nullity  in  the  execution, 
and 'the  guardian  only  can  avail  himself  of  it. 
Perrault  v.  Chartrand  &  Chartrand,  6  B.  L. 
276,  C.  C.  1874 ;  660,  sec.  6,  C,  C.  P. 

VT:  Of  WltLS. 

503.  With  regard  to  the  signature  of  wills  in 
the  English  form  before  the  Code,  the  mark  of 
the  testator  was  held  to  he  sufficient.  VaiHan- 
<a%tirty^  Limerre  et  «x.»  6  R.  L.  262,  S.  C  1873. 

dot*.  And  the  mark  of  a  wittieps  in  place  of 
signature  is  also  heldlo  be  sufiicient.    lb. 

X.  Proof  of. 

5(^5'.  If  a  defendant  in  an  action  on  a  note  ad- 
mits by  exception  bis  signature  to  the  note,  but 
pleads  a  term  for  payment,  it  is  not  necessary 
for  the  plaintiff  afterwards  to  prove  the  signa- 
ture, though  the  exception  be  dismissed  and  a 
4^eme  mfaii  filed.  VcUli^es  v.  Roy,  3  Rev. 
de  Lep  38,  K.  B.  1820, 


SIsANDER— &«LTBEL  AND 
SLANDER. 


SMUGGLING— &«  BONDED 
WAREHOUSE. 


SOLATIUM— 5«e  DAMAGES. 


SGLDTEB8— S«5  MILITIA  LAW. 

I.  ConVlCTfoir  or,  see  CRrMTNAL  LAW. 
IL  Trial  of  see  COURT  MARTIAL. 


SOLICITORS— i*«e     ADVOCATES 
ATTORNEYS,  &c. 

1.  EnDEXCE  OF,  see  EVIDENCE. 


SOUS      BEING    PRIVi?— &«      CON 

TRACTS. 


SOUTH      SEA    BUBBLE     ACT— See 
ACTS  OP  PARLIAMENT. 


SQUATTERS. 

I.  Htfothbos  bt  506. 

IT.  Land  Oooupied  by,  607. 

III.  PoSBESaiOK  BT,  608* 

IV.Pbbsobiptiov  of  Lakd  ilr  PosdEss^otr  df, 
see  PRESCRIPTION. 
V.  Rlc^KT8OF,509,  510. 

I.  HyPOTHKOS  BY. 

506.  Where  a  squatter  granted  a  hypothec 
upon  a  property  belonging  to  the  Crown,  of 
which  be  was  in  possession  without  a  patent, 
and  the  land  wan  about  to  be  sold  under  a  writ; 
of  execution  de  terris — He/d^  confirming  the 
judgment  of  the  court  below,  on  opposition  tiled, 
that  hypothecs  granted  on  such  lots  by  persons 
who  sre  in  p06.se86ion  of  and  who  have  im- 
proved the  same  will  not  attach,  and  conse- 
quently convey  no  right  to  the  mortgagees. 
Pacaud  v.  Peltier,  16  L.  C.  R.  305,  Q.  B.  1864. 

II.  I^KD  Occupied  by. 

507.  In  an  action  in  revendication  of  a  quan- 
tity of  pine  iimher— Held,  that  by  the  word^, 
in  a  license  for  a  timber  lot,  *'  lots  occupied  by 
eouatters  for  three  years  excepted,**  are  inteiia- 
ea  township  lots,  as  stated  in  the  returns  of 
surveys  of  townships  and  not  merely  those 
portions  of  lots  improved  by  such  pqoatter**. 
Hall  &  Thompson,,  3  L.  C.  K.  466,  Q.  B.  1853. 

III.  Possession  by. 

508.  A  merely  natural  possession,  such  as 
that  of  a  squatter,  without  title,  raises  no  p)rb- 
^umption  of  right  of  property,  and  it  is  not  neces- 
pary,  therefore,  that  a  purchaser  claiming  und'eY 
a  valid  title  should  rebut  such  possession  by 
shewing  a  title  in  his  vendor.  Stuart  &  Iv^  1 
L.  C.  K.  193,  Q.  B.  1854. 

V.  Rights  of. 

509.  Plaintiff  instituted  a  petitory  action*  to 
recover  possession  of  a  parcel  of  laud'and  its  ap- 
purtenances in  the  township  of  Barnstown.  The 
plaintiff  derived  his  title  from  the  patentee  of 
the  land  in  queetion,  the  letters  patent  bearing 
date  June  27th.  The  demand  was  for  pos- 
session, rents,  i.^sueeand  profits  and  for  damages. 
Defendant  plea<led  pos/^ession,  peaceably  and 
openlv,  for  thirty  years  and  more,and  had  acquir- 
eii  title  I'y  prescription ;  that  he  had  made  valu- 
able improvement?,  and  should  b^  authorized  to 
retain  possession  until  he  had  been  paid  for  his 
improvements,  or  that  he  be  permitted  to  remove 
them.  The  proof  was  that  ne  had  occupied  for 
fifteen  years,  and  had  erected  buildings  on  the 
property  worth  £\2b  which  rendered  the  im- 
provements worth  altogether  from  £200  to  £250 
— Held,  that  he  was  entitled  to  judgment  for 
puch  improvements,  and  to  retain  possession  un- 
til paid  ;  atid  the  proper  mode  of  establishtng 
the  value  of  such  iniprovements  was  by  an  ex- 
pertUe,  Stuart  v.  Eaton,  8  L.  C.  R.  113,  8.  C. 
1857. 

510.  Where  the  defendant  had  been  in  pos- 
session of  the  plaintifi^s  land  with  the  know- 
ledge of  his  agents,  having  paid  the  taxes  and 
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made  the  improvement^i  the  value  of  which  waH 
claimed  from  the  plaintiff,  in  view  of  and  with 
the  knowledge  of  the  agents  of  the  plaintiff,  al« 
thoneh  the  defendant  cud  not  poesens  the  land 
with  his  conpent,— ^e2/y,  that  he  had  a  right  to 
be  paid  the  value  of  his  improvements  and  to 
retain  the  property  until  it  was  paid.  Ellice  k 
Couriemanche,  11  L.  C.J.  325 &  17 L.  C.  R.  433 
ir  3  C.  L.  J.  126,  Q.  B.  1867 ;  416  &  417  C  C. 


SUBROGATION. 
STOLEN  GOODS. 
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STAMPS. 

I.  On  Bills  and  Notes,  see  BILLS  OF  EX 
CHANGE,  Ac. 

II.  On  Pleadings,  see  PROCEDURE. 


"STAND     ASIDE"— 6W     CRIMINAL 

LAW. 


I.  Re.«jtitution  of. 

51 1 .  The  criminal  court  will  not  give  an  order 
for  the  ref^titution  of  stolen  jroode,  where  the 
ownership  is  subject  todispute  in  the  civil  court*. 
Regina  v.  Atkin,  18  L.  C.  J.  213 kbK.h,  293,. 
Q.  B.  1874. 


STOPPAGE       IN      TRANSIEU,— Srr 
ATTACHMENT,  DELIVERY,    SALE. 


STATE  PAPERS, 

I.  Privilege    of,   see   PRIVILEGE  COM- 
MUNICATIONS. 


STATUS— 5«j  CIVIL  STATUS. 

I.  Change  or,  see  COSTS. 

II.  Of  Church  Wardens,    see     CHURCH 
WARDENS. 

III.  Or  Corporations,     see     CORPORA- 
TIONS, 

IV.  Of    Municipality,    see    MUNICIPAL 
CORPORATIONS. 

V.  Op  Municipal  Council,  see  MUNICIPAL 
COUNCIL. 


STATUTKS— See  ACTS. 

I.  Of  Foreign  Countries,  see  PRESCRIP- 
TION, Foreign. 


STATUTE    OF    FRAUDS— See    EVL 
DENCE. 

STEAMBOAT    COMPANY. 

I.  Liability  of,  see  CARRIERS. 


STEWARDS. 

I.    Op   Vessels,    see    MARITIME    LAW, 
Rights  of  Seamen. 


STOCK. 

L  In  Banes,  see  BANKS. 
IT.  In  Joint  Stock   Companies,   see  COM- 
PANIES, 
m.  In   Railways,  see  SHAREHOLDERS- 


STORAGE— .^<>e    BAILMENT.^,     CAR- 
RIERS, DEPOSIT,  Ac. 


STRAY     CATTLE— See    RAILWAYS, 
Liability  op,  for  Accide.vts. 


STREAMS— &c      RIVERS,      SERVI- 

TUDES,  Ac. 

I.  Rights  of  Seigniors. 

612.  A  seignior  by  hi*  i^ant  from  the  Croirw 
aoc^^uired  a  riglit  of  property  in  the  i>oil  over 
which  a  navigable  river  flowed,  but  in  the  mn- 
ning  water  he  had  only  a  right  of  servitude  while 
it  passed  through  or  Before  the  land  he  retained 
in  his  possession,  whioh  did  not  authorise  hiro 
to  divert  the  stream  or  use  the  water  to  the  prr- 
judice  of  other  parties  above  or  below  him.  St 
Louijt  &  St  LouM,  S.  H.  675,  K.  B.  A  3  Rev.  de 
Leg.  329,  P.  C.  1834  A  1841. 


STUDENTS. 

I.  Exemption  of. 

613.  On  an  appeal  from  a  conriction  before 
the  recorder  of  the  city  of  Quebec,  condemning 
the  defendant,  a  student  of  Laval  Universitv,  to 
pay  a  tax  of  $1,  imposed  by  tlie  city — HeltL 
that  students  in  public  schools  are  exempt  from 
such  tax,  and  that  Laval  University  is  such 
public  school,  and  that  a  student  at  such  Unt- 
versity,  though  indentured  at  the  panie  time  t<> 
an  advocate,  could  not  be  deprived  of  bis  pri- 
vile«res  as  a  student  in  a  public  school.  Bour 
dages  cxp.,  11  L.  C.  R.  457,  S.  C.  1861. 


SUB-LEASE— 5c«    LEASE. 


SUBPCENAS— 5ec  PROCEDUBE. 


SUBROGATION— &«  PAYMENT. 
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SUBSTITUTION. 


SUBSTITUTION. 
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SUBSTITUTION. 

I.  Aco&KTiov  UKOBB,  «e«  Beprkpbntatiov  IK. 

II.  AoTiOH  BT  Tutor  TO,  514. 

III.  Effbotof,  615<619. 

IV.  FiDBI  COMMISSAIRE,   520, 

V.  Of  Attobkbys  gee  ATTORNEYS. 

VI.  Opexivg  of,  521 . 

VII.  Power  of  Curator  to,  522. 

VIII.  Power  of  Institute,  523-527. 

IX.  Power  of  Substitute,  528. 

X.  Power  of  Tutor,  see  TUTORSHIP. 
XL  Registration  of  529. 

XII.  Representation  in,  530-532. 

XIII.  Salb  of  Substituted  Property,  533- 
534. 

XIV.  What  is,  535. 

II.  Action  by  Tutor  to. 

514.  A  tutor  to  a  subatitutioa  bae  no  right  to 
bring  action  as  such  against  the  usufructuaries 
on  account  of  waste  or  abuse  of  the  property  of 
the  Bub^titution.  Gauthier  v.  Boudreau  et  al.t  3 
h.  C.  J.  54,  S.  C.  l«57. 

III.  Effbot  of. 

515.  A  bequeathed  property  to  B,  with  sub- 
stitution at  B's  death  in  favor  of  his  eldest  son, 
jind  his  eldest  son  died  without  issue  before  B, 
himself— JETe^jConfirming  the  judgment  of  the 
court  belowi  that  B's  surviving  son,  though  his 
second  in  point  of  birth,  was  entitled  to  claim 
under  the  substitution  as  the  eldest  son,  and 
that  Cuiio^K^uentlj,  a  sale  of  the  property,  made 
by  B  and  his  deceased  eldest  son,  was  null  and 
void  quoad  the  claim  of  ihe  surviving  son  of  B 
Duder  the  substitution,  the  substitution  not  be- 
in^  open  until  the  death  of  B.  McOarikey  A 
MarU  »  L.  C.  R.  23,  Q.  B.  1858. 

5i6.  The  testator  left  his  property  to  his  two 
children,  a  son  and  a  daughter,  providing  that 
tbey  were  to  u.^e  and  enjoy  the  revenue  thereof 
during  their  lifetime,  and  to  transmit  it  to  their 
children,  who  also  were  forbidden  to  sell  or 
alienate  the  property,  but  to  transmit  it  to  their 
children,  that  is  to  say,  to  the  great  grandchil- 
dren of  the  testator.  In  1808,  the  year  follow- 
ing the  death  of  the  testator,  a  partition  was 
made  of  the  property  of  the  testator,  in  virtue  of 
which  the  son  took  two-thirds  and  the  daughter 
one-third.  In  1861  the  grand-daughter  of  the 
son  of  the  testator,  being  the  first  in  whose  favor 
the  substitution,  accozding  to  the  will  of  the 
testator,  openedt  brought  action  en  partage  for 
her  share  of  the  property,  based  on  the  princi- 

Ele  that  the  share  of  the  property  which  fell  to 
er  grandfather  remained  always  in  his  stock, 
the  defendant  pretending  that  the  partition 
should  be  made  par  Hie  instead  of  par  souche — 
Heldy  maintaining  the  pretensions  of  the  plain- 
tiff, that  in  a  substitntioo  made  in  collective 
terms,  such  as  was  the  one  in  question,  the  sub- 
stitute property  should  be  divided  according  to 
stock,  and  not  according  to  head.  JDumont  v. 
Dumanty  7  L.  C.  J.  12,  S.  C.  1862  ;  937  C.  C. 

517.  And  heldy  alsoi  that  the  substitution  be- 
ing opened  in  flavor  of  one  of  the  sul^titutes 
before  the  others,  a  partition  may  be  demanded 
ia  favorof  such  first  substitute  without  waiting 


for  the  opening  of  the  substitutiou  in  fiavor  of 
the  othera.    lb  &  689  C.  G. 

518.  The  word  usufructy  used  in  a  donation 
aa  describing  the  rights  intended  to  be  conveyed 
to  a  donee,  may  be  constructed  to  mean  rights  to 
be  enjoyed  by  a  person,/aT«o^  de  substiiuiion,  if 
the  general  purport  of  the  deed  of  donation  in- 
dicates the  intention  of  the  donor  to  create  a 
substitution,  and  not  merely  to  transfer  to  one 
person  the  usufruct  and  to  another  the  nuepro- 
prUU^  Joaeph  &  CasionguaVy  8  L.  C  J.  62. 
Q.  B.  1863 ;  928  C.  C. 

519.  Where-a  mother,  by  deed  of  donation, 
left  a  certain  propertv  to  one  of  her  sons,  on  condi- 
tion that  if  he  siiould  die  before  his  brothers  and 
sisters  the  property  should  return  to  the  legiti- 
mate childjpen  of  the  latter  par  souche—Heldy 
that  the  children  of  a  brother  of  the  donee,  who 
had  died  since  the  donation  was  made,  were  en- 
titled to  a  share,  as  well  as  those  of  tlie  brothers 
and  sisters  who  died  subseouently  to  the  dona- 
tion. Leclerc  et  al&  Beaudry,  5  R.  L.  626  & 
12  L.  C.  J.  178,  p.  C.  1873 ;  957  C.  C 

1 V.  FiDEI   COMMISSAIRE. 

520.  The  donor  gave  to  her  daughter  bv  deed 
of  donation  inter  vivoa  the  enjoyment  ana  usu- 
fruct during  life  of  a  certain  immoveable  pro- 
perty, and  the  property  therein  to  the  children 
10  be  bom  in  lawful  marriage  of  the  donee,  stipu- 
lating that  for  that  purpose  the  property  would 
remain  sub-^tituted  to  the  children.  But,  incase 
the  douee  died  without  children,  the  enjoyment 
and  usufruct  of  the  property  would  revert  to  her 
a  brothers  and  sisters  surviving  her,  and  if  all 
her  brothers  and  sisters  were  dead  the  property 
would  belong  to  their  children,  born  in  lawful 
marri^,  to  be  divided  between  thempar  soucAe 
-^Heldy  that  the  donation  thus  maile  created  a 
substitution ^(iet  commUsaire,  Castonauay  A 
Castonguay,  U  L.  C  R.  308,  Q.  B.  1857. 

VI.  Opening  of. 

521.  Where  the  testator  left  to  his  third  son 
the  enjoyment  of  certain  property  during  his 
lifei-time,  and  the  property  thereof  to  his  eldest 
legitimate  male  children,  b(»rn  or  to  be  born 
of  .the  marriage,  at  the  time  of  his  death,  and,  in 
default  of  such  male  children,  to  the  children  of 
another  son,  etc—He/d,  that  the  substitution 
opened  at  the  death  of  the  first  mentioned  son  ; 
and  that  where  the  oldest  male  child  of  the  lat- 
ter had  died  previous  to  the  death  of  his  father, 
the  second  male  child,  issue  of  the  marriage,  was 
entitled  to  succeed.  McCarthy  et  aL  &  Hart, 
3  L.  C.J,  29,  Q.B.  1858. 

VII.  Power  of  Curator  to. 

522.  Before  the  substitution  is  open,  the  cura- 
tor to  the  substitution  has  no  right  or  interest 
to  oppose  a  sale  of  the  immoveable  substituted 
Wilson  V.  LebUnc  &  Ublanc,  13  L.  C.  J.    201, 
S.  C.  R.  1869. 

VIII.  Power  of  Institute. 

^23,  Where  substituted  property  is  sold  for 
debta  due  by  the  author  of  the  sub^Jtitution,  the 
Institute  may  legally  become  purchaser  of  the 
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WABBANTa 
WABEAin!8. 


wa]sbani:b> 


•  f,  %^    * 


J'  Op  AuMMSft,  ^2. 

S'Pw  CoteiTHtKT,  33. 
r.  SiHTidfe  o».  35. 

I.  Of  Arrest. 

32.  The  oiniseion  to  state  in  a  warrant  of 
arrest^  iseued  by  the  speaker  of  the  Quebec  Le* 
eie/li^tivef  Afltoeinbly,  the  grouhas  and  reasons 
the^fbr  is  not  fatal.  Dansereau  exp ,  19  L.C  J. 
210,  Qi  B.  1876.  ^ 

II.  Or  GOMMITMKKT. 

33.  On  the  retnm  of  a  writ  of  habeas  corpus 
— J^f  24  that  a  formal  warrant  of  commitment 
mij  be  substituted  for  an  informal  one,  and 
that  the  substitution  need  not  be  referred  to  in 
words  in  the  subsequent  warrant,  since  so  long 
as  thex^  is  a  good  warrant  auth6rizing  the  deten- 
tion of  the  prisoner  it  does  not  matter  how  many 
bad  wfllrrants  there  are.  Begind  v.  Murray ^  2 
L'.  C.  L.  J.  89,  Q.  B.  J866;      ' 

III.  Srhticbof. 

34.  A  private  person,  without  the  authoriza- 
tion of  a  constable  or  police  officer,  is  not  enti- 
ced to  serve  warrants,  and  is  liable  in  damages 
f6r  false  arrest  if  he  do  so,  although  he  may 
have  at  the  tiipe  a  warrant  in  his  possesion. 
Lareau  &  Archamhault,  16  L.  0.  J,  8o,  S.  C.  R. 
1872. 


WARRANTY— 5ee  SDRETY8HIP. 

I.  AoTioK  AoAiKST  Warbavtobs,  su  AC- 
TION EK  GaBAVTIE. 

II.  Bt  Aobnt,  36. 

III.  Bt  MnvxoiPAt  Corporations^  36. 

IV.  CoNTnfumo,  37. 

V.  Conventional,  38. 

TI,  Htpotheo  Rxsultino  from,  see  HYPO- 
TH£G 
VII.  In  Inburanoe,  see  INSURANCE. 
Vni.  Interpretation  op,  39. 

IX.  Letter  op,  see  SURETYSHIP. 

X.  Obligation  or  Warrantor,  40.* 

XL  Of  Debts  Sold  bt  Assignee  in  Insol- 
TBNCT,  see  INSOLVENCY. 

XII.  Of  Letter  vndeb  Sub-Lbasei  8t€  AC- 
TION en  Garantix. 

Xin«  Of  Machinxrt,  .41 

XIV.  Of  N^ighbobivo  Pboprietors  fob 
Damages,  see  ACTION  en  Gabantib. 

XV.  Of  Public  Officers,  see  ACTION  bn 

XVI.  Of  Things  Sold>  set  SALE. 
Xyil,  What  is,  42,  43. 

II.  Bt  Agent. 

35.  Defendants  were  the  a^nts  of  the  plain, 
tlif  for  the  purpose  of  oollectmg  a  debt  of  <£850, 
doe  bv  certain  persons  resideifttm  Upper  Can- 
£A%»  The' defendants  ^  ^ch  agients  aecordindj 
ixfdk  ^teps  to '(iollect  the  amotint'' from  Uie 
i<|ll$tors,'  or  one  of  them  then  in' Quebec  and,  to 
fuitber  tite  mati^ri  tk>okpa^ment  djf  partof  th^ 


debt  in  cash  and  the  note  of  ^^^ 
Aendanis  fbr  th«  bakiiiee,  jAyiMtf^lb 
order' which  note  tM^xoAij  pokii  \ 
BM,  that  a  «haivj^x)f  it«  per  otet. 
the  oolkctlOD  oflhb'debt  did  not 
imply  a  warranty  oT  the  note  on 
the  agent,    OhUs'^.JomphetmLZ 
22,Q.B.1847. 
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in.  Bt  a  Municipal  Corporation. 

36.  Municipal  corporations  are  booiMf  to> 
guarantee  the  sales  of  property  hf  them  made 
for  taxes,  but  only  in  toe  same  manner  a» 
officers  of  justice  are  bound  to  warrant  tbeir 
acts.  Panud  A  The  Carparaiion  of  ike  Cmtif 
of  Arihabaeka,  17  L.  G.  B.  99,  Q.  fi.  1867,  i 
JaariUu  v.  Boom  k  Armstrong  k  The  (hrpom^ 
Hon  of  the  County  ofBeamce  ei  aL^  19  L  €.  J. 
10  ft  1  Q.  L.  K.  33,  8.  0.  B.  1864. 

IV.  Continuing. 

37.  Where  the  defendant  wrote  a  letter  t^ths* 
plaintiff  in  the  fbliowing  words  r*^  At  the  reqoeM 
«•  of  my  eon-in-Iaw,  Mr.  8.T,  Pierce,  I  write  the 
**  to  inform  you  that  I  will  jguaiantee  to  jto*  tbe 
'*  payment  of  any  debt  which  he  may  cdDtraci 
*'  with  you  for  pianoforteis  notexeeeoior  12^ 
'*  in  amount,  whether  the  same  be  closed  bj  his 
"  note  or  otherwise*  You  axe  at  liberty  to  look 
*'  upon  this  as  my  undertaking  to  pay  jroo  on 
"  his  default  in  the  event  of  your  givixH?  bim 
«  credit  to  that  extent  '*— JETcid,  oo  actioQ 
brought  that  such  a  letter  waa  not  a  contiinio^ 
guarantee  so  as  to  hold  the  defendant  Iial>le  for 
a  debt  contracted  by  the  son^in^Iaw  9on>e  time 
subsequently  to  the  payment  of  the  frst  debt  of 
$2000  and  upwards.  Nnium^et  oL  ¥.  Bomnfr 
8  L.  C.  J.  220,  8.  0.  1864. 

V.   CoirTEKTIONAL. 

38.  Conventional  warranty  overrides  lefil 
warranty.  TheChaudsre  €hla Mming  Csv^tf 
k  DesbaraU  et  al,  4  B.  L.  645  J^  17  L C. Il5> 
P.  C.  1873 ;  1607  C.  C. 

VIII.  iNTERPRETATlOir  OP. 

39.  The  followine  letter  of  wairanty  addifveii 
to  the  plaintiff,"  please  let  Mr.  H.  have  wii^c- 
"  ever  sashes,  doors,  etc.,  he  may  want,  tad  I 
**  will  settle  for  the  same ; "  applied  poly  to  &!- 
vances  fh)m  L.  to  H.  for  the  constructioo  of  tb« 
house  then  in  course  of  erection,  and  not  to  a 
building  subsequently  comokenced.  JUs^  ^^ 
Brooks,  1.  B.  Cf.  242,  S.  C.  B.  1871. 

X.  OBUOiVioir  OP  Wabxav«>b. 

40.  The  obligation  of  the  ^oraiUformA  ia  aot 
extinguished  by  a  decrit  which  does  not  yo^ 
the  charge,  even  where  the  aiquatitr  bcoiBtt 
odjudieataiTe  under  the  deer^L  S^itSmd  <  u- 
ioumeau,  19  L.  C.  J.  40,1}.  B.  1114. 

Xin.  Op  Machiksbt. 

41.  Where  the  de|)H|d«it  waa  s«rI  fv*^ 
price  of  an  engine  pan^mimi  ftttn  th«  pl^>*^ 
^H$14,  that  he  wat  noi  homff  to  pqr  tm'9^ 
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SUCCESSION. 


SOCCESSION. 


^m 


VIII.  Or  Father  to  Propebtt  of  Minor 
Chiu)rbk,  665, 

IX.  Primooekiture,  556-^9. 

X.  Bentkciatiok  of,  560  569. 
XI:  Represeittation,  570. 
XJI  Rbtrait  SnoaE880RAL,571. 

Xllt.  Returns,  572. 

X(V.  Right  of  Alibesto  Succeed^  573. 

XV.  Rights  of  Purchaser,  574. 

XVI.  Testambntarv,  575. 

XVII.  To  Substitution,  see  SUBSTITU- 
TION. 

XVJII.  To  Wife's  Estate,  579. 

XIX.  Transfer  of  Rights  in,  577. 

XX.  Under  Bigamous  Marriage,  578. 

XXI.  Vacant,  579. 

I.  Ab  Intestate. 

536.  Id  an  action  for  the  recovery  of  two 
jears'  interest  on  £500,  bequeathed  to  the  wife  of 
the  plaintiff  by  her  fAiMr-^Hild,  ooHfirmtDgthe 
judgment  of  the  court  below,  that  the  father 
Bucoeeds  to  the  ipoveable  property  of  hie 
children,  where  such  children  died  intestate  and 
without  children,  and  would  also  succeed  to  the 
right  of  legacy  given  bv  the  testator  to  the 
mother  of  SechiQren  ana  who  had  died  intes- 
tate. JUidk  Prevogt,  1  L.  C  J.  320,  Q.  B. 
1857;^26&627C.C. 


sentatives  of  the  testator  had  no  right  of  ,aQ^ioo 
to  claim  any  sum  of  money  from  tne  defendant, 
and  could  only  ui|^  their  claim,  if  they  had  aQj, 
by  means  of  an  action  against  all  the  executors, 
lb.,  17  L.  C.  R.  157  A  1  L.C.L.J.  86. 

IV.  Heirs. 


541.  Action  by. — One  cannot  kMringan  aojti<v» 
as  creditor  of  an  estate  of  which  be  is  at  i^'e 
same  time  claimine  to  be  an  l^ir.  FrcMr  v.. 
Abbott  e/  aZ.,  5  R,  L.  2.34,  S.  C.  1873. 

542.  Liability  of. — In  an  action  against  i^» 
heir  by  a  creditor  of  the   deceased,  where ^the- 
heir  pleaded  by  peremptory  exception  that  the 
deceased  had  bequeathed  all  his  property  ^y  will 
and  that  he  hinrseif  was  not  in  possession  of  aor 
portion  of  the  property,  and  the  piaintifis  ^fte- 
murred  on  the  ground  that  the  d^feodani  had 
not  set  up  his  renunciation  of  the  succe^siOo*^ 
Held,  reversing  the  decision  of  the  court  hiiom 
that  the  allegations  of  the  plea  were  su^fficientv 
and  that  the  defendant  ought  to  be  allowedto  e^ 


II.  AOOEBTANOE  OF. 

r 

537.  Where  the  heirs  of  a  deceased  person, 
after  having  done  certain  acts  as  sucn,  and 
which  implied  an  acceptance  of  the  succession, 
formally  renounced  it,  and  brought  action 
against  the  holder  of  certain  lots  of  land  which 
belonged  to  the  estate  of  their  father  at  the 
time  of  hi"  marriage  with  their  mother,  for  their 
dower — Held,  that  the  renunciation  made  by 
tiiem  of  the  succession  was  null,  and  that  they 
could  not  claih)  the  customary  dower  to  whicn 
they  would  have  been  otherwise  entitled.  Filion 
ti  al.  V.  Be  BeaajeUi 5  L.  G.  J.  128,S.  C.  1860 : 
1467  C.  C. 

538.  In  an  action  against  a  presumptive  heir 
by  a  creditor  of  the  deceased — Htldy  that  a 
collateral  heir  cannot  be  held  to  have  accepted 
a  succession  befbre  the  renunciation  of  the  neir 
direct,  and' before  such  renunciation  has  come  to 
his  knowledge,  and  that  no  act  of  an  heir  after 
his  renunciation  can  ^  considered  as  an  act  of 
heirship,  inasmuch  asoncehavingrenouncedhe 
cannot  accept.  Xoootev.  Lajrangois,  15  L.C.R. 
]4d,C.C.  1865, 

in.  Curator  to  Vacant. 

539.  Action  was  brought  by  the  curator  to  a 
vacant  estate  to  recover  a  specific  sum  of  money 
from  one  of  the  executors— IfeH  that  inasmuch 
as  the  testator  by  his  will  instituted  universal 
and  special  legatees,  to  whom  the  defendant  was 
accountable  as  the  representative  of  one  of  the 
executors  of  the  said  will,  and  inasmuch  as 
there  was  no  proof  of  record  of  the  lapsing  of 
these  legacies,  or  that  the  succession  of  the  said 
testator  was  vacant,  that  the  nomination  of  the 

urator  was  to  be  regarded  as  a  nullity .  McPhee 
c    Woodf>ndge,  111.  C.J.  100,  SC.  1865, 
t540.  And  ntld^  in  appeal j  that  the  legal  repre* 


to  proof  on  them.    Webb  v.  Hallf  15  L.    C. 
173.  Q.  B,  1864. 

543.  Parties  seized  hypothecarily  of  propertiea 
held  by  them,  by  virtue  of  a  donation  bylUib- 
debtor,  cannot  plead  the  prescription  of  te» 
years,  if  they  have  become  heirs  at  law  of'tij^ 
debtor,  by  reason  of  his  death,  since  toe  date  of 
the  donation,  and  have  not  renounced  bis  suc- 
cession. Berikelet  v.  Deaseetctl,  12  L.  C.  1- 
336,  SC.  1869. 

544.  And  where  a  married  woman  had  been 
condemned  for  the  murder  of  her  husband,  and 
her  property  was  confiscated   to  the  Crown-^ 
Held,    on  action    brought  by  the  lawyer  who 
defended  her,  for  the  value  of  fiis  services,  that  if 
the  property  had  been  restored  to  the  heirs  of  the 
convict,  that  they  would  be  held  bound   to  djbf- 
charge  the  obligation  to  which  the  property  was 
legally  subject,  but  only  in  so  far  as  they  .|md 
benefited  by  it   Gauthier  v,  JoiUrcut,  1  R.  L. 
473,  S.  C.  1869. 

545.  And  held,  also,  that  this  liability  woujd 
only  extend  to  the  charges  affecting  the  share  <^C 
the  mother  in  the  community,  and  not  to  4he 
rights  of  survivorship  which  she  had  lost.    {b. 

546.  Pouters  o/.—ln  a  petitory  action  tjC^  re- 
cover possession  of  &n  immoveable,  the  ^Quit 
expressed  the  opinion  that  in  this  country  a 
person  could  be  i^t  once  heir  to  an  immoveable 
of  th  e  testator.  Bochon  ettucy,  Dwih^e  etux., 
property  apd  legatee  of  the  moveable  propertr 
3  L.  C.  J.  183,  S.C.  1859 ;  712  C.C.  * 

641,Pighis  of.^ln  an  action  in  declaration  of 
a  hypothec  by  the  heir  of  the  proper  creditor—^ 
Hetd,  on  the  plea  of  the  defendent,  that  hecoujd 
not  oppose 'in  his  own  name  to  such  action  the 
will  of  the  creditor,  bequeathing  this  debt  to  a. 
third  party,  notwithstanding  a  notice  given  to 
him  by  the  executor  that  he  would  demand  such 
bequest,  but  that,  in  the  absence  of  the  delivery 
of  the  legacy,  the  heir  could  receive  the  amount 
of  the  debt  and  give  therefor  a  good  and  valj4 
discharge.  DcTieau  v.  Frothingham,  3  L.  C.  tt* 
145,  S.C.  1852. 

548.  In  an  action  pro  socio  by  a  surviving 
partner,  the  heirs  and  universal  legatees  mus^ 
be  called  in,  and  an  order  to  that  effect  may  be 
given  by  the  court,  instead  of  dismissing  the 
action.  Douk #  Smith,  15 L.  C.  J.  ftS  Q,  ^.1871.. 
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II.  Alimkntart  Bequests. 

45.  Payments  made  to  an  alimentary  benefi- 
ciary under  an  alimentary  beqtieBt  cannot  be 
^et  up  against  the  beneficiary,  at  Uie  final  parti- 
4 ion  of  the  estate,  a<4  payments  on  account  o\'  his 
hliare  in  the  puccession.  Mutr  ti  al.  &  Muir,  15 
J..  C.  J.  309  Q.  B.  1871  &  18  L.  C.  J.  96,  P.  C. 
•Ib74. 

III.  AuTHEMTio,  see  Notarial. 

46.  In  wills  before  notaries  the  notary  and 
witnesses  must  underfitand  the  langua^  of  the 
testator,  and  also  that  in  which  the  will  is  drawn. 
McLennan  k  Dewar,  13  L.  C.  J.  102,  Q.  B. 
1868. 

47.  And  where,  therefore,  a  will  was  drawn  in 
French  by  a  notary  who  did  not  understand  the 
testator,  who  only  understood  and  spoke  Gaelic, 
in  presence  of  two  witnesses,  one  of  whom  under- 
stood Qaelic  but  did  not  understand  French,  and 
the  other  served  as  interpreter,  the  will  wan  de- 
clared null  and  of  no  effect.    lb. 

IV.  Bt. 

48.  Aliens. — ^In  an  action  by  heirs — Held,  that 
sn  alien  cannot  devise  by  will,  and  that  the 
succession  of  such  alien  would  devolve  to  his 
grandchildreui  natural-born  subjects,  to  the  ex- 
clusion of  his  own  children  who  were  a2ten5.:|c 

Donegani  v.  Donegani,  S.  R.460,  K.  B.  1831. 

49.  Consorts^^Ji  will  by  husband  to  wife, 
executed  alter  the  paf^ainj;  of  the  statute  11  Geo. 
in.  cap.  83,  is  valia.  De$  Islets  v.  Dupris,  2  Rev. 
de  L6fr.  438,  K.  B.  1821  ;  831  G.  G. 

50.  In  an  action  to  recover  the  amount  of  cer- 
tain legacies — Held,  that  where  wills,  exact 
copies  of  one  another,  are  made  at  the  same  time 
by  husband  and  wife,  and  contain  the  same 
legacy,  the  legacy  is  only  payable  once.  Clement 
etdv.  Ledue,  I  L.  G.  L.  J.  99,  S.  G.  1866. 

51.  Insane  Persons. — When  a  person  is  once 
proved  to  be  insane,  the  existence  of  a  lucid 
interval  requires  tne  most  conclusive  testimony 
€0  establish  it,  and  the  validity  of  a  will  made 
during  an  alleged  lucid  interval  will  not  be 
presumed,  in  the  absence  of  such  testimony. 
Close  v.  Dickson  etal,n  L.  G.  J.  59,  S.  G. 
1873. 

52.  Minors. — In  a  petitory  action  by  a  pur- 
chaser at  a  judicial  sale  of  certain  lots  of  land 
belonging  to  a  succession,  to-obtain  possession  of 
a  property  in  the  hands  of  a  third  ptkTty^Held, 
that  a  minor  at  the  age  of  twenty  vears  could 
not  dispose  of  his  immoveables  by  will .  Loran- 
ger  &  Boudreau,  9  L.  G.  R.  385,  Q.  6.  1859,  and 
note  to  art.  458,  page  839,  supra. 

V.  Gapaoitt  of  Testator. 

53.  In  an  action  to  set  aside  the  codicil  to  a 
will  on  account  of  undue  influence — HM,  that 
where  the  testator  was  not  interdicted  at  the 
time  the  will  was  made,  and  where  there  was  no 
proof  of  hallucination,  the  presumption  was  that 
ne  was  of  sound  and  disposing  mind.  Lacombe  ei 

•  By  arU.  26  Ifc  609  of  the  Civil  Code  aliens  may  trans- 
mit l»y  wilier  sucoeesion  in  tne  same  manner  as  British 
bom   omatoralised  sabjects.— Ed. 


al.  V.  Damhourges  ei  al^  3  G.  L.  J.  10,  S.  C. 
1866 ;  834  G.  G. 

54.  A  will  made  by  a  person  who  han  lost  the 
faculty  of  remembering  woords,  but  wose  intel- 
lect remains  uninipairM  as  to  things,  will  be 
maintained.  Marquis  A  Marquis y  1  Q.  L.  R.  50, 
Q.  B.  1876, 

VI.  GODICILS. 

55.  WhaJt  are.-^Where  deceased,  after  the 
making  of  his  will,  drew  and  handed  to  the  plain- 
tiff, throueh  his  private  secretary,  a  cheque  for 
$1000,  and  the  defendant  pleaded  to  action  fbr 
the  amount  that  the  testator  had  never  altered 
or  revoked  his  will,  made  some  six  months  pre- 
viously; that  no  consideration  whatever  oad 
been  ^iven  for  the  cheque,  and  that  when  it 
was  given  to  the  plaintiff  the  donor  was  labor- 
ing under  disease  of  the  brain,  and  was  not  of 
disposing  mind  and  memory — J7«U,  confirming 
the  judgment  of  the  court  below,  that  the  cheqa« 
in  question  was  a  bequest  or  legacy,  in  tlie 
nature  of  a  codicil,  to  plaintiflF,  and  in  so  far 
revoked  the  will  of  the  testator  and  was  per- 
fectly valid  in  law,  and  the  proof  being  that  the 
testator  vras  of  sound  mind  and  understanding 
when  he  made  the  bequest,  the  plaintiff  had  a 
right  to  recover.  Coleiile  et  at  esqualk  Flan- 
aghan,  8  L.  G.  J.  225  &  14  L.  G.  R.  328,  Q.  6. 
1864. 

VIII.  Effict  of. 

56.  A  wife  common  as  to  property  bequeathed 
all  her  properly  to  her  husband,  with  power, 
however,  to  dispose  of  it  en  pleine  proprtiU  io 
favor  of  their  two  children,  but  leaving  it  entire- 
ly to  his  discretion  in  what  manner  it  should  be 
so  divided  between  the  children,and  constituting 
him  also  her  universal  legatee.  After  the  death 
of  the  wife  the  husband  made  a  donation  to  his 
son  (one  of  the  children)  of  three  immoveables, 
of  which  two  were  conquUsp  and  also  of  some 
moveable  effects.  Afterwards  by  his  will  he 
confirmed  this  donation,  and  bequeathed  more- 
over to  the  same  all  hift  property  qtti  se  troweroni 
lui  appartenir  et  <fu*il  aeiaissera  aujowr  de  son 
deeis.  In  an  action  by  the  other  children  for 
their  share  of  tne  property — Held,  that  the 
father  having  died  witnout  bavins  discribated 
the  property  of  the  mother,  that  tEe  partageof 
the  property  should  be  made  according  to  the 
laws  and  customs  of  Lower  Ganada«  luid  con- 
demning the  defendant  'o  render  an  aeooant* 
Benoit  el  tix.  A  Marcilo,  1  Rev.  de  Leg.  140, 
Q.  B.  1845. 

57.  Under  a  clause  in  a  will  which  rmd  **  I 
will  and  bequeath  the  said  house,  land  and  pre- 
mises in  the  said  city  of  Montreal,  and  also  at!  mr 
household  furniture,  plate,  plated  ware,  horses 
and  carria^es,subject,nervert  helesSyto  the  ol^ects 
contained  in  the  eighth  clause  of  my  will,  to  mj 
daughter  Ann  and  her  lawful  heirs,  as  her  tod 
their  sole  and  absolute  property  and  efl«ct<for 
ever,  and  to  be  by  her  owned,  possessed  and 
enjoyed  as  her  own  property,  tne  from  mariul 
control,  and  on  the  express  oondition  Uiat  the 
same  be  exempt  i^nd  in  no  way  held  liable  for 
the  debts  of  herself  or  anv  husband  she  roar 
marry,  and  that  thev  shall  be  apuroprialed  fur 
her  maintenance  ana  sapport*  aod  be  attogether 
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and  for  the  paTmeDt  of  which  a  property  trans* 
ferred  to  the  defendant  was  hypothecated,  to 
which  the  defendant  pleaded  among  other  things 
that  the  plaintiff  had  accepted  the  succession  of 
the  deceased,  her  brother,  and  therefore  conld 
not  recover — Held,  reversing  the  jud|^ment  of 
the  court  below,  on  proof  that  the  plaintiff  had 
retained  in  her  hands  the  sum  of  X20,  found 
among  the  papers  of  the  deceased,  and  had 
caused  to  be  cashed  a  cheque  for  £25,  which 
money  she  had  also  appropriated  to  her  own 
use,  that  this  was  tantamount  to  an  implied  ac- 
ceptance, and  her  renunciation  subsequently 
made  was  of  no  yalue.  Orr  k  Fisher  ts  guaC, 
5  L.  C.  R.  2?,  Q.  B.,  1866  ;  661  C.  C. 

561.  Wii«;re  an  aciion  was  brought  against 
certain  heins  for  the  amount  of  two  oi>ligationt', 
made  by  the  deceased  in  favor  of  the  plaintiff. 
and  Sf'me  of  the  defendants  appeared  and 
pleaded  iheir  renunciation  of  the  succession; 
but  it  was  proved  that  the  renunciation  was 
made  only  a&r  the  institution  of  the  action — 
Jleld,  that  the  action  must  be  dismissed  with 
regard  to  them,but  with  costs  in  ftivor  of  plaintiff. 
ne  Montreal  City  and  District  Building  Society 
y.  Kerfut  et  al,  4  L.  C.  J.  54,S.G.1861;  664  CO. 

562.  The  defendant,to  an  action  by  his  brother 
jibr  pof*session  of  a  certain  claim  by  him  under 
his  mother's  will,  and  of  which  wifl  the  defend- 
ant was  named  executor  and  universal  legatee, 
set  ap  his  contract  of  marriage,  whereby  he  was 
granted  certain  property  by  nis  father  and  mo- 
ther, of  a  value  much  greater  than  that  left  by 
them  in  their  wills,  and  also  whereby  he  re- 
nounced all  rights  he  might  haye  had  in  their 
succession — Meld,  that  such  renunciation  onl^ 
applied  to  the  ab  intestate  succession  of  his 
parentj^,  and  not  to  particular  legacies  such  as 
that  in  question.  Frechette  v.  Frechette^  6 
L.  C.  J.  329,  S.  C.  1862. 

563.  No  act  of  an  heir  after  his  renunciation 
can  be  considered  as  an  act  of  heirship,  inas- 
much as,  having  once  renounced,  he  cannot 
accept.  Lavcie  y.  Lefran^ois,  15  L*  G.  B.  146, 
C.  C.  1866 ,  661  C.  C. 

564-  The  plaintiff,  in  consideration  of  certain 
property  given  to  him  by  his  parents,  by  hie 
coiitraci  of  marriage,  stipulated  that  the  pro- 
perry  thuH  given  to  him  should  be  in  lieu  and 
place  of  all  rights  of  succession  or  of  legitim 
that  he  hatl  or  could  have  in  the  future  succes- 
sion of  his  lather  and  mother,  which  succesf^ion 
he  thereby  renounced.  Many  years  afterwards, 
however,  his  brothers  and  sisters,  as  well  as  his 
parents,  having  died  before  him,  he  brought 
action  against  uieir  representatives  to  recover  a 
portion  of  the  estate  of  his  mother,  which  ha«i 
Deen  given  to  some  of  his  brothers,  and  which 
had  in  the  interval  been  subject  to  many  trans- 
fers from  the  one  to  the  other,  some  of  which 
were  of  doubtful  legality.  Thedefendantshold- 
en  of  the  property,  relied  upon  the  renuncia- 
tion made  oy  the  plaintitf'in  his  niairiage  con- 
tract— 2re2(i,reversing  the  judgment  of  the  court 
below,  that  in  princij^le  the  renunciation  of 
future  successions  of  living  persons  were  ineffec- 
tive, except  in  marriage  contracts  of  female 
children,  and  that  his  brother  not  having  been 
duly  authorized  to  intervene  in  such  deed,  it 
was  absolutely  null  and  void,  and  the  parties 
would  be  ordered  to  account  Crevier  k  Roche- 
leau  ti  alt  16  L.  C.  K.  328,  Q.  B.  1866. 

BR 


565.  The  plaintiff  ami  hi«  wife  gave  to  their 
son,  by  deed  of  donation,  a  certain  im moveable 
property,  subject  to  a  charge  or  rent  of  $350, 
witn  interest  at  twelve  per  cenL  The  sou,  by 
his  contract  of  marriage,  established  mutual 
donation  of  usufruct  k»etween  himself  and  his 
wife  of  all  the  property  of  which  the  first  dying 
should  be  possessed  at  the  time  of  hi.s  or  her 
death.  The  son  died  leaving  no  children,  his 
nearest  of  kin  being  his  father  and  mother. 
The  wife  entered  into  the  usufruct  of  the  pro« 
perty  under  the  contract  of  marriage  referred  to, 
and  the  father  brought  action  for  the  recovery 
of  the  charge  to  which  the  donation  of  the 
property  was  subject,  and  for  arrears  of  inter* 
est  thereon.  The  wife  pleaded  that,  as  the 
heir  of  his  son,  there  was  confusion  of  the 
quality  of  debtor  and  creditor  m  the  fatner,wlio 
was  therefore  without  right  to  bring  such  action 
~*Held,  that  without  especially  renouncing  the 
succession  of  hfs  son,  which  he  had  not  done 
the  plea  of  the  defendant  must  be  maintained, 
and  the  action  dismissed.  •  DesauteU  v.  Lcarutt  1 
R.  L.  485,  S.  G.  1869. 

666.  A  renunciation  made  by  a  woman  of 
the  testamentary  succession  of  lier  husband  is 
not  affecteti  by  the  fact  that,  as  executrix  of 
the  will  of  her  husband,she  has  received  a  sum 
of  money  and  appropriated  it  in  reduction  of 
her  dower.  Ackerman  y,Gauthier  et  tnr.,4  R.L. 
224,  S.  G.  1872. 

567.  The  heirs  of  a  succession  may  renounce, 
after  action  brought  against  them  upon  a  judg^ 
ment  declared  executory,  and  that,  even  upon 
the  day  fixed  for  the  hearing,provided  they  have 
committed  no  act  of  acceptance.  MulhotUmd  v 
Halmn  et  al,  5  R.  L.  184,  S.  G.  1873 ;  666  & 
667  C.G. 

668.  Heirs  at  law  against  whom  it  is  sought 
to  make  a  judgment  executory  must  pay  costs 
up  to  date  of  renunciation.  lb.  &  17  L.  G.  J. 
318,  8.  G.  1873 ;  668  C.  G. 

669.  Legafees  who  accept,  renounce  thereby 
their  rights  in  the  succession,  unless  such  lega- 
tees are  outside  of  the  succession.  Richer  v. 
Vover  et  al.,5  R.  L.  691,  P.  G.  J 874;  712  &  713 

C.  G. 

XI.  Representatiok. 

570.  The  plaintiff  claimed,  under  the  will  of 
his  £reat-grand mother,  a  third  of  a  certain  un- 
divided immoveable  property  which  had  been 
left  by  Haid  will  to  the  daughter  of  the  tes- 
tatrix and  her  husband  in  usufruct,  and  the 
property  to  their  children  then  living-— J9e/(^, 
that  the  term  *'  children  then  living"  comprised 
the  grandchildren,  descendants  in  a  direct  line, 
of  the  testatrix,  and  that  by  right  of  representa- 
tion, said  grandchildren  held  directly  under 
their  great-grandmother,  and  not  from  their 
mother,  their  ri<rht  to  the  legacy  of  the  immove- 
able property  by  them  claimed.  Glackmeyer  v. 
The  May  or ^  dtd  of  Quebec  k  Lagueuxy  11 
L.  G.  R.  18,  S.  G.  R.  1860. 

XII.  ReTRAIT  SUCOESSORAL. 

671.  The  action  en  retraitmcceasoraldoeB  not 
exist  where  the  transfer  has  for  its  object  a  fixed 
and  definite  share  in  an  immoveable.  LecUrc  et 
al,  y.  Beaudry  et  ali  10  L.  G.  J.  20,  S.  0. 1^6. 
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XIII.  Returvb. 

6T2.  Under  the  legielature  of  1 774  and  1801 
lieirpare  liable  to  return  into  the  «ucce«8ion 
4ionationfl  made  to  them  inter  vivoi  by  the 
<1(H;eafie«l.  Tonnancour  et  ux.  &  SalvaSt  15 
1,.C.J.  113,  Q.B.  1871;  712  eiseg,  C.C. 

XIV.  Right  of  Alievsto  Suooebd. 

573.    Action  was  brought  hj  perrons  belong- 
ing to  the  United    8ut«e,    claiming  as  brothers 
^ni  Histers  of  deceased,  a  naturalized  citizen  of 
Canada,  to  be  entitled  lo  share  in  his  estate  and 
«(«ccession  with  the  defendant,  another  brother, 
«l80  a    naturalized  citizen    of  Canada.    The 
plea    was   that   as     aliens     they     could    not 
n^ncceed-^Held,   that  under  12   Vic  cap.  197, 
ihey  were  in  the  same  position  as  a  natural- 
4ioni  subject,  and  could  claim  conjointly  with  a 
naturalized    heir,   both  real  and  personal  pro- 
lierty,  and  that  although  pergonal   property  be 
not  n.entioned  in  such  act,  it  must  be  taken  to 
lie  included  in  thelareer  term,  real  estate.  Corse 
&  al.,  V.  Chrse,  4L.  C.  R.  310,  S.  C.  1864. 

XV.  Rights  or  Puechaser. 


were  minors,  and  for  another  who  was  married, 
without  the  authoriiy  of  her  husband  for  Um 
purpose  bein^  requisite,  and  her  share  tb«T 
should  administer  during  her  httsband's  iife,paj- 
ine  her  the  rents,  etc — Held,  that  the  will  va« 
valid,  but  that  it  oould  be  carried  into  eflect 
only  and  so  &r  as  it  affected  the  socoessioo  of 
the  testator, and  that  it  oould  not  in  any  maaoer 
apply  to  the  succession  of  the  testator* 8  wife,  of 
which  his  legatees  were  the  heirs^and  of  which 
they  were  in  law  seized  from  the  day  of  b«r 
death,  and  that  one  of  the  executors  haria^  re- 
nounced the  execution  of  the  will,  the  other  h«d 
seizin  of  the  testator's  succession  to  cany  hi^ 
will  into  effect.  Viger  ei  t».  Jk  Pbthier,  S  R. 
394,  K.  B.  1830. 

XIX.  Tkajtsfee  of  Rights  ik. 

677.  A  person  notentitled  to  succeed,  to  whom 
one  of  the  co-heirs  has  transferred  his  right>, 
may  be  excluded  from  the  sucoe8eion,eveo  after 
a  provisional  partage  has  been  made,  except  io 
such  case  where  the  immoveable  transferr^l 
comprises  the  entire  succession.  Durocher  k 
Turieon,  19  L.  C.  J.   178,    Q.    B.  1874;   710 


574.  Where  a  person  had  purchased  the  rights 

another  in   a  certain  succe8.'»ion— /fcW,  that 

such  purchaser  could  not,  ten  years  afterward.M, 

nsk  to  be  released  from  the  obligation  contracted 

by  such  purchase,by  pretending  that  suc^  rights 

-atrendy  belonged  to  them   at  the  time  of  such 

?nrcha.«e.    B<n/  ei  vir.    v.Moreau  et  rtr.,  2  R.L. 
15,  S.  C.  R.1870. 

XVI.  Testamentary,  see  WILLS. 

575.  A  mother  left  all  her  property  tt»  her 
^hree  daughters,    to  be  bv  them  enjoyed  during 

their    liteiime  only,  and  to  be  at  their    dt^ath 
transmitted  by  them    to  their   children,  to  be 
divided  among  said  children  only  at  the  death 
of  the  last  of  the  usufructuary   legatees— fieW, 
tliat  from  the  date  of  the  decew^e  of  the  testatrix 
Co  that  of  the  death  of  the  last  of  the  usufructuary 
I  egatees,  the  naked  ownership  of  the  property 
was  in  the  heirs  at  law  of  the  te^tatrix,  and  that 
he  grandchildren    living  at   the    time  of  the 
npufructuaries  were  legatees  of  the  property  by 
he  ids,  without  regard  to  stock,and  also  that  the 
great-grandchildren  which  might  be  alive  at  the 
death  of  the  last  usufructuary  would  come  into 
the  partage  by  representotion,  in  the  case  of  the 
pre-decease  of  their  father  or  mother.    Roy  ei 
mir.  V.  Gauvin  ei  al.t  3  R.  L.  443,  S.  C.  1871. 

XVIII.  To  Wife's  Estate. 

576.  The  testator  at  the  time  of  his  decease 
l)eing  possessed  of  property  belonging  to  the 
euccession  of  his  wife,  decea.«ed,  bequeathed  all 

he  property  of  which  he  might  die  seized  to  his 
heirs  and  legatees, who  were  also  his  wife's  heirs, 
under  the  penalty  that  if  any  of  them  contested 
the  will,  their  share  in  the  succession  should  be 
forfeited.  He  named  two  executors  or  trustees 
and  the  survivor  of  them  for  the  administration 
of  all  his  property  until  the  partition.    And  in 

he  making  of  such  partition  he  directed  his  ex- 
«  utors  to   act  for   some  of  the    legatees   who 


XX.  Ukdeb  BiGAMors  Marriage. 

578.  Action   was  brought  by  a  woman,  wha 

had  been  twice  married,  for  the  recovery  of  four 

shares  of  stock  in  the  eocietv  of  the  defendants 

which  had  been  subscribed  by  her  first  husband 

The  defendants  pleaded  that  the  fir««t  buFbasi. 

when  he  married  the  plaintiff,was  alreadv  m&^ 

ried  to  a  woman   in  Eneland,  by  whom  te  ba-l 

children,  and  that  the  shares  properly  belongei 

to  them,  the  second  marriage  b-emg  uull  anJi^ 

no  eftect.     The  plaintiff  answered  that  her  hz^' 

band  for  many  years  before  she  married  him 

was  reported  to  be  a  bachelor,  and  that  afae  bai 

married  him  in  good  faith,and  that  moreorer  &: 

the  time  she  married   him  he  was  posse5de<i  of 

no  property  whatever,  and  what  they  bad  siooe 

acquired  had  been  acquired  principally  br  her 

own  industry  and  that  of  her  children,  aod  thu 

having  acted  in  good  fkithshe  was  entitled  vim 

I  her  children  to  share  in  the  estate  of  her  hos- 

bBLnd-^Held,  that  her  marriage  with  beri^ii 

first  husband,    notwithstanding    his   prevk>.L' 

marriage,produced  civil  effects  as  if  a  legai  mh?- 

ria^,and  that  though  the  wife  in  England  «^ 

entitled  to  a  third  of  the  money  in  (juestioo  ia  t^it 

cause,  that  the  residue  must  be  divided  heiwt^^ 

the  second  wife  and  the  children,  as  weJi  of  tif 

first  wife  as  those,  issue  of  the  second  marria^'. 

the  second  wife  taking  one  half  of  such  residue 

and  the  other  half  being  equally  divided  becve^r, 

the  children.    Cathcari    eial,,    v.    The  Ta.' • 

Building  Society,  15  L.  C.  R.  467,  S.  C.  1^- 

XXI,  Vacant,  see  Curator  to. 

579.  A  petition  to  be  placed  in  provi«tcsi 
possession  of  a  vacant  succession  devolved  to  «'- 
absentee  must  be  accompanied,not  only  i'j  *' 
inventory  of  the  property  of  such  sacceesioD,:-^' 
of  the  part  which  falls  to  the  abMotee  in  oni^r 
that  the  court  may  determine  the  amoa'.t  - 
security  to  be  given'by  the  petitioQflr.  Le  0-  • 
boU  exp.,  389,  S.  C.  1872 ;  93  A  97  C.  C. 
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A  1331  €i  sea.  CCP.  k  Dujardins  exp,,  4  R.L. 
383,  S.C.  1872. 


SUCCURSALE      CHURCH— &« 
CHURCHES. 


SUMiMER, 

I.  Mbanzno  of. 

580.  The  word  tummer,  used  id  a  contract  to 
indicate  the  period  in  which  timber  should  be 
<ielivered  in  Quebec,  was  held  to  mean,  under 
the  circumstances  disclosed  in  the  case,  the 
reason  of  navigation,  which  begins  in  the  com- 
mencement of  May  and  termmates  about  the 
^nd  of  November,  and  not  to  mean  simply  the 
three  months  which  form  the  season  of  summer 
4I.S  the  year  is  divided  in  the  calendar.  Thibo- 
^deau  et  al.  &  Lee,  7  L.O.R.,  430,  S.C.  1852. 


SUNDAY— &«  HOLIDAYS. 

I.  Bills  and  Notes  Made  on,  see  BILLS  OF 
EXCHANGE,  &o, 

II.  Capias  MAY  be  Issued  on,  «««  CAP  A  IS. 

SUPERCARGO  —   See      MERCHANT 

SHIPPING. 


SUPERINTENDENT. 

I.  Op  Municipal  Corporation,  tee  MUNI. 
CIPAL  OFFICERS. 

II.  Of  Police,  *w  POLICE. 


SUPPLEMENTARY    REASONS— 
JSee    PLEADING,    PROCEDURE,    &c. 

SURETYSHIP. 

I.  Acte  of,  681 . 

II.  Action  aoainst  Co-Screty,  682. 

III.  Continuing,  we  WARRANTY. 

IV.  DisoussioN,  683-686. 

V.  Effect  of,  687. 

VI.  Oabant  Formel>  688. 

VII.  Interpretation  op  Deed  of  689. 
VIIL  Judicial,  690-699.  ' 
I^.  LbTTBR  OF  Guarantee,  600. 

X.  Liability  of  Wife,  601 
XL  Nullity  of,  602,  603. 

XII.  Of  Minors,  604. 

XIII.  Privity  of  Contract,  606,  606. 

XIV.  StouRiTY  to  be   Given  by  Usufruc- 
OTARY,  607-611. 

XV.  Sureties. 
Discharge  of,  612-619. 
Discussion  ofy  620. 

In  Appeal,  set  APPEAL. 
In  Bevendicaiion,  621. 
XtoWZttyo/;  622-633. 
Noiifioation  of\  634. 
Jiiqiits  of,  636-641 . 
Subrogation  of,  642,  643. 

(/nder  Municipal  Code,  644. 

Who  May  he,  646. 

XVI.  Termination  op,  645,  647. 
XVIL  What  is,  648-650. 


I.    AOTE  OF. 


681.  It  is  not  Decessary  to  insert  in  the  jurat 
to  a  deed  or  acts  of  suretyship  that  the  acte  has 
been  translated  and  read  to  the  surety.  Duval 
V.  Casgrain  k  Michaud,  6  R.L.  712  &  19  L.C.J. 

16,  S.C.  1874. 

II.  Action  against  Co-Surety. 

682.  AJidejussttire  has  hisaction  against  his 
co-fidejussaires  for  his  portion  of  a  sum  of 
money  which  he  has  paid  for  a  common  princi- 

^i-  r/2I*^  ^'  ^^^^  *  Biberi,  1  Rev.  de  lAz. 
348,  Q.B.  1818;  1966  C.C.  ^ 

IV.  Discussion. 

683.  An  exception  of  discuwion  which  fails 
to  indicate  the  property  to  be  discussed,  or  to 
allege  the  existence  of  j)roperty  liable  to  discus- 
sion, and  which  also  fails  to  contain  an  offer  to 
.lefray  the  exj^nses  of  discussion  and  to  be 
accompanied  by  the  necessary  deposit  of  the 
funds  to  that  end,  is  bad  in  law,  and  will  be  dis- 
missed on  demurrer.  Panton  et  at.  v.  Woods  ei 
aZ.,  11  L.  C.  J.  168,  8.  C  1866  ,•  1943  k  2066 
CC. 

684.  The  surety  who  does  not  demand  the 
discussion  of  the  principal  debtor,  on  the  first 
proceedings  being  token  against  him,  will  be 
condemned  to  the  paymeot  of  the  debt  in  the 
same  action  with  the  principal  debtor,    Sargent 

1942  L.C 

685.  The  sureties  in  appeal  are  held  to  the 
paynnent  of  the  costs,  without  the  right  to 
require  the  discussion  of  the  parties  to  the  suit. 
Larose  etal  d;  Wilson,  16  L.C.J.  29,  Q.B.  1872. 

686.  And  the  sureties  in  such  case  are  not 
entitled  to  the  fifteen  days  delay  from  the  day 
of  judgment.    lb. 

V.  Effect  OF. 

687.  A  suretyship  in  favor  of  the  Crown  estob- 
Iishesa  hypothec  upon  the  property  of  the  parties 
bound,  and  may  be  prosecuted  by  the  Attorney 
General  as  such .  The  Trust  and  Loan  Company 
of  Upper  Canada  k  Monk  es  qual  k  divers  k 
Monk,  17  L.C  J.  67,  S.C.  1873;  2034  CC. 

VI.  Garant  Formel. 

688.  One  who  binds  himself  with  the  vendor 
to  defend  the  purchaser  against  all  charges 
is  necessarily  a  garant  formeh  Peltier  v. 
Puzie,  2  Rev.  de  Leg.  207,  K.B.  1818. 

VII.  Interpretation  of  Deed  of. 

689.  Where  a  deed  of  warranty  or  suretyship 
stated  that  M  C  purpohes  to  carry  on  business 
m  Montreal,  and  that  to  enable  him  to  do  so,  and 
to  meet  the  engagements  of  a  firm  in  liquidation, 
of  which  he  had  been  a  partner,  he  would  re- 
quire bank  accommo<lation,  and  the  sureties, 
parties  thereto, were  willing  to  become  his  surety, 
m  the  view  of  making  the  bank  perfectly  secure 
with  respect  to  any  debts  then  due,  or  which 
might  become  due  by  him,  and  then  contoiniog 
an  agreement  to  become  liable  for  all  the  present 
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and  future  liabilities  of  the  said  M  C,  whether 
ad  maker,  endorser  or  acceptor  of  negotiable 
paper,  or  otherwise  however — Htldy  reversing 
the  judgmentp  of  the  court  below,  (2  L.C.J.  164 
^  4  L.  G.  J.  241,)  that  such  recitation  of  the 
motives  which  prompted  the  execution  of  the 
deed  would  not  control  the  engagement,  when  the 
eugaeement  was  general,  and  that  the  sureties 
wereliaUe  for  debts  contracted  by  the  said  M  C, 
by  endorsing  of  procuring  the  discount  of  nego- 
tiable paper  in  his  own  name,  for  the  benefit  of  tt 
firm  of  wnich  he  became  a  member  subsequently 
to  the  execution  of  the  deed.  The  Bank  of 
BriiUh  North  America  v  Cuvillier,  6  L.  C.  J. 
67,  p.  C.  1861. 

VIII.  Judicial. 

690.  A  judicial  bond  executed  in  1844,  and  not 
hypothecating  any  particular  properly  on  its 
face,  but  duly  reeistered,  was  held  to  operate  as 
a  mortgage  on  alithe  property  of  the  bondsmen 
then  held  by  them  within  the  registration  district* 
Beriheloi  v-  Dease  et  al,  12  L,  C.  J.  336,  8.  G. 
1668  ;  2034  G.  G. 

691.  The  sureties  for  a  defendant  arrested 
under  capias  are  judicial  sureties,  and  as  such 
are  liable  to  imprisonment  to  compel  payment 
of  a  judgment  against  them  on  their  bond.  fVin- 
fdng  €t  al.  vLeblane  ei  al,  14  L.  G.  J.  298, 
8,  C.  1870  ;  1962  C.G.  &  826  G,  C.  P. 

692.  He  who  gives  to  a  sheriff  surety  for  a  de- 
fendant arrested  under  capais  is  a  judicial 
Burety,  and,  as  such,  liable  to  imprisonment. 
Belly.  C6U  13  L.G.J.  26,  G,C.1868. 

693.  A  surety  for  a  bailiff  is  a  judicial  surety. 
The  Attorney  General  v.  Lafotid,  6  R.L.  184, 
8.G.  1873. 

694.  Sureties  in  appeal  are  judicial  sureties, 
•nd  as  such  are  liable  to  contrainte  par  corps, 
Dutnoni  v.  DoHon  et  al,  3  K.L.  360,  S.G.  1871 . 

696.  Ajudicial  surety,  furnished  in  conformity 
ifith  art.  869  of  theGode  of  Procedure,  and  who 
is  in  terms  of  his  suretyship  bound  to  produce 
when  called  upon  the  effects  seized,  or  pay  the 
amount  to  be  established  by  the  ju<lgment  ren- 
dered in  the  cause,  is  held  to  the  obligation  pure 
and  simple  to  restore  the  effects,  when  a  judg- 
ment becomes  impossible  on  account  of  the  writ 
not  being  returned.  Poulin  v.  Hudon  et  al,  6 
JUL.  314,  Q.B.  1874 ;  1096  C.G. 

696.  Nor  will  the  lapse  of  a  year  from  the  cong^ 
dtfaui  liberate  him  from  such  responsibility.  lb. 

697.  The  security  given  by  the  sureties  of  a 
flheriff  does  not  constitute  a  security  in  law  which 
accrues  soley  to  the  Crown,  but  goes  likewise 
to  the  payment  of  all  persons  who  may  have  snf- 
fereil  by  the  defalcation  of  that  otiicer.  The 
Attorney'  General  v-  Marchandf  6  R.L.  361,  S.C. 
1874. 

698.  There  being  no  provision  in  law  for  the 
judicial  distribution  of  such  forfeited  security  at 
the  instance  of  the  creditors  of  the  ofiicers  in 
default,  the^sureties  have  a  right,  if  they  choose, 
to  satisfy  any  judgment  rendered  against  them, 
•nd  such  payment  will  go  in  deduction  of  the 
•mount  of  a  surety.    lb. 

699.  And  where  the  sureties  may  have  paid 

the  full  amount  of  their  surety  to  such  creditor, 

and  satisfaction  of  a  judgment  obtained  against 

them,  they  are  liberated  with  regard  to  all  other 

^'^ditors  oi  such  officer.    lb. 


IX.  LilTT£b  of  Guaraktxe. 

600.  Action  was  brought  on  a  )etter  of  guar- 
antee from  defendant  to  plaintiff,  to  pAy  the 
amount  of  certain  notes  due  by  one  C,  since'de^i, 
to  the  plaintiff.  The  prinpipal  Question  that 
arose  was  want  of  consideration  of  tneguanntef^ 
The  defendant  and  C  together  bad  carried  oq 
business,  had  failed,  and  aflerwanls  carried  oq 
business  separately.  During  the  latter  pcri^>i 
C  borrowed  money  from  plaintiff,  for  whicb  be 

§ave  the  notes  m  question  ;  it  was  proved  that 
efendant  had  not  prorited  by  the  partnership 
estate  and  was  not  indebted  in  any  way  to  C,  aul 
that  by  the  laws  of  the  State  of  Vermont,  m 
which  the  contract  of  suretyship  arose,  the  coi  - 
tract  was  void,  as  being  without  consideratioi:, 
and  the  judgment  dismissing  the  action  on  tli:i 
eround  wao  consequently  confirmed.  Joslin  s. 
Baxter,  1  LG.L.J.  119,  8.C.B.  1866. 

X.  Liability  of  Wife, 

601 .  A  judgment  of  separation  of  propertr  h^ 
the  effect  of  exempting  the  wife  from  any  liabilitr 
previously  incurrred  by  her  as  security  for  b«-V 
husband.  Plessis  v.  Dube,  9  L.  G.  J.  76,  S.C- 
1865 ;  1301  C.G, 

XI.  Nullity  OF. 

602  Action  was  brought  against  the  dtftw 
dant  as  representing  his  father,  in  declaration  of 
a  hypothec  given  by  his  father  as  surety  fo?  ao 
obligation  entered  into  by  his  sister  as  iutrix  of 
her  minor  child.  The  defendant,  by  demurrerr 
pleaded  that  the  obligation  in  question  had  be€D 
agreed  to  by  the  said  tutrix  in  her  said  qualitr 
without  being  duly  authorized  thereto  as  r^> 
quired  by  law,  and  consequently  that  the  surety, 
being  but  an  a«icej«sory  ot  the  principal  debt,w«4 
also  null,— Held,  reversing  the  judgment  of  tb*? 
Superior  Court,  that  the  nullity  oi  the  principal 
obligation  was  only  relative,  and  could  only  I'e 
invoked  bv  the  minors  themselves.  Venmtr  v. 
Lortie,  IQ.  L.  li.  234,  S.  C\  R.  1876;  193i 
C.G. 

603.  And  held,  also,  that  the  tutrix  must  be 
considered  as  a  mandatory  who  had  exceeded 
her  powers,  and  that  there  was  nothing  to  pre- 
vent the  obligation  of  such  mandatory  from 
being  the  subject  of  a  valid  warranty,    lb, 

XII.  Of  M IVORS. 

604.  A  minor  cannot  be  a  surety,  and  if  he  d(v 
become  bail  for  another  and  is  sued  aa  such,  aoil 
plead  for  his  minority,  the  action  must  be  dir^ 
missed.  Derouselle  v .  Binei,  2  Rev.  de  L&i.  3^> 
K.  B.  1820. 

XIII.  Privity  of  Contract. 

606.  The  plaintiff  agreed  with  the  defendart 
M  and  his  partner,  that  he,  the  plaintifl;  would 
make  and  deliver  to  them  all  the  malt  for  ther 
brewery,  as  they  would  require,  during  the  lenu 
of  five  years,  M  and  his  partner  to  Aimisli  ail 
the  materials  necessary  for  the  Miipooe,  Utt 
whole  under  a  penalty  of  ^^00,  binding  on  botii 
parties.  Subs^uently  to  this  agreemeiit  M  at).i 
his  partner  became  inaoWent,  and  the  btewerv 
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tn  <|iieetion  baring  come  into  the  hands  of  the 
<letendaQt  D,  and  M's  partner  having  died,  D 
Tindeitook  with  M  to  do  and  perform  all  that  he 
«nil  his  partner  had  bound  themselves  to  do- 
On  action  being  brought  against  M  for  non-per- 
tformaacey  and  B  as  surety — Held,  that  the  plain* 
tiff  had  no  right  of  action  against  D,  as  there  was 
oo  agreement  and  no  privity  of  contract  between 
them.  OdkUjf  ▼«  Morrough  ei  aL,  P-  R-  74, 
M.  B.  1610. 

606.  The  defendant  by  notarial  deed  volun- 
tarily  constituted  him  self  surety  to  any  one  who 
nvould  advance  to  one  Groteau  the  sum  of  ;f  100. 

Tlie  plaintiff  lent  the  said  sum  to  Groteau,  but 
on  action  brought  against  the  surety,  the  latter 
pleaded  that  he  was  not  liable  tor  a  suretyship 
•eniered  into  for  a  debt  not  in  existence  at  the 
tfi me  of  entering  into  it,  and  tbat,  moreover,  tliere 
was  no  urivitv  of  contract  between  him  and  the 
plaintift^JTioki,  dismissing  the  action,  that  as 
•there  was  no  proof  that  the  plaintitf  lent  the  sum 
in  question  on  the  faith  of  the  deed  of  suretyship 
•entered  into  by  defendant,  that  there  was  no 
privity  of  contract,  and  the  plaintiff  could  not 
recover.  Denmselle  v.  Bauaet^  1  L.  G.  R.  41, 
•S.  G.  1860. 

XIV.  SaccaitT   to  be  Gjten  by  Usufhto- 

'TUARY* 

607.  Consorts,  who  by  their  contract  of  mar- 
riage,  give  lo  each  other  mutual  donation  of  usu- 
/ruct  of  the  property  of  the  community,  in  case 

•of  the  survival  of  one  of  them  without  children, 

cnay  stipulate  that  such  donation  shall  be  free 

tfrom  the  obligation  of  s:iretyship  on  the  part  of 

the  survivor.  Amyrauld  ei  aL  v.  Mattel  et  iix., 

10  L.  G.  J.  146,  S.  G.  1866. 

608.  Or  ihey  maj  validly  subject  it  only  to 
personal  security,  m  which  case  the  unsfruc* 
taarvy  on  giving  such  personal  security  to  those 
«to  whom  che  property  actually  belongs,  is  ex- 
empted fh>m  all  other  necurity.    lb. 

609.  Nor  does  the  wife  surviving,  by  the  fact 
of  a  second  marriage,  lose  the  benetitof  this  ex* 
•emption.  Ih. 

610.  Buiy  where  she  marries  a  second  time, 
4tnd  by  her  second  contract  of  marriage  stipu- 
lates, for  instance,  that  there  shall  be  commu- 
nity between  her  and  her  second  husband,  by 
nvhich  she  loses  the  administration  of  her  pro- 
perty, iaeludibg  the  unsufruct  in  Question,  she 
-will  thereby  become  subject  to  additional  secu- 
rity in  &vor  of  those  to  whom  the  property  be- 
longs, and  especially  if  such  second  contract  of 
«narriage  is  preceded  or  followed  by  circum- 
stances which  imperil  the  safety  of  the  property 
.of  which  ehe  has  the  enjoyment,  in  which  case 

«he  may  be  condemned  to  furnish  fide  jussory 
security,  or  submit  to  the  sequestration  of  the 
property.  Ih. 

611.  And  where  the  wife  surviving  han,  during 
iier  widowhood,  used  or  made  away  with  a  great 
part  of  the  ast>ets  of  the  community,  without 

employing  it  in  the  name  of  the  ueufruct,  or 
'Where  she  has  placed  lar^e  amounts   of  money 
to  her  personal  credit  without  accounting  tor 
her  possession  of  them,  these  were  held  to  be 
oircumstances  justifying  an  order  for  such  addi- 
tional security.  lb. 


•  By  Art.  1269  of  the  Civil  Code  matual  donation  of 
EsafrsctlMtwBenoonaorti  le  abolUbed.    Ed. 


XT.  SuRBTIBa. 

612.  DUdharge  of.^k  simple  neglect  on  the 
part  of  the  creditor  to  recover  from  the  princi- 
pal debtor  does  not  discharge  the  sureties.  Ber- 
thelot  ▼.  Aylwin,  2  Etev.  de  Leg.  31,  K.  B.  1819. 

613.  In  an  action  asainst  the  principal  sure- 
ties on  an  obligation  the  latter  pleaded  that  they 
had  signed  only  on  condition  of  being  subrogated 
in  the  rights  of  the  plaintifis,  provided  they  had 
to  pay  plaintiff,  and  as  the  plamtiff  had  disposed 
of  the  concurrent  security,  and  could  no  longer 
subrogate  them,  they  were  discharged — Heldp 
that  such  clause  of  subrogation  was  only  enun- 
ciativeofthe  common  law  right,  and  the  loss  of 
the  collateral  security  did  not  discharge  the 
surety.  Redpaih  et  aL  v.  McDougall  elal.,  1 
L.  G.  R.  354,  S.  G.  1861. 

614.  Where  the  sureties  of  a  party  originally 
arrested  under  capias  have  causedf  him  to  ble 
imprisoned  under  a  writ  of  contrainie  par  corps. 
issued  at  their  instance,  in  order  that  he  shall 
undergo  the  punishment  impo^  by  G.  S.  L.  G. 
cap.  87,  sec.  12,  ss.  2,  they  cannot  for  that  reason 
alone  claim  that  their  bail  bond  should  be  caor 
celled  and  discharged.  McFarlane  v.  Lynch, 
10  L.  G.  J.  26  &  1  L.  G.  J.  99,  S.  G.  1865  ;  831 
G.  G.  P. 

615.  A  settlement  of  accounts  between  the 
creditor  and  principal  debtor,  and  the  taking 
by  the  creditor  of  a  note  payable  on  demand 
for  the  balance  due  by  the  debtor,  does  not  oper- 
ate in  novation  of  the  debt,  so  as  to  discharge  a 
surety  to  the  original  obligation.  Rodger sei  aiL 
V.  MorrU  ei  al.,  13  L.  G.  J.  20,  S.  G.  1869; 
1960  G.  G. 

616.  Payment  of  money  on  a  debt,  a  part  of 
which  is  secured  by  a  guarantee,  is  not  pre- 
sumed to  have  been  made  in  discharge  of  the 
surety.  Martin  &  Oauli  ei  al.^  15  L.  G.  J.  237, 
Q.  B.  1871. 

617.  A  guarantee  of  a  fixed  amount,  giren  for 
the  benefit  of  a  third  person,  is  unascertained 
and  unliquidated,  until  the  deficiency  due  by 
that  person  is  ascertained.    lb. 

618.  A  judicial  surety  is  not  discharged  by 
bavins  become  an  insolvent  and  having  ob- 
tained his  discharge  under  the  Insolvent  Act 
from  his  creditors-  The  AiidrneyOeneral  v, 
Lafond,  4  R.  L.  142,  S.  G.  1872  ;  Ins.  Act  1875, 
sees.  61,  62  &  63. 

619.  Where  a  creditor  has  accepted  collateral 
security  from  his  debtor  in  the  shape  of  bills  or 
bonds,  and  afterwards  voluntarily  discharges 
such  sureties,  he  cannot  sue  the  principal  debtor 
without  giving  credit  for  the  amount  ne  has  so 
renounced.  Sortie  v.  Benoit  et  al.,  4  R.  L.  655, 
G.  G.  1873. 

620-  Discussion  of, — A  garant  formel  or 
simple  must  be  called  into  the  case  by  process 
ad  respondendum.  Gohier  v.  Tremblayf 
3  Rev.  de  Leg.  365,  K.  B.  1811. 

621.  /n  i?«?endjca</on— Where  a  quantity  of 
butter  was  seized  by  an  attachment  in  revendica- 
tion  the  court  granted  to  the  seizinj^  party 
the  riisht  to  take  the  butter,  and  the  defendant 
became  her  security  for  its  production,  should 
the  seizure  not  be  maintained,  and  the  writ  of 
attachment  was  not  returned  into  court,  and 
plaintiff  then  brought  action  against  the  sure- 
ties for  the  value  of  the  butter— J^^Zc^,  that  the 
demand  for  the  production  of  the  butter  seized 
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should  have  beeo  made  by  plaintiff  before  brine-  i 
ing  the  action.  Poulin  v.  Hudon  et  a?.,  16  | 
L.  C.  J.  2.^7,  S.  C.  1872.  | 

622.  Liability  of. — A  surety  for  a  public  offi- 
cer, by  means  of  a  bond  in   which  several  con- . 
ditions  are    contained,     with     the    stipulation 
*'  That  if  default  be  made  of  or  in  all  or  any  of 
**  the  conditions,  it  shall  be  forfeited/'  becomes 
responsible  upon  his  own  contract,  if  proof  be  ' 
advanced  of  a  breach  of  any  one  of  the  condi- 
tions by  the  person  (or  whom  he  becomes  seen- 1 
rity.    J^ex  v.  Bums,  2  Rev.  de  Leg.  32  &  124, , 
K.  B.  1819.  I 

623.  Where  the  defendant  was  nued  tis  univer- 
sal legatee  of  her  husband  for  £50,  the  amount 
for  which  he  had  ^i^^n  a  letter  of  guarantee  to 
the  plaintiff,  on  beiialf  of  oneDumouchel,  since  j 
insolvent — Held,  on  the  plea  vf  the  defendant, 
that  payments  had  since  been  made  by  Dumou- 
chel  more  than  sufficient  to  cover  the  amount  for 
which  the  guarantee  had  been  given,  that  in 
consequence  of  such  payments  the  defendant 
was  liberated  from  his  turetyship.  Ltblanc  v. 
BouselUy  3  L.C.  J.  191,  S.  C.  1868. 

624.  Where  the  defendant  gave  a  letter  of  guar- 
antee to  one  of  the  members  of  a  commercial 
firm,  promising  to  guarantee  the  value  of  goodn 
to  the  value  of  $60,  to  be  purchased  by  the  per- 
son in  whose  favor  it  was  given — Held,  that  the  '• 
firm  existing  and  doing  business  at  the  time  the  I 
letter  was  given  to  one  of  its  memliers  could  re- 1 
cover  on  such  letter  as  if  addressed  to  the  part- 
nership itselC    Rolland  et  al.  v.  Lorcmger^  3 
L.  C.  J.  249,  S.  C.  1869. 

626.  The  plaintifi  brought  action  for  the  re- 
cover of  £100,  based  on  tne  following  letter  ot 

guarantee:    ** Messrs ,    please   advance, 

*«  sell,  and  deliver  to  Mr.  L.  P.,  of  this  city, 
**  from  time  to  time,  as  he  may  require  them, 
''goods  to  what  amount  you  please,  and  on 
*^  such  terms  as  may  be  agreed  upon,  and  we 
"  heretjy  bind  ourselves,  jointly  and  severally 
**  with  him,  and  to  pay  the  same  on  his  neglect 
'*  to  do  so.  This  letter  to  reutain  in  force  until 
"  countermanded  by  us.  Signed,  D.  P.  &  M.," 
and  the  defendants  pleaded  that  they  had  re- 
voked the  warranty,  and  had  paid  to  the  plain- 
tiff on  behalf  of  the  said  L.  P.  an  amount  ex- 
ceeding that  guarantee,  namely  £159  68. — 
Meld,  on  the  answer  of  plaintifi,  that  as  there 
was  no  imputation  of  the  money  paid,  and  as 
the  defendants  were  jointly  and  severally  liable 
that  the  action  must  be  maintained.  Masson  ei 
al.  V.  Desmarteau  et  a/.,  3  L.  C.  J.  186,  S.  C. 
1859. 

626.  Where  the  defendant  had  guaranteed  cer- 
tain claims  transferred  by  him  to  the  plaintiffs, 
and  on  action  brought  to  recover  the  original 
debt,  in  extinction  or  settlement  of  which  such 
transfer  was  made,  the  defendant  pleaded  that 
the  terms  of  the  transfer  had  been  departed 
from  by  the  plaintiffs  giving  tinieto  the  debtors 
upon  such  claims  without  bis,  the  defiendant's, 
knowledge— JETeZcf,  that  the  defendant  as  surety 
was  thereby  liberated  from  the  afiects  of  hi**  guar- 
antee.* Beaudry  ei  al.  v.  lyAmmir^  3  L.  C.  J. 
124  A  9  L.  C.  R.  330.  S.  C.  1859 ;  1961  C.  C. 

627.  A  surety  is  not  held  to  the  payment  of 
costs  of  a  condemnation  of  the  debtor  on  the  prin- 

Tbe  Borety  who  has  become  hound  with  the  consent 
of  the  debtor  Is  not  discharged  by  the  delay  given  to 
such  debtor  by  the  creditor. 


cipal  demand;  in  a  case  in  which  be  is  not  made 
party  to  the  suit.  Nye  ▼.  Isaacson,  6  L.  C.  J, 
117,  C.  C.  1861. 

628.  Where  one  of  the  defendants  against 
whom,  with  the  debtor,  a  joint  and  se\eral  con- 
demnation was  sought,  had  given  a  letter  of 
guarantee  to  the  plamtiff,  and  also  a  transfer  of 
an  amount  o^-ed  to  him  by  a  third  party,  a<9 
collateral  security  for  the plaintiff^s  claim— ^«/«/ 
in  appeal,  reversing  Douire  v.  Routier  et  al.j 
(16  L.  C.  R.  110)  that  he  was  not  bound  to  cau*^ 
signification  to  be  made  upon  the  debtor  of  the 
transfer  of  puch  ciaim.  l)orion  &,  Douire  S 
C.  L.  J.119,Q.  B.1867. 

629.  A  joint  and  several  surely  is  held  to  all 
the  obligations  of  the  debtor  towards  the  creditor 
without  the  latter  being  held  to  protect  his  iu- 
terests  or  b>ubro^ate  him  in  his  rigrht4».  Qninn  v. 
Edson,  9  L.  C,  J,  101,  S.   C   1866;  1950  C.  T. 

630-  After  the  expiration  of  the  delay  of  oi  e 
ntonth  from  the  surrender  of  the  defendant^ 
under  a  bond  in  terms  of  C.  S.  L.  C.  cap-  87,  sei! 
1 1,  the  liab  lity  of  the  bail  to  pay  the  defendant*^ 
del't  beconies"  absolute.  Lynch  et  «/.  v.  Mc 
Farlane,  12  L.  C.  J.  l,Q.  B.  1868. 

631.  A  surety  or  bailsman  cannot  withdraw 
from  his  lia'bility  on  the  tiail  bond,  even  upi>n 
giving  notice  to  the  parties.  Stephen  v.  Stephtn^ 
13  L.  C  J.  140,  S.  C.  1869;  831  C  C.  P. 

632.  A  creditor  brought  action  against  the 
sureties  of  an  insolvent,  who  had  effected  a 
composition  of  10s.  in  the  £,  for  payments  due 
under  the  composition.  The  defendants  pleadtd 
that  the  plaintiff  was  bound  to  deduct  from  such 
payments  the  amount  of  certain  notes  which  be 
had  retained  as  further  seQunxj-^ffeld,  that  the 
plaintiff  was  bound  only  to  deduct  the  amount 
of  such  notes  from  the  total  amount  ot  his  claim 
Joseph  Lemieux  et  a/.,  17  L.  C.  R.  170,  S.  C.  B. 
1867 ;  Ins.  Act  1876,  sec.  84. 

633.  In  an  action  against  the  sureties  of  a 
r  erson  arrested  under  capias,  where  the  plaintiff 
sought  to  hold  them  for  an  amount  greater  thao 
that  originality  sued  for^Beld,  that  notwitl.^ 
standing  the  sureties  had  siven  bail  for  double 
the  amount  indorsed  on  the  writ  and  sworn  i<y 
in  the  affidavit,  and  although  the  plaintiff  had 
afterwards  obtained  judgment  for  an  amount 
sreater  than  that  sworn  to  on  the  affidavit,  that 
he  could  recover  for  the  amount  U*us  sworn  to 
with  costs  and  no  more.     Torrance    et  al.  r 
Oilmore  etal,  2  L,  C.  R.  231,  S.  C.  1851. 

634.  Notification  o/".— A  simple  surety  is  not 
held  to  the  payment  of  the  costs  of  an  actii*) 
brought  against  the  principal  debtor,  nor  of  the 
costs  incurred  by  the  discussion  of  the  debtor^ 
if  the  surety  have  not  been  previously  notified 
of  the  action.  Dansereau  v.  Fontaine,  10  L.  C 
J.  142,  C.C.  1866;  1943  C.  C. 

636.  Rights  of. — In  an  action  against  a  surety 
— Held,  that  a  surety  is  not  aischamd  by 
reason  of  delay  given  to  the  principal  debtor. 
Smith  ei  al  v.  Porteous,  8  L.  C,  X  116,  S.  a 
1832  ;  1961  C.  C.  &  note  to  art.  626  sup^a. 

636.  The  defendant  having  become  surety  of 
P  S  &  Co,  under  a  notarial  obligation  for 
advances  to  the  extent  of  £3,000,  to  be  made  by 
the  plaintiff  for  the  purpose  of  getting  oat  tim- 
ber— Held,  confirming  the  judgment  d  the  court 
lielow,  that  the  proceeds  of  titnber  exceeding 
£3,000  in  value  received  by  the  plaintiff,  may 
1  e  pleaded  by  the  defendant  in  pnymeiit  of  i\i- 
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original  adraDcee,  and  that  the  defendant  wa<t 
entitled  to  have  all  the  money  paid  by  P.  S  & 
Co»  imputed  upon  the  original  advances  made 
under  the  notarial  obligation  to  which  he  was 
party  as  Aurety,  uniese  it  were  otherwise  specially 
aj?reed  upon  at  the  time  of  payment.  JSymes  k 
Perkins,  1  L.  C.  R,  136,  Q.  B.  1848. 

(J37.  The  plaintitf  brousht  action,  alleging  that 
by  a  notarial  agreement  the  New  City  Gas  Com- 
pany agreed  to  sell  to  the  defendan  t  all  the  good 
coal  tar  they  should  make  for  a  certain  specific 
rate,  payable  in  cash  every  three  months,  and 
that  he,  the  plaintiff,  became  surely  for  the  defen- 
dant, who  was  indebted  to  the  company  on  the 
fir-t  of  September  in  $750,  and  that  on  the  first 
of  December  other  quantities  of  tar  would  fall 
due,  and  ai^king  that  the  defendant  t>e  condemned 
10  pay  the  plaintifi'$750,  and  toeive  security  in 
a  farther  sum  of  $2,000  until  he  should  have 
fulfilled  the  contract.  The  defendant  pleaded  in 
law,  alleging;  that  there  was  no  al lection  of  his 
being  en  d^confiture,  or  of  the  plarjtifii^  being 
troubletl  by  reason  of  the  amount  due  the  com- 
pany— Meld,  that  the  plaintiff  had  shown  a 
suthcient  cause  of  action,  and  the  plea  was  dif> 
nji^^ed.  McKinnon  v.  Cotran,  15  L.  C.  R.  254, 
S.  C.  1864. 

6^8.  In  cases  of  capias,  where  the  defendant 
has  neglected  to  but  in  special  bail,  his  sureties 
who  have  given  bail  to  the  sheriff  for  his 
appearance  may  do  so  at  any  time  upon  applica- 
tion for  that  purpose  and  sufficient  caune  shown. 
Seicall  &  Vannevar  etal.,  9  L.  C.  J.  265,  Q.  B. 
1862. 

639.  A  surety  has,  after  the  expiration  of  the 
time  of  payment,  a  good  action  against  the 
principal  debtor  to  compel  him  to  produce 
receipts  from  thecreditor,or  pay  him,  the  surety, 
the  ankount  for  which  he  was  responsible  to  the 
creditor.  McKinnon  v«  Cotran,  9  L.  C.  J.  175, 
S.  C.  1864;  1961  C.  C. 

640.  A  surety  for  an  ab^!entee  tenant  has  no 
right  of  action  to  resihate  the  lease,  on  the 
ground  that  the  premises  are  out  of  repair,  and 
cannot  bring  any  such  action  in  the  name  of  the 
tenant.  Donoghue  v.  Moisan,  1  L.  C.  L.  J.  92, 
S.  C.  1865. 

611.  In  an  action  against  a  snretv  to  recover 
the  amount  of  an  obligation — Held,  that  the 
joint  surety  might  take  advantage  of  the  pro- 
yii^ions  of  art.  2037  of  the  Code  Nnpoleon,  which 
provides  that  the  creditor  cannot  by  his  act 
perniit  the  hypothec  to  which  the  surety  has  a 
right  to  be  suorogated  to  Itecome  diminished  or 
exiinct,and  that.MUch  ac-tM  lie  as  well  in  omittendo 
as  in  cammitiendo,  Beliveau  v.  MorelUt  16 
L.  C.  R.  460,  C.  C.  1866. 

642.  Subrogation  o/*— One  of  three  co-debtors 
who  has  paid  the  debt  for  which  they  were 
jointly  ana  severally  (j^und,  without  subrogation 
from  the  creditor,  cannot  maintain  an  action 
upon  the  implied  con ti act  n^goiiorum  gesiorum, 
for  money  paid  and  a^ivanced  against  such  of 
his  co-debtors,  and  receiver  from  each  his  portion 
ririle.  Audy  v.  Ritchie,  2  Kev.  de  I>g.  125, 
K.  B-  1820. 

643.  In  an  action  to  recover  the  amount  of  a 

f>roiiii6»''Ory  note  from  a  universal  legatee,  which 
la^l    been  indor>-eil    by    the    defendatit,  and  to 
yvhich  the  defendant  pleaded  that,  fearin^r  the  in- 
s^jlvency  of  the  maker.«,   he  had    temlered  tbe 
muunt  of  the  note,  and  asked  to  be  subrcigated 


in  the  rights  of  the  holder. — Heldy  confirming 
the  judgment  of  the  court  below,  that  the  holder 
was  bound  only  to  deliver  the  note  to  the  surety 
or  indorser,  or  on  notarial  tender  by  him  of  the 
amount  of  the  note,  and  he  was  not  bound  to 
execute  any  formal  subrogation.  Bove  v.  Mc- 
Donald et  ah,  16.  L.  C.  R.  191,  Q.  B.  1865. 

644.  Under  Municipal  Code. — The  sureties 
required  of  petitioners  contesting  the  election  of 
municipal  councillors  are  sufficient,  provided 
that  it  be  declared  that  the  surety  is  owner  and 
proprietor  of  immoveable  property  of  the  total 
value  of  two  hundred  dollars,  over  and  alx>ve  all 
charges,  without  it  being  necessary  to  describe 
i^uch  property  in  the  liond.  Bourgault  et  a/,  ic 
Dalpji  et  «/.,  4  R.  L.  74,  C.  C.  1872. 

645  Who  may  be, — A  practising  barrister  or 
attorney  cannot  become  surety  in  any  proceed- 
ing cognizable  by  the  Superior  Court.  Routier 
V.  Gingrasy  3  L.  C.  R.  57,  S.  C.  1852. 

XVI.  Termikatioxof. 

646.  An  extension  of  delay  granted  to  the 
principal  debtor  by  the  creditor  operates  as  a 
novation  with  respect  to  the  surety  and  termi- 
nates the  suretyship.  St,  Aubin  v.  For  tin,  3 
Rev.  de  L6g.  293,  Q.  B.  1848,  &  note  to  art.  625 
suprct. 

647.  Where  some  of  the  defendants  entered 
into  a  Itond  for  the  faithful  perfermanoe  by  the 
principal  defendant,  B,  of  his  duties  as  paying 
teller  m  the  bank  of  the  plaintifis,  and  B  havini? 
left  the  bank  it  was  found  that  he  had  neglected 
to  account  for  some  £246  5s.  which  remained  in 
his  hands  belonging  to  the  bank }  and  the  sure- 
ties pleaded,  denying  the  deficit  charged,  and 
also  and  more  particularly  alleging  that  in  the 
deed  in  which  they  became  sureties  that  plain  tifiT 
stipulated  to  pay  B  a  salary  of  £300,  without 
which    they    would  not  have  entered  into  the- 
boml,  but  had  since  reduced  his  salary  to    22i> 
per   year— Held,    that  such  reduction    in    the- 
absence  of  any  consent  on  the  part  of  the  sure- 
ties had  the  eflect  of  terminating  and  making 
void  the  bond.  The  City  Bank  v.  Brown  et  al  ^ 
2  L.  C.  R.  246,  S.  C.  1852. 

XVU.  What  is. 

648.  Action  was  brought  on  letter  of  euaran- 
tee  in  the  foilowing  terms:  **  Montreal,  llib 
'*  August,  lb60.  S.  P.  D.,  Em.,  Sir,  I  herely 
**  agrfe  to  l>ecome  security  for  Messr.-.  C.  F.  H- 
'*  &  Co.,  for  whatever  furniture  you  n»ay  truHto 
**  their  care.  Signed  J.  R.  B.*  —Held,  to  be  a. 
sufficient  and  binding  guarantee.  Bronsdon  v. 
Drennan,  1  L.  C.  L.  J.' 85  Q.  B.  1865. 

649.  Where  the  defendant  wrote  to  the  plain- 
tiff*, to  the  eff'e.  t  that  a  third  person,  C.  had  con- 
tracted for  the  brickwork  of  D*s  hou!-**,  **  and 
the  bricks  he  may  require  will  be  paid  lor  a»  re- 
quired by  you  *'-^ Heidi  that  this  cunntitutcd  an 
obligation  and  undertaking  on  the  part  ol  tne 
defendant  to  jjay  for  the  bricks  if  C.  did  not 
do  so.  Bidmer  et  aL  v.  Brown^  18  L.  C.  J. 
136,  S.  C.  K.  1873. 

650.  The  defendant  and  respondent  gave  an 
obligation,  purporting  to  be  diret^t  and  aosolute, 
from  hiiui'elf,  to  appellant  for  $900,  for  the  deU 
ot  an  in««olveiit  trailer  who  ha  I  effected  acum- 
proiiiisfe,  and  who,  after  the  compromise  and  the 
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property.  Macintosh  et  aL  &  Bell,  12  L.  G.  J. 
1^1,  Q.  6.  18G8. 

624.  The  powers  aocnied  to  the  instit  ute  to 
ffiW  the  property  Mfastituted  is  traosferable. 
J^krcei  al  Y.  Becatdrvy  6  R.  U  626  &  17 
UCJ.  178  P.C.  1873 ;  949  CO. 

526,  Aod  where  such  sale  is  to  be  made  by 
exp^rtSf  the  iostitute  is  not  obliged  to  have  re- 
fiO^ijMfi  to  the  Qfonri  for  power  to  sell  aod  for  the 
appointment  of  experts,  bat  is  only  obli^  to 
hare  a  curator  appointed  to  the  substitution  for 
the  Durpoee  of  cUoosing  such  expert?,    lb. 

626.  A  prohibition  to  hypothecate  substituted 
property  bequeathed  as  aliments,  does  not  pre- 
vent the  iniftituie  from  hypothecating  it  for  the 
pm'|y)se  of  protecting  the  property  against  any 
ejQTart  to  deprive  him  of  it,  and  the  validity  of 
tlie  hypothec  graiiLed  for  that  purpose  is  not 
^ec^  by  the  failure  of  the  means  employed, 
and  where  the  MOperty  was  hypothecated  for 
thai  purpose — ueidt  that  tlje  hypothec  due  by 
the  curator  of  the  substitution,  ansing  out  ot  the 
defence  of  the  prooerty  could  not  be  contested  by 
the  institute  on  the  ground  that  the  property 
was  bequeathed  to  him  m  usufruct,  and  was 
declared  inalienable  and  unattaohable,  in  order 
to  insure  the  existence  of  an  alimentary  allow- 
$ncf  •  Wilson  v .  Leblanc  es  quaL  k  Dauire  ei  al. 
k  Leblanc  et  (U.,  16  L.  G.  J.  197, 6.  G.  R.  1872. 
668,  sec.6,G.  C.P. 

627.  Aniii  kM,  also,  in  the  same  case,  that 
where  the  usufruct  of  a  property  has  been  be- 
aueath^  to  a  person  a  titrt  ctalimenta,  and  de- 
clared inalienable  and  unattaohable,  and  the 
l^atee  has  been  charged  with  the  substitution, 
he  may  nevertheless  validly  hypothecate  the 
property  to  persons,  who  may  become  judicial 
Buretias  at  his  request,  in  order  to  prosecute  an 
appeal  from  a  judgment,  of  whiefi  the  execution 
^ould  entail  the  sale  and  alienation  of  the  pro- 
perty, and  in  oonsequenca  the  loss  of  the  U(<n- 
firuct  and  alimentary  allowance,  and  the  validity 
of  this  hypothec  i8  not  affected  by  the  failure  of 
the  appeal.  lb.  &  16  L.  G,  J.  207  &  209,  S.G.R. 
1872. 

IX.  PowEB  OF  Substitute. 

628.  The  capacity  of  a  substitute  to  receive 
under  a  will  creatmg  a  substitution,  is  to  be 
considered  relatively  to  the  time  when  the  right 
to  receive  comes  into  efiect*  Abbott  ei  al,  v. 
IVaaer,  20 L.  0.  J.  197,  F.  G.  1874 ;  771  C.C, 

XI.  BsOiaTJUTIOV  OF. 

629.  The  registration  of  substitutions  only 
becaiDe  law  in  1866  by  the  statute  18  Vic.  cap. 
109,  and  registration  previous  to  that  would  not* 
avail.  Macintosh  et  aL  &  Bell,  12  L,  G.  J.  121, 
Q,  B.  1868. 

XII.  Representation  in. 

680.  A  widow  by  deed  of  donation  inter  vivos 
gave  to  her  son  a  certain  immoveable  property 
in  the  city  of  Montreal,  with  substitution  in 
favor  of  bis  children,  born  and  to  be  born  in 
legitimate ;  marriage,  but  in  case  the  donee  died 
without  children  then  the  enjoyment  of  the  pro- 
perty should  revert  to  his  brothers  and  sisters, 
or  if  the  latter  were  all  dead  at  the  time  of    his 


decease  then  the  fr/mriy  itself  oould  be  divided 
between  their  children  par  stocK.  The  donee 
died  without  children,  his  brothers  and  sisters 
having  all  died  before  him,  two  of  them  leariog 
children,  of  whom  one  of  tiiem  was  dead  at  the 
time  of  the  decease  of  the  donee,  leaving  in  hi« 
turn  eight  children,  of  whom  three,  the  plaintiffs, 
were  of  age  at  the  time  of  the  opening  of  ihe 
substitution,  and  by  their  action  called  to  rtpre- 
%nt  their  father  and  to  be  entitled  to  his  £ire 
in  the  substitution — JTeldydismisaingthesctioo 
that  there  was  no  suoh  right  of  represeotatioa 
in  a  substitution  unless  the  donor  had  elf^^lj 
manifested  the  intention  that  ihe  property  shopA 
follow  the  natural  order  of  succesoion.  CIMm- 
guau  V.  Betttidry,  1  R.  L.  93,  &  G.  R.  1861. 

631.  And  heldj  also,  that  under  the  abore 
circumstances,  the  death  of  the  parties  called  to 
the  substitution  did  not  give  rise  to  a  right  of 
representation  in  favor  of  the  great-gra^bild- 
ren  of  the  donor,  but  that  the  share  of  each 
party  deceased  accrued  to  the  others  surviving 
at  the  time  of  the  opening  of  the  eohstitotioD. 
Ibw 

632.  Represen cation  in  the  direct  line  take* 
place  in  matters  of  substitution.  Bnmette  et  si. 
v.  Peloquin  et  al,  3  R.  L.  62,  -&  G.  1879;  625 
G.  G. 

Xin.  Sale  of  Substituted  PaoFEJt,TT,  tee 
PowEB  of  Institute. 

633.  On  an  opposition  afin  sTammler  br  the 
curator  to  a  substitution,  filed  to  the  several  pn- 
perties  substituted,  which  was  contested  bv  the 
plaintifls-^ffeU,  that  no  opposition  would  lie  to 
the  sale  of  substituted  property,  so  long  as  the 
substitution  was  not  open,  2%s  Upper  (kmda 
Thrust  and  Loan  Compony  v.  Vadeoonceenr  et  al 
4L.  G,J.  368,  S.  G.  t869. 

634.  The  sale  made  of  substituted  property, 
for  debts  created  by  the  author  of  the  sabdtiiu* 
tion,  or  for  other  debts  and  charges  anterior  to 
the  substitution,  is  a  valid  sale,  and  purges  the 
substituUon,  Mcintosh  et  al,  &  Belt,  ifLC  J. 
121,  Q.  B.  1868;  963  G.G. 

XIV.  What  is. 

636.  The  usufruct  of  a  propert]^  beoueathed 
by  a  will,  by  which  the  property  itseirit  to  be 
transmitted  at  the  deiith  of  the  laist  osufrnetuaiy 
to  their  children,  but  not  before,  is  not  a  sub* 
stitution  but  a  donation  of  usufruct.  Bey  et  rtr 
V.  Gatwinetaly  3  R.  L.  443,  S.  G  im ;  92^ 
0.  G. 
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XVI.  Testamentary,  575. 
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TION. 

XVIII.  To  Wife's  Estate,  579. 

XIX.  Transfer  of  Rights  in.  577. 

XX.  Under  Bigamous  Marriage,  578. 

XXI.  Vacant,  579. 


I.  Ab  Intestate. 

536.  Id  »n  action  for  the  recovery  of  two 
jears'  interest  on  £500,  bequeathed  to  toe  ijrifeof 
the  plaintiff  by  her  feXhir-^Held,  oonfirming  the 
judgment  of  the  court  below,  that  the  father 
succeeds  to  the  nioveable  property  of  his 
children,  where  such  children  oied  intestate  and 
without  children,  and  would  also  succeed  to  the 
right  of  legacy  jnven  by  the  testator  to  the 
mother  of  £echifiren  and  who  had  died  intes- 
tate. Beidk  Preoostj  I  L.  C  J.  320,  Q.  B. 
1857;i626  A627C.C. 

II.  Accept ANOE  of. 

537.  Where  the  heirs  of  a  deceased  person, 
after  having  done  certain  acts  as  sucd,  and 
which  implied  an  acceplance  of  the  succession, 
formally  renounced  it,  and  broueht  action 
against  the  holder  of  certain  lots  of  land  which 
belonged  to  the  estate  of  their  father  at  the 
time  of  hi"  marriage  with  their  mother,  for  their 
dower — HeJdi  that  the  renunciation  made  by 
tiiem  of  the  succession  was  null,  and  that  they 
could  not  clairi)  the  customary  dower  to  which 
they  would  have  been  otherwise  entitled.  Filion 
etal  V.  De Beaujeu,6  L,C.  J.  128,S.  G.  I860: 
1467  C.  C. 

538.  In  an  action  against  a  presumptive  heir 
by  a  creditor  of  the  deceased — Held,  that  a 
collateral  heir  cannot  be  held  to  have  accepted 
a  succession  before  the  renunoiation  of  the  neir 
direct)  abd' before  such  renunciation  has  come  to 
his  knowledge,  and  that  no  act  of  an  heir  after 
his  renunciation  can  1^  considered  as  an  act  of 
heirship,  inasmuch  asoncehavingrenouncedhe 
cannot  accept.  Laxme  v.  Lafran^oisi  15  L.C.R. 
145,  C.C.  1865. 

in.  Curator  to  Vacant. 

539.  Action  was  brought  b}[  the  curator  to  a 
vacant  estate  to  recover  a  specific  sum  of  monev 
from  one  of  the  executors— J?e^  that  inasmuch 
as  the  testator  by  his  will  instituted  universal 
and  special  legatees,  to  whom  the  defendant  was 
accountable  as  the  representative  of  one  of  the 
executors  of  the  said  will,  and  inasmuch  as 
there  was  no  proof  of  record  of  the  lapsing  of 
these  l^acies,  or  that  the  succession  of  the  said 
testator  was  vacant,  that  the  nomination  of  the 

urator  was  to  be  regarded  as  a  nullity.  McPhee 
c    Woo4bri<ige,  111.  C.J.  100,  SC.  1865. 
t540.  And  Mid,  in  appeal^that  the  legal  repre- 


sentatives of  the  testator  had  no  riffht  of  ,a<^kMi 
to  claim  any  sum  of  money  from  the  defendant^ 
and  could  only  urg^  their  claim,  if  they^hadapy, 
by  means  of  an  action  against  all  the  executors, 
lb.,  17  L.  C.  R.  157  ife  1  L.C.L.J.  86. 

IV.  Heirs. 

541.  Action  by. — One  cannot  bring  an  aoj^iojr^ 
as  creditor  of  an  estate  of  which  he  is  at  Alie 
same  time  claiming  to  be  an  lieir.  Frassr  y^ 
Abbott  ei  al,  5  R,  L.  2.H4,  S.  C.  1873. 

542.  Liability  of. — In  an  action  against  fut 
heir  by  a  creditor  of  the  deceased,  whe^^the^ 
heir  pleaded  by  peremptory  exception  that  the- 
deceased  had  bequeathed  all  his  property  by  will 


and  that  he  hiirself  was  not  in  possession  of  aor 
portion  of  the  property,  and  the  plaintifis  '4f- 
murred  on  the  ground  that  the  defendant  hpd 
not  set  up  his  renunciation  of  the  succe««i0n-^ 
Mdd,  reversing  the  decision  of  the  court  beiaw 
that  the  allegations  of  the  plea  were  su<fficie»tv 
and  that  the  defendant  ought  to  be  allowed  to  g> 
to  proof  on  them.  Wd>b  v.  Hall^  15  L.  C.  «. 
172,  Q.  B,  1864. 

543.  Parties  seized  hypothecarily  of  properties 
held  by  them,  by  virtue  of  a  donation  by  l^h^s- 
debtor,  cannot  plead  the  prescription  of  tea 
years,  if  they  have  become  heirs  at  law  of 'W^ 
debtor,  by  reason  of  his  death,  since  the  date  of 
the  donation,  and  have  not  renounced  his  suc- 
cession. BertheUt  r.  DecueeteU.,  12  L.  Cl- 
336,  S.C.  1869. 

544.  And  where  a  married  woman  had  beeii 
condemned  for  the  murder  of  her  husband,  an(l 
her  property  was  confiscated  to  the  Orown-^ 
Heldt  on  action  brought  by  the  lawyer  who 
defended  her,  for  the  value  of  his  services,  that  iC 
the  property  had  been  restored  to  the  heirs  of  the 
convict,  that  they  would  be  held  bound  to  djijf- 
charge  the  obligation  to  which  the  property  was 
legally  subject,  but  only  in  so  far  as  they  Jiad 
benefited  by  it.  Gauthier  v.  JotUraSf  1  R.  L. 
473,  S.  C.  1869. 

545.  And  held,  also,  that  this  liability  woujd 
only  extend  to  the  charges  affecting  the  share  o^ 
the  mother  in  the  community,  and  not  to  the 
rights  of  survivorship  which  she  had  lost.    {b. 

546.  Powers  o/.— In  a  petitory  action  ^  re- 
cover possession  of  an  immoveable,  the  QQiiit 
expressed  the  ppinion  that  in  this  country  a 
person  could  be  at  once  heir  to  an  immoveMile 
of  th  e  testator.  Bochon  ei  ux.  v.  DfAchdne  ei  ux., 
property  and  legatee  of  the  moveable  propertr 
3  L.  C.  J.  183,  S.C.  1859  j  712  C.C.  * 

547.  /fights  q/*.— In  an  action  in  declaration  of 
a  hypothec  by  the  heir  of  the  proper  creditor—^ 
ffeidf  on  the  plea  of  the  defend  en  t,  that  hecoufd 
not  oppose  in  his  own  name  to  such  action  the 
will  of  ihe  creditor,  bequeathing  this  debt  to  a 
third  party,  notwithstanding  a  notice  given  to 
him  by  the  executor  that  he  would  demand  s^oh 
bequest,  but  that,  in  the  absence  of  the  deliverjf 
of  the  lesacy,  the  heir  could  receive  the  amount 
of  the  debt  and  give  therefor  a  good  and  valju) 
discharf^e.  Deneau  v.  Frothingham,  3  L.  C  R. 
145,  S.C.  1852. 

548.  In  an  action  pro  socio  hy  a  surviving 
partner,  the  heirs  and  universal  le^tees  must 
Be  called  in,  and  an  order  to  that  effect  mf^  be 
given  by  the  court,  instead  of  dismissing  the 
action,  bouk  #  Smith,  15L.  C.  J.  68  Q.  ^'.1871,. 
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y.  Ijtfast. 


549.  Meaning  of, — The  word  infant,  employed 
ID  questions  of  testameotary  eucoeeaion  and  sab- 
etitutioD  in  the  direct  line  descending,  comprises 
not  only  the  children  of  the  testator  or  of  the 
institute,  as  the  case  ma^  be,  but  also  their  de- 
ecendants  in  any  degree,  m  default  of  the  degree 
indicated  in  the  deed,  those  of  the  nearest  de- 
cree, however,  always  excluding  the  others. 
jBruneite  et  dL  v.  PeUquin  et  al.,   3  B.  L.  62, 

.S.  C.  1870. 

VI.  Iktentort  of. 

550.  Where,  under  the  provisions  of  her  will, 
•  the  testatrix  had  bequeathed  to  her  husband  all 

her  property,  exempting  him  from  the  necessity 
of  making  an  inventory,  but  on  conditon  that 
he  did  not  re-marry,  in  which  case  he  was  bound 
to  account  to  the  heirs,  and  a  judgment  was  ob- 
tained in  the  Circuit  Court  requiring  that  an 
inventory  should  be  made  before  taking  ofif  the 
seals,  which  had  been  fixed  at  the  instance  of 
the  heirs — Heldt  that  this  was  a  prudent  judg- 
ment, consistent  with  the  interest  of  the  parties, 
.and  not  to  be  disturbed,  and  that  the  Superior 
Court  had  no  power  to  revise  such  order. 
Cardinal  exp,  3,  L.  C.  R.  436,  S.  C,  1853. 

551.  The  plaintiff  brought  action  against  his 
«o-heir,  representing  that  Uie  latter  hf^l  omitted 
to  include  in  the  inventory  of  the  succession 
4wo  mortgages  which  he,  the  defendant,  had 
granted  in  iavorof  the  deceased,  and  prayed  that 
he  be  condemned  to  add  these,  and  to  forfeit  his 
interest  in  them — Held,  that,  as  no  fraud  was 
proved,  the  defendant  would  be  condemned  to 
include  the  mortgages  in  question,  but  not  to 
forfeit  his  interest  therein.  Skau  et  mr.  v. 
Cooper,  6  L.  C.  J.  38,  S.  C.  1861 ;  670  CC. 

VII,  L£GITIM.* 


552.  In  an  action  by  the  plaintiff  for  her 
■fihare  of  legitim  in  the  succession  of  her  pa- 
JtenUr-'Hela,  that  in  such  a  demand  the  charges 
to  which  the  property  is  subject  must  be  taken 
into  consideration,  Lef^wre  et  «x.  v.  Boyery  1 
L,  C.J.267,  Q.  B.  1849, 

553.  The  plaintiffs  claimed  legitim  in  the  sue- 
^cession  of  tne  mother,  alleging  that  she  had 
died  intestate,  and  that  she  had  left  considerable 
prooerty  of  which  she  had  not  disposed  during 
her  lifetime,  and  the  defendants  fifed  a  will  by 
which  they  were  left  the  sole  legatees  of  the 
testatrix — Held,  that  the  existence  of  a  will  of 
whatever  nature  excluded  all  demand  for  legi- 
tim, Quiniin  et  al,  v.  Girard  et  al,,l  L.  C.J. 
163,  S.C.  1867  ;  775  CC. 

554.  In  an  action  b^  which  the  plaintiff  claim- 
ed legitim  due  to  their  mother  from  the  heirs 
and  universal  legatees  of  the  estate  of  their 
grandmother — Held,  confirming  the  judgment 
of  the  court  below,  that  since  the  statute  14  Geo. 
III.  Imp.  &41  Geo.  111.  cap.  4  Prov.  the  rightof 
legtiim  no  longer^exists  in  Canada.  lb.,  &  2 
L.C.J.  141  &8  L.C.  B.  317,  Q.  B.  1858;  775 


Vni.  Of  Father  to  Propebtt  cf  Mivor 
Child  B£V. 

555.  Where  by  his  will  the  testator  left  a  cer- 
tain sum  to  his  children,  nspropre  to  Uiem,  ex- 
cept in  case  any  of  them  died  before  him,  in 
which  case  the  amount  due  to  the  deceased 
would  hepropre  to  his  or  her  children,  if  any, 
and  to  be  invested  for  the  benefit  of  such  child- 
ren in  real  estate  or  bank  shares,  and  one  of  the 
children  died  before  the  testator,  leaving  a 
minor  child,  who  also  died,  and  the  father,  claim- 
ing the  estate  of  such  child,  transferred  it  to  the 
plkintitt^Held,  reversing  the  judgment  of  tbe 
court  below,  that  the  father  was  not  entitled  to 
succeed  to  the  children  with  regard  to  such  pro- 
perty, and  the  transfer  made  by  him  to  the 
plaiutifi  was  therefore  nulL  Leprokomk  ValU, 
3  C.  L.  J.  93,  Q.  B.  1867. 

IX.  Pbimogeniture.* 

556.  Where  a  testator  by  his  will  stipulated 
that  the  Eurplus  of  his  bieng  nobles,  after  provid- 
ing for  certain  legacies,  should  be  divided  be 
tween  his  two  chiluren  in  sucli  a  way  as  to  gite 
to  the  elder  two-tliirds  and  one-third  to  ihe 
other  child,  according  to  the  law  of  fiefti,  charg- 
ing him,  nevertheless,  with  the  payment  of  t& 
debts  in  proportion  to  the  other  legacies,  tk 
whole  suDJect  to  an  entail — Held,  confirming 
DeBelUfeuilU  A  DeSelUfeuilU  (3  L.  C.  B.  161) 
that  this  did  not  constitute  a  legacy  of  a  droi^ 
d^aineM$e,  and  could  noi  give  rise  to  the  exercise 
of  this  right  in  any  of  the  parties  claiming  un- 
der the  entail.  Globetufkies  qual.  v.  L^xioldU 
et  al.,  4  L.  C.  Et.  384,  Q.  B.  1854. 

557.  And  held^  also,  that  in  matters  of  testa- 
mentary succession  the  droit  d'ainesse,  in  the 
partition  otbiens  nobles,  could  only  exist  in  vir- 
tue of  a  specific  provision.  lb. 

658.  Where  during  a  petitofy  action  to  re- 
coTer  possession  of  land  held  in  free  and  oaai- 
men  soccafre  the  plaintiff  died  intestate  danng 
the  suit— i7e<d;  that  the  eldest  son  as  heir  tu 
his  father  was  seifled  as  proprietor  of  the  laod, 
by  yirtue  of  the  right  of  primogeniture, as  one  of 
the  incidents  of  that  tenure,  and  could  maintain 
a  petitory  action  for  the  recovery  of  the  land. 
Stuart  i  Eaton,  B  L.C.  B.  113,  C.  C.  1957- 

559.  In  an  action  for  a  provisional  partitloo 
against  the  eldest  of  two  heirs  under  the  will  of 
their  grand  tkiher— Held,  that  the  droit  <fainess( 
being  a  property  right,  could  not  be  claimed  un- 
der a  will  by  the  eldest  son  of  the  testator,  ^ 
usufructuary  legatee,  but  only  as  heir  ab  into- 
taU.  Cuthbert  v.  Outhbert,  6  L.  C.J.  128,  S.C. 
1861. 

X.  BfiNUKCUTiON  OF,  See  Acceptance  of. 


c- 


C. 


560.  In  a  hypothecary  action  by  a  pre^un)r 
tive  heir  for  a  debt  dua  her  by  the  decea»oi. 


*  Obsolete,  Under  the  Code  the  ehlldreo  or  their  d^* 
■oeudante  succeed  to  their  father  and  mother,  ^nii>i- 
fathera  and  grandmochen  or  oUier  aaoeBdants,  withoui 
distinction  of  eex  or  primogenitiire,  aad  wfaeUier  th^j 
are  tbe  iasae  of  the  same  or  of  dUferent  nnrriacta.  Tbej 
inherit  in  eqoal  portions  and  by  heads  wh<n,thfy  ar«  ail 
in  the  same  degree  and  in  their  own  right ;  they  iofaer: 


<K)sbolete.  Children  of  a  deceaaed  person  cannot  claim    ._  ^^  .^^^  ^^a-^^™  •»  •«^"  ww«  ..<«»•    •-«./  «— • 
4ffiti»  in  couaequenoe  of  gifu  made  by  him   {inter    by  root,  when  all  or  some  of  them  aSe  irrepreeeDi 
t   t  T75  C.  C.  &  art.  654l9\/hx.  *  ation.    626 CC. 
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and  for  the  payment  of  which  a  property  trans- 
ferred to  the  defendant  was  hypothecated,  to 
which  the  defendant  pleaded  annong  other  things 
that  the  plaintiff  had  accepted  the  succession  of 
the  decei^^Hit  her  brother,  and  therefore  could 
not  recover — Held,  reversing  the  judgment  of 
the  court  below,  on  proof  that  the  plaintiff  had 
retained  in  her  hands  the  sum  of  ^20,  found 
among  the  papers  of  the  deceased,  and  had 
caused  to  be  cashed  a  cheque  for  £25,  which 
money  she  had  also  appropriated  to  her  own 
use,  that  this  was  tantamount  to  an  implied  ac- 
ceptance, and  her  renunciation  subsequently 
made  was  of  no  value.  Orr  &  Fisher  es  quat, 
6  i.  C.  K.  2S,  Q.  B.,  1866  ;  661  C.  C 

561.  Where  an  action  was  brought  against 
certain  heire  for  the  amount  of  two  obli^fationH, 
made  by  the  deceased  in  favor  of  the  plaintiff. 
and  8«oine  of  the  defendants  appeared  and 
pleaded  their  renunciation  of  the  succession; 
Out  it  was  proved  that  the  renunciation  was 
made  only  after  the  institution  of  the  action — 
BM,  that  the  action  must  be  dismissed  with 
regard  to  theni,but  with  costs  in  fkvor  of  plaintiff. 
The  Montreal  City  and  District  Building  Society 
▼.  Kerfutet  a2.,  4L.  C  J.  54,8.0.1861;  664  CC. 

562.  Thedefendant,toan  action  by  his  brother 
for  possession  of  a  certain  claim  bv  him  under 
his  mother's  will,  and  of  which  will  the  defend- 
ant was  named  executor  and  universal  legatee, 
set  up  his  contract  of  marriage,  whereby  he  was 
granted  certain  property  by  nis  father  and  mo- 
ther, of  a  value  much  greater  than  that  left  by 
them  in  their  wills,  and  also  whereby  he  re- 
nounced all  rights  he  might  have  had  in  their 
succession — Heidi  that  such  renunciation  onl^ 
applied  to  the  db  intestate  succession  of  his 
parent^,  and  not  to  particular  legacies  such  as 
that  in  question.  Frechette  v.  Frechette,  6 
L.  C.  J.  329,  S.  C.  1862. 

563.  No  act  of  an  heir  after  his  renunciation 
can  be  considered  as  an  act  of  heirship,  inas- 
much as,  having  once  renounced,  he  cannot 
accept.  Lavoie  v.  Lejran^oia,  15  L.  0.  R.  145, 
C.C.  1866,6510.0. 

564.  The  plaintiff,  in  consideration  of  certain 
property  ^iven  to  him  by  his  parents,  by  his 
coiitraci  of  marriage,  stipulated  that  the  pro- 
perty thu8  given  to  him  should  be  in  lieu  and 
place  of  all  rights  of  succession  or  oflegitim 
that  he  haii  or  could  have  in  the  future  succes- 
sion of  his  lather  and  mother,  which  succession 
be  tiiereby  renounced.  Many  years  afterwards, 
however,  his  brothers  and  sisters,  as  well  as  hi8 
parents,  bavins  died  before  him,  he  brought 
action  against  Uieir  representatives  to  recover  a 
portion  of  the  estate  of  his  mother,  which  had 
been  given  to  some  of  his  brothers,  and  which 
had  in  the  interval  been  subject  to  many  trans- 
fers from  the  one  to  the  other,  some  of  which 
were  of  doubtful  legality.  The  dcfemlant^, hold- 
ers of  the  property,  relietl  upuii  the  renuncia- 
tion made  oy  the  plaintiff  in  his  marriage  con- 
tract— iJe^re versing  the  judgment  of  the  court 
below,  that  in  principle  the  renunciation  of 
future  successions  oflivmg  persons  were  ineffec- 
tive, except  in  marriace  contracts  of  female 
children,  and  that  his  brother  not  having  been 
duly  authorized  to  intervene  in  such  deed,  it 
was  absolutely  null  and  void,  and  the  parties 
would  be  ordered  to  account  Creoier  k  Koche- 
leau  et  oL,  16  L.  C.  R.  328,  Q.  B.  1866. 

BB 


565.  The  plaintiff  and  hi«*  wife  ^ave  to  their 
son,  by  deed  of  duuatiou,  a  ueriain  iniiitoveubie 
property,  subject  to  a  charge  or  rent  of  $350, 
wito  interest  at  twelve  per  cent.  The  sou,  by 
his  contract  of  marriage,  established  mutual 
donation  of  usufruct  tietween  himself  and  his 
wife  of  all  the  property  of  which  the  first  dying 
should  be  possessed  at  the  time  of  his  or'  her 
death.  The  son  died  leaving  no  children,  his 
nearest  of  kin  being  his  father  and  mother. 
The  wife  entered  into  the  usufruct  of  the  pro* 
perty  under  the  contract  of  marriage  referred  to, 
and  the  father  brought  action  for  the  recovery 
of  the  charge  to  which  the  donation  of  the 
property  was  subject,  and  for  arrears  of  inter- 
est thereon.  The  wife  pleaded  that,  as  the 
heir  of  his  son,  there  was  confusion  of  the 
quality  of  debtor  and  creditor  in  the  ftttiier,wlio 
was  therefore  without  right  to  bring  such  action 
— Held,  that  without  especially  renouncing  the 
succession  of  his  son,  which  he  had  not  done 
the  plea  of  the  defendant  must  be  maintained, 
and  the  action  dismissed.  •  DesauteU  v.  Laarue,i 
R.  L.  485,  8.  0. 1869. 

566.  A  renunciation  made  by  a  woman  of 
the  testamentary  succession  of  her  husband  is 
notaffecteil  by  the  fact  that,  as  executrix  of 
the  will  of  her  husbaod,she  has  received  a  sum 
of  money  and  appropriated  it  in  reduction  of 
her  dower.  Ackerma n  v .  Oauthier  et  vir.  ,4  R. L . 
224,  8.  0.  1872. 

667.  The  heirs  of  a  succession  may  renounce, 
afteraction  brought  against  them  uponajudg* 
ment  declared  executory,  and  that,  even  upon 
the  day  fixed  for  the  hearing,provided  thev  have 
committed  no  act  of  acceptance.  MulhotUxnd  v 
Halpin  et  al,  6  R.  L.  184,  8.  0.  1873 ;  666  & 
667  UC. 

568.  Heirs  at  law  against  whom  it  is  sought 
to  make  a  judgment  executonr  must  pay  costs 
up  to  date  of  renunciation.  lb.  &  17  L.  0.  J. 
318,  8.  0.  1873  J  668  C.  0. 

569.  Legafees  who  accept,  renounce  thereby 
their  rights  in  the  succession,  unless  such  lega- 
tees are  outside  of  the  succession.  Richer  v, 
Voyer  et  al,6  R.  L.  691,  P.  0. 1874 ;  712  &  713 

0.  C 

XI.  Represektation. 

570.  The  plaintiff  claimed,  under  the  will  of 
his  great-grandmother,  a  third  of  a  certain  un- 
diviool  immoveable  property  which  had  been 
left  by  naid  will  to  the  daughter  of  the  tes- 
tatrix and  her  husband  in  usufruct,  and  the 
property  to  their  children  then  living— ^e^c^, 
that  the  term  *'  children  then  living*' comprised 
the  grandchildren,  descendants  in  a  direct  line, 
of  the  testatrix,  and  that  by  risht  of  representa- 
tion, said  grandchildren  hem  directly  under 
their  great-grandmother,  and  not  from  their 
mother,  their  riirht  to  the  legacy  of  the  immove- 
able property  by  them  claimed.  Glackmeyer  v. 
The  MayoTy  Jtc.^  of  (Quebec  &  Lagueux,  11 
L.  0.  R.  18,  8.  0.  R.  1860. 

XII.  Retrait  Successoral. 

571.  The  action  en  retrait  successoral  does  not 
exist  where  the  transfer  has  for  its  object  a  fixed 
and  definite  share  in  an  immoveable.  Leelerc  et 
al,  y.  Beaudry  et  al,  10  L.  C.  J.  20,  8. 0.  I|$p6. 
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tiona  of  lots  improved  hy  such  pquatters.  Hall 
^  Thompson,  3  L.  C.  R.  466,  Q.  B.  1863. 

32,  Tne  plaintiff  obtained  a  licenpe  to  cnt 
timber  upon  a  location  described  on  the  back 
of  the  license  as  follows  :  **  To  commence  at  the 
""  mouth  of  Green's  Creek  on  the  Black  River 
**and  extend  down  six  miles   on   the    course 

•**21®we8t  and  back  four  miles  on  the  course 
'' north,  69  o  west."  The  question  having  arisen 
AS  to  whether  certain  timber  seized  had  been 
<5ut  on  this  location— J7e2(2,  confirming  the  judg- 
ment of  the  court  below,  that  the  wonis  **  down 
on  the  course,"  on  the  license  meant  •*  down  the 
Black  River  on  the  course,'*  and  that  the  word 
^*  back "  meant  back  from  the  Black  River. 
Brison  A  SfUti,  2  L.  C  L.  J.  81,  Q.  B.  1866. 

II.  Validity  or. 

33.  In  an  appeal  from  a  judgment  in  an  ac- 
tion in  revendication  of  a  quantity  of  pine 
timber — Held,  that  a  licenfie  for  a  timber  limit, 
under  the  signature  of  an  officer  stvling  himself 

-<'  surveyor  of  crown  timber  licenses," dated  10th 
July,  1861,  was  moperative,  inasmuch  as  up  to 
^th  August,  1861,  the  collecter  of  crown  timber 
•dues  was  the  only  officer  authorized  to  issue 
such  licenses.  Hall  v.  7hompson,3  L.  C.  R. 
466,  S.  C.  1863. 
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I.  Arrears  of,  see  Prescription  of. 

34>  In  an  action  for  tithes — Held,  that  in 
^Canada  tithes  do  not  run  to  arrears,  and  that 
43iich  action  was  subject  to  a  prescription  of  one 
year,  and  that  a  party  pleanin^  such  prescrip- 
iion  is  not  bound  *to  tender  his  oath  that  he 
lias  paid.  Thibet ge  v.  Vilbon,  3  L.  C.  R.  196, 
S.  C.  1852 ;  2219  C.C. 

II.  Division  of. 

35.  In  an  action  for  the  recovery  of  certain 
tithes,  by  the  donee  of  the  heirB  of  a  cure  de- 
ceased, again«t  the  succeeding  cure,  as  having 
been  wrongfully  appropriated — Held,  that  tithes 
must  be    divided  j7ro    ra/a  among   succeeding 

-^ures,  accordinj?  to  the  time  they  have  served. 
Jiliatrault  v.  Archambault,  4  L."  C.  J.  10,  S.  C. 

1869. 


HI.  How  Recovered. 

36.  Tithes  are  recovered  from  the  feast  of  SL 
Michael  jii  one  year,  to  the  same  feast  i&  the 
next  year,  and  are  due  and  payable  at  Etster 
of  each  year.    lb. 

IV.  LiABiLrrT  fob. 

37.  In  an  action  by  the  cure  of  a  parish  to 
procure  tithes,  the  defendant  pleaded  tnat  some 
two  or  three  years  previously  he  had  notified 
the  plaintiff  that  he  had  ceased  to  beloni;  to  the 
Roman  Catholic  faith — Held,  that  such  notifi- 
cation was  sufficient,  and  he  was  discharged 
from  such  liability.  Oraoel  v  Bruneau^  5 
L.  C.  J.  27,  C.  C.  1869. 

38.  And  held,  also,  that  such  notificatioo 
need  not  be  notarial  form,  bat  might  be 
proved  in  any  other  manner.    lb. 

V.  Notice  Concerning. 

39.  But  in  an  action  for  tithes — Seli,  thst 
verbal  notice  ffiven  to  a  priest  that  a  person 
had  ceased  to  be  a  Roman  Catholic  is  not  sus- 
ceptible of  being  proved  by  parol  evideooe. 
Froulx  v.  Dupuis,  10  L.  C.  J.  114 &  16  L.  C.  B. 
172,  S.  C.  1865 ;  1233  C.  C. 

40.  But  a  written  plea  filed  i^  court,  in  answer 
to  a  demand  for  tithes,  to  the  effiM;t  Uiai  the  de- 
fendant had  ceased  to  belong  to  the  Roman 
Catholic  church  and  to  profess  the  Roman 
Catholic  religion,  is  a  sufficient  notice  in  writing 
of  the  fact  to  exempt  him  from  the  payment  of 
all  tithes  claimed  to  have  accrued  after  the  filing 
of  the  said  plea.    lb. 

41.  A  Roman  Catholic  who.  renounces  his 
religion  is  not  bound  to  give  notice  to  his  cure 
by  a  nourial  acie,  nor  even  by  writing  under  pri- 
vate seal,  in  order  to  be  exempt  fVom  the  tor- 
ment of  tithes,  Sofy  V.  BrunelU,  16  L.  Cf.  J. 
101,  S.  C  1872" 

VI.  Prescription  of. 

42.  An  action  for  arrears  of  tithes  is  not 
subject  to  the  prescription  of  one  year.  Beau- 
chet  V.  Martin,  3  Rev.  de  Leg.  73,  K.  B.  183.3  ; 
&  Brunei  v.  Desjardins,  3  L.  C.  R.  81,  S.  C. 
1849,  &  Boy  v.  Bergeron,  2  R.  L.  632,  C.  C 
1867  ;  2219  C.  C 

43.  But,  in  a  later  case— ZTe^  that  they  were 

Erescribed  by  one  year.     Thiberge  v.  Vilbon,  3 
,.  C.  R,  196,  8.  C.  1862. 

VII.  Right  to. 

44.  In  Lower  Canada  tithes  can  only  he  col- 
lected from  those  who  profess  the  Roman  Catho- 
lic religion .  Proulx  v.  Dupuis,  10  L.  C-  J.  115, 
S.  C.  1866. 

45.  But  a  Roman  Catholic  is  not  bound  to  par 
tithes  for  land  held  in  free  and  common  soccap 
in  the  townnhip.  Refour  v.  Sin^cal,  4  L>  C-  n> 
411,  C.  C.  1854. 

46.  But  held,  in  a  later  case,  that  tithes  are  due 
as  well  on  land  held  in  free  and  common  soccage 
as  in  any  other  part  of  the  country.  Boy  v.  Ber- 
geron 2  R.  L.  .532,  C.  C.  1867. 

47.  Tithes  are  due  also  on  newly  oleared  laihi 
as  well  as  on  old  land.    lb. 
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48.  In  an  action  b^  a  cur^  missionnaire,  ap- 
pointed during  the  will  of  the  bishop,  against  a 
parishioner  for  tithes— J?e2(2,  confirming  the 
judgment  of  the  court  below,  that  ootwithstand- 
ing  the  Edict  of  1679,  which  vests  the  tithes  of 
the  parish  in  the  cure  holding  the  cure  in  perpe- 
tuity, they  may  be  legally  claimed  by  a  priest 
removable  at  the  will  of  the  bif^hop.  iJuhault  v. 
Faeaud,  17  L.  C.  R.  178,  8,C.R.  1866. 

49.  JSeldfhloo,  thataprovisioD  in  the  appoint- 
ment  of  the  cure,  reserving  a  portion  of  the  tithes 
for  the  use  of  the  bishop,  aid  not  prevent  the 
cure  in  posseseiou  trom  being  entitled  to  the 
tithes.     lb. 

50.  Held,  also,  that  where  the  tithes  to  be  paid 
amount  only  to  500  fhincs,  parishioners  cannot 
assume  the  right  of  the  Queen  to  demand  the 

rpluB  received,  or  plead    prescription  by  the 
re  of  tithes  of  a  greater  yearly  value.    Id. 

51.  And  held,  also,  that  tithes  are  payable 
without  deduction  of  costs  of  cultivation  or  of 
labor.    lb. 

52.  The  right  of  a  cure  to  tithes  is  not  limited 
to  500  francs,  but  is  recoverable  on  all  grain 
subject  to  tithes  grown  in  the  parish.  Boy  v. 
Bergeron,  2  R.  L.  632,  C.C.  1867. 

5H.  In  an  Mtion  by  a  priest  against  his  parish- 
ioner fur  tithes,  in  which  the  defendant  set  up 
that,  as  he  rented  from  a  Protestant,  that  he  was 
not  liable — Held  that  tithes  was  a  personal  debt, 
and  that,  as  far  as  Homan  Catholics  were  con- 
cerned, every  harvest  was  subject  to  tithes,  and 
that  in  the  case  in  question  the  defendant  was 
liable  to  the  payment  of  tithes,  or  the  value  of 
the  harvest  reaped,  after  deduction  of  the  amount 
of  the  rent.  BrUsette  v.  Lareauj  6  R.  L,  207, 
C.C.  1873. 

54.  In  action  for  tithes  against  a  proprietor- 
ies that  the  right  to  tithes  did  not  affect  the 
property  itself,  and  was  payable  by  him  only  who 
gathered  the  harvest,  and  that  aKoman  Catholic 
proprietor  of  a  properly  leased  either  to  a  Pro- 
testant or  a  Catholic,  was  not  bound  to  pay  tithes 
to  the  cur6  of  the  parish  for  the  grain  iiarvested 
on  his  property  by  his  farmer.  Gaudin  v. 
SiamesM  L.C.J.  192,  S.C.  1876. 

TITLE. 

I-  Action  en  Possession  de,  see  ACTION. 

II.  In  Exhibition  of,  see  ACTION  en  Exhi- 
bition. 

III.  In  Recognition  of,  see  ACTION. 

IV.  Conferred  by  Certificate  of  Crown, 
Lands  Agent,  see  OPPOSITION. 

V.  CoNFiRiiATioN  OF,  see  CONFIRMATION 
OF  TITLE. 

VI.  Conveyance  of  to  two  persons,  see 
SALE  TO  two  Persons. 

VIT.  Deeds  of,  see  DEEDS. 

VIII.  Possession  not  Equivalent  to,  see 
POSSESSION. 

IX.  Prescription  of,  see  PRESCRIPTION. 

X.  Presumption  of,  see  POSSESSION, 
PRESUMPTION,  Sea. 

XI.  Privity  of,  see  REGISTRATION. 

XII.  Production  of,  see  ACTION  en  Bor- 

NAGE. 

XIII.  Proof  op,  see  EVIDENCE. 

XIV.  To  Jews  Burying  Ground,  see  JEWS 
BURYING  GROUND. 

XV.  To  Land  Sold  by  Municipal  Corpora* 


TI0N.M6  MUNICIPAL  CORPORATIONS. 

XVL  To  Land  Sold  for  Taxes,  see  Salc 
FOR  Taxes. 

XVII.  To  Lanes  see.  Property  in  Lanes. 

XVIII.  To  Moveables,  see  MOVEABLES. 

XIX.  To  Pews,  see  PEWS. 

XX.  To  Seigniorial  Land,  see  SEIGNIOR- 
IAL RIGHTS. 

XXI.  To  Servitudes,  see  SERVITUDES. 

XXII.  To  Shares  of  Bank  Stock,  see  BANK 
STOCK 

XXIII*  What  is,  see  DELIVERY,  What  is. 
XXIV.   When  Purchaser  RsFUSEfe,  see  VEN- 
DORS AND  PURCHASERS, 


TITHE  DE  BATARDISE— ^fee  CRE- 
DITORS, Eights  of. 

TOLL  BRIDGES. 

I.  Rights   of  Proprietors,  see  BRIDGETS  ^ 
Privilege  Concerning. 


TOOLS. 

L  SEIZURE  OF,  see  EXECUTION,  OPPO- 
SITION, &o. 


TORTS— &e  DAMAGES,   DEBTS, 
PERSONAL  WRONG,  &c. 

I.  On  the  High  Seas,  see  JURISDICTIOJl 
OF  Vice- Admiralty. 


TORTUOUS  CONYERSION— &e 
JURY  IN  Civil  Cases. 


TOW  BOATS. 

I.  Liability  of. 

65.  When  Running  as  Passenger  Boats,  la. 
an  action  for  the  mooring  of  certain  steamboats 
belonging  to  the  appellants,  and  also  for  the 
moorinj^  of  rafts  belonging  to  third  parties, 
amounting  to  9\  20,iu  which  the  plaintiils  allegeJ 
that  defendants  towed  the  rafts  in  question  lor 
a  stated  price,  which  covered  the  whole  trip^ 
and  that  they  were  bound  to  pay  the  expenses 
incidental  to  navigation,  and  the  defendant  offer- 
ed  confession  for  the  mooring  of  the  steamers, 
but  denied  all  liability  for  the  rafts,  as  belong- 
ing to  third  parties— 1/e/d,  confirming  the  judg- 
ment of  the  court  below,  that  they  were  respon- 
sible to  the  proprietor  of  the  wharves  where  such 
rafts  were  moored.  The  SL  Lawrence  Tow  Boat 
Company  v.  Joly,  15  L.C.R.  20,  Q.B.  1864. 


TRADER. 


I.  Who  is. 


56.  Where  a  man  bought  a  large  quantity  of 
hay — Held,  that,  though  he  was  a  trader,  as  it 
was  the  first  time  he  had  bought  hay,  and  as  it 
formed  no  part  of  his  regular  business,  it  was 
not  a  commercial  transaction,  such  as  would 
bring  it  within  tiie  Statute  of  Frauds.  Guemctn- 
v.  Lacombe,  4  R.  L.  385,  C.C.  1872. 
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TRADES  UNION. 

L   POWKES  OF. 

57.  The  plaintiffs,  members  of  an  association 
<<of  ma6ter  masons,  to  whom  ajso  the  defendant 

telon^,  having  purchased  a  quantity  of  stone, 
contrary  to  a    resolution    pa^osed  by  the    said 
veociety,  in  concert  with  the  association  of  quarry- 
men  ami  carters*  the  said    two  associations  by 
J  int  resolution  condemned  the  plaintiffs  to  a 
^ne,  and  forbade  its  members  to    work  for  the 
plaintiff  or  to  furnish  them  stone,  thereby  caus- 
ing them  great  damage — Held,  that   although, 
.'in  general,  a  man  has  the  rieht  to  work  for  whom 
be  will,  and  although  a  numoer  of  men  may  bind 
themselves  not  to  work  for  a  particular  person 
•or  particular  class  of  persons,  or  for  a  certain 
price,  it  is  not  permitted  to  any  association  to 
trouble  any  one  in  their  affairs,  and  itisezpresn- 
Jy  forbidden  to  threaten  them  with  fine  or  other 
punishment  for   refusing    to   comply  with  the 
orders  of  such  association.*    Perrauli  tt  ah  v. 
Sertrand  ei  o^.,  1  Q.  L.  R.  340  &  5  R.  L.  152, 
S.G. 1873. 

58.  And  hMt  also,  that  a  combination  of 
persons,  directed  against  a  man  for  the  purpose 
of  obtaining  money  from  him,  in  the  shape  of  a 
fine  or  otherwise, wnicAi  he  is  not  bound  by  law  to 

j)ay,  or  in  order  to  induce  his  workmen  to  leave 

£im,  or  prevent  merchants    from  transacting 

business  with  him,  is  illegal,  and  if  he  suffer 

damage  thereby  he  has  a  right  to  be  indemnified 

4'ierefor.    lb. 

59.  And  that  the  defendants  forming  part  of 
such  society  or  combination  were  responsible  to 
tlie  plaintiff  in  damages,  and  that,  notwithstand- 
ing the  plaintiffs  themselves  belonged  to  the 
eame  society.    lb- 

60.  And  Mdf  that  a  letter  addressed  to  the 
master  masons  or  stone  cutters,  warning  them 
against  working  for  the  plaintiffs,  is  a  violation 
•of  the  principle  above  laid  down,  and  a  sub- 
sequent resolution,  annulling  the  resolution 
above  referred  to,  as  being  beyond  their  powers, 
was  not  a  sufficient  reparation  of  the  injury  done 
to  the  plaintiflfe.     lb. 

TRADITION— Sec  DELIVERY. 


TRANSACTION— &e  PROCEDURE. 


TRANSFER 

I.  Acceptance  of,  61-64- 

II.  Action  bt  Transferee,  65,  66. 

III.  By  Insolvent,  67. 

IV.  By  Sheriff,  68. 

V.  Costs  in  Action  by  Transferee,  69. 

VI.  Delivery,  70. 

•Every  person  who  threaten*  or  intimidates  any  per- 
son in  Boeh  a  manner  as  would  justify  a  justice  ofthe 
peace,  «>n  complaint  made  to  him.  to  bind  over  the  per- 
son so  threatening  or  intimidating  to  keep  the  peace,  or 
molests  or  obstructs  any  person  with  a  vfewto  oyemile 
such  person :  being  a  master,  to  dismiss  or  cease  to  em> 
ploy  any  workman,  or  to  pay  any  flue  or  penalty  imposed 
by  any  temporary  or  permanent  association  or  eorabina- 
tfon,  etc..  ^all  be  guilty  of  an  offence  against  this  Act, 
and  shall  be  liable  to  imprisonment  with  or  without 
hard  labor  for  a  term  not  exceeding  3  months.  C  8S 
Vic.  cap.  81,  sec.  1. 


VII.  Effect  of,  71-77. 

VIII.  Fraudulent,  78-84. 

IX.  In  Trust,  85. 

X.  Liability  OF  Transfcbsb,  86,87. 

XI.  Liability  of  Transferor,  88. 

XII.  Notice  OF,  89-103. 

XIII.  Obtained  by  Fraud,  104, 

XIV.  Of. 

Alimentary  Bequest,  105, 106. 

Bailee  Receipt,  107. 

Bank  Stock,  108. 

Bills  and  Xotes,  109. 

Bills  of  Lading,  no. 

Commissioner's  Fees,  111. 

Dowry,  112. 

Hypothec,  118-116. 

Insurance  Policy,  117-119. 

Judgments,  120. 

Lease,  121, 122. 

Letters  Patent  to  Lands,  123. 

License,  124. 

Merchandise,  125. 

Pensions,  126,  127. 

Property  in  Immoveables,  128-132. 

Bights  of  Succession,  133. 

Usufruct,  134. 

Vessels,  135. 

XV.  Banking  of  Tranrflrees,  136. 

XVI.  Rights  of  Transferee,  137-144 

XVII.  Warranty  in,  145-148. 

I.  Acceptance  OF. 

61.  Where  to  an  actioa  for  the  price  of  sale  of 
an  immoveable  the  defendants  set  up  adeficiencv 
in  the  contents  of  the  purchase,  and  the  plaiii- 
tiff  replied  that  he  was  the  transferee  onW  of 
the  claim,  and  that  defendant  had  accepteJtbe 
transfer— J5feW,  that  the  defendant  was  nol 
thereby  deprived  of  his  right  to  plead  the  ex- 
ception quanto  minoris.  Masson  et  oL  v. 
Corheilley  2  L.  C.J.  140,  S.C.  1858;  1501  CC. 

62.  Where  the  respondents,  by  attachment  in 
grarnishment,  seized  an  account  in  the  hands  of 
the  sheriff  belonging  to  their  debtor,  and  the 
appellants  intervened,  declaring  that  part  of  the 
account  had  been  ceded  to  him  bv  the  said 
debtor,  in  satisfaction  of  an  account  acknowledg- 
ed by  the  latter  to  be  owing  by  him  to  th^ 
appellants;  and  the  respondents  contested  the 
intervention  on  the  ground  that  the  transfer  hsd 
never  been  legally  perfected,  as  ii  was  onlr 
accepted  for  the  appellants  by  the  notary  anii 
not  by  herself,  as  should  have  been  done— iffW, 
reversing  the  judgment  of  the  court  below,  that 
the  acceptance  by  the  notary  in  the  name  ofthe 
transferee  was  valid  and  legal,  inasmuch  as  u 
had  been  ratified  by  the  notice  of  the  trarwft 
given  by  the  transferee  subsequent  to  the  accep- 
tance. Perraultetvir.  &  The  Ontario  Bank,  U 
L.  C.  R.  1  &  7  L.  C.  J.  313,  Q.B.  1863. 

63.  Where  ^  judgment  debtor,  prior  to  ibe 
issue  of  a  writ  of  attachment  in  garnishment, 
had  transferred  a  claim  he  had  agaioat  the  gar- 
nishee to  a  third  party,  and  the  latter  had  ac- 
cepted the  transfer,  by  the  agency  of  the  notary, 
not  being  present  himself  at  the  time  the  de^l 
was  passed,  and  the  plaintiff  conCetted  the  de- 
claration of  the  garnishee  on  the  groand  thai 
the  transfer  was  null,  and  the  gamnfaee  still 
owed  to  the  defendant— JGTelfl^  that  the  accept- 
ance by  the  notary  was  good  and  vsIhI,  and  the 
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contestation  wbh  dismiflsed.    Crdxusa  ▼.  Cr^- 
pMU  &  RobiiailU,  1  B.  L.  667,  S.  G.  R.  1868. 

64.  A  debtor  who  has  accepted  ratification  of 
the  transfer  cannot  plead  error  in  the  amount 
^*ie  bf  him  to  the  original  creditor.  McDonald 
ei  al,  V.  OoyetteA  ScDoncddetal.  &  Thom€u 
14  L.  C.  J.  137,  S.  C.  R.  1869;  1571  C  C. 

II.  Action  bt  Trahsfibbb. 

65.  In  an  action  by  the  transferee  of  an  amount 
•due  a  munioipality,  by  the  defendant,  on  a  road 
made  thron^h  his  land  the  action  was  main- 
tained.   Ellison  r.  Dttim,  1  L.  0.  R.  340,  S.  C, 

i^51. 

66.  The  transferee  has  a  right  of  sumg  in  the 
naiile  of  his  transferor  for  the  recovery  of  the 

claim  transferred.     Cremaxit  v.    Cauckony   16 
L.  C  R.  483,  S.  C.  1863. 

III,  By  Iksolvbht, 


67.  The  firm  of  S.  &  W.  H.,  in  Lower  Canada 
l«ing  indebted  to  J.  W.,  transferred  seventy- 
live  promissory  notes  to  a  factor  on  his  account 
At  the  time  of  the  transfer  8.  &  W.  H.  were  en 
diconjiiure,*  A  saUie  arrit  having  subsequently 
issued  by  other  of  the  creditors  of  S.  &  W.  U., 
the  seventv-five  notes  in  the  hands  ot  the  factor 
were  attaclied — Heldtbj  the  judicial  committee, 
tliat  the  transfer  having  taken  place  before  the 
execution  of  the  sain  arrii  was  valid  by  the 
French  law  in  force  in  Lower  Canada.  Hutchin* 
S'uk  Gillespie  et  cU.,  3  Rev.  de  Leg.  427,  P.  C. 
1840 ;  1032  et  seq.  C.  C.  &  Ins,  Act  1876,  sec. 
ISO  eiseq^ 

IV.  By  Sheriff. 

68,  On  action  by  the  transferees  of  the  sherifl 
of  a  bail  bond  entered  into  by  the  defendants — 
Heldf  that  the  trnnsfer  made  by  the  joint  sheriff 
under  their  customary  signature,  and  in  the 
form  used  in  England,  was  a  sood  transfer. 
Torrance eiaL,  v.  Gilmour  et  alj  2  L.  C,R.  231, 
S.  C.  1851, 

y.  Costs  ik  Aotiov  By  Trahsferee. 


69.  Where  the  transferee  of  the  balance  of 
certain  constituted  rents  brought  action  against 
the  debtor  without  notice  of  the  transfer — Held, 
(bat  no  costs  would  be  allowed,  but  that,  on  ttie 
other  hand,  he  would  be  condemned  to  pay 
costs,  where  the  debtor  had  tendered  the  amount 
due  ,and  paid  it  into  court.  Fari  v.  Derousselle, 
6  L.C.  R.  411,8.  C. 

C  VI,  Delivery. 

70,  Where  the  plaintiff  seized  a  quantity  of 
timber  in  the  hands  of  a  third  party,  as  belonging 
to  the  defendant,  and  a  fourth,  wno  was  surely 
for  the  defendant  for  the  construction  of  a  church 
for  which  the  timber  was  intended,  intervened 
and  claimed  it  as  having  been  transferred  from 
the  defendant  to  him,  the  only  proof  of  the  de- 
livery being  that  the  defendant  and  he  had 
stooa  on  the  top  of  a  hill  overlooking  the  place 
where  it  was  piled,  and  the  defendant  said  to 
he  surety,  pointing  to  the  timber,  **  I  give  it 
o  you  ; ''  that  was  AeW  to  be  no  delivery,  and 


the  judgment  maintaining  the  attachment  wa^ 
confirmed.  Chartrandet  at  v.  JoJy  &  Whitlock 
k  Desjardin  et  al.,  1  L,  C.  L.  J.  27,  S,  C.  R 

i8e5. 

Vir.  Effect  of. 


71 .  A  curator  to  a  vacant  estate  cannot  be 
sued  by  a  party  to  whom  he  has  transferred  a 
claim  of  his  own  against  the  estate,  inasmuch 
as  the  curator  cannot  sue  himself  or  be  sued  by 
his  transferee.  Tessier  v.  Tessier,  2  L.  C.  K. 
63,  S.  C.  1850. 

72.  Where  the  plaintiff  sued  for  a  penalty  of. 
£50,  sti|>ulated  to  be  paid  on  default  of  either  of 
the  parties  to  a  contract  which  had  been  trans- 
f^Tred  to  the  defendant,  but  which  stipulation 
had  been  made  in  a  subse(^uent  and  supplemen- 
tary agreement,  which  omitted  to  be  transferred 
with  the  contract  itself,  and  of  which  'ictendant 
had  no  notice,  the  action  was  disim-'-^-i  on  the 
ground  that  such  untransferred  supplf  mentary 
agreement  was  not  binding  upon  ihe  defendant. 
Monaghan  v.  Benning,  I  L.  C.  J.  151,  S.  C. 
1867. 

73.  In  an  action  by  a  creditor  of  a  railway 
company  against  a  shareholder,  to  recover  the 
amount  unpaid  on  his  shares — Heldt  that  not- 
withstanding proof  that  such  shares  had  been 
transferred  before  the  institution  of  the  action, 
the  plaintiff  would  be  entitled  to  recover,  if  the 
debt  was  accrued,  and  was  due  while  the  shares 
stood  in  tlie  defendant's  name  in  the  books  ol  the 
company.  Cockburn  v.  Beaudry,  2  L.  C.  J.  283 
S.  C.  1868  &  Q.  32  Vic,  cap.  61,  sec.  18. 

74.  Where  the  defendant  had  transferred  to 
plaintiffs  ajid  another  certain  claims  due  him  in 
settlement  of  their  claims  against  him,  without 
warranty  of  such  claims  transferred,  and  with 
the  ptipuiation  that  the  plaintiffs'  claims  against 
him  should  revive  should  the  claims  transferred 
fail  to  be  met  when  duei  and  there  being  default 
of  payment,  plaintiffs  brought  action  on  the  ori- 
ginal claim,  and  the  defendant  pleaded  that  the 
plaintiffs  had  altered  the  intention  of  the  trans- 
fer by  givini;  delay  to  the  debtors  of  the  claim 
without  his  knowledge — Held,  on  proof  of  such 
allegation,  that  the  defendant  was  thereby  liber- 
atea  from  the  operation  of  the  resolutary  clause, 
and  the  plaintiffs  could  not  recover,  Jsoudreau 
v.  Damour,  3  L.  C.  J.  124  &  9  L.  C.  R.  330, 
S.  C,  1859. 

75,  Where  a  sale  was  made  by  the  Crown 
and  agent  of  a  quantity  of  square  timber  which 
the  plaintiff  had  transferred  to  his  creditors,  but 
and  received  no  discharge  therefor — Held,  in  an 

I  action  by  the  plaintiff  against  the  crown  land 
agent  for  the  value  of  the  said  timber  and  for 
damages,  etc.,  that  sucb  transfer  did  not  de- 
prive the  plaintiff  of  his  rights  in  the  property, 
and  that,  where  the  seizure  was  illegally  made, 
he  had  a  right  of  action  to  recover  thereon. 
Rivardv.  Bell,  1  R.  L.  571,  S.  C.  1866. 

76.  Where  by  a  memorandum  in  writing  a 
company  authorized  its  president,  who  was  alfK> 
president  of  an  another  company,  to  collect  a  debt 
in  his  owD  name,  and  maoe  no  mention  of  his 
acting  as  agent  for  a  third  party — Heldf  that 
such  transfer  did  not  constitute  a  transfer  to  the 
other  company,  of  which  such  person  was  presi- 
dent, and  even  if  it  were  so,  that,  seeing  there 
was  no  notice  of  such  transfer  served  upon  the 


J  271 


TRANSFER. 


TBANSFEE. 


1272 


debtor,  a  diligence  used  to  collect  the  debt, 
a  subsequent  transferee  who  had  bought  in 
ignorance  of  the  transaction,  and  had  received 
payment  of  the  account,  could  not  be  held  liable 
or  the  amount  of  the  debt.  The  Oiiy  Bank  & 
White  ei  al,  17  L.C.J.  141,  S.C.  &  17  L.C.J. 
336,  Q  B.  1873. 

77.  Where  the  creditor  transfers  his  claim,  the 
action  \fx  rescission  follows  the  claim,  unless 
otherwise  reserv<Hl  by  the  creditors.  Berard  v. 
Barretie  et  ux,  6l  Lambert  &  iSalvasi  5  R.L.  703, 
S.C.  1874;  1574  C.C. 

VIII.  Fradulkkt. 

78.  In  order  to  set  aside  a  deed  of  transfer  on 
the  ground  orfraud,the  insolvency  of  the  assign* 
or    must   be  alleged  and  proved.    Bemier    v. 

Vachon  et  ah  k  Boucher,  8  L.C.R.  286,  C.C. 
1858 ;  1034  et  seq  C.C,  Ins.  Act  1875,  sees.  130 
ei  seq* 

79.  Where  action  was  brou^icht  on  a  transfer 
of  an  unfinished  contract — Held,  reversing  the 
judgment  of  the  court  below,  that  the  transfer 
would  not  be  presumed  fraudulent  because  of 
the  transfer  of  the  money  due  on  the  part  of  the 
contract  found  at  the  time  of  the  transfer ;  but 
ifthe  amount  transferred  exceeded  the  value  of 
Uie  work  remaining  to  be  done,  the  creditors  of 
the  transfer  could  coojpel  the  transferee  to  refund 
the  surplus.  Berlinguei  &  Drolei,  12  L.C.lt. 
432,  Q.B.  1862. 

80.  Where  the  defendants  purchased  a 
quantity  of  flour  for  cash,  to  be  paid  immediately 
after  delivery,  and  then  obtained  advances  on  the 
flour  and  pledged  the  same  for  such  advances, 
and  wholly  failed  to  pay  the  vendors,  the  trans* 
fer  was  found  to  be  a  fraudulent  one  suflicient 
to  maintain  a  capias.  Raphael  v.  McDonald,9 
L.C.J.  336,  S.C.  1866. 

81.  M  obtained  from  all  the  creditors  of  D,  an 
insolvent  grocer,  a  subrogation  of  their  rights 
and  a  transfer  of  their  stock.  He  allowed  D  to 
continue  to  sell  the  zoods  and  collect  outstand- 
ing accounts  on  his  behalf,  but  reserved  to  him- 
self the  rights  to  take  possession  of  the  stock  and 
premises  at  any  time  ne  pleased.  D  made  new 
purchase  of  goods  from  N  and  others  with  M. 
Knowledge,  and  failed  to  pay  for  them.  M  too 
possession  of  th^  stock,  including  the  new  good*«, 
and  sold  the  whole  estate  to  another  party.  N 
having  served  an  attachment  upon  M — Held, 
confirming  a  judgment  of  the  court  below,  that 
the  sale  by  M  was  in  fraud  of  the  new  creditors 
of  the  insolvent,  and  that  M  must  pay  the  pro- 
ceeds into  court  to  be  distributed  among  the 
other  creditors.  McDonald  y.  Niven  et  a\.,  2 
L.C.L.J.  161,  Q.B.  1»66. 

82.  Where  the  defendant,  after  judgment 
against  him  by  plaintiff,  on  pretence  oftLpartage 
between  him  and  his  daughters,  of  the  etfects  of 
the  community  after  his  witie's  death,  transferred 
to  his  daughters  certain  stock  which  stood  in 
his  name,  but  no  real  transfer  ever  took  place, 
and  the  stock  still  remained  in  the  name  and 
possession  of  the  defendant — Held,  that  the 
seizure  of  the  stock  by  plaintiffs  must  be  main- 
tained, and  the  opposition  by  defendant's  daugh- 
ters dismissed.  Torrance  ei  ah  v.  Connolly  k 
Connolly  et  ah,  5  R.L.  226,  S.C.  1873. 

83.  A  husband  fraudulently  vnd  without  value 
contrived  with  his  wife  to  convey  his  real  estate 


through  a  third  person  in  her  name,  giving  her 
at  the  same  time  a  notarial  power  of  attorney 
or  mandate  by  which  he  aLthorised  her  to  .«eli 
transfer  and  dispose  of  her  moveable  p70- 
perty,  situated  in  the  city  of  Montr«U  or  else- 
where. She  then  owned  no  other  real  estate 
except  that  so  transferred  to  her.  Acting  under 
the  niandate»  she  mortgaged  the  property  so  cofK 
veyed  to  her,  and  then  sundipg  in  her  own  name. 
After  receiving  the  money  on  said  mortgage  the 
husband  and  wile,  by  u^eans  of  another  third 
party  and  another  set  of  deeds,  contrived  to  have 
the  property  transferred  back  in  the  name  ot* 
her  husband.  The  husbaod  being  sued,  pleaded 
that  his  wife  was  not  authorized,  and  that  tfa^ 
mandate  was  general  and  insufficient  to  bind 
him — Held,  that  under  the  circumstances  the 
husband  mortgaged  his  own  property,  and  could 
not  plead  his  own  fraud  to  deprive  the  ntandaie 
of  its  effect.  Buchanan  et  ah  v.  McMillan  et 
ux.,  20  L.  C.  J.  105,  S.C.  1874. 
^  84.  And  held,  also,  that  under  the  above 
circumstances  the  vendor  did  nut  require  to 
bring  an  action  to  set  aside  the  fraudulent  deeijr^ 
the  proper  course  being  by  direct  action  agaiQ^t 
the  husband,  on  a  mortgage  passed  by  the 
wife,  while  she  held  the  property,  both  husbaod 
and  wife  being  liable  to  a  joint  and  seireral  coo* 
demnation  for  the  amount  loaned.    lb. 

IX.  In  Trust. 

86.  A  garnishee  made  a  declaration  to  the 
eflect  that  certain  moneys  which  he  had  collect 
ed,  under  an  assi^mentfrom  one  of  the  defend- 
ants, were  placed  in  his  hands  fbrdistribuiioo 
among  the  creditors  rateably,  who  should  j^raDt 
the  defendant  a  discharge.  The  plaintiff^  refastd 
to  accept  on  these  terms,  and  the  garnishee  wa» 
condemned  to  pay  them  the  balance  he  held 
without  notice  of  inscription  or  contestatioo— 
HeUi^in  appeal,  that  the  judgment  was  properly 
rendered,  there  being  no  evidence  of  the  insoi- 
vency  of  the  assignor  or  of  the  existence  of  other 
creditors,  and  no  application  by  the  ticr$  saisie 
to  have  the  moneys  iMid  into  court.  Maefarlatie 
&  Boy  et  ah,  7,  L-C.R.  77,  Q.B.  1876- 

X'  Liability  or  Transfer. 

86.  In  an  action  on  a  deed  of  trans  ft  r  to  the 
defendant  by  nine  persons  in  commercial  part- 
nership, of  whom  tne  plaintiff  was  one,  of  ditter- 
ent  sums  mentioned  in  a  schedule  annexed  to 
the  deed,  but  without  specifying  in  the  deeii  the 
total  amount  of  the  sums  so  transferred,  the 
transferee  .stipulating  to  pay  only  ^ve  ahilhngs 
in  the  £  on  the  total  ot  sucli  claims,  and  which 
deed  was  not  signed  by  all  the  creditors  named 
therein — Held,  confirming  the  judgment  of  tbe^ 
court  below,  that  the  plain  tifi^  could  not  recover. 
Macfarlane  &  Ambault  et  at.,  4  L.C.B.  88, 
Q.B.  1854. 

87.  And  held,  also,  that  the  creditors  could  not 
compel  the  defendant  to  pay  the  ooet  of  the 
consideration  without  first  putting  the  latter  in 
possession  of  the  titles  against  the  debt<M'.    lb. 

XI.  LiABiuTT  or  Transferor. 

88.  Where  a  person  had  transfemd  the  in- 
demnity granted  to  him  by  the  gOTCnuntnt  do- 
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^er  the  statute  12  Vic.  cap.  68,  providing  for  the 
iDdemDificatioii  of  personii  in  Lower  Canada 
^hose  property  had  been  destroyed  during  the 
rebellion  of  1837  and  1838,  and  the  amount  of 
^hich  indemnity  was  afterwards  reduced  by  the 
comroisaioners  under  the  Act  — Htld^  reversing 
^e  judgment  of  the  court  belowi  tliat  he  was 
not  bound  to  make  good  the  difference.  Barrett 
V.  Workman,^  h.  C.  B.  284, Q.  B.  1856. 

XII.  Notice  of. 


89.  A  transferee  may  bring  action  without 
QOtifying  his  deed  of  transfer  to  the  debtor,  the 
«ervice  of  process  in  such  case  being  equivalent 
to  notification.  Martin  v.  Cdte,  I  L.  0.  B.  239, 
S.  C.  1851 ;  1671  C.  C.  A  Q.  36  Vic.  cap  6, 
«ec9.  3,4  and  5  A  Q-  38  Vic  cap.  26,  sec.  5. 

90.  In  a  case  of  capias,  m  which  the  claim 
was  made  up  in  great  part  of  a  claim  by  a 
third  party,  which  had  been  transferred  to  the 
plaintiff,  and  of  which  the  defendant  had  no 
notice  except  the  service  of  ihe  action — Hdd^ 
to  be  Hufficient.  Quinn  v.  AichesoJif  4  L.  G.  B. 
379,  S.C.  1854;  1670  C.  C. 

91.  On  an  opposition  ajin  de  conserver  bv  the 
transferee  of  arrears  of  seigniorial  d\ie8^£{eld, 
reversing  the  judgment  of  the  court  below,  i hat 
«uch  opposition  was  merely  a  con8ervati)ry  pro- 
cess, and  did  not  require  that  notice  of  the  trans- 
fer should  have  been  previously  made.  Lo- 
moiAe  et  al,  &  Talon,  1  L.  C.  J.  101  &  7  L.  C.B- 
49Q.  B.  1857. 

92.  Where  the  plaintiff  brought  action  for  the 
balance  of  the  price  of  sale  of  land  to  the  de- 
fendant, and  tue  defendant  pleaded  that  the 
<debt  had  been  transferred  to  two  other  parties 
to  whom,  on  information,  but  without  regular 
notice,  he  had  paid  portions  of  the  amount  due, 
and  the  plaintiff  had  acknowledged  the  pay- 
ments thus  made — Held,  thatsuch  acknowledg- 
ment of  transfer  was  equivalent  to  acceptance 
or  notice,  where  there  was  nothing  equivocal  in 
the  facts  on  which  the  transfer  was  based.  Orr 
V.  Hibert,  7  L.  C.  J.  282  A 12  L.  C  B.  401,  S,  C. 
1S61  ;  1671  C.  a 

93'  An  action  brought  by  a  transferee  of  a 
claim,  without  notice  to  the  debtor  of  the  trans- 
fer, or  without  acceptance  by  the  debtor,  must 
be  dismissed  with  costs  on  demurrer.  Mxgnot 
V.  Reed,  9  L.  C.  J.  27,  S.  C  1864 ;  1571  C.  C. 
A  R.  36  Vic.  cap.  6,  sees.  3,  4  A  5  A  Q.  38  Vic. 
<»p.  26,  sec.  5. 

94.  Although  a  persona)  action  against  a 
debtor  founded  on  a  transfer  may  reasonably  be 
regarded  as  equivalent  to  notice  of  such  trans- 
fer, a  hypothecary  action  against  a  tiers  diten- 
ieur,  founded  upon  such  a  transfer,  cannot  be 
maintained  without  previous  notice  of  the  trans- 
fer to  the  debtor.  Aylwin  A  Judah,  9  L,  C.  J. 
179  A  14  L.  C.  B.  421,  Q.  B.  1864. 

95.  And  ?ield,  also,  that  although  partial  pay- 
ments made  by  a  debtor  of  a  transferred  claim 
are  equivalent  to  a  notice,  as  showing  the  debtor's 
knowledge  of  the  transfer,  they  are  equivalent 
only  as  Mtween  the  transferee  and  the  original 
debtor,  and  not  as  between  the  transferee  and  a 
tiiird  party.  lb.,  A  1571  et  aeq.  C  C.  &  Q.  35 
Vic.  cap.  6,  sees.  3,  4  A 5. 

96.  In  an  action  against  a  debtor  under  an 
obligation  and  his  surety  under  a  letter  of 
guarantee  jointly  and  severally— J9e/(2,   that 
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under  the  letter  of  guarantee  the  surety  was 
not  bound  to  cause  signification  to  be  made  up- 
on the  debtor  of  an  amount  due  him,  and  which 
he  had  transferred,  as  collateral  security  for  the 
plaintiff's  claim,  and  that  the  guarantee  so  given 
was  not  that  the  debt  transferred  should  be 
transferred  to  the  cidant,  but  to  her  son,  now  re- 
presented by  the  plaintiff.  Dorion  &  DotUre, 
3C.  L.J.  119,  Q.B.  1867, 

97.  Transfer  of  action  by  a  third  party,  which 
was  only  signified  upon  the  debtor  several  days 
after  a  demand  of  assignment  has  been  made, 
cannot  avail  in  support  thereof,  lurgeon  ei  al. 
V.  TkiUlon  A  TaitUm,  13  L.  C.  J.  19,  a  C.  1869 ; 
1671  C.  C. 

98.  Where  the  plaintiff  brought  action  for  a 
part  of  the  price  of  a  sale  of  land  which  had 
been  transferred  to  him,  but  which  transfer  had 
not  been  served  apon  the  debtor,  and  the  defend- 
ant pleaded  the  want  of  notice  of  transfer — 
ffela,  reversing  the  judgment  of  the  court  be- 
loa',  and  dismissing  the  intervention  of  the 
orizinal  creditor  of  the  defendant,  who  had  been 
called  in  by  the  plaintiff,  that  such  transfer  was 
void  for  want  of  notice  and  the  action  must  be 
dismissed  with  co^^ts.  Charlebois  A  Forsyth  A 
Lefebvre,  1  B.  L.  606  &  3  B.  L.  39  &  14  L.  C.  J. 
135,  Q.  B.  1869. 

99.  rhe  transferee  of  a  claim  may  prosecute 
his  action  against  the  debtor,  notwit  istanding 
he  has  had  no  notice  of  the  tran8fer,the  service  of 
the  action  being  equivalent  to  such  notice. 
Lamoureux  v.  Renaud^  3  B.  L.  39,  C.  C.  1871. 

100.  Where  a  trader,  a  year  after  he  had 
trannferred  certain  claims  to  the  plaintiff,  failed, 
but  notice  of  the  transfer  was  not  given  until  a 
few  days  prior  to  the  assignment — lield,  revers- 
ing the  judgment  of  the  court  below,  that  the 
notice  of  transfer  was  valid,  and  would  have 
been  so,  even  if  it  had  been  served  after  the 
assignment,  and  after  the  insolvency  was 
pubTiclv  known.  Gauthier  & SauvageaUfl  B.C. 
248,  Q.'B.  1871. 

101.  Where  a  printing  company  had  transferred 
a  claim  to  its  president,  by  writing  sotut  sHng 
priv4,  and  authorized  him  to  collect  in  his  own 
name,  but  no  notice  had  been  given  to  the  debtor 
— Held,  that  a  subsequent  transferee,  who  had 
bouglit  the  claim  in  ignorance  of  the  transaction, 
andnad  received  payment  of  the  amount,  could 
not  be  held  liable  for  it.  The  Ontario  Bank  A 
White  etal,  17  L.C.  J.  335,  Q.  B.  1873;  1571 
C.  C. 

102.  Where  in  a  hypothecarv  action  the  right, 
to  which  had  been  transferred  to  the  plaintiff, 
with  notice  to  the  defendant,  and  the  only  plea 
was  that  defendant  did  not  hold  as  proprietor, 
but  only  as  oocwwai—Held,  that  the  question  of 
signification  of  the  transier  did  not  arise  at  all. 
Oibeau  v.  Dupuis,  18  L.  C.J.  101,  S.  C.  A 
8.  C.B.1871;1571C.  C, 

103.  But  in  another  case — Held,  that  there  is 
no  hypothecary  action  where  the  transfer  has 
not  been  served  upon  the  original  debtor,  Pacaud 
V.  Provencher,  3  B.  L.  454,  8.  C.  B.  1871 ;  1571 
C.  C.  A  Q.35  Vic.  cap.  6,  6ecs.  3,  4  A  6. 


XIII.  Obtained  by  Faaud. 

104.  Where  the  defendant  obtained  from  his 
mother-in-law,  by  misreprv^^entation  and  for  in- 
sufiScient  consideration!  a  transfer  of  all  her  right 
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right  to  enforce  the  execution  of  the  judgment 
io  the  nanne  of  the  judgment  creditors.  Beraeron 
V.  Per  sillier  el  mr.y  &  Persillier  et  al.  &  Mdoche, 

9  L.C.J.  78, 8.C.  1866 ;  547  CC.P. 

121.  Lease, — The  leai^e  of  a  farm  for  life,  by 
which,  and  in  consideration  Of  which,  the  lessee 
haf)  undertaken  to  perform  certain  personal  obli- 
gations towards  the  lessor,  cannot  be  transferred 
to  another,  aad  if  so  transferred,  will  give  to 
the  lessor  the  ngbl  of  df  mandin^  its  immediate 
rescission,  and  even  the  resiliation  of  such 
transfer,  if  it  have  been  aoted  upon,  will  not  de- 
prive the  lespor  of  his  right  to  t^e  resiliation  of 
the  lease.  Hudon  v.  hudon  ei  a2.,  2  L.G.R. 
30.  S.C.  1861. 

122.  And  in  transfer  of  ordinary  leases,  notice 
of  the  transfer  must  be  made  upon  the  debtor, 
party  to  the  lease.  McLennan  v.  Martin,  17 
L.C.J.  78.  C.C.  1873  ;  1671  C.C. 

123.  Letters  Patent  to  Lands.-^The  defend- 
ant sold  to  the  plaintiff  by  deed  all  the  rights 
and  improvements  which  ne  had  made  upon  a 
lot  of  (frown  land,  under  the  agreement  that  the 
plaintiff  was  to  obtain  letters  patent  thereoi 
from  I  he  Crown,  and  in  default  of  his  being  able 

10  do  po,  that  defendant  was  to  pay  all  expenses 
that  plaintiff  might  be  put  toon  account  there- 
of, and  plaintiff  obtained  the  letters  patent,  but 
defendant  subsequently  refused  to  execute  a 
transfer  ot  the  property  to  him,  and  plaintiff 
brought  action,  praying  for  such  transfer  and 
pOPseff<i<  n,  according  to  the  terms  of  their  deed 
— Held,  reversing  the  judgment  of  the  court 
below,  that  the  court  would  render  such  a 
judgment  as  would  take  the  place  of  such  trans- 
fer, and  would  invest  the  purchaser  with  all  the 
righti*,  title  and  interest  which  he  could  have 
acquired  thereby.  Leblanc  &  PelUrin,  7  L.CJ. 
113,Q.B.  1864, 

124.  License, — The  transferfe  of  a  license  must 
comply  with  all  the  formalities  required  by 
C.8.L.'C.  cap.  6,  sec.  16,  ss.  2,  before  he  can 
exercise  the  riffhts  granted  by  puch  license. 
Thompson  v.  jBellemare,  7  L.C.J.  74,  S.C. 
1663. 

125.  Merchandise, — The  transfer  of  goods 
may  be  validly  made  to  a  banking  institution, 
by  the  delivery  of  a  warehoupe  receipt,  without 
endorsentent.  The  Molsons  Bank  v.  Janes  et  aLj 
9L.C.J.  M,  8.C.R.  1864;   1745  & 2421  C.C 

126.  Pensions, — In  an  action  in  rescission  of 
a  pension  granted  to  a  military  man  for  military 
services — lieldf  that  such  pensions  are  not 
transferable  t-y  law.  Chretien  v-  RoVf  6  L.C.R. 
465,  S.C.  1 856. 

127.  Action  was  brought  for  the  recovery  of 
X44,  being  the  amount  of  two  quarters  half  pay 
of  Lieutenant  Clark.  It  was  directed  against 
the  defendant,  who  had  become  surety  jointly 
and  severally  with  Clark  for  the  fulfilment  of 
the  stipulation  contained  in  the  deed  of  transfer 
of  fbur  years  future  half  pay — Held,  that  half 
pay  was  not  transl'eratile,  Imi  though  the  trans- 
fer was  null,  it  could  be  guaranteed^  and  an  ac- 
tion maintained  on  the  guarantee.  Darwin  v. 
Waldorf,  3  Rev.  de  Les.  248,  QB.  1848, 

128.  Property  in  immoveables. — Where  a 
person  haa  purchased  a  quantity  of  wild  land, 
which  was  afterwards  sold  by  judicial  sale,  as 
belonging  to  the  vendor — Held,  confirming  the 
jadgroant  of  the  court  below,  that  the  purcnaser 
by  private  sale  not   having  taken  possession. 


there  was  no  transfer  of  prof)erty,  an  1  the  lanti 
could  be  legally  seizel  and  noldV^  belonging  to* 
the  vendor,  liallory  &  Hart,  2L.C.R.  Sld^ 
Q.B.  1862. 

129.  A  petitory  action  cannot  be  maintained 
by  a  purchaser  of  a  moveable  property  who* 
has  never  had  seizin  or  possession.  Brochu  v^ 
Fitzback  et  al,  2  L.C.R.  7,  S.C.  1851. 

130.  On  appeal  from  a  judgment  in  a  peti- 
tory action,  brought  to  recover  possession  of  a 
lot  of  land  in  the  townships,  which  the  plaintifT 
claimed  under  a  deed  of  sale  to  him,  and  the* 
defendant  pleaded  prescription  and  the  general 
denial — Hdd^  reversing  tne  iudzment  of  tbe^ 
cotirt  below,  that  a  symbolical  delivery  or  tra- 
dition of  the  property  would  supply  the  place  of 
an  actual  tradition^  sufficiently  to  enable  the- 
purchaser  to  bring  a  petitory  action,  more  par- 
ticularly as  respectA  wild  land.  Stuart  ^  fves^ 
1  L.C.R.  193,  Q.B.  1861. 

131.  The  plaintiff  brought  action  to  recover 
possession  of  a  certain  tract  of  immoveable  pro- 
perty in  the  district  of  Montreal,  claimed  by  the- 
If  male  plamtitt}  by    title  of  inhentarice,  a^  tde 
Fole  surviving  heir  to  J.  R.,  to  whom  the  said 
property  was  granted  in  free  and  common  soc- 
cage  by  letters  patent  from  the  Crown  in  1799, 
and  by  him  sold  in  1804  to  his  brother  person— 
ally,  and  Another,  as  tutor  of  the  minor  childreiK 
of  another  brother,  one  of  which  children  was 
the  said  female  plaintiff.    The  defendant  lieici 
in  virtue  of  a  sale  made  to  him  by  the  wi^low^ 
and  her  children,  of  the  grantee  in  183.3,  nearly 
thirty  years  snbheouent  to  the  sale  made  by  the^ 
grantee  himself^— iie2d,  m versing  the  judgment 
of  the  court  below,  (2  L.  C.  R.  369)  that  the 
laws  of  France  governed  in  such  circumstances ; 
that,  according  to  those  laws,  tradition  was  not. 
actually  necessary  to  convey  to  the  purchaser 
the  right  of  property ;  and,  that  in  the  present 
case,  tne  sale  made  by  the  grantee  himself  to  th* 
auteurs  of  the  female  p&intiff  was  renderedl 
effective  by   the   symbolical    tradition   arisia^ 
ftom  the  delivery  of  the  titles  and  plans,  and 
that  the  subsequent  sale  made  by  the  widow  and 
children  of  the  grantee  was  null  and  void  bj 
reason  of  the  al^nce  of  property  in  the  ven- 
dors, and  by  reason  of  fraud  and  coll  union  be- 
tween   the  parties  to   the  sale.    Stuart  et  ux^ 
&  Bowman,  3  L.C.R.  309,  Q.B.  1863. 

132.  And  held,  alno,  that  the  registration  of 
the  defendant's  title  being  null  and  void,  could 
not  prejudice  the  rights  of  property  of  the  law- 
ful prourietor,  or  in  other  words,  the  regiMtratioia 
of  a  title  which  is  void  will  not  render  it  valid 
as  against  the  rights  of  the  lawful  proprietore^ 
even  where  the  latter  have  not  registered,    lb. 

133.  Rights  of  Succession, — A  person  notei»- 
titled  to  succeed)  but  to  whom  one  of  the  co-heirs 
has  transferred  his  rights,  may  be  excluded  Uronft 
the  succession,  even  after  a  provisional />ar<aa» 
has  been  made,  except  where  the  imnioveame 
transferred  comprioes  the  entire  succession* 
Durocher  y.  Turgeon,  19  L.CJ.  178,  Q.B.  1874  5 
710  C.C. 

134.  Usufruct— yR here  a  usufiructuary  tranr-> 
ferred  his  usufruct  to  another  for  several  yearH^ 
and  on  action  brought  against  the  usufructuary 
the  transferee  opposed  the  sale  of  the  usufriict 
—Held,  that  the  transfer  only  vested  in  the- 
transferee  the  mere  enjoyment  of  the  usufiroclL 
and  not  the  property  in  it,  and  bis  oppositioBk 
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and.  interest  ae  heir-at-law  of  her  daughter,  who 
hflifl  died  childlera  and  inteetate,  and  the  mother- 
in-law  afterwards  discovered  the  fraud  whicli 
had  been  practiced  upon  her, and  brought  action, 
aekinff  that  the  transfer  be  declared  null,  and 
that  the  defendant  be  condemned  to  render  her 
an  account  of  all  the  real  and  personal  property 
of  which  her  daughter  died  posfessed,  and  of 
all  the  rents,  etc.,  which  had  accrued  from  the 
said  estate  since  her  daughter's  decease— Held, 
that  the  transfer  having  been  obtained  by  false 
representations  and  fraud  mut>t  be  considered 
null  and  set  aside.  Herriman  et  ux.  &  Taylor 
9  L.  C.  J.  253,  Q.  B.  1865  ;  991  &  1000  C.  C. 

XIV.  Of. 

105.  AUmeniary  Bequest, — An  alimentary 
bequest,  though  declared  unattacbable  by  the 
testator,  may  he  alienated  by  the  legatee,  and,  \i 
so  alienated,  the  legatee  cannot  demand  the 
rescision  of  the  transfer.  Berlinquet  v.  Ptevost 
et  al,,  16  L.  C.  J.  55,  S.  C.  1872. 

106.  A  legatee  by  alimentary  title  may  dis- 
pose of  the  property  bequeathed  to  him,  thoutsh 
exempt  from  seiz'jre,  and  that,  without  there 
being  any  stipulation  to  that  effect  in  the  deed 
ol*  transfer.  Armstrong  v.  Dufreane  et  al.,  3 
R.  L.  366,  S.C.  1870. 

107-  Bailee  Eeteipt— The  holder  of  a  bailee 
receipt  in  which  the  bailee  acknowledges  to 
hold  in  trust  for  the  bailor  200  tons  of  coal,  and 
agrees  to  sell  the  same,  accounting  of  the  bailor 
for  the  proceeds,  cannot  transfer  the  said  receipt 
without  endorsement.  Baile  v.  Whyte  es  quai.f 
13  L.  C.  J.  130.  S.  C.  R.  1868;  1573  C  C. 

108.  Bank  Stock. — Any  partly  having  an  inter- 
est in  any  share  of  the  capital  stock  of  the  Bank 
of  Montreal,  may  transfer  the  same  by  notarial 
transfer  or  in  any  other  lawful  way,  but  trans- 
fers in  the  books  of  the  bank  must  be  made 
according  to  19  Vic-,  amcn<iing  the  acts  of  in- 
corporation of  the  said  bank.  The  Bank  of 
Montreal  &  Henderson  et  al.,  14  L.  C.  R.  169, 
Q.B.  1870:1673  0.  C. 

109.  Bills  and  Notes. — A  promissory  note 
vnder  ^50,  drawn  to  oilier,  ntay  be  validly  trans- 
feired,for  value  received,  by  him  lo  whose  onler 
it  is  made,  without  indorsation,  and  proof  nmy 
be  made  of  such  transfer  by  parol  evidence. 
Dupuis  V.  Marsan,  17  L.  C.  'J.  42,  C.  C.  1873; 
1233  C.  C. 

\l^,Billsof  Lading,— In  Kx\  action  for  freight 
in  which  the  question  of  liability  arose— Held, 
that  a  bill  of  lading  could  be  transferred  by 
mere  delivery  without  indorsement.  Fowler  v. 
i^i&rling  et  al,  3  L.  C.  J.  103,  S.  C,  &  Fowler  & 
MickUham,  7  L.  C.  R.  367,  Q,  B,  1^57  ;  2421  & 
Ji422  C.  C, 

HI.  Commissioner's  JFVm.— In  an  action  by 
the  transferee  of  a  commiiesioner  appointed  to 
take  evidence  in  an  election  case  for  his  fees — 
Held,  that  the  claim  for  such  fees  could  be 
legally  transferred.  McCord  v.  Bellingham  et 
al,  2  L.  C.  J,  42,  S.  C  1857, 

112.  Dowry. — A  wife,  separate  as  to  property 
from  her  husband,  may,  if  duly  authorized  by 
him,  validly  alienate  the  whole  or  any  part  of 
her  dowry.  Gauthier  v.  JDagmais,  7  L.  C.  J. 
51,  S.C.I  862. 

113.  lfypo<A«c.7-The respondent,  having  pur- 
cliased  from  parties  in   England  a  quantity  of 


land  in  the  county  of  Ascot  as  being  fret  from 
all  incumbrances,  the  land  was  subsequently 
seized  by  the  appellant  for  a  mortgage  in  her 
favor  under  her  marriage  settlement.  The 
respondents,  finding  that  they  had  at  that  time 
little  recourse  against  the  parties  from  whom 
they  purchased,  agreed  with  the  appellant  u> 
purchase  her  claim  for  $200,  in  order  that,  if  the 
parties  from  whom  they  held  the  land  should 
m  future  come  into  property,  as  was  anticipaiai,. 
they  could  indemnify  themselves.  The  parties 
did  so  come  into  property,  when  the  appellant 
immediately  instituted  an  action  for  the  whole 
amount  of  the  mortgage  which  she  had  trans- 
ferred  to  the  respondents,whe  seized  the  property. 
The  respondents  alleged  that  they  had  no  know- 
ledge of  these  proceedinga,  and  instituted  action 
to  recoyer  $1600  damages  from  the  appellant, 
who,  after  transferring  the  claim  to  them,  had 
levied  it  herself  on  the  property  of  the  debtor. 
They  sul«equently  reduced  their  claim  to  $200* 
the  amount  of  the  mortgage  which  they  had 
purchased,  and  judgment  was  rendered  accord- 
mgly.  The  defendant  appealed  on  the  ground 
that  the  transfer  of  the  mortgage  was  illegal  and 
could  not  be  enforced,  and  that  (he  hM  only 
received  from  the  proceecfs  of  the  fiheritfe  sale 
the  sum  of  $100,  less  the  costs.  The  judgment 
of  the  conrt  below  was  confirmed  with  co^. 
Vails  &  The  Bfitish  American  Land  Company 
2L.C.  L.  J  71,  Q.  B.  1866. 

114.  Where  a  hypothec  has  been  transferred, 
and  the  transfer  has  not  been  served  on  the 
debtor,  no  action  will  lie.  Pacaud  y-  Protenr 
cher,'^  R.  L.  454,8.  C.  R  1871. 

115.  Bui  the  transfer  of  a  hypothecary  claim, 
if  duly  regi^'tered  and  notified  to  the  third  holder,, 
gives  to    the  tiansteree  the  full  benefit  of  the 
claim.     Pacaud  v  Beauchene  etaJ.,\l  L.  C.  J- 
70,  Q.  B.  1873. 

116.  A  hypothec  upon  a  thing  does  not  pA:%^ 
into  tl**  haijd.*-'  of  an  insurer  against  fire.  Bh 
langer  v.  McCarthy  &  The  Imperial  Fire  Jngw- 
ance  Company,  18  L.  C.  J.  l.S8,S.  C.  1874. 

117.  Lt»ufunct  Pulicy.— The  interest  of  a 
vendor  in  a  prjlicy  of  insurance  pactsese  to  vlie 
purchaser  of  the  property,  when  the  f^ale  is  noti- 
fied to  the  company,  and  payments  subsequently 
made  by  the  company  under  such  in^urance 
policy,  amounting  to  a  sum  greater  than  the 
balance  of  the  purchase  money  remaining  un- 
paid by  the  purcnaser,  is  a  disitharge  from  such 
balance.  Leclaire  v,  Orapser,  5  L.  C.  R«  4S7, 
S,  C.  1853 ;  2482  &  2676  d  C 

118.  And  the  interest  in  an  insurance,  by 
simple  receipt  for  the  premium,  without  the 
issue  of  a  policy,  may  be  legally  transferreri  liy 
any  simple  form  of  transfer  endon«ed  on  the 
policy,  and  such  transfer  does  not  require  the 
consent  or  acceptance  of  the  company  to  make 
it  binding.  0  Conner  v.  The  Imperial  Insu- 
rance Company,  14  L.  C  J.  219,  8.  C  187«^ 
2483  k  2576  C  C 

119.  But  in  a  later  case— ^e2c{,  thai  a  policy 
of  ingurance  cannot  be  tram  ferred  without  the 
consent  of  the  insurer,  and  that  eyen  a  notice  ui 
transfer  is  not  of  itself  sufficient.  Cbrte  v.  J^ 
British  American  Insurance  OompaiHih  1  H-  C- 
243,  S.C.R.  1871, 

120.  Judgments.— Ji  judgment  ddbl  10  1^ 
eally,  susceptible  of  transfer,  luid  wbm  it  has 
been  legally  transferred  iht  tnuMf^ree*  hu  the 
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right  to  enforce  the  execution  of  the  judgment 
ID  the  name  of  the  judgment  creditors.  Beraeron 
V.  Persillier  el  vir.,  &  Persillier  ei  al.  &  Metochei 
9  L.C.J.  78, 8.C.  1866 ;  647  CC.P. 

121.  IrWfjc— The  leaFe  of  a  fSarm  for  life,  by 
lihich,  and  in  consideration  6f  which,  the  lessee 
baf*  undertaken  to  perform  certain  personal  obli- 
gations towards  the  lessor,  cannot  be  transferred 
to  another,  and  if  so  transferred,  will  give  to 
the  lessor  the  ngbl  of  d*  mandin^  its  immediate 
rescission,  and  even  the  resiliation  of  such 
transfer,  if  it  have  been  aoted  upon,  will  not  de- 
prive the  le8M>r  of  his  right  to  t^e  resiliation  of 
the  lease,  Hudon  v.  hudon  et  a2.,  2  L.G.R. 
30.  S.C.  1861. 

122.  And  in  transfer  of  ordinary  leases^  notice 
of  the  transfer  must  be  made  upon  the  debtor) 
party  to  the  lease.  McLennan  v.  Martin,  17 
L.C.J.  78,  C.C.  1873  ;  1671  C.C. 

123.  Letters  Patent  to  Lands.— The  defend- 
ant sold  to  the  plaintiff  bv  deed  all  the  rights 
and  improvements  which  ne  had  made  upon  a 
lor  of  Cfrown  land,  under  the  agreement  that  the 
plaintiff  was  to  obtain  letters  patent  tliereoi 
from  the  Grown,  and  in  default  of  his  being  able 
to  dopo,  that  defendant  was  to  pay  all  expenses 
that  plaintiff  might  be  put  to  on  account  there- 
of, and  plaintiff  obtained  the  letters  patent,  but 
defendant  subsequently  refused  to  execute  a 
tranKfer  of  the  property  to  him,  and  plaintiff 
brought  action,  praying  for  such  transfer  and 
po5iFeshif  n,  according  to  the  terms  of  their  deed 
— Held,  reversing  the  judgment  of  the  court 
heluw,  that  the  court  would  render  such  a 
jutlgment  as  would  take  the  place  of  such  trans- 
fer, and  would  invest  the  purchaser  with  all  the 
rightK,  title  and  interest  which  he  could  have 
acquired  thereby.  Leblanc  &  Pellerin,  7  L.C.J. 
113,Q.B.  1864, 

124.  License, — The  transferf  eof  a  license  must 
comply  with  all  the  formalities  required  by 
CS.LC.  cap.  6,  sec.  16,  ss.  2,  before  he  can 
exercif-e  the  rights  granted  by  f>uch  license. 
Thompson  v.  Bellemare,  7  L.G.J.  74,  8.G. 
1863. 

126.  Merchandise, — The  transfer  of  goods 
may  Irie  validly  made  to  a  banking  institution, 
by  the  delivery  of  a  warehouse  receipt,  without 
endorsement.  The  Molsons  Bank  v.  Janes  et  alj 
9L.G.J.  ei,  S.G.R.  1864;  1746  & 2421  C.C. 

126.  Pensions, "^In  an  action  iu  rescission  of 
a  pension  granted  to  a  military  man  for  military 
services — held,  that  such  pensions  are  not 
transferable  t»y  law.  Chretien v-  Eoyj  6  L-CR. 
466,  S.C.  1866. 

127.  Action  was  brought  fbrthe  recovery  of 
X44,  being  the  amount  of  two  quarters  half  pay 
of  Lieutenant  Clark.  It  was  directed  against 
the  defendant,  who  had  become  suretv  jointly 
and  severally  with  Clark  for  the  fulfilment  of 
the  stipulation  contained  in  the  deed  of  transfer 
of  four  years  future  half  pay— Held,  that  half 
pay  waa  not  translerahle^  I'Ul  though  the  trans- 
tier  was  null,  it  could  be  guaranteed,  and  an  ac- 
tion maintained  on  the  guarantee.  Darwin  v. 
Waldorf,  3  Rev.  de  Lee.  248,  QB- 1848, 

128.  Property  in  Immoveables. — Where  a 
person  hadpurchased  a  quantity  of  wild  land, 
which  was  afterwards  sold  bv  judicial  sale,  as 
belonging  to  the  vendor— iTeia,  confirming  the 
jadgment  of  the  court  below,  that  the  purcnaser 
Dy  private  sate  not   having  taken  possession. 


there  wa*?  no  transfer  of  property,  an  1  the  lanti 
could  belegallv  seizel  and  ^old  as  be!oii<riMg  U> 
the  vendor,  kallory  k  Hart,  2  L.G.R.  :i46^ 
Q.B.  1862. 

129.  A  petitory  action  cannot  be  maintained 
by  a  purchaser  of  a  moveable  property  who* 
has  never  had  seizin  or  possession.  Brochu  v^ 
Fitzhack  etal.,  2  L.G.R.  7,  S.C.  1851. 

130.  On  appeal  from  a  judgment  in  a  peti> 
tory  action,  brought  to  recover  possession  of  a 
lot  of  land  in  the  townships,  which  the  plaintiff" 
claimed  under  a  deed  of  sale  to  him,  and  the- 
defendant  pleaded  prescription  and  the  general 
denial — Hdd^  reversing  tne  judfment  of  the- 
court  below,  that  a  symbolical  delivery  or  tra^ 
dition  of  the  property  would  supply  the  place  of 
an  actual  tradition,  sufficiently  to  enable  the^ 
purchaser  to  bring  a  petitory  action,  more  par- 
ticularly as  respects  wild  land.  Stuart  ic  Ives^ 
1  L.C.R.  193,  Q.B.  1861. 

131.  The  plaintiff  brought  action  to  recover 
possession  of  a  certain  tract  of  immoveable  pro- 
perty in  the  district  of  Montreal,  claimed  by  the- 
If  male  plaintittt  by    litie  of  inheritance,  as  ttie 
f'ole  surviving  heir  to  J.  R.,  to  whom  the  said 
property  was  granted  in  free  and  common  soc- 
cage  by  letters  patent  from  the  Crown  in  1799, 
and  by  him  sold  in  1804  to  his  brother  person— 
ally,  and  Another,  as  tutor  of  the  minor  childreik 
of  another  brother,  one  of  which  children  was 
the  said  female  plaintiff.    The  defendant  lieici 
in  virtue  of  a  sale  made  to  him  by  the  wi^fow^ 
and  her  children,  of  the  grantee  in  1833,  nearly 
thirty  years  sub^eouent  to  the  sale  made  l>y  the^ 
grantee  himself^— i3«2d,  Mversing  the  judgment 
of  the  court  below,  (2  L.  C.  R.  369)  that  the 
laws  of  France  governed  in  such  circumstances  ; 
that,  according  to  those  laws,  tradition  was  not 
actual  I V  necessary  to  convey  to  the  purchaser 
the  He ht  of  property ;  and,  that  in  the  present 
case,  tne  sale  made  by  the  grantee  himself  to  th* 
auieurs  of  the  female  pfitintiff  was  renderedl 
effective  bv   the   symbolical    tradition   arisia^ 
ftom  the  delivery  of  the  titles  and  plans,  ancl 
that  the  subsequent  sale  made  by  the  widow  and 
children  of  the  grantee  was  null  and  void  bj 
reason  of  the  awence  of  property  in  the  ven- 
dors, and  by  reason  of  fraud  and  collunion  be- 
tween   the  parties  to   the  sale.    Stuart  et  ux,. 
&  Bowman,  3  L.G.R.  309,  Q.B.  1863. 

132.  And  held,  al«o,  that  the  registration  of 
the  defendant's  title  being  null  and  void,  could 
not  prejudice  the  rights  of  property  of  the  law- 
ful proprietor,  or  in  other  words,  the  regi^traiioia 
of  a  title  which  is  void  will  not  render  it  validi 
as  against  the  rights  of  the  lawful  proprietors^ 
even  where  the  latter  have  not  registered,    lb. 

133.  Rights  of  Succession. — A  person  notei»- 
titled  to  succeed,  but  to  whom  one  of  the  co-heirs 
has  transferred  his  rights,  maybe  excluded  from 
the  succession,  even  after  a  provisional  pcnrtagc 
has  been  made,  except  where  the  immoveable 
transferred  conipnt!>es  the  entire  succession*. 
Durocher  v.  Turgeon,  19L.C.J.  178,  Q.B.  1874; 
710  C.C. 

134.  fTjni/ruct— Where  a  usufructuary  tranr-> 
ferred  his  usufruct  to  another  for  several  yearn^ 
and  on  action  brought  against  the  usufructuary 
the  transferee  opposed  the  sale  of  the  usufriict 
•^ Heidi  tliat  the  transfer  only  vested  in  the- 
transferee  the  mere  enjoyment  of  the  usufroct 
and  not  the  property  in  it,  and  bis  opposilloBk 
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TUTORSHIP. 


tdatihUion  de  tuieUe  is  by  petition.    Stephen  v, 
^ephe  n,  1  L.  C.  L.  J.  SiS,  ft  C.  1866. 

ni.  Costs  or  Aooount  op. 

167.  A  tutor  who  is  ordered  to  fender  an  ae- 
coaot  ofhistatorahipisnot  liable  for  the  bosts 
<lf  the  demand  if  ne  hare  not  contested  it. 
JjoiseUe  A  LoudU,  10  L.  G  J,  258,  S  .C.  B. 
1866. 

168.  And  the  decision  of  "the  question  is  not 
Aeft  even  to  the  discretion  of  the  court.  lb.  ic 
478  C.  C.  P. 

IV.  How  GONPBRRBO. 

169.  On  a  contestation  between  the  maternal 
«nd  paternal  grandfathers  of  certain  minors, 
4x>th  of  whom  had  been  appointed  tutor,  one  iu 
(|he  district  of  Three  Rivers  and  the  other,  the 
•appellant,  in  the  district  of  Montreal — JSM, 
Among  other  things,  that  the  only  tutorship  in 
Liower  Canada  was  tlative,  and  was  conferred  by 
the  iudge,  who  was  bound  to  act  by  the  friends 
of  the  minor?,  but  was  only  bound  to  consult 
ithem  in  order  to  aid  them  in  their  deciflion. 
Beaudei  &  Dunn,  5  L.  C.  B.  344,  Q.B.  1855. 

170.  And  held,  also,  that  such  tutorship  must 
be  conferred  by  the  judge  of  the  district  in 
-which  the  father  of  the  minors  la<)t  had  his 
domicile,  such  domicile  continuiug  to  be  the 
domicile  of  the  children*    lb. 

V.  Iv  AoTiov  rar  pATSBiriTft. 

171.  Where  a  woman  sues  |to  have  the  civil 
status  of  her  children  established,  she  must  join 
^ith  her  in  tlie  action  a  tutor  ad  hoc  to  the 
4:hild,or  be  herself  appointed  tutrix.  Giroux  v. 
Merbert,  5  B.  L.  439,  S.  G.  1874 ;  304  G.  C. 

VI.  Ikybsticxkt  of  Fcvds. 

172.  The  law  allows  a  tutor  or  curator  six 
months  to  find  an  inve<itment  of  trust  funtls. 
McKenzU  &  Taylor,  9  L.  C  J.  113,  Q.  B.  1868 ; 
294  &  295  G.  G. 

173.  And  with  regard  to  the  demand  of  a 
plaintiff  in  an  action  against  a  tutor  to  account 
for  interest  on  an  investment,  in  order  to  pro- 
oounce  on  the  legality  of  transfers  accepted  bv 
the  defendant  as  curator,  it  is  necessarv  that  all 
^e  parties  be  brought  into  the  case.    lb. 

VII.  Legal  Htpotheo  of  Minor. 


174.  The  legal  hy{X)thec  acquired  by  the  minor 
on  the  propertv  of  his  tutor  by  the  registration 
of  the  tutorsnip  is  a  simple  guarantee  for 
the  proper  administration  of  his  property 
during  the  continuance  of  the  tutorship,  and 
only  binds  the  property  of  the  tutor  for  the 
balance  which  may  be  shewn  to  exist  in  favor 
of  the  minor  at  the  tennination  of  the  tutorship. 
Jones  V.  Piedalu  &  Piedalu,  5  B.  L.  354,  S.  G. 
1874  ;  2030  G.  G. 

175.  And  where  the  property  of  the  tutor  is 
sold  durine  the  continuance  of  the  tutorfihip,  the 
tutor  ad  hoc  cannot  claim  to  be  collocated  in 
virtue  of  the  legal  hypothec  possessed  by  the 
minor  for  money  belonging  to  the  minor,  under 
the  administration  of  the  tutor ;  he  can  only  ask 


TUTORSHIP.  l;2|^ 

that  subsequent  creditors  be  collocated  on  the 
conditon  of  giving  security  to  return,  at  the  ren« 
dering  of  the  flnal  aoconnt  of  the  tutor,  ^h 
mon^s  as  then  ma/  b^  found  due  to  the  minyr. 
lb. 

Vin.  Lboalittof. 

176.  Minors  who  have  never  resided  in  the 
I>rovince  of  Quebec,  neither  before  nor  at  the 
time  of  nomination  of  tutor,  vnay,  nevertheless, 
be  provided  with  a  tutor  acconiTng  to  the  laivs 
of  this  province.  Brook  et  al^  v.  Bloomfidd 
es  qual,  6  B.  L.  533,  Q.  B.  1874. 

IX.  Nullities  nr. 

177.  On  appeal  from  a  decision  of  the 
Superior  Court,  setting  aside  a  tutorship  con- 
ferred in  Montreal  and  maintaining;  one  confer- 
red In  Three  Bivers — Heldj  reversing  the  judg- 
ment of  the  court  below,  that  a  tutorship  Wa^ 
not  annulled  because  one  of  the  grandfathers  was 
not  called  into  the  meeting  of  friends  and  rela- 
tions, and  that  the  said  tutorship  ought  to  be 
set  aside  if  the  interests  of  the  minors  hi  no 
affected  by  the  omission.  Beaxidet  Si  Duati,  5 
L.G.  B.  344,  Q.  B.  1855. 

178.  And  held,  also,  that  in  the  event  of  two 
tutorships  being  conferred  in  two  jurisdictions, 
the  court  called  to  adjudicate  upon  the  one  >in 

its  jurisdiction  maj  and  is  bound  to  pronounce 
equally  on  the  validity  of  the  other,  if  the  same 
is  brought  into  question.  lb. 

XI.  Proobdcrb  IK  Mattees  of. 

179.  A  tutor  must  be  superseded  in  the 
manner  directed  bv  the  statute  41  Geo.  lU.  cap. 
7,  but  appeal  is  the  proper  remedy,  if  the  ap- 
pointment of  the  tutor  nas  not  been  properly 
made.  Darrault  v.  Fournier  3  Bev.  de  Leg. 
365,  K.  B.  1819. 

XII.  Bboistbation  of. 

180.  Where  an  opposition  ajin  de]eonserver  had 
been  filed  b^  the  tutors  to  certain  minor  children 
and  the  plamtiff  demurred  on  the  ground  that 
there  was  no  allegation  that  such  tutorship  had 
been  registered — Held,  dismissing  the  demurrer, 
that  the  24th  section  of  the  Begistrjr  Ordinance 
4  Vic.  cap.  30,  prohibiting  the  mamtaining  or 
bringing  of  any  action  on  the  part  of  a  tutor,  in 
the  absence  of  the  registration  of  his  tutorship, 
ha<i  no  application  to  such  an  opposition  as  Had 
been  fSIeii  in  the  present  case.  Morland  v, 
Dorion  &  Sauvi  et  uxi,  5  L.  G.  J.  154,  S.  G. 
1863;  304  G.G. 

181.  Where  a  tutor  had  been  appointed  to 
accept  a  donation  and  to  collect  interest  arising 
from  an  obligation~J9isH,  that  he  could  not 
maintain  an  action  at  law  until  his  tutorship 
had  been  registered.  Langlands  v.  Stansfield 
eial.l  L.C.  J.  45,  S.  C.  1862 ;  304  G.  G. 


XIII  Bights  of  Father. 

182.  On  an  opposition  filed  by  the  father  as 
the  natural  tutor  of  his  children— fltfZef,  that 
as  only  tutors  who  have  boen  regularly  ap- 
pointed as  such  were  known  to  our  law  that  the 
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USEFUL  PltoeBRblNG. 

I.  Wbat  18,  «(My  PEREMPTION. 

USUFRUCT. 

J..  AOCIFTANOK  OF,  6. 

II.  Costs  ofInvkntoey,  7,8. 

III.  Donation  of,  see  DONATION. 

IV.  Duties  of  UsuFnuoruABTy  9. 

V.  Improvkmevts,  10. 

.    VI.  Mutual  0ovatiok  of  bv  Contbaot  of 

iiARRiAOB,  «mmarriagb  contracts. 

VII.  Of  Bank  Stock,  11, 12. 

Vm.  Partition  of,  see  PARTITION. 

IX.  Rights  of  Usufruotuart  fob  Repairs, 
^C.,  13. 

X.  Termination  of,  14. 

XI.  Transfer  of,  15. 

I.  Acceptance  of. 

6.  Until  a  legacv  of  a  upnfruct  is  acceDted, 
either  expre8<»ely  or  by  iinplicaiion,the  rent  which 
<009titute8  the  uBufruct  ii-  not  puhject  to  ear- 
nifthment.  Bourdoin  v.  Jodoin  &  ifusseault,  4 
E.L.480,  C.  C.1872. 

II.  Costs  of  Inventort. 

7.  A  universal  donee  of  a  uAufrucl  by  con- 
tract of  marriage  is  held  to  advance  the  costs  of 
inventory  of  the  goodi*  suhiect  to  8uch  usufruct. 
Prevosi  V.  Forget,  12  L.  C.  J.  64  &  4  C.  L.  J. 
61,C.  C.  1868. 

8.  And  the  fees  of  the  notary  employed  by 
the  heiro  in  making  such  inventory  form  part  of 
the  costs.    lb. 

IV.  Duties  of  Usufructuary. 

9.  In  an  action  against  the  usufructuary  by 
the  proprietor  to  compel  her  to  repair  and  place 
the  property  m  good  order  and  condition,  as  in 
and  by  a  life  lease  of  the  property  she  was  obli- 
ged to  do,  or  in  default  thereof  to  be  condemned 
in  damages — Held,  that  the  proprietor  had  no 
«ach  right  of  action,and  the  demurrer  of  the  de- 
fendant to  that  effect  was  maintained  with  co^tB. 
McGinnia  v.  Choquette,  6  L.C.  J.99,  S.  C.  1851 ; 
480  C.  C. 

V.  Improvements. 

10.  Where  a  usufruct  of  real  property  had  been 
seized  in  the  hands  of  a  third  party  who  filed  a 
<laim  by  opposition  for  improvements,  he  hav- 
ing the  enjcynient  of  the  usufruct  for  five  yearn 
— Htldf  on  contestation,  confirminjf  the  judg- 
ment of  the  court  below,  that  a  proportion  only 
of  the  value  oi  the  improvements  would  lie 
allowed  him,  based  on  the  increased  value  given 
to  the  usufruct,  and  that  in  hucIi  cast-  he,  the 
opposant,  would  have  to  pay  co^ifB.  FquUmx  & 
Boston,  9  L.  C.  R.  263,  Q.  B.  1859. 

VII.  Of  Bank  Stock. 

11.  The  upufructuary  of  shares  in  a  bank  is 
entitled  to  the  share  or  proportion  of  profits 
applicable  to  such  shares  of  the  increased 
capita]  htock  as  were  un<^ubscribed  fur  by  those 


entitled  to  do  so.    Ross  et  w,  r.  JBddaile  ti  aL 
17  L.  C.  J.  301,  8.  C  187.^ 

12.  The  usQf  ractutry  of  hfaares  of  slock  iii  the 
Bonk  ofMbntreal  is  entitled  to  all  the  diridehds 
iind  profits  of  all'  (he  new  shares  of  stock  iib- 
«ttbserfbed  for,  tinder  the  prinlej^.  mnted  hy 
the  bank  to  the  bolder  of  the  ongi n at  shares  kis 
'subscribed.  Hhrgrave  v.  Clousion  et  al,  1 8 
L.  C.  J.  290,  8.  C.  1874. 

IX.  Riohts  of  Usufruotuart  fob  Repairs, 
Ac, 

13.  The  plaintiff  and  his  wife,  who  wer^  the 
usufructuaries  by  will  of  two  houses,  of  which 
the  propertjr  was  in  the  children  of  the  testator, 
brought  action  against  tde  tutors  of  the  children 
for  the  value  of  repairs  made  to  the  houses  in 
question^^eM,  that  they  could  only  recover 
the  costs  of  the  larger  repairs  and  the  repairs 
necessary  for  the  preservation  of  the  property, 
and  for  useful  improvements  in  so  far  as  tjtie 
property  derived  value  from  them  at  the  time 
of  the  opening  of  the  substitution,  but  that  such 
repairs  and  improvements  were  repayable  entire 
even  (hou{|^h  they  should  have  ceased  to  exist 
at  the  openmg  of  the  sulistitution,  provided  they 
had  not  so  ceased  co  exist  by  oefault  of  the 
usufructuary.  Lafontaine  v.  Suzor  ei  (U.i  11 
L,  C.  R.  388,  8.  C.  1861 ;  468  C.  C. 

X.  Termination  of. 

14.  Where  a  seizure  was  placed  upon  an  im- 
moveable, of  which  the  wife  of  the  defendant 
possessed  the  usufruct,  but  upon  wtiich  the 
hnsband  had  caused  a  house  to  be  erected— 
Held,  confirming  the  judgment  of  the  court 
lielow,  which  maintained  the  Of  posittou  of  the 
wife,  that  the  construction  of  the  house  did  not 
cause  such  a  change  in  the  property  as  to  put 
an  end  to  ttie  usufruct  Liitle  v.  Diganardi  12 
L.  C.  R.  179,  Q.  B.  1861. 

XL  Transfer  of. 

15.  A  usufructuary  transferred  hrs  usufruct  of 
the  property  for  seven  years,  and  on  an  execu- 
tion against  him  the  transferee  opposed  the  sale 
of  the  u«»ufruct— ^eWjthat  the  transfer  only  ves* 
ted  in  the  optiosHnt  the  mere  enjoyment  of  the 
usufiuct  ancf  not  the  property  in  it,  and  his 
opposition  therefore  couM  not  be  maintained. 
Simmon  etaL  v.  Dtlisle  &  Dorion,  9  L.C.R.59, 
S.  C.    1858 


U  SUFRUCTUAEY— See  USUFRUCT 


USURDUS  ONTRAOT— See 
USURY. 


USURY.* 

I.  By  Banks,  16. 

II.  Plea  of,  17. 

III.  Repetition  of  UspRious    Interest,  18. 

IV.  Right  of  Action  in,  19,  20, 

V.  What  is,  21-25 


The  general  laws  of  unary  were  ftboltstied  by  statnte 
,  22  Vic.  cup.  S6,  »ec.  2.    See  alvo  C.  S.  C.  cap.  68.— ED. 


1296 


USURY. 


USURY. 


un 


I.  By  Banks. 

16.  A  disconnt  on  a  promisAory  note  by  a 
bank,  in  the  year  1862,b7  paying  the  face  of  the 
note,  less  the  diecoont,  in  American  greenbacks 
taken  at  par^  and  deducting,  in  addition,  a  com- 
mission of  $10  to  cover  alleged  trouble  in  con- 
nection with  previous  renewals,  was  held  not  to 
be  usurious.  The  Eastern  Townships  Bank  & 
Humphrey,  13  L.  C.  J.  156,  Q.  B.  1868. 

II.  Plea  of. 

17.  In  an  action  on  a  promissory  note  against 
the  defendant  as  one  of  a  drm,  who  were  the 
payees  and  endorsers  of  the  note,  it  appeared 
that  the  plaintiff  had  discounted  the  note  in 
question  for  the  defendant  along  with  other 
notes  made  in  their  favor,  and  had  retained  his 
discount,  in  amount  equal  to  60  per  cent,  per 
annum  on  the  three  notes.  Tne  defendant 
pleaded  that  the  excess  of  interest  over  6  per 
cent,  should  be  deducted  from  the  note  sue*!  on, 
the  two  others  having  been  paid  in  full — Held, 
that  the  plea  could  nut  be  maintained,  inasmuch 
as  the  defendant  had  not  established  the  precise 
excess  obtained  over  the  legal  interest  on  the 
note  in  suit,  and  because  the  defendant's  firm 
were  endorsers  of  the  notes,  and  the  two  notes 
might  have  lieen  paid  by  the  makers  and  not  by 
the  endorsers.  Malo  v.  Wuriek.  9  L.C.  R.  327, 
S.  C.  1859. 

III.  Repetition  of  Usurious  Interest. 

18.  In  an  action  on  certain  promissory  notes 
to  which,  the  defendant  pleaded  usury  and  want 
of  consideration,  alleging  that  the  notes 
had  been  discounted  by  the  plaintiff,  who  had 
charged  an  excess  of  rate  of  disconnt  exceeding 
6  per  cent,  per  annum — Held,  that,  under  the 
statute  16  Vic.  cap.  80,  the  defendant  had  no 
action  or  plea  in  repetition  of  such  sums  over- 
charged, and  the  plaintiff  had  judgment  for  the 
full  amount  of  his  claim.  Malo  v.  Nye,  1  L.C. 
J.  166,  8.  C.  1867  ;  C.  S.  C.  cap.  68  &  1047  et 
seq.  k  1786  C.  C. 

IV.  Right  of  Action  in. 

1 9.  The  right  of  action  under  the  old  French 
law  of  1777  to  recover  from  the  lender,  money 
received  by  him  on  usurious  contract,  in  excess 
of  the  principal  and  legal  interest,  is  assignable ; 
and  the  fact  thata  number  of  persons  having  no 
interest  in  the  transaction  have  been  joined  in 
the  assignment  does  not  affect  its  validity  as 
regards  the  others.  Kierskowski  &  Dorion  et  al, , 
UL.  C.  J.  29,  P.  C.   1868 

20.  Where  the  payments  sought  to  be  recove- 
red, however,  were  made  under  a  new  contract, 


which  was  subfltitnted  for  the  urarioas  one,and 
entered  into  for  good  and  sufficient  oonskkration 
subsequently  to  the  Provincial  Act  of  March, 
\S53^Held,  that  no  right  of  action  existed.  lb. 

V.  What  is. 

21.  In  an  action  on  certain  promissory  not e? 
to  which  the  defendant  pleaded  that  large 
amounts  of  money  had  been  paid  on  account  <'»f 
said  notes  to  plaintiff,  which  plaintiff  hivi 
imputed  to  interest  at  the  rate  of  37^  percent, 
per  annum,  and  prayed  that  all  such  mooeT;^ 
imputed  at  a  rate  of  interest  over  6  per  centper 
annum  be  deducted  from  the  balance  of  the 
notes— ^eW,  that  all  excess  of  interest  over 
6  per  cent.  *  per  annum  was  usurious  and 
illegal,  and  such  excess  could  be  claime<i 
from  the  creditor  by  the  debtor  by  way  of  ex- 
cept! on  or  set-off  to  the  action.  Nye  A  Malo.  2 
L.  C.  J.  43  &  7  L.  C.  R.  406,  Q.  B.  1857;  C  S  C. 
cap.  58  &  1786  C  C. 

22.  Where  action  was  brought  on  a  notarial 
obligation,  passed  in  1864  for  $1000,  amouDt  of 
the  said  obligation,  and  the  defendant  pleaded 
that  the  contract  was  usurious,  and  tnat  the 
plaintiff  was  entitled  only  to  the  actual  amount 
loaned,  and  interest  at  the  rate  of  6  per  cent.per 
annum,  being  legal  interest^^e<(ii  that  the 
obligation  having  been  executed  daring  the 
period  that  the  statute  16  Vic.  cap.  80  was  in 
force,  that  it  was  usurious  and  subject  to  reduc- 
tion as  claimed  by  defendant's  plea.  J/orwoa 
&  David,  4  L.  C' J.  302,  8.  C.  1869  ;  1785  C.  C 

23.  Where  the  plaintiff,  in  an  action  on  sa 
obligation  for  which  he  had  received  two  noU*^, 
which  had  been  paid  in  part  settlement  an<) 
another  note  whicn  he  still  held,  set  up  that  the 
last  note  was  given  on  an  agreennent  that  defen- 
dant should  pay  12  per  cent,  interest  on  the 
obligation,  and  the  oefendant,  on  being  inter- 
rogated on  fails  et  articles,  admitted  bis  under- 
taking to  pay  12  per  cent,  interest,  stating  that 
he  hfM  been  forced  to  make  it,  owin^  to  his  in- 
ability to  pay  the  capital  at  the  time  it  beca  nie 
due — HelcL  that  the  amount  of  the  second  note 
must  be  ileducted  fk>oro  the  amount  of  principal 
and  interest  at  6  per  cent.  Beaudry  y.  Proulx^ 
10  L.C.R.  236,  8.G.  1860. 

24.  A  constituted  life  rent  dfonds  perdit 
cannot  be  considered  as  a  usurious  contract, 
however  exorbitant  it  may  be  in  terms.  Magi 
V.  Latraverse,  7  L.C.J.  128,  C.C.  1863;  1785  C  C. 

25.  Where  the  proof  established  that  an  apnt 
of  the  lender  received  or  retained  from  the  uor- 
rower  a  sum  ot  £1600  as  remuneration  « f  hi« 
services  on  .the  negotiation  of  the  loan— HeW, 
ttiat  the  contract  having  been  made  when  the 
law  of  1777  was  in  force  was  not  usurion«. 
Kierskowski  v.  Dorion  ei  at,  14  L.  C.  J.  29, 
P.C. 1868. 
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VACANT  ESTATES. 

I.  Possession  of,  «««  ABSENTEE,  POSSES- 
SION, &c. 


VACATION. 

I.  Appearance  ik,  1. 

II.  Delays  in,  2. 

IlL  Judgment  in,  ««« JUDGMENTS. 

IV.  Power  or  Judge  in,  3. 

V.  Procedure  in,  4,  5. 

VI.  SirriNG  OF  Courts  in,  6. 

I,  Appearance  in. 

1.  In  a  case  returned  on  the  12th  of  Auzust, 
1856 — Held,  that  oo  defendant  was  bound  to 
appear  between  the  10th  July  and  3l8t  August, 
both  inclusive.  Bell  v.  Leonard,  1  L.  C.  J.  17, 
S.  C.  1856  ;  3  C,  C.  P. 

II.  Delays  in. 

2.  The  delay  of  eight  days,  mentioned  in  art. 
497  of  the  Code  of  rroceoure,  runs  during  the 
long  vacation.  WhaUeu  v.  Kennedy ^  12  L.C.J. 
224,  S.  C.  R.  1868,  &  Foumier  v.  Ledoux,  31 
L.  C.J.  332,  S,  C.  R.  1868. 

IV.  Power  op  Judge  in. 

3.  In  a  case  of  capias  a  judge  out  of  term  has 
-only  jurisdiction  to  say  whether  the  alle^tions 
contained  in  the  declaration  are  sufficient  to 
establish  a  right  of  action,  and  not  to  declare  the 
-capias  null.  The  Canadian  Bank  of  Commerce 
V.  Brown  et  aL,  6  R.  L.  26,  S.  C.  1874. 

V.  Procedure  in. 

4.  In  an  ejectment  case  where  the  defendant 
moved  that  the  case  be  continued  to  the  first  of 
September,  as' he  was  not  bound  to  proceed  iu 


vacation — Held,  that  he  was  not  bound  to  pro- 
ceed and  the  motion  was  granted.  Clairmoni 
et  vir.  V.  Dicksoot  3  L.  C.  J.  255,  S.  C.  1859  ; 
1,  2A;;«C.  C.  P. 

5.  The  controverted  election  cases,  unJer  the 
Dominion  Elections  Act  of  1874,  may  b<»  tried 
during  the  long  vacation.  Euan  et  al  &  Devlin, 
19L.  C.  J.  193,  S.  C,  1875. 

VI.  Sitting  of  Courts  in. 

6.  Notwithstanding  art.  469  of  the  Code  of 
Procedure  the  courts  cannot  ajourn  to  any  day 
between  the  ninth  of  July  Bnd  the  first  of  Sep- 
tember for  the  purpo.'«e  of  rendering  judgment 
in  cases  heard  and  taken  under  advisement 
during  term,  and  the  article  referred  to  only 
gives  the  court  the  ri^ht  to  adjourn  tor  the  pur- 
pose of  rendering  judgment  lo  a  day  which  is 
not  prohibited  by  article  1,  and  article  1  abso- 
lutely prohibits  that.  The  Richelieu  Company 
&  Anderson,  20  L.  C.  J.  219,  Q.  B.  1876. 


VAGRANCY— See  CONVICTION. 

I.  Writ  for. 

7.  It  is  not  necessary  in  a  writ  of  summons  for 
vagrancy  to  mention  the  name  of  the  person 
making  the  complaint,  nor  the  residence  or  des- 
cription of  the  person  accused,  where  the  com- 
Elamt  is  for  vagrancy.  Julien  v.  Millettej  4  R. 
,.  609,  Mag.  Ct.  1873, 


VARIANCE. 

I.  Betweev  Pleading  and  Proof,  see  EVI- 
DENCE, PLEADING,  &o. 


VALUATION  ROLL. 

I.  Of  Municipality,  «etf  MUNICIPAL  COR- 
PORATIONS, &c. 
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property,  and  they  wobH  hold  biro  harmless  on 
accouui  ihereo&^ffeldf  confirming  the  judgment 
of  the  (MMft  below,  that  the  plaintiff  was  entitled 
to  hit  action  of  indemnity  from  the  period  of  the 
abandonment,  and  that  notwithetanaine  that  the 
immoveable  be  not  yet  seized,  and  although  his 
warrantors  were  not  called  in  on  the  original 
demand.  Dorwinetalk  ButchinSi  12  L.  G.  R. 
68,  Q.  B.  185«. 

19.  Where  a  purchaser  who  had  re-sold  called 
in  bis  vendor  to  guarantee  him  against  opposi- 
tion filed  to  a  demand  in  ratification  of  titfe  by 
the  person  to  whom  he  had  re-sold — HeldyOu  the 
ar^roent  that  no  action  en  garantie  could 
arise  out  of  a  demand  in  ratification  of  title,  that 
the  agreement  was  entirely  unfounded,  and  the 
action  en  garantie  was  maintained.  Douglass 
k  Binning,  3  L,  C.  J.  33,  Q.  B.  1868 ;  2062  C.C. 

20.  Where  to  an  action  for  the  balance  of  the 
price  ol  sale  the  defendant  pleaded  in  compensa- 
tion a  deficiency  in  the  contents  of  the  immove- 
able acquired-*  £r<e2(2,  that  he  was  entitled  to  do 
80,  notwithstanding  that  the  claim  had  since 
been  transferred  to  another,  and  the  transfer 
accepted  by  the  defendant.  liasson  ei  al  v. 
CorMlU,iL.  C.  J.  140,8.  C.  1858;  1601  C.C. 

21 .  Where  the  plaintiff,  as  transferee  of  the 
daughter  of  the  defendant,  who  had  become  ad- 
jndicataire  of  the  property  of  her  father  at 
sherifi''s  sale,  broujtht  action  for  the  amount  of 
one  year's  rent,  the  defendant  having  continued 
in  occupation,  and  the  latter  pleaded  that  his 
daughter  had  never  been  actually  proprietor  of 
the  property  and  was  not  entitled  to  the  rents 
thereof— i?e?(f,  that  the  adjudicataire  of  property 
at  sherift's  sale  was  entitled  to  receive  the  rents 
and  revenues  from  the  date  of  abjudication, 
whether  the  purchase  money  be  paid  or  not. 
Harwood  v.  Skaw,  4  L.  C-  J.  1,  C.C.  1869. 

22.  And  a  purchaser  at  a  judicial  sale  may 
maintain  a  petitory  action  without  having  had 
possession,  and  petitory  action  is  the  proper 
remedy  for  the  plaintiff,  adjudicataire,  after  tne 
lapse  of  a  year  from  the  day  of  adjudication, 
against  the  deflendant  in  whose  hands  the  im- 
moveable has  been  sold.  Harte  v  McNeal,  4 
L.  C.  J.  8,  8.  C.  R.  1864;  712  C.C.  P. 

23.  The  purchaser,  under  a  promise  of  sale 
with  possession,  having  brought  action  against  a 
third  party  to  whom  he  had  resold  a  portion  of 
the  property,  both  in  his  own  name  and  as  agent 
of  his  ven-lor— HcW,  reversing  the  indgment  of 
the  court  below,  that  he  was  entitled  to  judg- 
ment as  proprietor,  and  liis  selling  in  the  capacity 
of  attiirney  ofthe  vendor  could  not  affect  hifl 
right  to  ivcover  the  pmperty.  Gosselin  &  The 
G.T.R. Company  oj  Canada,  9  L.  C.  R.  316, 

Q.  B.  1859. 

24.  Where  five  lots  of  land  had  been  sold  to 
the  defendant  in  one  Wock  and  for  one  prize, 
and  the  purchaser  had  only  obtained  possession 
of  four  of  them,  and,  being  sued  for  the  balance 
of  the  purchase  money,  pleaded  that  the  lot  not 
delivered  to  him  was  worth  a  larger  sum  than 
the  rest  of  the  lots,  and  that  he  was  entitled 
therefore  to  have  the  value  of  such  lot  deducted 
from  the  original  price  of  the  lots — Held,  revers- 
ing the  decision  of  the  court  below  (6  L.  C.  J. 
188),  that  the  plea  was  well  founded,   and  the 
action  was  dismifised.     McVeigh  &  Lussier^  7 
L.  C.  J.  132  &  13  L.  C.  R.  266,  Q.  B.  1863 ;  1601 
C.C. 


26.  Where  a  party  purchases  at  an  auction  to 
the  amount  of  over  $i00,  the  terms  being  **over 
one  hundred  dollars,  four  months'  paper ,satisfac' 
tory  to  the  seller  from  this  date,  he  is  not 
entitled  to  cr^it  without  giving  or  tendering^ 
such  satisfactory  paper,  and,  on  his  failure  to  do 
so,  the  vendor  may  sue  for  the  price  in  an  action* 
of  assumpsit  purely  and  simpfv.  Young  et  aL 
&  .VulUny  8  L.  C.  J.  74  &  14  L.'C .R.  353,  Q .  B. 
1864. 

26.  Where  a  purchaser  of  an  immoveable 
stipulated  that  he  should  be  subiect  to  any 
servitude  which  might  exist  on  the  property, 
the  vendor  at  the  same  time  declaring  himself 
ignorant  of  any  servitude  except  a  right  of 
passage  in  favor  of  one  Pierre  Mon  ant  esse,  and 
it  was  afterwards  discovered  that  the  property 
was  also  subject  to  the  cftarge  of  maintaining: 
such  wassLg^^ffeld,  that  as  the  vendor  roust 
have  Known  of  such  charge,  that  the  purchaser 
had  a  right  of  action  to  rescind  the  contracts 
Christie  v.  Malhiot,  10  L.C.  J.  78,  8.  C.  1866  j 
1619  C.C. 

27.  The  purchaser  of  an   imrooveable  who^ 
fears  an  action  has  a  right  to  retain  the  interests 
on  the  price  of  sale  as  well  as  the  principal. 
Donon  v.  Hyde  et  vir,,  10  L.  C.  J.  327,  S.  C.  R  ^ 
1866;  1622  &  1636  C.C. 

28.  The  purchaser  possesses  no  action  to 
rescind  a  contract  of  sale  pn  account  of  lesion 
d^outre  moitie  of  the  just  value.  Chapleau  v. 
Dfbien,  13  L.C.J.  194,  Q.  B.  1868. 

29.  Tender  of  the  thing  sold  must  be  made  at 
such  an  hour  on  the  last  day  as  will  give  the 
pui*chaser    time   to    weigh    and    examine    it 
Franchire  v.  Gordon  et  al,  14  L.  C.  J.  152,  Q- 
B. 1870. 

30.  The  purchaser  of  a  merchant  vessel  at  a 
judicial  fiale  has  no  right  of  property  as  against 
a  previous  transferee,  whose  deed  (by  way  of 
mortgage)  has  been  regularly  registered  at  t-he 
cufitoni  house  ami  endorsed  on  the  back  of  the 
registrar's  certificate.  Hamilton  v.  Kelly ^  JJ- 
R.  L.  664  &  16  L.  C.J.  320,  Q.  B.  1872  ;  C.  36 
Vic.  cap.  128,  sec.  40  et  seq. 

31 .  A  purchaser  cannot,  under  art.  1636  of  the 
Civil  Coae,  require  a  guarantee  from  the  vendor 
equal  to  the  value  of  the  property  purchased^ 
but  wiiere  he  has  paid  a  part  of  the  principal  of 
the  price  of  the  purchase  he  may  retain  the 
balance  and  the  interest,  unless  the  vendor  give» 
security  for  the  entire  price  of  the  purchase* 
Farrel'l  v.  Masson,  3  R.  L.  32,  8.  C.  1871. 

32.  The  vendor  of  an  immoveable,  with 
warranty  of  his  acts  and  promises,  is  bound  to 
give  possession  to  the  purchaser  before  he  can 
recover  the  price  of  the  sale.  Foulds  et  al  v* 
Laforce,  6  R.  L.  186,  S.  C.  R.  1873;  1509  C.C. 

33.  The  vendor  who  proceeds  for  the  price  of 
sale  of  an  immoveable  burdened  with  a  hypothec 
will  obtain  judgment,  t>ut  must  give  security  to 
the  defen  lant  again<>t  such  hypothec.  Deguire 
v.  Bourgeois,  6  R.  L.  718,  C.  C.  1875 ;  151ft 
C.C. 


V .  RiQHTS  OF  Co- Vendors, 

.34.  The  plaintiff  brought  action  on  a  notarial 
deed  of  sale  made  between  himself  and  two 
others  and  the  defendant  of  a  lot  of  land.  The 
action  was  brought  in  his  own  name  individually 
and  as  traufjferee  of  the  rights  of  the  others—* 
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4S.  The  defendant  resided  at  Brantford  in 
Upper  Canada,  and  the  plaintiff  impleaded  him 
in  Montreal  the  action  bein^  comnienced  by  an 
attachment  in  garnishment  m  the  hands  of  the 
Phijeniz  Assurance  Company — Beld,  that  the 
garnishees  at  the  time  of  the  attachment  being 
indebted  to  the  defendent  in  a  sum  of  money 
the  plaintiff  had  a  right  to  sue  the  defendent  in 
Montreal.  Chapman  v.  Nimmo  &  The  Phcenix 
Assurance  Oompcmy,  11  L.  C.  R.  90,8.  C  1860. 

49.  The  plaintiff,  residing  within  the  district 
of  Montreal,  sued  the  defendants,  resident  in 
other  districts,  in  damages,  for  ha  vine  falsely 
and  maliciously,  and  without  reasonable  or  pro- 
bable cause,  made  affidavit  at  Three  Rivers, 
charging  the  plaintiff  with  obtaining  money 
nmier  false  pretences,  procuring  a  true  bill  for 
this  oftence,  and  causmg  him  to  be  tried  at 
Three  Rivers,  but  allegingliis  arrest  to  have  been 
made  within  the  district  of  Montreal  under  a 
bench  warrant  from  the  court  at  Three  Rivers. 
The  defendant  pleaded  that  the  court  at  Montreal 
had  no  iuri9dictioD|  the  defendant  being  domicil- 
ed in  other  districts,  and  not  having  been  served 
with  process  within  the  district  of  Montreal, and 
that  the  cause  of  action  did  notarise  within  the 
said  district  of  Montreal — Beldy  maintaininz  the 
action  and  dismissing  the  plea.  S&n4cal  v., 
Pacaud,  10  L.CR.  419,  S.  C.  1860. 

50.  Action  was  taken  against  a  master  of  a 
vessel,  on  a  contract  to  convey  the  luggage  of  a 
pa^senjger  from  Glasgow  to  Montreali  which  he 
had  failed  to  deliver — Held,  that  the  cause  of 
action  did  not  arise  in  Scotland  but  in  Montreal. 
McDougall  v.  Torrance^  6  jj.  C.  J.  148,  S.  C 
1861. 

51.  In  an  action  against  one  of  the  share- 
iiolders  of  the  Three  Rivera  Navij^ation  Com- 
pany for  not  having  registered  their  company 
in  Montreal,  where  it  was  alleged  the  principal 
part  of  their  business  was  carried  on,  and 
a  declinatory  exception  was  filed — HM^  con- 
firming the  judgment  of  the  court  below,  that, 
when  a  defendant  is  served  in  a  district  other 
than  that  in  which  he  lives,  on  the  ^und  that 
the  cause  of  action  arose  in  the  district,  it  is 
necessarjr  that  the  entire  cause  of  action  should 
have  arisen  there.  Sin6cal  v,  Cheneoeri,  4 
L.  C.  J.  239,  S.  C.  &  6  L.  C.  J.  46  &  12  L.C.  R. 
145,  Q.  B.  1861. 

52.  The  plaintiff  brought  action  on  an  obliga- 
tion passed  at  Quebec  but  payable  at  London — 
Held,  that  the  cause  of  action  arose  in  Quebec. 
Jackson  ei  ah  v.  Coxworthy  ei  aU,  12  L.  C.  R. 
416,  S.  G.  1862. 

5H.  In  several  cases  reported  under  the  same 
head,  where  trees  had  been  sold  by  the  plaintiff 
iu  Montreal,  to  be  delivered  by  him  in  other 
parts  of  the  country — Held,  that  the  defendants 
not  having  their  domicile  in  Montreal,  and  not 
having  been  served  there,  they  could  not  be  sum- 
moned there  as  the  whole  cause  of  action  did 
not  arise  in  Montreal.  Ricard  v.  Leduc  & 
divers,  6  L.  C.  J.  116.  C.  C.  1862 ;  34  C.  C.  P. 

54 .  Heldy  on  deciinatory  exception  to  an  action 
for  goods  ordered  by  a  letter  fi-om  Toronto  to  a 
Tnerchant  in  Montreal,  and  also  through  verbal 
orders  through  the  merchant's  agent  in  Toronto, 
that  the  cause  of  action  on  such  goods  arose  in 
Montreal.  Clark  v.  Ritchey,  9  L.  C.  J.  234  & 
M  L.  C  R.  48,  S.  C.  1863. 
1455.  Where  the  defendant  was  sued  for  a  prix 


de  tenie  of  a  lot  of  laud  MtnutiKi  in  tiie  tl.>tri«:t 
in  which  the  action  was  commericc*d.  aii<i.«ervioe 
was  made  upon  the  defendant  at  hi:«  domicile 
in  another  district  where  the  deed  of  sale  was 
drawn — Held,  that  the  court  had  no  jurisdietion, 
the  cause  of  action  having  arisen  in  another 
district.  Gauihier  v,  Oration,  14  L.  C.  R.  442, 
C.  C.  1864. 

56.  Where  a  newspaper  at  Quebec  broujzht 
action  against  the  postmaster  of  Montreal  for 
two  years  and  six  months  8ub$>cription  to  his 
paper,  but  failed  to  make  any  proof  that  the  pa- 
per had  been  ordered'^ Hela,  maintaining  a  de- 
clinatory exception  of  the  defendant,  that  the 
mere  mailing  of  the  paper  at  the  Quebec  poet 
office  did  not  give  rise  to  a  right  of  action  there ^ 
though  it  might  have  done  so  had  the  paper 
been  ordered.  Foot  v.  Freer,  15  L.C.  K.  46, 
C.  C.  1864  and  art.  58  infra. 

57.  Where  a  contract  for  the  sale  of  goods 
was  made  with  the  defendant  in  Montrealr 
thorough  the  agent  in  Montreal  of  the  plaintiffs, 
who  were  a  foreign  company,  and  the  invoices 
were  sent  to  the  agent,  so  that  the  defendai>t 
could  not  have  got  Die  ^^oods  from  the  Custonv 
house  in  Montreal  without  applying  to  the 
plaintiff,  but  where  they  were  ataefendant's  risk 
the  moment  they  were  placed  on  the  railway  at 
Boston — Held,  that  the  cause  of  action  did  not 
arise  in  a  foreign  country.  Gregory  &  The  BoS" 
ton  and  Sandwich  Qltus  Company,  9  L. C.J.  134 
k  15  L.  C.  R.  475  &  1  L,  C.  L.  J,  .37,  Q.B.  1866^ 

58.  Where  a  newspaper  was  delivered  at  the 
post  office  in  Montreal  addressed  to  a  person  re- 
siding in  another  district— J?eM,  that  the  right 
of  action  arose  in  Montreal  where  i  t  was  so  de- 
livered Penny  et  ah  v.  Berthelot,  9  L.  C.  J* 
104,  C.  C.  1865. 

59.  W  here  a  conservatory  attachment  before 
judgment  was  issued  in  Montreal  against  a  car- 
go of  oysters  belonging  to  the  defendant,  who 
resided  in  Quebec,  on  the  ground  of  fraud  com- 
mitted hy  the  defendant  in  disposing  of  the  cargo 
at  a  sacrifice  before  paying  the  plaintiff's  ac- 
count for  freight,  etc.,  and  the  defendent,  after 
appearing,  filed  declinatory  exception,  alleging 
that,  as  his  domicile  was  not  in  Montreal,  and  as 
he  had  not  been  served  personally  in  Montreal, 
and  as  the  right  of  action  had  not  arisen  in 
Montreal,  the  court  had  no  jurisdiction — Held 
that  the   circumstances  of  fraud  alleged  by 

Elaintifi  having  taken  place  in  Montreal  he 
ad  a  right  of  action  there,  and  the  exception 
was  dismissed.  Coulombe  v.  Lemieax,  9  L.C.J. 
73,  S.  C,  1865  J  34  C.  C.  P. 

60.  An  action  in  separation  of  property  is 

S roper ly  brought  in  the  district  where  the  defen- 
ant  is  personally  served,  in  accordance  with 
C.  L.  S.  C.  cap.  82, sec.  26.  Hamois  v,  St.  Jean, 
10  L.  C.  J.  76  &  16  L.  C.  R.  285  A  L.  C.  L.  J. 
IS,  Q.  B.  1866. 

61.  Where  the  defendant  in  Upper  Canada 
consigned  to  the  plaintiff  in  Montreal  two  thou- 
sand barrels  of  flour,  to  be  sold  by  him,  and  in 
anticipation  of  the  sale,  drew  on  the  plaintiff  for 
$6,000,  which  draft  was  accepted  and  paicfby 
the  plaintiff,  but  the  flour  on  being  sold  did  not 
reahze  so  much,  and  the  plaintiff  brought  action 
for  the  difference  — Held,  that  the  cause  of  action 
arose  in  Montreal.  O Connor  A  Raphael,  11 
L.  C.  J  123,  Q.  B.  1867. 

62.  Action  cannot   be  brought  in  a    district 
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WAGES. 

I.  Garnishment  of,  see  GARNISAMENT. 

II.  Or  Minors,  «€e  MINORITY. 

III.  Of  Pilots,  see  PILOTS. 

IV.  Of    Seamen,    see   MARITIME    LAW, 
MERCHANT  SHIPPING,  &c. 

V.  Presobiption  of,  see  PRESCRIPTION. 

VI.  Privilege  for,  see  PRIVILEGE. 


WAIVER, 

I.  By  Mortgagee,  1. 

II.  Bt  Prescription,  2. 

III.  ErFEOT  of,  3. 

IV.  Or  Objections,  4. 

V.  Of  Execution  to  the  Jurisdiction,  5. 


VI.  Of  Ground  of  Nullity  in  Judicial 
Sale,  see  SALE,  J  udioial. 

VII.  Of  Notice  of  Protest,  6. 

VIII.  Of  Preliminary  Pleas,  7,  8. 

IX.  Of  Protest,  9,  10. 

X.  Of  Security  for  Costs,  11. 

XI.  What  is,  12-29. 

I.  By  Mortgagee. 

» 

1.  A  person  who  consents  to  the  hypotheca- 
tion in  favor  of  another  of  a  property  already 
hypothecated  to  himself  will  be  held  to  have 
waived  his  priority  of  mortgage  in  favor  of  such 
other.  Syms  v.  McDonala  &  Robertson  & 
Syms,  9  L.  C.  R.  182,  S.  C.  1859  j  2048  C.  C. 

II.  By  Prescription. 

2.  Irregularities,  in  themselves  fatal,  are  waiv- 
ed if  uncomplained  of  for  a  year.  Supple  & 
Kennedy,  10  L.  C.  R.  468,  Q.  B.  1859. 
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nL  Effect  of. 

3.  A  consent  of  the  parties  to  suit  to  waive  the 
filing  of  an  inecnption  en  faux  against  a  bailiflTs 
return,  alleged  by  exception  to  the  form  to  be 
false,  is  not  obligatory,  and  such  consent  will  be 
set  aside  by  the  court  on  the  application  of  the 
defendant,  who  will  be  permitted  to  file  such 
inscription.  McLimont  t.  Rohin^  15  L-  C.  R. 
37,  S.  C.  1864. 

rV.  Of  Objectioits. 

4.  A  respondent  who  has  proceeded  in  appeal 
is  held  to  have  waived  all  formal  objections- 
Henry  v.  Holland,  1  L.  C.  R.  401,  Q.  B. 
1851. 

Y.  Of  Exception  to  the  Jurisdiction. 

5.  Every  motion  is  an  act  of  submission  to  the 
jurisdiction  of  the  court,  and  is,  consequently,  a 
waiver  of  all  objections  to  the  form  of  the  8um- 
mons,  and,  therefore,  a  service  of  motion  for 
particulars  admits  the  sufficiency  of  the  jurisdic- 
tion. Monroe  ei  aL  v.  LaliberU,  3  Rev.  de  Leg. 
72,  K.  B.  1810,  &  arts.  1  &S  infra, 

Vn.  Of  Notice  of  Protest. 

6.  A  promise  to  pay  a  protested  bill  of  ex- 
change upon  which  no  notice  of  protest  has 
been  given,  if  it  be  made  with  a  knowledge  of 
that  met,  is  a  waiver  of  want  of  notice.  Ross  v. 
Wilson,  2  Rev.  de  Leg.  28.  £.  B.  1812. 

VIII.  Of  Preliminart  Plbas. 

7.  On  an  application  to  set  aside  a  convictioft 
for  selling  liquor  without  license — Heldt  that  a 
plea  to  the  merits  was  not  a  maiver  of  the  plea  to 
the  jurisdiction  which  had  been  previously  filed, 
hut  which  bad  not  been  decided  upon.  Dtcm- 
ford  V.  Favreau,  1  C.  L.  J.  19,  8.  C.  1867. 

8.  But  where  the  defendant,  instead  of  pleading 
to  the  jurisdiction,  made  a  motion,  and  on  the 
same  day  filed  his  }rfea  to  the  merits — Held, 
that  a  plea  to  the  merits  was  a  waiver  of  objec- 
tion to  the  jurisdiction.  Dumford  v.  SL  Marie, 
1  C.  L.  J.  19,  S.  C  1867. 

IX.  Of  Protest. 

9.  The  husband  being  universal  le^teeof  his 
wife  had  endorsed  for  her  a  promisiory  note — 
Held,  that  he  was  bound  to  pay  the  amount  of 
the  note,  notwithstanding  there  was  no  protest, 
it  being  sufficiently  established  that  he  had 
consented  in  the  name  of  bis  wife  to  waive  pro- 
test in  order  to  avoid  costs,  and  that,  in  fact,  the 
wife  was  only  a  m-l^  nom  to  cover  the  trading  of 
the  husband.  Beriau  &  McCorkill,  14  L.  C.  R. 
400,  Q.  B.  1864. 

X.  Or  Right  to  Revise  Costs. 

10.  When  a  party  moves  to  revise  certain 
items  of  taxation  in  a  bill  of  costs  by  the  {jro- 
thonotarv  he  thereby  waives  his  ri^bt  to  object 
to  the  otiier  items  of  taxation.  Kerr  v.  Gugy, 
10  L.  C.  R.  478,  S.  C.  1860. 


XI.  Of  Secvritt  fob  Costs. 

II.  On  a  motioo  for  renewal  of  sccuritji^ 
costs — Held,  that  upon  the  death  of  a  party 
giving  security  for  costs  the  defeodaai  ww 
entitled  to  another  surety,  and  that  no  waiver  of 
that  right  could  be  set  up  until  the  defendant 
had  received  notice  of  the  death  of  the  snretr 
in  the  ordinary  manner.  Grainger  v.  Parktr  1> 
L.  C.  R.  134,  8.  C.  1865. 

XIL  Wbatis. 

2.  The  appearance  of  the  defendant  withont 
pleading  a  defect  in  the  summons  is  a  waiver  of 
the  irregularity.  Bilanger  v.  PerreauU,  S  Rev. 
de  Leg.  350,  K.  B.  1«17. 

13.  A  plea  of  general  issue  is  waived  when  it 
is  filed  with  a  plea  of  payment  or  oompeuA- 
tion .  Casey  v.  VUleneuve,  1  L.  C.  R.  487,  C  C. 
1851. 

14.  Where  a  defendant  filed  a  petition  in  imr 
probation,  but  omitted  to  move  to  set  aside  ai> 
inscription  on  the  meT\X»--Held,  that  be  bad 
virtually  waived  all  pretension  to  proceed  on  his- 
inscription  in  im probation.  PkiUps  r.  Bariett 
al  &  Harie,  1  L.  C  R.  305,  S.  C.  1851. 

15.  Partial  payment  of  a  promissory  note  is  a 
waiver  of  all  oujectiotis  as  to  want  of  demand  of 

ryment.     Rice  v.  Bowker  ei  at,  3  L.  C.  R  305, 
C.  1853. 

16.  Where  the  agent  of  an  insurance  eompao  j, 
after  a  fire  by  which  the  premises  of  ihe  io- 
sured  were  destroyed,  made  no  obiection  to  the 
claim  of  the  insuied  on  the  ground  of  a  double 
insurance  having  been  effected — Held,  that  tbi» 
did  cot  constitute  a  waiver  of  the  compaov  $ 
right  to  tlie  benefit  of  the  conditions  of  the  uoY.cr 
against  double  insurance.  The  Western  Asfyr- 
ance  Company  &  AtweU,  2  L.  C.  J.  181,  Q  B. 
1857. 

17.  A  bailleur  de  fonds  who  has  brought 
action  against  bis  personal  debtor,  and  caused 
the  sale  of  an  immoveable  acquired  by  tbe 
creditor  in  exchange  for  the  one  subject  to  tbe 
privilege  of  the  batUeur  de  fonds,  is  not  in  law 
to  be  considered  as  having  abandoned  his  privi- 
lege upon  the  property  sold  by  him.  Bouch- 
ard k  BJms,  4  L.  C.  R.  371,  Q.  B.  1854. 

18.  Petition  was  brought  fbr  the  relessie  of  tbe 
defendant  after  issue  joined — Held,  that  there 
:vas  no  presumption  of  waiver  of  right  of  peti- 
tion for  release  arising  fh>m  delay  or  from  plead- 
ing to  the  action.  Chapman  v.  Blennerkassiiy 
2L.  C  J.  71,S.  C.  1857. 

19.  Where  the  plain tifiT,  after  plea,  replied  by 
general  answer  and  replication,  and  the  cat^ 
was  inscribed  for  enqu^te  by  the  consent  of  tbe 
parties — Hdd,  that  the  defendant  had  Uiereby 
waived  the  necessity  of  replication  to  the  eenerai 
answer  of  plaintiff.  Greenshields  ei  al,i  Lan- 
tier,  2  L.  C.J.  288,  C  C.  1858. 

20.  In  a  case  in  appeal  it  was  decided  that  a 
notice  subsequently  given  of  security  in  appeal 
was  a  waiver  of  sueh  ^ecnritv  already jnven  for 
a  previous  day.    Sullivan  h  Smith,  fb.  C.  J 
160,  Q.  B.  1858. 

21.  Where  to  an  action  for  wages  die  defend- 
ant  pleaded  prescription,  and  also  pftymeot  and 
compensation — Held,  that  tbe  Ittttar  picas  were 
not  a  waiver  of  the  first,  Siroiktr  r,  Wmttnee, 
2  L.  C.  J.  163,  S.  C.  1858. 
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22«  PlAiotiff  brought  action  against  the  city 
H>f  Montreal  for  trespass  in  taking  possession  of 
his  land,  for  pnblic  purposes  by  expropriation, 
contending  that  ther  should  have  endeavored  to 
^ave  obtained  it  by  voluntary  agreement — 
MelcL,  reversing  the  judgment  of  the  court 
below,  that  the  appearance  and  attendance  of 
the  proprietor  at  the  proceedings  could  not  be 
taken  as  a  waiver  of  his  right  to  complain  of  the 
illegality  of  the  decision)  there  being  no  act  of  ex- 
,pres0  acquiescence  on  bis  part.  Beaudry  &  The 
Maytn-^  MontreaL^L.  C.  R.  104,  P.  C.  1858. 

23.  Where  by  atlauseinthe  lease  between 
the  laodloid  and  his  tenant  it  was  stipulated 
that  the  latter  should  not  sublet  without  the 
-consent  of  the  lessor  and  the  lessee  nevertheless 
aublet  the  pxemises  without  such  consent— 
Held  J  subsequently,  in  an  action  of  damages  by 
the  sab-lessee  on  account  of  the  condition  of  the 
premi.<%s,  that  the  fact  of  the  latter  having  re- 
ceived the  extra  premium  of  insurance  incur- 
red in  consequence  of  such  lease  was  equivalent 
to  a  -waiver  of  the  consent.  Theberge  &  Hunt 
et  al.,  U  L.  C.  J.  179,  C.  C.  1861. 

24.  In  1861,  a  vessel  ealled  the''  Gleaner"  of 
which  the  plaintitia  were  the  registered  owners, 
was  stranoed  on  the  «orth  shore  of  the  St.  Law- 
rence, and  all  attempts  to  eet  her  off  being  un- 
successful she  was  sold  by  the  roaster  and  super- 
cargo to  another  firm,  for  the  sum  of  £89,  as 
she  lay,  which  sum  v^aa  paid  by  the  plaintifiW. 
After  the  sale,  the  weather  moderating,  the  pur- 
chaser succeeded  in  raising  the  vessel  and  bnne- 
iug  her  to  the  beach,  where  she  was  sufficiently 
fitted  up  to  proceed  to  Quebec.  There  she  was 
sold  to  the  defendant  as  a  wreck,  the  vendors 
undertaking  by  the  biH  of  sale  to  transfer  to  the 
defendant  the  register.  The  defendant  then 
placed  her  in  char^,^  be  refitted  and  rendered 
seaworthy,  and  while  undergoing  such  refitting, 
the  piaintiffi«,  bein^  ptill  the  registered  owners, 
took  a  SMsie  revendteaiion^  claiming  her  as  their 
property.  The  defendant  being  advised  that  his 
title  was  defective,  admitted  the  claim,  and  re- 
stored the  schooner  to  the  plaintifiTs,  who,  to 
obtain  possession,  were  compelled  to  pa^  to  the 
ship-bailders  for  refitting  her,  and  the  action  was 
brought  to  recover  the  amount  from  the  defen- 
dant The  defendant  also  brought  cross-action 
for  the  increased  value  of  the  vessel  by  the 
refitting.  The  plaintiff  and  incidental  defendant 
pleadea  to  the  cross-action  that  the  incidental 
plaiotiff,  having  admitted  in  the  action  in  reven- 
dication  that  he  was  not  the  owner,  and  having 
restored  the  vessel  without  any  reservation  of 
his  tights,  must  be  held  to  have  waived,  and, 
consequently,  could  not  claim  any  indemnity 
for  increased  value — Held^  that  there  was  no 
waiver  and  judgment  went  accordingly.  Le- 
BouthilUer  et  al  v.  i2o6in,  15  L.  C.  R.  31,  S.  G. 
1864. 

25.  Where  a  lessee,  by  a  clause  in  the  lease 
had  agreed  not  to  sublet  without  the  consent  of 
'the  landlord  first  obtained  in  writing,  and  action 
in  recission  was  brought  for  vislation  of  such 
stipulation— £re/(2,  that  the  knowledge  without 
orotest  of  the  part  of  the  lessor,  that  the  lessee 
Ihad  sublet,  amounted  to  a  waiver  of  such  clause 
in  the  lease  and  his  right  of  recission  there- 
under. Cordner  v.  MiicheU,  9  L.  G.  J.  319, 
<!Q.  B.  1865 ;  1624,  sec.  3,  G.  G. 

.26.  Where  the  plaintiff  made  a  motion  to  re- 


ject an  exception  to  the  form,  as  not  filed  within 
the  proper  delays,  and  afterwards  answered  the 
exception  in  law  without  reserving  the  motion 
— aeld  that  the  answer  was  a  waiver  or  disuie- 
meat  of  the  motion.  Oopeland  et  oL  v.  Oauchon 
et  al.j  14  L.  G.  J.  242,  C.  C.  1869. 

27.  Where  a  claim  in  insolvency  was  being 
contested,  and  the  assignee  having  first  verbally 
fixed  on  a  convenient  day  for  hearing  and  tak- 
ing evidence,  the  contestant  inscribed  the  mat- 
ter with  due  notice,  and  all  the  parties  interested, 
including  the  assignee,  appeared  on  the  day 
fixed,  and  shewed  their  acquiescence  in  the  re- 
gularity of  the  proceedines  by  allowing  the 
assignee  to  make  the  awarcTwithout  objection— 
Heta,  that  the  proceedings  were  illegal,  and 
the  absent  of  the  parties  thus  given  dia  not 
constitute  a  waiver  of  the  irregularties.  Davit 
in  re  &  Clark  &  Molson,  15  L.  G.  J.  131,  S.  G. 
1871. 

28.  The  acceptance  of  an  abandonment  of  a 
vessel  made  by  the  insured,  amounts  to  a  waiver 
by  the  insurer  of  his  right  to  contest  the  claim 
of  the  insured,  on  the  ground  of  a  violation  of  the 
conditions  of  the  policy.  The  Provincial  Insur- 
ance Company  &  LeduCt  19  L.  G.  J.  281,  P.  G. 
1874  ;  2490  G.  G. 

29.  Where  the  appellants,  as  one  of  their 
mouens  d'appel,  set  up  that  the  Superior  Gourt 
had  no  jurisdiction — Meld,  to  have  been  waived 
by  non-pleader.  Oray  el  al,  &  Dubtic,  2  Q.UR. 
234,  Q.  B.  1876. 


WARD. 
I,  Power  OF  ««j,  CURATORSfllP. 


WARDENS. 
I.  Of  Ghubohbs  see  GHURGH  FABRIQCJE. 


WAR  DEPARTMENT. 

I.    MoKKTS    PAYABLE    BY,    see     PUBUG 
MONEYS. 


WAREHOUSEMEN  —  See  BAIL- 
MENTS, CARRIERS,  &o. 

WAREHOUSE  RECEIPT. 

I.  InsURABLI  IVTlREST  IV,  30. 

I«  Transfer  of,  31 . 

I,  Insurable  Ikterest  nr. 

30,  The  holder  of  a  warehouse  receipt,  as  col- 
lateral security  for  advances  may  be  properly 
and  legallj  insured  on  the  goods  represented  by 
such  receipt  as  being  the  property  of  the  holder. 
Wilson  &  The  Citizens  Insurance  Company A9 
L,  G.  J.  176,  Q.  B.  1876;  2474  &  267rG.  C. 

II.  Traksfbr  of. 

31.  A  transfer  of  goods  may  be  validly  made 
to  a  banking  institution  by  the  delivery  of  a 
warehouse  receipt  without  ei\dor8#ment.  The 
Molsons  Bank  v.  Janes  et  a/.*  9  L.  G.  J,  81 
S.  G.  R.  1864 ;  1T45  k  2421  G.  C. 
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eappfi  bud  been  placed  in  operatk>a  in  «n  ef- 
fective manner  by  tbe  plaintiff^  or  until  the 
{ilainiiffhad  demODStrated  that  it  waa  so  effec- 
tive. LcftbvH  r.  Ltfarais,  6R.  L.  600,  S.  C.  R. 

Ifi74. 

XVII.  What  is. 

42.  The  plaintiff  supplied  bricks  to  the  con- 
tractors for  Drick  work,  under  the  following  let- 
ter from  the  architect :  **  Mr.  W.  has  contracted 
*'  for  the  brick  work  of  Mr.  R.'s  House,  and  tbe 
"  bricks  he  will  reqaire  will  be  paid  for  as  re- 
'*  quired  by  you."  The  letter  was  delivered  by 
one  of  the  contractors  mentioned  to  the  plain- 
tiff, who  apon  the  faith  of  it,  delivered  all  the 
brick  thev  reqaired — Held^  that  it  was  a  guar- 
antee, and  the  action  must  be  maintained.  Bul- 
kier ei  ah  V.  Brown,  2  R.  C.  487,  S.  C.  1872. 

43.  But  in  another  action  between  the  same 
parties  for  bricks  supplied  under  a  letter  which 
read  as  follows: — [*  Messrs.  W.  are  requiring 
**  about  100,000  bricks  for  the  building  erecting 
**  for  Mr.  G.  I  will  grant  a  certificate  to  jrou  in 
**  the  usual  way,  as  the  bricks  are  delivered, 
'*  on  Messrs.  Vv .  endorsing  this  letter.  Yours, 
"  etc.''  There  was  no  notice  of  the  acceptance 
of  this  letter  by  the  plaintiff,  and  it  was  not  until 
one  of  the  contractors  had  left  the  country  that 
the  endorsement  of  the  letter  by  them  was 
known^Heldf  no  guarantee,  and  the  action 
dismissed.    lb. 


WASTE. 

I.  A.  Cause  of  Rescission  of    Lease,  see 
LEASE. 


WASTE  LANDS. 


I.  Sale  of,  see  SALE. 


WATER     COURSES— Sec    RIVERS, 
SERVITUDES,  STREAMS,  &G. 


WATER    POWERS  —  See    SERVI- 
TUDES,  STREAMS,  &c. 


WAY. 


L  Right  of,  see  SERVITUDES. 


WHARVES. 

I.  Liability  of  Master  for  Ikjuet  to,  see 
DAMAGE. 

II.  Privilege  of  Lessor  for  Rent  of,  see 
LESSOR  AND  LESSEE. 


WIDOW. 

I.    Action  against,  see  ACTION. 
IL  Riobt  of,  foe  Dower,  see  DOWER. 


WIFE. 

I.  AonoN  BT,  for  Separation,  see  ACTION 
EN  Separation,  MARRIAGE,  Ao. 

n.  Authorization  of,  44. 

ni.  Claim  of,  Life  Insurance,  see  IN- 
SURANCE. 

IV.  Donation  Made  in  Fraud  of,  ses 
DONATION. 

II.  Authorization  of. 

43.  The  appointment  of  a  wife  as  cnratriz  of 
her  husband  necessarily  contains  an  authoriza- 
tion to  administer  the  estate  of  her  husband. 
lAmesurier  et  al  v.  Leahy  ei  al,  14  L.  C.  R. 
417,  S.  C.  1864. 


WILD  ANIMALS. 

L  Property  in,  see  PROPERTY. 


WILD    LANDS    —    See    CROWU 

LANDS. 
L  iMPROTEiCENTS  ON,  See  SQUATTERS. 


WILLS. 
I.  Accretion  under,  see  LEGACIES. 

I[.  AUMENTART  REQUESTS,  45. 

III.  Authentic,  46,  47. 

IV.  By. 
Aliens,^. 
Consorisy  49,  50. 
Insane  Persons,  5L 
Minors,  52. 

V.  Capacity  of  Testator,  53, 64. 

VI.  Codicils. 
WTiat  are,  66. 

VII.  Conditions    of,    see    BEQUESTS    or 
Trust. 

VIIT.  Effect  OF,  66-60. 

IX.  English  Law  of,  61. 

X.  Evidence  Concerning,  62. 
xr.  Form  of,  63-68. 

Xn.  Formalities  in,  69. 
Xlir.  Holograph,  70-72. 

XIV.  In  English  Form,  73,  74. 

XV.  Interpretation  OF,  75-84. 

XVI.  Liability  of  Executors  under,  86. 
XVir.  Liability  of  Legatee,  86. 
XVIIL  Notarial,  87-89. 

XIX.  Nullity  of,  90-95. 

XX.  NCNCUPATIF,  96. 

XXI.  Power  of  Husband  to  Bequeath  the 
Wife's  Share  in  the  Community,  see  MAR. 

riage  contrac  rs. 

XXII.  Power  to  Bequeath,  see  Capacity  of, 
97-101. 

XXIII.  Presumption  of  Under  Influenob, 
102,103. 

XXIV.  Probate  OF  104-107. 

XXV.  Prohibitory  Clauses  in,  108-116. 

XXVI.  Registration   of,   ««« REGISTRA- 
TION. 

XXVL  Revocation  of,  116-118. 
XXVIIL  Unfinished,  119 
XXIX.  Void,  120. 
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II.  Alimkntart  Bequests. 

45.  Payments  made  to  an  alimentary  benefi- 
ciary under  an  alimentary  t>eqiieftt  cannot  be 
^et  up  against  the  beneficiary,  at  Uie  final  parti- 
4 ion  of  the  estate,  a^  payments  on  account  oChis 
hbare  in  the  succession.  Muir  et  al.  &  Muir,  15 
h.  C.  J.  309  Q.  B.  1871  &  18  L.  C.  J.  96,  P.  C. 
•1874. 

III.  AuTHEMTic,  see  Notarial. 

46.  In  wills  before  ootaries  the  notary  and 
witnesses  must  uoderstand  the  language  of  the 
testator,  and  also  that  in  which  the  will  is  drawn. 
McLennan  k  Dewar,  13  L.  C.  J.  102,  Q.  B. 
1868. 

47.  And  where,  therefore,  a  will  was  drawn  in 
French  by  a  notary  who  did  not  understand  the 
testator,  who  only' understood  and  spoke  Gaelic, 
in  presence  of  two  witnesses,  one  of  whom  under- 
stood Gaelic  but  did  not  understand  French,  and 
the  other  served  as  interpreter,  the  will  wa<i  de- 
<dared  null  and  of  no  effect.    lb. 

IV.  By. 

48.  Aliens, — ^In  an  action  by  heirs — Held,  that 
«n  alien  cannot  devise  by  will,  and  that  the 
succession  of  such  alien  would  devolve  to  his 
grandchildren,  natural- born  subjects,  to  the  ex- 
clusion of  his  own  children  who  were  aliens.:iii: 

Donegani  v.  Donegani,  S.  K.460,  K.  B.  1831. 

49.  Con.»orte,— A.  will  by  husband  to  wife, 
executed  alter  the  pa^sin^r  of  the  statute  1 1  Geo. 
in.  cap.  83,  is  valid.  Des  Islets  v.  Dupris,  2  Rev. 
de  lAf.  438,  K.  B.  1821  ;  831  C.  C. 

50.  In  an  action  to  recover  the  amount  of  cer- 
tain legacies — Held,  that  where  wills,  exact 
copies  of  one  another,  are  made  at  the  same  time 
by  husband  and  wife,  and  contain  the  same 
legacy,  the  legacy  is  only  payable  once.  Clement 
et<l.Y.  Leduc  1  L.  G.  L.  J.  99,  S.  0.  1866. 

51.  Insane  Persons. — When  a  person  is  once 
proved  to  be  insane,  the  existence  of  a  lucid 
interval  requires  tbe  roost  conclusive  testimony 
to  establish  it,  and  the  validity  of  a  will  made 
daring  an  alleged  lucid  interval  will  not  be 
presumed,  in  the  absence  of  such  testimony. 
Close  V.  Dickson  et  al,  17  L.  C.  J.  59,  S.  G. 
1873. 

52.  Minors.— In  a  netitory  action  by  a  pur- 
chaser at  a  judicial  sale  of  certain  lots  of  land 
belonging  to  a  succession,  to-obtain  possession  of 
a  property  in  the  hands  of  a  third  party — Hdd, 
that  a  minor  at  the  ft^  of  twenty  vears  could 
not  dispose  of  his  immoveables  by  will .  Loran- 
ger  &  Boudreau,  9  L.  0.  R.  385,  Q.  B.  1859,  and 
note  to  art.  458,  page  839,  supra. 

V.  Capacity  of  Testator. 

53.  In  an  action  to  set  aside  the  codicil  to  a 
will  on  account  of  undue  influence — Held,  that 
where  the  tes^tator  was  not  interdicted  at  the 
time  the  will  was  made,  and  where  there  was  no 
proof  of  hallucination,  the  presumption  was  that 
ne  was  of  sound  and  disposing  mind.  Lacomhe  et 

•  By  arts.  25  *  6^)8  of  the  Cirll  Code  aliens  may  trans- 
mit by  will  or  saoceMion  in  tae  same  manner  as  British 
bom   omatoraliaed  sabjeota.— £d. 


al.  V.  Dambourges  et  aU  3  C.  L.  J.  10,  S.  C. 
1866  ;  834  C.  C. 

54.  A  will  made  by  a  person  who  haw  lost  the 
faculty  of  remembering  woords,  but  wose  iotel- 
lect  remains  un impair^  as  to  things,  will  be 
maintained.  Marmtis  &  Marquis,  IQ-  L.  R.  50, 
Q.  B.  1875. 

VI.  Codicils. 

55.  What  are. — Where  deceased,  after  the 
making  of  his  will,  drew  and  himded  to  the  plain- 
tiff,  through  his  private  secretarj,  a  cheque  for 
91000,  and  the  defendant  pleaded  to  action  for 
the  amount  that  the  testator  had  never  altered 
or  revoked  his  will,  made  some  six  months  pre- 
viously ;  that  no  consideration  whatever  nad 
been  ^iven  for  the  cheque,  and  that  when  it 
was  given  to  the  plaintiff  the  donor  was  labor- 
ing under  disease  of  the  brain,  and  was  not  of 
disposing  mind  and  memory — Held,  confirming 
the  judgment  of  the  court  below,  that  the  cheque 
in  question  was  a  bequest  or  legacy,  in  the 
nature  of  a  codicil,  to  plaintiff,  and  in  so  far 
revoked  the  will  of  the  testator  and  was  per- 
fectly valid  in  law,  and  the  proof  being  that  the 
testator  was  of  sound  mind  and  understanding 
when  he  made  the  bequest,  the  plaintitf  had  a 
right  to  recover.  Colville  et  al  esqual  k  ITan- 
aghan,  8  L,  C.  J.  225  k  14  L.  C.  R.  328,  Q.  B. 
1864. 

VIII.  Effect  of. 

56.  A  wife  common  as  to  property  bequeathed 
all  her  property  to  her  husband,  with  power, 
however,  to  dispose  of  it  en  pleine  propria  in 
favor  of  their  two  children,  but  leaving  it  entire- 
ly to  his  discretion  in  what  manner  it  should  be 
so  divided  between  tlie  children,and  constituting 
him  also  her  universal  legatee.  After  the  death 
of  the  wife  the  husband  made  a  donation  to  hia 
son  (one  of  the  children)  of  three  immoveables, 
of  which  two  were  eonquHs,  and  also  of  some 
moveable  effects.  Afterwards  by  his  will  he 
confirmed  this  donation,  and  bequeathed  more- 
over to  the  same  all  hin  property  qui  se  trouveroni 
lui  appartenir  et  ^*il  delaissera  aujour  de  son 
decis.  In  an  action  by  the  other  children  for 
their  share  of  tne  property— ITeM,  that  the 
father  having  died  witnout  having  distributed 
the  property  of  the  mother,  that  the  partageof 
the  property  should  be  made  aooording  to  the 
laws  and  customs  of  Lower  Canada,  and  con- 
demning the  defendant  *o  render  an  account- 
Benait  et  uz-  k  M^ireilo,  1  Rev.  de  L^g.  140, 
Q.  B.  1845. 

57.  Under  a  clause  in  a  will  which  said  "  I 
will  and  bequeath  the  said  house,  land  and  prt- 
iiiises  in  the  said  city  of  Montreal,  and  also  all  my 
household  ftirniture,  plate,  plated  ware,  hor^e^ 
and  carria^es,subject,nervertneleas,to  the  objects 
contained  in  the  eighth  clause  of  my  will,  to  mj 
daughter  Ann  and  her  lawful  heirs,  as  her  and 
their  sole  and  absolute  property  and  eiReisfor 
ever,  and  to  be  by  her  owned,  poaaeaeed  and 
enjoyed  as  her  own  property,  f^  Irom  marital 
control,  and  on  the  express  oonditioa  that  the 
same  be  exempt  ^nd  in  no  waj  hM  liable  for 
the  debts  of  herself  or  anr  hasband  die  mar 
marry,  and  that  thev  shall  be  amoiiMted  fbr 
her  maintenance  anasopporVaadbtMqgetiier 
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insaUissahles^  hereby  constituting  my  fiaid 
•daughter  my  residuary  legatee  "—JJeW,  that 
the  plaintiff  had  not  merely  a  life  interest  in 
'the  estate,  but  was  vested  with  the  right  of 
property  therein.  The  Bank  of  Montreal  & 
McDonnell,  14  L.C.R.  483,  Q.B.  1864. 

58.  Where  a  legacy  of  £125  was  left  by  the 
testator  to  his  waH,  for  the  purpose  of  finishing 
the  education  of  the  latter,  and  the  education  of 
the  legatee  was  completed  at  the  testator's  ex- 
pense before  the  testator  died-^Heldt  that  this 
did  not  release  the  executor  from  the  duty  of 
pajring  the  legacy  to  the  legatee,  who  was  still 

•  entitl^  to  it.      Hervey  es  ono/.  &  Havey,  14 
L.C.  J.  290.  Q.B.  1870. 

59.  Where  a  married  woman  made  her  will, 
leaving  all  her  property  to  her  three  daughters, 
to  be  by  them  enjoyed  a  Hire  precaire  during 
their  life  only,  and  to  be  transmitted  by  them  in 
propriiU  to  their  children,  born  and  to  be  born, 
to  be  divided  among  the  said  grandchildren 
-only  after  the  death  of  the  last  of  the  said 
usufructuary  legatees — ffeldi  that  such  a  te.«ta- 
'TTientary  disposition  was  not  a  substitution  but  a 
donation  of  usufruct  to  the  children  of  the  testa- 
trix, and  of  the  property  to  the  grand-children, 
"who  should  be  living  at'ihe  death  of  the  last  of 

the  usufructuary  legatees.  Royetcirv,  Gauoin 
^t  al.,  3  R.L.  443,  S.C.  1871  ;  928  C.C. 

60.  Where  a  person  by  his  will  left  the 
usufruct  of  his  property  to  his  son,  and  the  pro- 
perty therein  to  his  grandchildren,  and  some 
years  subsequently  ma^e  a  donation  of  some  part 
of  his  property  to  the  same  son,  with  a  substitu- 
tion, in  default  of  issue,  to  his  other  heirs,  and 
^ain,  subsequently,  by  a  codicil,  confirmed  the 
-will — Held,  that  the  conditional  reversion  of 
the  property  was  perfectly  legal,  but  that,  in  view 
of  the  will  and  co<iicil,  the  substitution  created 
by  the  donation  was  without  etfect.  Herse  et  al. 
^  Dttfaux,  17  L.C.J.  147,  P.C.  1873 j  930  & 
535  C.C 

IX.  EVGLISH  LkW  OF. 

61.  The  law  which  mtroduced  the  English 
law  of  wills  must  be  considered  as  havingintro- 
<]uced  it  with  its  incidents  and,  thenfire,  with 
the  admissibility  of  oral  evidence.  Migneauli 
w.  Malo,  16  L.C.J.  288.  P.C.  1872. 

X.  Evidence  Concerning.! 

62.  In  an  action  to  set  aside  a  will  on  the 
ground  of  suggestion,  and  as  being  made  by  the 
testatrix  at  a  time  when  she  wa«t  not  saine 
d'entendemeni,  the  two  notaries  by  whom  the 
will  was  executedjwere  produced  by  the  plaintiffs 
-who  sought  to  examine  them  as  to  the  state  o( 
mind  of  the  testatrix  at  the  time  of  making  her 
will.  The  questions  were  objected  to  on  the 
ground  that  parol  evidence  could  not  be  pro- 
duced to  contradict  the  words  saine  d^entende- 
ment  contained  in  the  will — Held,  that  the^e 
words  were  mere  matter  of  form,  and  could  be 
.contradicted  by  ^»arol  evidence.  Clark  v.  Clark 
.«/ aZ.,  3  L.C.R.  11,  S.C  1851. 

XL  Form  of. 

63.  The  Quebec  Act,  14  Geo,  III.  cap.  83,  bar- 
Jog  provided  that  every  owner  of  lana,  goods  or 


credit,  who  has  a  ri^ht  to  alienate  the  said  land, 
goods,  or  credit  in  his  or  her  lifetime,  may  devise 
or  bequeath  the  same  at  his  or  her  death  by  his 
or  her  last  will  and  testament,  such  will  being 
executed  according  to  the  law  of  Canada  or  ac- 
cording to  the  form  prescribed  by  the  laws  of 
England — Beldj  that  a  will  invalid  according  to 
the  French  law,and  not  executed  accordmg  to  the 
provisions  of  the  Statute  of  Frauds,  so  as  to  pas9 
freehold  land  in  England,  will  not  pass  land  in 
Canada,  although  it  would  pass  leasehold  or 
copyhold  in  England.  Meikiejohn  v.  The 
Attorney  General  et  oL,  S.R.  581,  K.B.  1834; 
855  CC 

64.  In  an  action  to  set  aside  a  will — Held, 
that  the  notary  is  not  botmd  to  write  the 
ortfsinal  minute  of  the  will  with  his  own  hand. 
Clark  v.  Clark  et  al,  2  L.C.R.  11,  S.C  1851. 

65.  In  an  action  to  revendicate  all  the  pro> 
perty  of  the  succession  on  the  ground  that  the 
deceased  had  died  intestate,  the  will  which  the 
deceased  had  left  being  alleged  to  be  null  by 
reason  of  the  fact  that  one  of  the  witnesses  to 
the  will  was  not  of  the  age  to  qualify  him  to  act 
in  that  capacity,  being  under  twenty  years  of 
Agie—Hdd,  that,  though  valueless  as  an 
authentic  will,  it  might  l^  proved  and  used  as  a 
will  in  the  English  form.  Lambert  &  Gauvreau 
etux.,  1  L.  C  J.  206  &  7  LC.R,  277,  Q.  B^ 
1857. 

66.  In  an  action  against  a  widow  enreddition 
de  comte  et  en  portage  of  the  estate  of  her  late 
husband,  to  which  she  set  upa  will  made  by  her 
late  hu-'band,  by  which  she  was  constituted  his 
universal  legatee — Held,  dismissing  the  special 
answer  of  the  plaintiff,  that  the  notary  who 
receives  the  will  is  not  bound  to  mention  Ihat  it 
was  written  by  lijmself  or  his  clerk  "in  the  pre- 
sence of,"  et<\  Bourassa  v.Bedard,  3  L.C.J.  48, 
S.  C  1858 ;  843  C.C. 

67.  A  will  commenced  in  one  form  and  null 
as  such  on  account  of  informalities  may,  never- 
theless, be  valid  as  a  will  in  another  form  if  it 
have  all  the  requisites  of  that  form.  MigneauU 
(t  Malo  etvir.,  3  R.L.  306,  P.C.  1872;  865  CO. 

68.  And  therefore  a  will  which  is  null  as  a 
will  in  notarial  form  may  be  valid  as  a  will  in 
the  form  derived  from  the  laws  of  England. 
Marquis  &  Marquut,  I  Q.L.R.  50,  Q.B.  1876  j 
855  C.C. 

XIl.  Formalities  in. 

69.  In  an  action  by  an  heir  under  a  will,  to 
which  certain  formal  objections  were  taken — 
Held,  confirming  the  judgment  of  the  court 
below,  to  be  unnecessary,  that  if  the  words  lu  el 
relu  be  expressed  by  the  will,  if  it  be  apparent  by 
the  context  that  this  formality  was  observed,  as 
required  bv  law.  Freleigh  &  Seymour, b  L.C.R. 
492,  Q.B.  1855. 

Xni.  Holograph. 

70.  On  a  petition  to  compel  a  notary  to  de- 
liver up  a  will — Held,  that  if  the  paper  writing 
contained  in  a  seale<l  envelope,  purporting  to 
contain  a  holograph  will,  be  opened  by  a  noUry 
public,  and  retained  by  him  a.ter  the  decease  oC 
the  testator,  su^h  notary  cannot  keep  it  on 
record  in  his  ofHce,  but  must  produce  tne  same 
before  a  judge,  that  probate  iqay  be  made,  and 


1403 


TABLE   or   CA8S8. 


140^ 


PAGE 


1066 

250 


La  Coin|M£Die  de  Monline  de  Cotoo  r. 

7aloiB 
La    Compagnie    des   Bemorqaeura     r. 

Mniphj 
La  Compagnie  d  iDStmmeoiB  Agricolcs 

r.  Hebert  11,249 

r.  DclorDie  369,538 

r.  Chaavin  10(>3 

r.  Hebert  1122 

r.  Jodoin  316 

r.  Dclisle  462 

V.  Jackfioo  414 

9.  Lambert  476, 1185 

r.  Moreaa  45 

9.  Perraalt  1064 

V.  Prieur  747,  1177 

r.  Jordan  796 

Lady  Aylmeri  The,  in  re  710 

Lady  Seaton,  The,  in  re  829 

La  Fabriqne  de  Deachanibeaolt      r. 

Dnbeaa         47,  65,  956,  977, 1 209 

576 
1008 

777 

1205 

27 


Laooete 

Lacroiz 
« 

c< 

a 
n 

Ladri^re 


La  Fabriqne  de  Montr^l  v,  BraaH 

**  V.  Misnier 

de  Point  aoz  Trembles 
Rex 
de  Quebec  v.  Deebarats 


c. 


<€ 


St  Julie 
de      '• 


C( 


u 


« 


ct 


r. 


Lafaille  r.  Lafaille 

<<  r.  Macdonald 

Laferri^re  r.  Gregoire 

"  V.  Ribardy 

«  V.  Thibadeau 

Laflamme  v.  Beaudry» 


tt 


Laflear 
« 

a 

Lafond 


i< 


r.  Choninard 
p.  Hubert 

305,  312,  320 
V.  Paqaette 

49,  539,  691 
Ricard  1004 

304 

1082 

590 

805, 1263 

30 

71, 164,  500,  932 

732 

392 


r.  FeiiDell 
r.  Legault 
V.  Les  Syndics  de  Lon- 

ffueuil  223 

p.  Bertrand  588 

V.  Donegani  35 

V.  Qiraz^  439,  440 

p.  Moore  1058 

p.  The  City  Bank  163 

p.  Verville  521 
p.  Attorney  General  630, 

1247, 1250 


etah  p.  Boisvert 
p.  Chagnon 
p.  Derome 
p.  Edo 
p.  Guibord 
p.  Rankin 
p.  Brisson 
p.  Dubrule 
p.  Suzor 
p,  Vaillancourt 
p.  Lefebvre 
p.  Foulds 
p.  Duroont 

p .  The  Liverpool,  London 
and  Globe  Ineurauce  Co. 
p.  Can  tin 
LafhimboLse  p-  Berthelet 
"  p.  Ljnch 

**  p.  Shaw 

Lafirenaye     p.  The  Canadian  Building 
Society  of  Montreal 


€t 
it 
•« 
<( 
C< 

Lafontaine 
(( 

(< 

Laforais 

Laforce 

Laforge 


Laforme 


94,  817 

1075 

516 

735 

1083 

648 

1197 

1186 

1294 

803 

1317 

1183,  1302 

720,  943,  970 


658 

77 

1136 

1033 

730 


1044 


rice 

Lagac^  V.  CooberoD  4.^1^ 

Lagasae  p.  Dionne  26 T 

Li^rgendi^re  p.  Thlbaudeau  404, 590 

Lagrange  p.  Carlisle  955,  1033, 1056 

Lagueux   •  p.  Caaauit  15^ 

**                  p.  Everett  152,  467 

Lajeunesse  p.  O'Brien  106,386 

Lahaye        exp,  218, 85l> 

•*              p.  Noble  404 

Laidlaw  p.  Bums  1^ 

**  p.  Bgert  480 

'*  p.  JaniieeoQ  10T> 

Laine  p.  Clark  154, 19» 

*<  p.  Desautel  lUt 

'*  p.  Toulouse  94S 

Laing  et  ah    p.  Jones  10 

*•  p.  Leger  261 

Laird  p.  Tracy  1154 

Lajoie  p.  Larocque  616,  b22 

•<  p.  McCarville  644 

Laliberte  p.  Gaudette 

<*  p.  Monroe 

*•  p.  Morin 

Lalonde  p.  Berthelot 

"  p.  Brunet 

"  p.  Cholet 

"  p.  Daoust 


4* 
ti 
it 

« 
« 
(I 
t( 
c< 


198 
105O 
120? 
316,906 
160 
1137 
46 
exp.  211^ 

p.  Filion        415,  1157,1192,1399 
p.  Lalonde  14, 315,  529 

p.  Lvnch  37 

p.  Macdonald  38^ 

p.  Martin  440 

p.  Methot  514 

p.  Munro  1161 

p.  Parent  591,  815 

p.  Rolland  156,506,939 

p.  Rowley  319 

Lalouette        p.  Delisle  1279 

Lamarche      p.  Johnson  539 

Lamb  p-  Brewster  1050 

Lambe  p.  Mann  29,  85, 133,322, 

716,964 
Lambert  p.  Bertrand  20 

'•  p.  Desloricrs  673, 731,  750 

«*  p.  Gauvreau  1322 

«  p.  Saucier  1139 

•<  p.  Lacroix  476>  1185 

<*  p.  Lapalisse  706 

*♦  p.  Lefran9ois  745 

p.  Miller  122$ 

<*  p.  Roberge  1085 

<^  p.  Salvas  1175 

*'  p.  The  Corporation,  Ac.  872 

Lambly  p.  Quesnel  317,962,1225 

Lamelin         p.  Larue  9X 

Lamere         p.  Guevremont  551 

*'  p.  Reeina  341 

Lanii  p.  Rabouin  50,500 

Lamirande  exp.  339,  341, 418, 544 

<<  p.  Marchaud  31 

Lamontagne  p.  Contant  332 

p.  Dufresne        728, 894, 929. 1130 
p.  Girard  169, 100.^ 

**    in  re  636 

"  p.  La  Soci4t6  de  Construc- 
tion de  Montreal  704 
**  p.  Lionais  105?» 
«*  p.  Venner  907 
''  p.  Webster  728,570 
Lamothe       p.  Chevalier                      340,379 


13?5 


WILLS, 


yiLi^. 


''place  thereof, X  ao  Uerebv  give  and  bequeath 
**  titifbiny 'eiaia  ^i^er'  J  ]a,  to  and, for  her  own 
<«  uee,  and  at  her  oVq  dieppeal,  the  sum  of  ^500 
**  carrei^cy,  ahd  1  heteby  further  will  and  be- 
c<qiiea<h  the  Iremalnin^  sum  of  ^500  curreucy 
**  to  tnV  husband/the  said'Q  G,  in  trust  for  h» 
"  daognter,  A.  G.  It  is  also  my  will  and  desire 
"  that  the  interest  and  revenues  arising  from 
'*  and  out  of  the  legacies  of  £500  each,  to  be 
**  received  and  enjoyed  by  my  said  husband  dur- 
"  ing  his  natural  life,  and  the  principal  at  his 
**  death  only  to  be  paid  to  the  said  J  £  and 
**  AG  respectivelv,  as  herein  before  bequeathed" 
— ^eld,  that,  under  the  terms  of  the  will  and 
codicil,  the  shares  of  bank  stock  were  so  be- 
queathed as  at  th6  death  of  the  testatrix  to 
i>ecome  absolutely  and  unconditionally  vested 
in  J  E.  The  Bank  of  Montreal  &  Menderson 
€tal.,U  L.  C.  J.  169,  Q.  B.  1870. 

82.  And,  Md,  that  the  said  J  E,  dying 
befbre  the  said  G  G,  the  husband  and  usuAruc- 
tuary  of  the  testatrix,  and  bv  will  after  several 
specific  legacies,  leaving  the  residue  of  her 
estate  to  certain  legatees,  Uie  said  shares  formed 
part  of  such  residue.  lb. 

83.  Where  the  testator,  a  cur6  of  St.  (Juth- 
bert,  by  bis  will  bequeathed  a  certain  property 
therein  described  to  the  Catholic  Episcopal 
Corporation,  incorporated  under  such  Act,  giv- 
ing the  rei^n  ana  chapter,  and  naming  the 
defendant  his  executor  in  that  behalf,  and  the 
defendant  refused  to  transfer  the  property  to  the 
plaintifin,  alleging  an  uncertainty  with  regard  to 
the  corporation  referred  to — Held,  to  mean  the 
plaintiffs,  and  judgment  went  accordingly  with 
costs.  The  Roman  Catholic  BpUcopal  Corpo' 
ration  of  Montreal  &  Fisette,  5  K.  L.  219, 
S.  C.  1873. 

84.  Where  a  father  and  mother  made  their 
wills  at  the  same  time,  leaving  to  one  of  their 
sons  the  whole  property  of  the  community,  on 
condition,  among  other  things,  of  paving  the 
amount  of  a  deed  of  obligation  entered  into  by 
the  fkkther  for  a  loan  of  money,  and  the  father 
shortly  afterwards  died,  but  the  widow  surviving 
for  some  years,  cancelled  her  will,  and  after- 
wards, beine  sued  for  an  amount  still  due  under 
said  deed  of  obligation,  called  in  her  K>n  en 
garaniie,  the  guarantee  was  maintained,  and  the 
son  held  to  discharge  the  full  amount  of  the  claim 
under  his  father's  will  alone.  Baril  v  Baril 
et  al  &  Lemai  &  Baril,  5  R.  L.  736,  S.  C  1874. 

XVI.  Liability  of  Exioxjtobs  imDER. 

r 

85.  Action  was  brought  against  the  surviving 
executor  and  executrix,  who  were  alfio  the  uni- 
versal legatees  o^the  wiU,  to  compel  them  to 
carry  out  a  clause  in  the  will,  to  the  following 
effect : "  mjr  desire,  also,  is  that  the  mortgage 
•*  now  subsisting' against'  Mrs.  Hawley's  pro- 
"  perty  be  paid  nrst,  and  out  of  the  money  now 
'*  ID  bank  to  my  credit" — ICeldt  that  the  action 
must  be  maintained,  and  ihe  defendants  con- 
demned to  pay  the  amount  of  the  mortgage  to 
thb  pl^ntiii,  she  herself  having  been  compelled 
to'jDMLthe  moirt^^  v.  Pqin  et  tix.,  15 
£«.  v[i  A*  92,  S*  V.  i865« 


2;vjj.  i^iAimaTT  of  i^bqath. 

,86.  yf)^vtt  a  creditor  of  the  deoeased  bail 
obtained  jju^gmeiit  against  his  univtikviil  legatee- 
for  a  claim  on  the  estate — Hdd^  that  sucl^ 
legatee  had  thereby  becbme  thie  personal  debtor 
of  the  pl<|inti$r,  and  could  not  be  compelled  to 
render  an  accouut  of  the  estate.  Honack  v; 
Young  etal,  16  L.  C.B.  5D0,  S.  C.  R;  1865. 

ZVHI.  NoTARUL,  see  Acthevtio. 

87.  In  wills  befbre  notaries  before  the  Code,  a;, 
witness  twenty  years  of  age  was  competent.  Vait^ 
lancaurt  o.  Lapiare  et  ux.,  5  R.  L.  262,  3'.  0^ 
1878 ;  844  C.  C. 

88.  And  held^  also,  that  a  notary  might  re> 
ceive  the  will  of  his  cousin.  lb.,  &  845  C.  C^ 

89.  And  the  fact  that  the  universal  legatee  wa» 
cousin  german  of  the  notary  was  not  a  cause  of 
nullity  in  the  will.  lb.,  A  846  C.  C . 

XLS.  Nullity  of. 

90.  In  an  action  to  annul  a  will  on  the  eroundl 
that  it  neglected  to  mention  that  it  had  becm 
read  in  presence  of  the  witnesses — Held,  that 
the  omission  to  mention  the  presence  of  wit- 
nesses at  the  time  of  the  reading  of  the  will,  does 
not  involve  its  nullity,  if  it  appear  that  such  was 
the  case  by  other  expressions  therein.  Dub6 
et  ux  V.  Charron,  6  L.  C.  J.  256,  8.  C.  R.  1863 ; 
843  C.  C. 

91.  Where  an  inscription  de  faux  was  taken., 
against  a  will  under  which  the  plaintiff  claimed* 
in  a  petitory  action,  as  not  beins  the  will  of  the 
testatrix,  but  as  having  been  made  by  the  notary 
with  witnesses  after  the  death  of  the  testatrix — 
Held,  on  proof,  to  be  perfectly  valid  in  every 
respect,  and  the  description  was  dismissed  with 
costs.  Bousquet  y,  Benois  &  Renois  &  Bouaquetm^ 
14L.  C.R.  381,8.  C.  1864. 

92.  Where  a  will  was  attacked  as  bavins  been 
made  at  a  time  when  the  testator  was  legally  in- 
capable of  disposing — Held,  that  it  was  incuin- 
beut  upon  the  person  attacking  the  «/ill  to 
prove  tjie  legal  incapacity,  and  that  the  legatee 
need  onlv  keep  upon  the  defensive,  and  that  a 
will  made  db  trato  is  not  necessarily  null  and 
void,  unless  it  be  the  result  of  fraud  or  suggfp* 
tion.  Evanturel  et  tnr  v.  JSvanturel,  16  L.  u7R» 
353,  8.  C.  1866. 

93.  And  held,  also,  that  the  will  of  the  testa- 
tor, who  is  proved  to  have  been  of  sound  mind> 
memory  and  understanding,  without  suggestion, 
is  alone  sufficient  to  justify  a  testanoentary  dis- 
position ncro^  ncJu5eo.  lb. 

94.  And,  held,  in  appeal,  that  the  testatrix 
having  caused  her  will  to  be  prepared  by  a^ 
notary  public,  in  pursuance  of  verbal  instruc- 
tions given  by  herself,  and  having  repeated  the 
whole  of  the  contents  of  the  will  in  the  presence' 
of  the  notary  who  had  prepared  it,  and  of  the 
second  notary  called  to  wjtness  the  execution  ot^ 
the    will,   and    having   in    all   other  respects/ 
observed  the  formalities  prescribed  by  art,  219,. 
of  the  Custom  of  Paris,  that  the  will  was  legally 
dici4  et  nomnU,  and  was  a  good  and  valid  will,^ 
and  that,  according  to  the  Custom  of  Paris,  It  ia 
not  necessary  that  a  will  by  public  acte,  teMia— 

t  menfsoicnnel,  be  actually  written  in  thepressi.tac 


1327 


WILLS. 


WILLS. 


1328 


•of  the  testatrix  and  of  the  two  notaries  receiving 
the  will.  lb.,  &  15  L.  C.  R.  321. 

95.  In  an  action  hj  an  heir  for  the  nullitjof 
^  will  left  by  his  father— fTe/c?,  confirming  the 
judgment  of  the  court  below,  that  where  a  great 
portion  of  the  will  was  drawn  by  the  notary  in 
the  alisence  of  the  testator,  ana  of  the  second 
notary  called  as  a  witness  to  assist  in  receiving 
it,  and  which  was  not  read  over  twice,  or  read 
and  repeated  to  the  testator  in  the  presence  of 
the  second  notary,  as  reauired  by  law,  and  proof 
is  made  of  such  informalities,  it  will  be  declared 
Ball  and  of  no  effect,  on  an  inscription  de  faux 
3ourassa  et  oZ.  &  Bourassat  17  L.  G.  R.  299, 
<}.  B.  1859. 

XX.  NUNCUPATIP. 

96.  Verbal  or  nuncupatif  wills,  made  prior  to 
the  promulgation  of  the  Civil  Code,and  conform- 
ably to  the  provisions  of  the  Statute  of  Frauds, 
-witn  regard  to  the  moveables  of  the  te8tator,\is 
«ood  and  valid,  in  virtue  of  the  Act  of  Quebec. 
Migneauli  &  Malo  et  vir,  3  R.  L.  606  A  16 
L.C.J.  288,  P.  C.  1872  ;  14  Geo.  III.  cap.  83, 
«ec.  10,<fe851  G.  G. 


XXII.  Power  to  Bequeath,   see  Gapacity 


TO. 


97.  Where  to  an  action  against  the  widow  of 
the  plaintifTs  son,  to  render  an  account  of  the 
property  of  the  succession  of  her  late  husband, 
she' pleaded  a  will  left  bv  him,  by  which  she  was 
constituted  his  universal  legatee,  and  the  plain- 
tiff replied  that,  with  regard  to  a  certain  immove- 
able property  incliKied  and  described  in  the  will, 
it  had  been  ^iven  by  him  to  bis  son  with  prohi- 
bition to  alienate,  that  this  did  not  deprive  his 
son  of  his  power  to  bequeath.  Bourassa  v. 
Bidard,  3  L.  G.  J.  48,  S.  C.  1868. 

98.  But  held,  in  appeal,  reversing;  this  decision, 
that  the  donor  had  a  right  to  prohibit  the  donee 
from  alienating  the  property  during  the  lifetime 
of  the  donor,  and  that,  consequently,  the  will  of 
the  donee  conferred  no  right  of  property  on  his 
heirs,  so  far  as  regarded  the  property  which  was 
the  subject  of  the  donation.  lb.,  &  7  L.  G-  J. 
158  ;  13  L.  G.  R.  251,  Q.  B.  1863. 

99.  From  and  after  the  passing  of  14  Geo. 
XIL  cap.  83  the  testator  had  capacity  to  devise 
and  bequeath  without  reserve,  restriction  or 
limit.  King  v.  FiliatrauU  &  TuTistall  et al-^  14 
L.  G.  J.  197,  S.  C.  &  6  R.  L.  358  &  20  L.  G.  J. 
49,  P.  G.  I974i  838  G.  G. 

100.  And  in  favor  of  any  person  or  persons 
whatever.    lb. 

101.  A  testator  may  will  his  property  to 
fiduciary  legatees  or  trustees,  to  be  by  them  ap- 
plied to  the  establishment  of  a  public  library 
and  museun  under  the  administration  ot  a  cor- 
poration to  be  formed  for  that  purpose.  Fraser 
et  al.  k  Abbott  et  al,  15  L.  G.  J.  147,  S.  G.  &  6 
R.  L.  365  &  20  L.  G.  J.  197,  P.  G.  1871 ;  838  & 

i869  G.  G. 

XXIII.   PRESUVPTIOK  OF   UNDUE  INFLUENCE. 

102.  In  an  action  to  set  aside  a  holograph 
«codicii  to  a  will,  giving  the  defandant  un  part 
^enjans  in  this  estate — Heldt  that  the  effect  of 
-M  legatee  being  aware  that  the  testator  had 


altered  his  will  in  his  favor  was  no  ground  for 
supposing  that  undue  influence  was  exerted  to 
induce  such  alteration.  Laeombe  etal,  v.  Dam- 
bouraes,  3  G.  L.  J.  10,  S.  G.  1867. 

103.  And  held^  also,  that  there  was  nothing 
unreasonable  or  calculated  to  excite  suspicion  in 
the  bequest  by  the  testator  otunpart  a*enfans 
to  two  neices  who  had  liberally  tendea  and 
nursed  him  and  his  wife  for  several  years  prior 
to  their  decease.    lb. 

XXIV.  Probate  of. 

104.  A  jud^  of  the  Superior  Gourt  of  Mont- 
real has  no  jurisdiction,  either  to  receive  the 
affidavit  of  a  subscribing  witness  to  a  will  or  to 
grant  probate  thereof,  where  the  testator  died  in 
another  district,  the  proper  course  being  by 
application  to  the  prothonotary  of  the  court  of 
such  other  district.  Sweet  exp'j  10  L  G.R.  451, 
S.G.  1860;  857  G.  G. 

105.  Where  the  testator  subsequently  to  the 
making  of  his  will  gave  to  the  plaintiff  through 
his  secretary  a  cheque  for  $1000,  and  action  was 
brought  to  recover  the  amount,  to  which  the 
defendant  pleaded  want  of  understanding,  etc,  in 
the  testator  and  want  of  consideration  on  the 
part  of  the  donee — Heldt  that  such  cheque  waa 
a  legacy  or  bequest,  in  the  nature  of  a  codicil  to 
the  will,  and  the  probate  of  a  written  memo- 
randum of  such  bequest,  made  by  the  testator's 
private  secretary,  at  his  request,  would  suffice  to 
entitle  the  legatee  to  recover,  without  obtaining 
probate  of  tne  cheque  itself.  ColvilU  et  al  et 
qual.  &  Flanagan,  8  L.  G.  J.  225  &  U  L.  G.  R. 
328,  Q.  B.  1864. 

106.  The  probate  of  a  verbal  or  nuncupatif 
English  will  is  not  made  according  to  the  French 
law,  but  according  to  the  English  Taw  prior  to  the 
Gode.  MigneauU  &  Malo  et  vir.,  3  R.  L.  606  it 
16  L.  C.  J.  288.  P.  G.  1872. 

107.  And  where  probate  cf  such  will  was 
contested — Held,  that  the  grant  of  probate  waa 
not  of  that  binding  and  conclusive  character 
which  attaches  to  it  in  England,  and  does  not 
prevent  the  heirs  from  impugning  the  validity  of 
the  will  when  neceesary  to  do  so.    lb. 

XXV.  Pbohibitort  Glauses  in. 

108.  A  clause  in  a  will  by  which  the  property 
bequeathed  is  rendered  unattachable  by  the  cre< 
ditors  of  the  legatee  is  neither  contrary  to  law  nor 
morals,  and  where  a  testator  has  by  his  will  pro- 
hibited the  legatee  from  selling,  hypothecating, 
charging,  changing  or  in  any  other  way  alienat- 
ing tne  property  oequeathed  for  the  space  of 
twenty  years  after  the  death  of  the  testator,  un- 
der pain  of  nullity  of  all  such  acts  that  mijght  be 
done  by  the  lentee  contrary  to  the  intentioos  of 
the  testator — Beld,  in  appeal,  reversing  the  judg- 
ment of  the  court  below,  that  such  a  provision 
is  a  proper  and  prudent  one,  and  was  eqaivaleot 
to  Tendering  the  property  unattachable  for  tbe 
period  mentioned  in  such  provision.  OmUetk 
Renaud,  7  L.  G.  J.  238,  Q.  B.  1863;  968  c<  M9. 
G.G. 

109.  The  testator  directed  that  bis  son  aboold 
not  in  any  manner  encumber,  effintt  nKW^Me, 
exchange  or  otherwise  alienaite  the  hnnovialle 
property  given  to  him  by  th«  wiH  ttnlii  altar 
twenty  years  from  the  death  oC  the  IMMor  The 
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property,  however,  became  mortgaged  by  him  to 
the  appellant  within  the  twenty  years^and,  upon 
being  taken  in  ezecation  for  the  satisfftction  of 
the  mortgage,  the  respondent  by  opposition 
pleaded  the  nallity  of  the  aeizare  ana  the  ex- 
emption of  the  property  from  the  payment  of 
debts  within  the  perioa  above  mentioned,  A 
general  demurrer  with  an  assienment  of  causes 
was  filed  on  behalf  of  the  appeluLiit,  among  other 
things,  that  the  clause  in  ouestion  could  not 
affect  the  seizurei  and  was  not  binding  upon  third 
parties  not  named  in  the  will — Heldj  reversing 
the  judgment  of  the  Queen's  Bench,  that  the 
restriction  made  by  the  testator  was  not  valid, 
either  by  the  old  law  of  France  or  by  the  general 
principles  of  Jurisprudence.  Renaua  &  Touranr 
aeon,  17  L.  G.  K.  451  &  4  G.  L.  J.  11,  P.  G- 
1867. 

110.  Where  by  a  clause  in  his  will  the  testa- 
tor directed  that  a  usufhict  bequeathed  by  him 
in  favor  of  bis  wife  should  cease  in  case  she  re- 
married— Bddf  in  an  action  by  the  executors 
under  the  will,  that  such  clause  was  not  contra 
bonos  mores.  Forsyth  et  al  v.  Williams  et  aL, 
1  L,C.R.  102,  8.  C.  1869. 

111.  A  clause  in  a  will  rendering  the  property 
therein  conve]^ed  nnattachabte  by  the  creaitors 
of  the  legatee  is  not  valid.  Renaud  &  Guillet, 
12L.C.J.90,P.  G.  1869. 

112.  The  testamentary  conditions  of  an  ali- 
mentary bequest  against  seizure,  mortgage,  etc., 
frees  it  from  compensation  of  debts  due  the  tes- 
tator on  his  estate  by  the  alimentary  beneficiary 
Muir  et  al  &  Muir,  15  L.  G.  J.  309,  Q.  B.  <fe  18 
L.  C.  J.  96,  P.  G.  1871 ;  1190  G.G. 

1 13.  A  clause  in  a  will,  providing  that  a  legacy 
therein  bequeathed  shall  De  forfeited  if  the  leg- 
atee contest  the  will,  is  jegal  and  should  be  car- 
ried into  effect.  Evaniurel  v.  Boanturelt  5  R.L. 
606,  <fe  1  Q.  L.  R.  74  &  144,  P.  G.  1874. 

114.  But  such  a  condition  as  that  contained 
in  the  said  penal  clause  can  only  in  practice  be 
applied  where  a  will  has  been  unsuccessfully 
contested,  and  would  therefore  be  inefiective  to 
protect  an  ille^l  disposition,  or  to  render  oper- 
ative an  iavalid  testament.  lb.,  A  20  L.  G.  J. 
218,  P.  G. 

115.  It  is  not,  however,  against  public  order 
for  a  testator  to  protect  his  estate  against  unsuc- 
cessful attempts  to  litigate  his  will.  lb. 

XX  Vn.  Bevooatiok  of. 

116.  In  an  action  brought  after  the  birth  of  a 
posthumous  child  to  set  aside  the  will  of  the 
father — Held,  that  such  an  event  would  have  the 
effect  of  revoking  the  will  partially,  especially 
iu  such  case  where  the  testator  had  no  reason, 
as  in  the  present  one,  to  expect  such  an  event. 
Hanna  v.  Hanna,  S-  R.  103,  E.  B.  1816. 

117.  In  an  action  under  a  will  to  which  the 
defendant  pleaded  amone  other  things  the  revo- 
cation of  the  will — Heui,  that  a  tehtator  may 
revoke  his  will  by  any  writing  signed  by  biro, 
and  such  writine  need  not  be  written  by  himself 
nor  possess  the  formalities  of  a  will.  Fisher  et 
al.  V.  Fisher  et  al,  1  L.  G.  J.  88,  8.  G.  1867  ; 
892,  sec.  2,  C.  G. 

1 18.  Where  a  testator  first  made  one  will,  and 
then  another  which  revoked  the  first,  and  sub- 
sequently made  a  revocation  of  the  second — 
Held,  that  the  revocation  of  the  second  had  not 


the  efl^t  of  revoking  the  first,  there  being  noth- 
ing in  the  revocation  to  shew  that  this  was  the 
testator's  intention.  Dupuis  ei  al  v.  DupuiSp 
14  L.  G.  J.  26,  S.  G.,  A  14  L.  G.  J.  243,  S.  C.R, 
1869 ;  893  G.  G.. 

XXVIII.  Unfinished. 

119.  A  testamentary  paper  unfinished  ancF 
uncorrected,  but  proved  to  contain  the  testator'a 
intentions,  will  be  held  valid,  if  it  be  shown  spe* 
cially  that  the  fact  of  its  not  beine  completed 
was  due  to  some  cause  other  than  the  abandon- 
ment by  tbe  testator  of  his  intentions,  as,  for  in- 
stance, the  sudden  death  of  the  testator  while 
the  paper  was  being  written  from  dictation- 
Migneault  &  Malo,  16  L.  G.  J.  288,  &  3  R.  L.. 
606,  P.  G.  1872. 

XXIX.  Void. 

120.  In  an  action  by  children  claiming  their" 
share  in  the  succession  of  their  father — Heldy 
reversing  the  judgment  of  the  court  below  (1 
L.  G.  L.  J.  61)  that  circumstances  which  render- 
ed it  improbable  that  the  testator  was  not  in 
possession  of  all  his  faculties  at  the  time  of 
making  the  will  would  not  of  themselves  render 
it  null  and  void.  Brunei  &  Brunei,  3  G.  L.  J. 
69,  Q.  B.  1867. 

WIND. 

I.  Gi.PTi.iN  Mat  Avail  Himself  of,  to  oo^k 
INTO  PORT,  set  MARITIME  LAW,  Sailing 
OF  Vessels. 


WINDOW— Setf  SERVITUDES, 
Right  of  View. 


WITNESSES— &^  EVIDENCE. 

I.  Absence  of,  121, 122. 

n.  Action  bt,  for  Expenses,  123. 

III.  GOMPETBNOT  OF,  124-145. 

IV.  Contempt  by,  146. 

V.   GONTRADIOTION  OF,  147. 

VI.  Grepibilitt  OF,  148,  U9. 

VII.  Examination  of,  150-166. 
Affidamlfor  Immediate,  157. 
Before  Appearance,  168,  169. 
Consorts,  160-162. 

De  Novo,  163,  164. 

In  Insolvency  1 165,  166. 

When  about  to  leave  the  Province,  167. 

VIII.  Exemptions  of,  168. 

IX.  Imprisonment  0F,«ee  IMPRISONMENT. 

X.  May   Refer  to  Depositions  Given  by 
theh  in  Previous  Gases,  169. 

XI.  Presumption  in  Regard  to,  170, 171. 

XII.  Privilege  of,  172, 173. 

XIII.  Protection  of,  174. 

XIV.  Remuneration  of,  175, 176. 

XV.  Rights  of,  for  Gobts,  177. 

XVI.  Role  Against,  for  Contempt,  178. 

XVII.  Taxation  of,  179-182. 

XVIII.  To  Wills,  see  WILLS. 

XIX.  Where  Examined,  183. 

XX.  When  in  Default,  184. 
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XXI.  Who  mat  be,  see  Gohpbtekot  or. 

XXII.   WlTHDKAWAL  OF,    185. 

I.  Absmcob  of. 

121.  Od  an  action  to  set  aside  a  marriage 
seventeen  years  after  its  celebration,  on  tne 
ground  of  tbe  impoteocy  of  the  husband,  and  it 
vrua  proved  that  the  parties  had  always  lived 
•eparately,  and  that  the  husband  was  during 
4hat  time  absent  in  the  United  States,  where  he 
had  established  his  domicile — Heldt  that  his 
absence,  he  being  a  necessary  witness,  was  a 
sufficient  excuse  for  not  brinsine  the  action 
liefore.  Langeoin  v.  BarreiU,  4  R.  L.  160,  S.  C. 
1872. 

122.  But  where  it  was  not  Droved  that  the 
fcusbajid   was   an    indispensable    witness    his 
-absence  was  held  to  be  no  excuse  for  not  bring- 
ing the  action  without  delay.    Butm  et  al.  v. 
Foniainct  4  R.  L.  163,  8.  G.  1872  ;  117  C  C.  P. 

II.  AoTiov  OF,  FOB  Expenses. 

123.  Id  an  action  by  a  witness  to  recover  the 
.tkmount  of  his  taxation— i7«/c{,  that,  as  the  de- 
fendant was  a  |>arty  only  in  his  quality  of  tutor 
to  the  substitution,  that  he  was  not  liable  in  an 
miction  brought  against  him  perconally.  Dagc- 
Mois  V.  Oamthier,  11  L.  C.  R.  281,  8.  C.  18^1. 

in.   COMPETEKOT  OF. 

124.  A  witness  not  summoned  before  the  en- 
quete  commenced  cannot  be  heard,  if  an  objec- 
tion is  taken,  and  no  sufficient  cause  is  shown 
to  account  for  his  not  having  been  summoned. 
Jtoy  V.  MiviUe,  3  Rev.  de  L^g.  356,  K.  B.  1809 ; 
260  C.  C.  P. 

126.  If  a  witness  eat  and  drink  at  the  expense 
of  the  party  by  whom  he  is  summoned,  it  is  not 
■an  objection  to  his  competency  but  to  his  credi- 
bility. Btuon  V.  Caron,  3  Rev.  de  L^g.  356, 
K.  B.  1817. 

126.  The  objection  that  the  witness  was  a 
servant  of  one  of  the  parties  does  not  affect  his 
competency  but  his  credibility.  Casgrain  v. 
Pditer,  3  Rev.  de  Le^.  367,  £.  B.  1821. 

127.  And  the  usual  declaration  on  oath  that 
he  is  not  in  the  service  of  either  party  is  suffi- 
cient, lb. 

128.  Interest  is  an  objection  to  the  credibility 
of  a  witness  but  not  to  his  competency,  and  con- 
sequently members  of  a  fabriq^ue  are  competent 
witnesses  in  an  action  in  which  the  fabrique 
itself  is  interested.  The  Quebec  Fire  Assurance 
Company  v.  Molson  et  aZ.,  1  L.  C.  R.  236,  Q.  B. 
1846  ;  261  &  2.52  C.  C.  P. 

129.  Where  the  action  was  held  to  be  of  a 
non-commercial  character — Held,  also,  that  the 
evidence  of  the  plaintfiPe  nephew  was  inadmie- 
ttible,  as  being  within  the  degree  of  relationship 
prohibited  bv  law.  Desbarats  v.  Murray y  3  L. 
C.  J.  29,  8.  C.  1858  ;  1232  C.  C.  k  252  (L  C.  P. 
&  Q.  35  Vic.  cap.  6. 

130.  In  an  action  for  eoods  sold,  directed 
against  the  defendant  as  navios  been  a  secret 
partner  in  the  firm  to  whom  tlie  goods  were 
sold — Heldy  confirming  the  judgment  cf  the 
court  below,  that  neither  member  of  the  firm, 
though  not  a  party  to  the  suit,  was  competent  as 
«  witness  for  Uie  plaintiff,  and  his  evidence  was 


accordingly  Ejected.  Chapman  ▼.  Uassom%  % 
L.  C.  J.  216  &  8  L.  C.  B.  225,  S.  C,  k  9  L.C.B. 
422,  Q.  B.  1858  -,  1232  C.  C.  A  252  C.C.P. 

131 .  A  defendant  may  be  a  witoesa  for  his  co- 
defendant  if  he  be  not  interested,  or  it  haviot 
been  interested,  his  interest  have  been  removed 
by  discharge.  The  Bank  of  British  Ncrik 
America  v.  CuoiUer  e<  at,  4  H  C.  J.,  241,  Q.B. 
1859;  251  C.C.P. 

1 32.  Acts  of  heirship,  bein£  done  ibr  the  most 
part  by  relations  only,  must  be  proved  by  them, 
and  the  evidence  of  cousins  in  such  case  is  there- 
fore admissible.  FiUaneial.  t.  BtnetUfiL. 
C.  J.  36,  S.C.  1869 ;  252  C  C.  P. 

133.  In  an  acUon  for  debt — Held,  coofiming 
the  judgment  of  the  court  below,  that  a  partner 
who  is  prima  fofiie  liable  for  the  debt  is  not  a 
competent  wttnesa  to  ^ve  tiial  aaother  persoD 
as  a  co-partner  is  jointlv  liable  with  hira  for 
the  debt.  Chapman  v.  Masson,  3  C.  L.  J.  28  A 
8  L.  G.  R.  225,  Q.  B.  1859 ;  1231  A  1232  C.CSt 
252C.C.  P. 

134.  In  an  action  against  the  master  of  a& 
ocean  steamer  for  injury  done  to  a  wharf  by  the 
steamer  striJing  asamst  it  in  making  her  lierth, 
to  which  the  defendant  pleaded  that  they  had  a 
branch  pilot  on  board  and  were  not  responsible 
— Held,  that  the  pilot  was  not  a  competent  wit- 
ness for  the  defendant  The  Harbor  Oommt- 
sioners  of  Montreal  k  Grange^  10  L.  C.  R  259, 
Q.B.  1860. 

135.  Under  the  statute  23  Vic.  c^>.  57,  a  co- 
defendant  in  a  suit  may  be  examined  as  a  wit- 
ness by  another  co-defendant  David  v.  McDon- 
ald et  al-,  11  L.  C.  R.  116,  8.  C.  1860. 

136.  In  an  action  in  revendication — Held, 
that  the  son  of  the  defendant  was  not  a  compe- 
tent witness  for  his  father.  HearU  &  Date,  11 
L.  C.  R.  290,  Q.  B.  1861. 

137.  Where  a  wife  separate  as  to  property 
from  her  husband  carries  on  trade  and  commerce 
through  her  husband,  authorized  as  her  agent  to 
that  effect  by  a  power  of  attorney,  the  husband 
may  be  examined  as  a  witness  against  the  wife. 
Ireland  v.  Maume  &  Duchesnay  ei  vtr.,  10  L.  C- 
J.  28,  8.  C.  1864 ;  Q.  35  Vic.  cap.  6,  sec  9. 

138.  A  party  in  a  case  who  has,  during  its 
dependency,  made  an  assignment  under  the 
Insolvency  Act,  cannot  be  examined  as  a  witness 
by  the  assignee  who  has  taken  up  the  insiancf 
m  his  place.  McFee  v.  Bowie  &  Brown,  13  LC 
J.  335,  C.  C.  1869. 

139.  But  held,  later,  that  an  insolvent  may  be 
a  witness  in  a  case  to  which  his  assignee  is  a 
party,  and  that  even  when  the  insolvent  himself 
was  a  party  prior  to  the  insolvency,  and  before 
the  assignee  bad  taken  up  the  instanee,  Barthe 
es  mial  &  Millet,  3  R.  L.  525,  G.  G.  1872. 

140.  In  an  indictment  for  bigamy,  the  fir^t 
wife  cannot  be  allowed  to  give  evidence  either 
for  or  against  the  prisoner.  Regina  v.  Fontaine, 
15  L.  G.  J.  141,  Q.  B.  1871. 

141.  Parties  separatelv  indicted  for  penary, 
alleged  to  have  been  committted  at  one  and  the 
same  hearing,  can  be  witnesses  for  each  other 
Regina  v.  Pelletier,  15  L.  G.  J.  146,  Q.  B.  1871. 

142.  A  defendant  may  examine  his  co-defen- 
dant as  a  witness  when  they  have  jpleaded  se- 
parately. Closer  Dickson  et  alt 4  tLh.Ulk 
17  L.  a  J.  59,  8.  G.  1872 ;  262  C.  C.  P* 

143.  FacUwith  which  it  is  proper  to  refvoach 
an  insolvent  can  only  affect  nis  credibili^  and 
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not  hiB'eampeiencj  m  a  witness.  BariKe  ej; 
^quoL  Y.  MiUet,  3  R.  L.,  625,  C.  C  1872. 

144.  Id  commercial  cases  under  the  rules  of 
•evidence  a  solicitor  in  law  may  be  a  witness  for 
«  party  for  whom  he  has  acted.  Mdangon  v. 
Beaupri,  6  B.  L.  509,  S.  C.  1874. 

1 4o.  Co^efendants  who  have  pleaded  separate- 
ly may  be  witnesftes,  the  one  for  the  other  Borth- 
toicA:  V.  BryofU  €ial.,6R.  L.  449,  S.  C  R.  1874 ; 
262  C.  C.  P. 

lY.   CONTBIIPT  BY. 

14€.  A  rule  for  contempt  will  not  lie  against 
^witnessed  for  failure  to  appear  on  subpoena, 
unless  proof  by  affidavit  is  made  of  personal 
service,  tender  of  expenses  and  wilful  aisobedi- 
ence.  Sexton  v.  Boston  A  Egan,  5  L.  C.  J.  334, 
S.  C.  1861 ;  249  C.  C.  P. 

V.  CoittBADioTiow  or. 

147.  A  witness  cannot  be  contradicted  on 
<:ol lateral  matters.  Courtney  v.  Bowie  et  al,  17 
L.  C.  J.  47,  8.  C  1873. 

VI.  Credibilitt  of. 

148.  On  the  trial  of  an  election  petition — 
Held,  that  the  decision  of  the  judse  as  to  the 
credibility  of  a  witness  would  not  oe  disturbed 
unless  a  manifest  error  could  be  pointed  out. 
Hffan  et  cd.  v.  JUevlin,  20  L.  C.  J.  77,  S.  C.  R. 
1875. 

149.  And  in  a  case  of  collision  before  the 
Maritime  Court — Held,  that  the  payment  of 
poms  of  money  to  witnesses,  considerably  larger 
than  would  be  legally  allowable  to  them,  even 
when  shewn  to  have  been  made  with  no  wrong 
intent,  but  from  a  misapprehension  of  their  leav- 
ing the  country  before  testifying,  will  brin^  such 
discredit  on  their  testimony  as  will  seriously 
affect  their  credibility.  The  Churchill  in  re  k 
The  Normanton,  2  Q.  L.  R.  134,  V.  A.  C.  1876. 

VII.   EZAMIVATION   OF. 

150.  On  a  motion  to  reject  certain  evidence 
on  the  ground  that  it  was  incompetent  for  a 
party  in  a  case  to  examine  a  witness  twice  in 
his  own  favor — Ihldt  dismissing  the  motion, 
that  it  was  a  ni.iti'  r  entirely  within  the  control 
and  discretion  of  1 1 1 v  cou rt.  St  Denis  v.  Gr enter 
et  wr.,  2  L.  C-  J.  9:5,  S.  C.  1857 ;  272  C.  C.  P. 

151.  Where  the  defendant,  to  whom  money 
had  been  paid  as  attorney,  attemfjted  to  prove 
the  payment  by  him  of  the  money  in  question  to 
the  principal,  and  produced  a  receipt  signed  by 
the  principal  with  his  mark,  and  oy  witnesses 
whose  testimony  he  filed  as  to  the  genuineness  of 
the  receipt — Held,  to  be  irregular  to  begin  by 
askinjg  such  witnesses  whether  the  amount  in 
question  had  been  paid.  Neveu  et  ux,  &  De 
Bleuryy  3  L.  C.  J.  88,  S.  C.  1857. 

152.  A  witness  in  a  case  cannot  be  examined 
a  second  time  in  the  same  case  by  the  party 
producing,  unless  by  special  leave  of  the  court. 
Joseph  V.  Morrow  et  al,,  4  L.  C.  J.  238,  S.  C. 
1860;272C.  C.  P. 

153.  A  witness  cannot  be  examined  in  a  case 
until  after  the  return  day  of  the  writ  of  sum- 
mons, even  though  such  witness  be  about  to 

.^eave  the  province.     Benniny  v.   Malhiot,  9 


L.  C.  J.  213,  S.  C.  1864 ;  240  C.  C.  P.,  «  ak. 
167  tn/ro. 

154.  In  an  action  in  revendication — ffeld,  that 
a  party  will  not  be  allowed  to  examine  a  wit- 
ness a  second  time  without  leave  of  the  c6urt. 
Jackson  V.  Filieauj  15  L.  C.  R.  60.  Q.  B.  1864. 

155.  An  application  to  be  allowed  to  examine 
a  witness  about  to  leave  the  province  will  not 
be  granted  by  the  Superior  Court,  while  the 
record  is  before  the  Court  of  Review,  on  an 
inscription  for  revision  of  an  interlocutory  {ude- 
ment.  St  Gemmes  v.  Demontigny,  12  L.  G.  J. 
343,  S.C.  1868;  240  C.  C.  P.  ' 

156.  Where  the  plaintijQT  had  produced  a  wit- 
ness and  examined  him  a  certain  length,  and 
the  examination  was  interrupted  to  take  the 
opinion  of  the  court  on  questions  put — JTicZcf,  that 
witness  was  subject  to  cross-examination,  and 
the  deposition  to  be  r^ularly  closed  on  demand 
of  defendant  Cox  v.  Pation,  17  L.  C.  J.  18, 
S.C.  1873;  271  C.  C.  P. 

157.  Affidavit  for  Immediate, — An  affidavit 
to  the  effect  that  the  witness  was  the  next  even- 
ing to  leave  for  the  Moisic,  a  distance  of  five 
hundred  miles,  with  which  there  was  no  regular 
communication,  and  that  he  would  be  there  at 
least  a  month,  and  that  on  his  return  he  pro- 
posed to  setoff  for  the  United  States,  was  sufficient 
to  justify  an  order  for  the  immediate  examina- 
tion of  tne  witness.  Molson  v.  The  Moisic  Com- 
pany  v.  Dufresne,  13  L.  C.  J.  255,  S.  C.  1869 : 
240  C.  C.  P. 

158.  Before  Appearance. — Depositions  taken 
in  a  case  before  tne  appearance  of  the  defendant, 
on  the  ground  that  the  witness  is  going  to  leave 
the  province,  and  before  return,  are  illegal,  and — 
Held,  that,  in  the  case  submitted,  tne  court, 
before  adjudicating  upon  the  merits,  should  have 
determined  as  to  the  validity  of  such  evidence, 
so  as  to  afford  the  party  an  opportunity  of  sub- 
stituting legal  evidence  in  lieu  thereof,  and 
where  tnis  was  not  done  the  party  whose  evi- 
dence had  been  rejected  would  oe  allowed  to  re- 
open his  enqu^te.  Maloru  &  Tate,  2  L.  C.  R. 
99,  Q.  B.  18M. 

159.  And  held,  also,  that  as  the  adverse  party 
did  not  move  in  limine  to  reject  such  evidence, 
each  party  would  pay  his  own  costs.    lb. 

160.  Consorts, — llie  provisions  of  Q.  35  Vic. 
cap.  6,  sec.  9,  do  not  mean  that  a  party  may 
examine  his  own  wife  as  a  witness  when  she  has 
had  the  administration  of  his  property,  but  that 
he  may  examine  the  wife  of  the  adverse  party  in 
such  case.  Foisy  v.  Lefebvre,  4  R.  L.  564,  S.  C. 
1872;1231,  sec5,  C  a 

161.  The  husband  may  be  examined  in  a  case 
where  the  wife  is  plaintfff  when  she  declares  in 
her  deposition  that  it  is  her  husband  who 
manages  her  property,  Johnson  v.  Martin,  5 
R.  L.  336,  S.  Cf.  1872. 

162.  Where  an  application  was  made  by  a 
wife  separate  as  to  property,  under  the  provisions 
of  the  Quebec  statute  35  Vic.  cap.  6,  sec.  9,  to 
be  allowed  to  examine  her  husband  as  a  witness 
to  prove  certain  acts  of  administration  of  pro- 
perty— Held,  that  the  Act  intended  only  to  give 
the  right  to  examine  consorts  in  the  interests  of 
the  adverse  party.  Brush  v.  Stephens  et  vir.  & 
Stephens  etvir.,  17  L.  C.J.  140, &C.  1873;  1231, 
sec.  5,  C.  C 

163.  De  Novo. — When  a  deposition  is  missing 
from  the  record,  and  the  judge  is  satisfied,  on  the 
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evideooe  of  the  prothoooUiy  or  otherwise,  that 
it  CADDOt  be  fODod,  an  order  mav  be  issned  for 
the  ezamiiiatioD  of  the  witneee  is  novo.  Mae- 
farlane  ei  al  v.  Court,  14  L.  C.  J.  235,  S.  C. 
1870. 

164.  Witneeaes  cannot  be  examined  about  a 
oof>j  of  a  atatenaent  until  the  non-production  of 
the  original  is  accounted  for.  The  Glen  Brick 
Conmany  v.  Shaekell,  14  L.  C.  J.  238,  S.  C. 
1870;  1217  C.  C. 

165.  In  Insohoency. — An  inaolvent,  or  party 
who  has  been  eumnioued  under  the  Insolvent 
Act  for  examination,  cannot  be  crom-examined. 
Prater  inre,k  Sauvageau  k  Winning  ei  al,  12 
L.  C.  J.  272,  S.  C.  1868 ;  Ins.  Act  1875,  aec.  23 
eitea, 

166.  An  order  for  the  examination  of  wit- 
neseea  in  infH>lvencj,  made  on  the  day  of  a  volun- 
tary assignment  of  a  partnership  estate,  by  two 
oulof  three  partners  of  whom  the  firm  consisted, 
is  irregular,  and  the  petition  for  such  examina- 
tion should  set  forth  satisfactory  reasons  for 
such  an  order.  Ltuk  in  re.  ei  al.  k  Fooie,  17 
L.  C.  J.  47,  S.  C  1873. 

167.  When  About  to  Leave  the  Province.— 
On  an  application  to  examine  a  witness  about 
to  leave  the  Province— -BcW,  that  he  could  be 
examined  before  the  return  of  the  action.  Sup- 
pU  k  Kennedy,  11  L.  C.  R.  458,  Q.  B.  1859. 

VIII.  EXEMPTIOHS  OF. 

168.  A  defendant  called  as  a  witness  in  an 
action  qui  tarn  may  object  to  answer  the  ques- 
tions put  to  him  on  the  ground  that  any  answer 
he  could  give  would  have  a  direct  tendency  to 
criminate  him.  Burton  ▼.  Young  et  al.,  17 
L.  C.  J.  379,  8.  C.  K.  1867. 

X.  Mat  Refer  to  Depositioks  Oiten  by 
Them  in  Previous  Cases. 

169.  The  deposition  of  a  witness  in  a  former 
case  may  be  used  or  read  by  him  upon  a  sub- 
sequent examination,  though  in  a  di&rent  pro- 
ceeding, to  refresh  his  memory.  7%e  City  Bank 
V.  CoU  k  The  City  Bank  k  Boswell,  2  L.  C.  R. 
16,8.0.  1851. 

XI.  Presumptions  in  Regard  Ta 

170.  A  witness'  knowledge  of  the  law  enabling 
him  to  decline  answering  questions  is  always 
presumed.  Regina  v.  (M>te,  18  L.  C.  J.  103, 
P.  C.  1873. 

171.  And  the  statute  11  k  12  Vic.  cap.  42, 
sec.  18,  requiring  magistrates  to  caution  the 
accused  with  respect  to  statements  he  may 
make  in  answer  to  the  charge,  is  not  applicable 
to  witnesses  when  asked  questions  tending  to 
criminate  them.    lb. 

XII.  Privilege  or. 

172.  In  an  action  of  damages  for  slander  aris- 
ing out  of  words  uttered  by  the  defendant  as  a 
witness  in  a  caupe — Held,  that  he  was  not  liable 
to  such  action  under  such  circumstances. 
Rochon  V.  Eraser,  3  L.  C  R.  87,  S.  C.  1851. 

173.  A  witness  summoned  before  the  fire 
commissioner,  on  suspicion  of  incendiarism, 
may  refuse  to  answer  any  questions  which  will  j 


tend  to  criminate  him.    Dixon  erp.,  2  R.(X  23U 
Q.  B.  1872. 

XIII.  Protection  op. 

1 74.  Write  of  protection  will  be  iaeued  apoD 
cause  shown  to  protect  a  witness  from  arrest  on 
civil  process,  such  protecticn  to  be  within  the 
discretion  of  the  court.  Miller  ▼.  Shaw  <i  al, 
15L.C.  J.  218,S.  C.  1871. 

XIY.  Remuneration  of. 

175.  The  attorney  ad  litem  is  not  responsible 
for  the  indemnity  due  to  the  witnesses  sum- 
moned by  him  at  the  request  of  his  client. 
Laroche  v.  Boll  ei  al,  3  L.  C.  R.  109,  C.  C. 
1853. 

176.  The  right  of  the  witness  is  to  be  taxed 
in  the  court  in  which  he  is  examined,  and  nut  to 
bring  an  action  in  another  court  on  a  quanivm 
meruit,  for  attendance  and  loss  of  time  as  ^uch 
witness.  Gorrie  ▼.  The  Mayor,  drc.,  ofMontrealy. 
8  L.  C.  R.  236,  S.  C.  1858. 

XV.  Rights  of,  for  Costs. 

177.  A  witness  cannot  maintain  an  action  for 
the  amount  of  his  taxation,  \pB  proper  course 
being  by  writ  of  execution  against  the  eflects  of 
the  party  who  summoned  him,  under  the  statute,. 
22  Vic,  cap.  5,  sec  9.  Veilleuz  v.  Ryan,  9 
L.  C.  R.  6,  C.  C.  1868. 

XVI.  Rule  Against  for  Contempt. 

178.  A  rule  for  contrainte  par  corps  will  not 
be  granted  against  a  witness  for  non-attendance* 
if  the  witness  has  been  summoned  by  the  same 
subpoena  to  attend  on  three  different  d^y, 
unless  such  default  during  the  three  davs  be 
recorded.  Guay  v.  Begin,  15  L.  C.  R.  203,  S. 
C.  1864. 

XVII.  Taxation  of. 

179.  On  a  motk>n  to  revise  the  taxation  of 
certain  witnesses— JTieZ^f,  that  the  taxation  of 
witnesses  cannot  be  subseaoently  revised  by  the 
court.  The  Grand  Trunk  Railway  Company 
V.  Webster,  1  L.  C.  J.  251,  S.  C.  185T. 

180.  Where  the  evidence  showed  that  the 
suit  had  been  maliciously  instigated  by  one  of 
the  witnesses,  the  taxation  of  such  witness  ww 
struck  off'.  Lighthall  v.  Walker,  2  L.  C  L.  J. 
43,  S.  C.  1866. 

181.  Held,  that  any  one  in  public  employ  is 
entitled  to  be  taxed  as  a  witness,  and  if  he  be  s 
professional  man  he  must  be  taxed  at  the  nte 
which  the  tariff  allows  to  practising  members 
of  his  profession.  Pochette  v.  JPorgues,  2 
L.  C.  L.  J.  184,  C.  C  1866. 

182.  In  virtue  of  the  provisions  of  C-  S.  L.  C. 
cap.  83,  sec.  153,  a  witness  has  a  right  to  s 
writ  ofsaisie  arrit  for  the  amount  for  which  he 
is  taxed.  De  Beaumont  v.  Papineau  k  Gau- 
thier  k  Pratt,  11  L.  C.  J.  49,  S.  C.  1866. 

XIX.  Where  Examined. 

183.  When  the  coat  of  bringing  R  witness 
from  Upper  Canada  is  not  greater  than  the  ex 
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pense  of  a  commission  rof/aioire,  the  party  reqaii^ 
iDg  his  evideDce  may  bnng  the  witnesa  to  oourt, 
and  hie  travelhng  ezpeDses  will  be  allowed. 
Brown  y.  Ougy,  12  L.C.B.  413,  S.G.  1862. 

XX.  Whbk  or  Default. 

184.  In  order  to  bold  a  witness  for  default  for 
non-appearance  it  is  neoessary  to  offer  him  his 
expenses  going  and  returning.  Paulet  r,  Lcaru 
ci^e,  3  B.  L.  446,  S.G.  1871 ;  249  G.G.P. 

XXn.  Withdrawal  or. 

185.  In  a  case  in  appeal  fh)m  a  judgment 
dismissing  an  exception  to  the  torm^-Held^ 
inter  aUa,  that  an  oraer  that  all  the  witnesses 
withdraw  fh>m  the  court  room  except  the  one 
under  examination  is  not  demandable  of  strict 
right.*  Quay  ▼.  Donogkue,  11  L.  G.R.  421, 
Q%.  1861. 


WOMEN. 

L  Imprisonmknt  of,  see  IMPRISONMENT. 
II.  Pbesumbd    to     Know    thb    Law,    see 
IGNOBANGE  of  thk  Law. 


WOOD. 
I.  Bight  to  Gut,  see  SERVITUDES. 


WOODS. 

I.  Damages  fob  Settihg  Fire  to,  see  DAM- 
AGES. 


WOODEN  BUILDINGS. 

1.  Ebbotiok    of,  see  MUNICIPAL   GOB- 
POKATIONS,  By-Laws. 


WOEKMEN. 

I.  Aotiov  bt,  fob  Ikjurt,  see  DAMAGES, 

II.  Liabiutt    of,    see  BUILDBBS,  CON- 
TBACTOBS,  &o. 


Conirainie  par   Corps,  see  IMPBISON- 
MENT. 

feetmeni,  197. 
ror,  198-200. 
Execution,  see  EXEGUTION. 
Fieri  Facias,  201,  202. 
Habeas  Corpus,  see  HABEAS  GOBPUS. 
/mtinctf  on,  203,  204. 
Mandamus,  see  MANDAMUS. 
Possession,  205-207. 
Prerogative,  208. 
ProhSntion,  209. 
Protection,  210, 211. 

Quo  Warranto,  see  QUO  WABBANTO. 
Scire  Facias,  212. 
Summons,  213-223. 
Venditioni  Exponas,  224,  226. 
Venire   Facias  ad   Triandum,  see   GBI- 
MINAL  LAW,  Juries. 
Vn.  To  Whom  Issued,  226. 

I.  Alias. 

186.  Where  the  appellant  took  a  writ  of 
appeal,  in  which  the  judnnent  complained  of 
was  said  to  be  of  the  20th  March,  and  then,  with 
a  view  of  saving  costs,  took  an  alias  writ,  on 
which  he  was  afterwards  allowed  by  a  judge  in 
chambers  to  affix  full  stamps,  subject  to  objec- 
tion, and  the  respondent  moved  to  reject  the 
plea  on  the  eround  that  the  first  writ  was  a 
nullity,  and  the  alias  should  be  a  copy  of  the 
first,  that  although  the  original  writ  was  a  nul- 
lity, the  words  «  alias  writ^  on  the  f>econd  were 
merely  surplusage,  and  the  motion  was  dis- 
missed. Bemier  k  Quimond,  18  L.  G.  J.  209. 
Q.B.  1874. 

187.  An  alias  writ  of  fi  fade  terris,  in  a  case 
in  which  judgment  was  rendered  in  the  Gircuit 
Court,  cannot  legally  be  signed  by  the  prothono- 
tary  of  the  Superior  Gourt.  Macdonald  et  al. 
v.  Fremont  et  ux.  &  Lague  et  al.,  18  L.G.J.  296, 
S.C.B.  1874.  ' 

IL  Alteration. 

188.  The  alteration  of  the  return  day  of  a  writ 
of  enditioni  exponas  de  terris,  made  after  the 
sheriff  has  commenced  the  execution  of  the  writ 
by  publishing  his  proceedmgs  in  a  newspaper,  is 
fatal,  and  all  such  proceedings  on  such  writ  will 
be  set  aside  without  the  necessity  of  an  inscrip- 
tion en  faux,    Duchesnay  et  at  v.    Vicnrn  & 

Vienne,  17  L.C.J.82,  S.G.  1873. 

III.  Amendment  of. 


WEITS. 

I.  Alias,  186, 187. 

II.  Alteration  of,  188. 

III.  Amendment  of,  189,  190. 

IV.  Gbrtifioation  of  Gopies,  191. 

V.  Defects  in,  192. 

VI.  Of. 
Appeal,  193, 194. 
Attachment,  195. 
Capias,  196. 

•  Any  party  may  demand  that  during  the  examination 
•of  any  wltnew,  the  other  witneeses  shall  be  out  of  the 
xoom  in  which  the  examination  is  heing  taken.  264C.C.P. 


189.  The  defendant  by  his  copy  of  the  writ 
was  summoned  to  appear  on  the  24th  of  April, 
1860,  instead  of  186l,andpleaded  by  peremptory 
exception  to  the  form— jffeZ<f,  that  the  defendant 
not  having  been  properly  summoned,  the  court 
had  no  power  or  jurisdiction  to  permit  the  plain- 
tiflf  to  amend  his  writ  Blais  v.  Lampson,  12 
L.G.K.  23,  S.G.  1861 ;  118  G.G.P. 

190.  On  an  exception  to  the  form— Held,  that 
a  variance  between  the  original  writ  of  summons 
and  the  copy  is  a  nullitywhich  cannot  be  amended 
without  the  consent  of  the  defendant,  and  that  in 
such  case  it  is  not  necessary  to  inscribe  en  faux 
against  the  plaintiflPs  return.  TfUberge  v.  Pate- 
naude,  2L.  G.  R.  110,  S.G.  1861  j  118  G.G.P. 
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y.  Cebtificatiov  of  Copies. 

191.  Copiesof  writs  of  Appeal  may  be  certified 
by  the  attorneys  ad  litem.  Morrison  et  aL  v. 
Vambourges  et  oL^ll  L.G.J.  126,  Q.B.  1867. 

T.  Defects  iv. 

192.  Id  an  action  by  a  seaman  against  a  barge 
for  his  wages — Held^  that  a  defect  in  the  snm- 
mons»  which  set  forth  that  the  barge  was  regis- 
tered in  the  Province  of  Canada,  was  cured  by 
the  conviction^  which  stated  that  the  barge  was 
duly  registered  in  Lower  Canada.  &p.  War- 
ner, 11  L.C.R.  116,  S.C.  1860. 

VI.  Of. 

193.  Appeal. — A  writ  of  appeal  need  not  b® 
signed  by  the  appellant's  attorney.  Bope  v* 
lYanck,  16  L.  C.  J.  262,  Q.B.  1872;  1121 
C.CP. 

194.  A  judge  of  the  Court  of  Queen's  Bench 
has  power  in  chambers  to  shorten  the  delay  on 
the  return  of  a  writ  of  appeal.  Phillips  & 
Suih€rlandyl9  L.  C.  J.  134,  Q.B.  1876;  1121 
C.CP. 

196.  Attachment, — The  forms  of  a  writ  of 
attachment,  like  those  of  a  writ  of  execution,  are 
rigorous,  and  muKt  be  strictly  observed,  on  pain 
of  nullity.  Broasardv.  Turgeon,  6  R.  L.  121, 
S.C.  1873;  867  &  868  C.CP. 

196.  Capias. — A  writ  of  capias  signed  **  F.  H. 
Marchand,  clerk  of  the  Circuit  Court,"  Attested 
with  the  seal  of  the  Circuit  Court,"  St.  John's, 
returnable  into  the  Superior  Court,  and  head- 
ed in  the  margin  in  the  Superior  Court,  i^  irregu- 
lar, as  such  writ  is  not  a  writ  in  the  Superior 
Court,  as  required  by  the  Judicature  Act 
Hitchcock  V.  Meigs.  6  L. C  R.  175,  SC.  1866. 

197.  J^'ec/men^— A  writ  of  ejectment  need  not 
be  specially  t-tyled  such,  and  an  order  to  appear 
on  tne  return  day  is  sufficient,  without  raying 
"  at  noon  "  on  that  day.  The  Fraser  Institute 
V.  Moore  et  al,  19  L.C.J.  133,  S.C  1876. 

198.  Error.— The  proceedings  on  a  rule  for 
contempt  on  the  Crown  side  of  the  Court  of 
Queen's  Bench  do  not  constitute  a  criminal  case, 
and  therefore  a  writ  of  error  does  not  lie  with 
respect  to  a  judgment  rendered  on  such  rule. 
Eamsay  &  Regifia,  11  L.CJ.  168,  Q.B.  1867  j 
C.  32  &  33  Vic.  cap.  29,  sec.  80. 

199.  A  writ  of  error  is  illegal  where  it  is 
allowed  and  Figned  by  the  Crown  prosecutor  in 
the  name  of  the  attorney-general,  instead  of  the 
attorney-general  himself  Dunhp  &  The  Queen, 
11  L.  C  J.  271  A  3  C  L.  J.  67.  Q.B.  1867. 

200.  The    Court   of   Queen's  Bench  cannot 

Sant  a  writ  of  error  in  criminal  cases  without 
e  fiat  of  the  attorney-general.  Norman  & 
Beg^a,  13  L.  C  J.  266,  Q.B.  1869;  1114 
C  C.  P. 

201.  Fieri  Facias. — Where  a  writ  of  fieri  facias 
de  terris  has  issued  out  of  the  Circuit  Court,  and 
the  proceedings  have  been  discontinued^  the 
alias  writ  must  be  issued  out  of  the  same  court. 
Macdonald  et  al.  v.  Fremont  et  ux.  &  Lague  et 
wr.,  6  R.  L.  390  k  18  L.CJ.  296,  S.C.  1874. 

202.  An  order  to  the  sheriff  to  susnend  all 
proceedings  on  a  writ  of  fieri  f arias  ae  terris 
causes  the  writ  to  lapse.    Manger  et  vir,  &  Sey- 


mour et  aZ.,16  L.  C  J.  42,  Q.B.  1872;  651  et 
sea.  C.CP. 

a03.  Injunction, — A  writ  of  injunction  ms? 
be  issued  pendente  lite.  DupriY.  Hamilton,  t 
Rev.  de  Leg.  438,  KJB.  1816. 

204.  A  writ  of  injonctioD  is  svnonymoDa 
with  a  writ  of  mandamus,  and  suSject  'to  the 
same  procedure.  Bourgouin  A  The  Montreal 
Northern  Colonization  Railmay  Companu.  19 
L.  C  J.  67,  Q.B.  1876 ;  1022  et  seq.  C  C  F 

206.  Possession. — Where  the  widow  of  the 
defendant,  whose  property  had  been  sold  by  the 
shenfi^,  refused  to  leave  it,  or  to  obey  the  wa^ 
rant  of  the  sheriff  to  that  end,  and  a  writ  of  pos- 
session was  taken  in  favor  of  the  adjwlicataiT^, 
it  was  declared  absolute.  Lesais  v.  O'Neill  k  Hoi- 
brook,  1  L.  C  J.  16,  S.C.  1866 ;  712  C.CP. 

206.  A  writ  of  possession  in  cases  of  sheriff's 
sales  cannot  be  issued  against  a  person  oot  a 
parly  to  the  cause,  and  such  person,  if  expelled 
under  such  writ,  may  proceed  by  jpoeeemrr 
action,  and  claim  damages.  Delesaemiers  v' 
Boudreau,  9  L.CR.  201,  Q.B.  1857. 

207.  A  writ  of  possession  will  not  lie  at  the 
instance  of  an  adjudicataire  of  the  undivided 
half  of  an  immoveable  propjerty,  where  it  appears 
that  the  property  is  indivisible,  and  the  whole 
in  the  possession  of  the  proprietor  of  the  other 
undivided  half,  the  proper  remedy  being  bv 
licitation.  McBlain  v.  Hall  k  BosweU  et  al.  k 
Lloyd,  12  L.  C  R.  102,  S.C  1862. 

208.  I^erogative. — In  a  proceeding  in  the 
nature  of  a  writ  of  prerogative  against  the  de- 
fendant,  as  wrongfully   holding    the   office  of 

church  warden Held^  that  by  the  statute  12 

Vic.  cap.  41,  the  formalities  required  by  the 
English  law  in  matters  relating  to  writ*!  oV  pre- 
rogative, and  to  the  protection,  etc.,  of  corpur&te 
rights,  has  been  done  away  with.  Orebassa  v 
Peloquin,  1  L.  C  R,  247,  S.C;  1851. 

209.  Prohibition, — A  municipal  body  h&e  the 
right  to  issue  warrants  for  the  payment  of  taxes 
as  an  Inferior  tribunal  to  whicn  writs  of  piohi- 
bition  will  lie  when  it  has  exceeded  its  jarihdic- 
tion,  but  an  allegation  that  the  corporation  v 
indebted  to  the  petitioner  in  a  greater  amount 
than  that  for  which  the  seizure  issued,  and  that 
his  indebtedness  is  in  fact  thereby  compensated 
and  extinguished,  is  not  a  grouncf  upon  which  a 
writ  of  prohibition  will  issue,  it  being  necessary 
that  an  excess  of  jurisdiction  be  apparent  on  the 
face  of  the  proceedings  to  support  a  writ  of  that 
kind.  Armstong  exp.,  1  R.  L.  48,  S.C;  1 031 
C.CP. 

210.  Protection.-— L  writ  of  pxx>tection  will  be 
issued  upon  cause  shown  to  protect  a  witness 
from  arrest  under  civil  process.  Miller  v.  Shait 
etal.,  16L.C.J.  218,  S.C  1871. 

211.  And  such  protection  will  be  (or  a  reason- 
able time,  to  be  decided  by  the  court.    lb. 

212.  Scire  Facias. — Writs  of  scire  Jaeiat  to 
cancel  letters  patent  only  issue  at  the  suit  of  the 
Crown.  Paradis  exp.,  7  L.  C  J.  130,  S.  C  R- 
1864 

213.  iSittffimoii9.-~On  an  exception  to  the  form 
— Held,  that  a  writ  of  summons  requiring  the 
defendant  to  appear  before  "  our  judges  of  onr 
said  Superior  Court, ^'  is  bad,  as  the  summoiu 
should  oe  to  appear  before  a  court,  and  not  be- 
fore a  judge  of  tne  court.  MaeF\arUme  v.  Deles^ 
demiers  &  Delesdemiers,  4  L.  C.  B.  25,  S.  C. 
1863. 


1341 


WRITS. 


WfilTS. 


1342 


214.  Bat  A  writ  directed  to<'  anyofthe  bailifi^ 
in  and  for  the  district  of  Montreal/*  without 
meDtioninfc  the  name  of  the  court  for  which 
such  bailiffs  are  appointed,  ia  not  null,  the  writ 
on  its  face  bearing  evidence  of  having  been 
issued  from  the  Superior  Court.  Oastle  v. 
WrigUy,  4  L.  C.  K  2$i  8.  C  1853. 

215.  A  writ  under  the  Lessor  and  Lessee  Act 
summoning  a  defendant  to  appear  before  **  one 
or  more  of  the  judges  for  our  Superior  Court  for 
Lower  Canada,  in  tne  district  of  Montreal,  in  the 
hall  of  the  court  house  wherein  are  usually 
held  the  sittings  of  our  said  court,"  is  null,  as 
such  writ  should  be  returned  before  the  Supe- 
rior Court.  Grant  &  Brovm,  6  L,  C  R,  187, 
Q.  6.  1856. 

216.  A  writ  of  summons  as  well  as  a  declara- 
tion maj  be  amended.  The  Bank  of  British 
North  America  v.  Taylor  et  al,  I  L.  C.  R.  399, 
S.  C.   1856. 

217.  Where  an  excention  to  the  form  of  a 
writ  of  summons  was  filed  on  the  ground  that 
the  defendant  was  summoned  *'  to  be  and  appear 
before  the  judges  of  our  Superior  Court,  in- 
Btead  of  before  Sie  court " — Held,  that  the  form 
of  summons  in  question  did  not  vitiate  the  writ. 
Macfarlane  v.  BeliveaUi  3  L.  C.  J.  306,  8.  C. 
1859;  48C.C.  P. 

218.  A  writ  of  summons  may  be  amended  on 
motion  after  the  filing  of  an  exception  to  the 
form,  on  payments  of  costs.  Giguere  v.  Beaur 
parlani  et  aU  5  R.  L.  57,  C.  C.  1873  ;  53  &  117 
C.  C.  P. 

219.  In  a  writ  of  summons  for  vagrancy  it  is 
not  necessary  to  mention  the  name  of  the  ^rson 
making  the  complaint,  nor  the  description  of 
the  person  accusea.  Julien  v.  Millette^  4  R.  L. 
609,  Masr.  Ct.  1873. 

220.  Writs  of  summons  issued  out  of  the 
Circuit  Court  do  not  recjuire  to  be  addressed  to 
the  sheriff  or  to  a  bailiff.  Lawrence  v.  Chaw 
diere,  17  L.  C.  J.  83,  C.C.  1873  ;  1065  &  1369  C. 
C.P.  and  art.  226  infra. 

221 .  A   writ  of  summons  issued  out  of  the 


Circuit  Court  in  one  pistrict,  to  be  served  in 
another,  may  be  le^Ilj^  served  by  a  bailiflTof  the 
district  out  of  which  it  issued,  but  such  bailiff 
is  not  entitled  to  any  more  costs  than  if  the  ser- 
vice  was  made  by  the  nearest  bailiff  to  the  place 
of  service.    lb.  &  1068  C.  C.  P. 

222.  Writs  of  summons  issued  by  the  Circuit. 
Court  may  be  addressed  to  the  defendant^  and 
need  not  be  addressed  to  a  bailiff.  Mathieu  v» 
BoUseau,  4  R.  L.  525,  C.  C.  1873,  and  art.  226* 
infra, 

223.  Where  an  action  in  ejectment  was 
broujght  against  an  insolvent  and  his  assignee  to 
obtain  possession  of  premises,  the  lease  of  which 
expired  before  the  assign m en t—^TeZd,  that  the 
Superior  Court  was  properly  seized  of  such  case 
bv  writ  of  summons.  The  Fraser  Institute  v. 
Aoore  et  al.,  19  L.  C.  J.  133,  S.  C.  1875. 

224.  Venditioni  exponas.— Where  a  plaintiff 
has  issued  a  writ  of  execution  a^inst  the  cura- 
tor to  a  substitution,  and  this  wnt  has  been  pre- 
sented to  the  sheriff  while  the  goods  of  the  sub- 
stitution are  under  seizure,  the  sheriff  must  note 
the  second  writ  as  an  opposition  a/in  de  conser- 
ver,  etc.  The  plaintiff  is  then  entitled  to  a  writ 
of  venditioni  exponas  in  order  to  the  sale  of  pro- 
perty belonging  to  the  substitution.  Wilson  v. 
Leblanc  es  quoL  &  Leblanc,  16  L.  C.  J.  209, 
S.  G.  R.  1862  ;  662  C  C.  P. 

225.  A  writ  oft>en(2i7tom  exponas  cannot  be 
annulled  if  the  party  opposing  does  not  demand 
it.    lb. 

VII.  To  Whom  Issued. 

226.  All  writs  of  summons  issued  out  of  the 
Circuit  Court  must  be  directed  to  the  sheriff  or 
a  bailiff  of  the  Superior  Court.*  Beeves  v.  Ar- 
chambault,  16  L.  C.  J.  83,  C.  C.  1871 ;  48,  1065 
&  1067  C.  C.  P. 


*  Saying  tbe  partlcalax  ezoeptioxui  hereinatter  men- 
tioDed,  writs  of  sammonfl  are  cOrocted  to  any  t>aiUff  of 
the  Superior  Court.    4S  C.  C.  P. 
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